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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC
Investigation No. .731-TA-389 (Preliminary) - -
3.5" MICRODISKS AND MEDIA THEREFOR FROM:JAPAN -

£

Determination
Oon the b;sis of the record 1/ developed in‘the subject investigation, the
Commission determines, g[-pursuant to:seétion 733(a) "of the Tariff Act of 1930
(19 U.S.C. § 1673b(a)), that there is a reasonable ‘indication that an industry
in the United States is materially injured by reason of imports from Japan of
-3.5" microdisks and media therefor, provided for in item 724.45 of the Tariff

Schedules of the United States, 3/ that are alleged to bé sold in the United

States at less than fair value (LTFV). 4/

mlsg_lm_ulld

. On February 26, 1988, a petition was filed with the Commission and the
Department of Commerce by Verbatim Corp., Charlotte, NC, alleging that an
.indﬁstry in the United States is materially injured or threatened with material
injury by reason of LTFV imports of 3.5" microdisks and media therefor from
Japan. Accordingly, effective February 26, 1988, the Commission instituted

preliminary antidumping investigation No. 731-TA-389 (Preliminary).

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).

"~ 2/ Chairman Liebeler and Vice Chairman Brunsdale did not participate.

3/ 3.5" microdisks and media therefor are defined in the Commission's Federal
Register notice as "unrecorded flexible magnetic disk recording media, with or
without protective covering, for ultimate use in recording and storing data
with a 3.5" floppy disk drive."

4/ Commissioner Cass determines that there is a reasonable indication that
industries in the United States are materially injured by reason of allegedly
LTFV imports of, respectively, double-density 3.5" microdisks and media
therefor, and high-density 3.5" microdisks and media therefor.



Notice of the institution of the Commission's investigation and of a
public conference to be held.in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington. DC, and by publishing the notice in the Federal
Register of March 9, 1988 (53 F.R. 7581). The conference wés held in
Washington, DC, on March 21, 1988 and all persons who requested the opportunity

~ were permitted to appeaf in person or by counsel.



VIEWS OF THE COMMISSION 1/

We determine that. there is a reasonable indication that an industry in
the United States is materially injured by reason of imports of 3.5finch
microdisks and media therefor from Japan which are allegedly being sold at
less than fair value-(ﬁTFV). 2/ In a preliminary inveétigation, the
Commission is to determine whether, based upon the best information available
at the time of the preliminary determination, there is a reasonable indication
of material injury, threat thereof, or material retardation of establishment
6f an industry. 3/ Our determination is based primarily on the poor
financial condition of the domestic industry, the significant volume and large
market penetratioﬁ of imports from Japan, and the apparent adverse impact of

these imports on prices in the U.S. market.

1/ Chairman Liebeler and Vice Chairman Brunsdale did not participate in
this determination.

2/ Commissioner Cass determines that there is a reasonable 1nd1cat10n that
industries in the United States are materially injured by reason of, :
respectively, imports of double-density 3.5 inch microdisks and media therefor
from Japan which are allegedly being sold at LTFV, and imports of high-density
3.5 inch microdisks and media therefor from Japan which are allegedly being
sold at LTFV. See his Separate Views which follow.

3/ 19 U.S.C. § 1671b(a); § 1673b(a). The Federal Circuit in American Lamb
Co. v. United States, 785 F.2d 994 (Fed. Cir. 1986), addressed the standard
for preliminary determinations. The Court held that the Commission may
conclude that no reasonable indication exists only if "(1) the record as a
whole contains clear and convincing evidence that there is no material injury
or threat of such injury; and (2) no likelihood exists that contrary evidence
Wwill arise in a final investigation.” Id. at 1001.



Like product and domestic industry

~-To determine whether there exists' a "reasonable indicatioh'bf.materiel
injury,” the Commission must make threshold factual determinations with
' respect to "like product” and "domestic industry’. 4/ The impcrted‘ﬁrdducté
subject to this investigation are 3.5 inch micfodisks and cdeted'medie
therefor from Japan. 2/ The 3.5 inch microdisk ‘is used tc'record and écofel
encoded, digital computer information for random access by the head of a 3.5

inch floppy-disk drive. The 3.5 in¢h format is smaller than the previohsli

4/ Section 771(4)(A) of the Tariff Act of 1930 defines the relevant
domestic industry as the "domestic producers as a whole of a like product, or
those producers whose collective output of the like product constitutes a
major proportion of the total domestic production of that product . . ." 19
U.S.C. § 1677(4)(A). "Like product™ is defined as "[a] product which is like,
or in the absence of like, most similar in characteristics and uses with, the

article subject to an investigation under this subtitle.” 19 U.S.C. §
1677(10).
5/ ‘The Department of Commerce s Notice of In1t1at10n descrlbes the scope of

the 1nvestlgat10n as:

.5" microdisks and coated media thereof from Japan currently
prov1ded for under TSUSA item number 724.4570 and currently c1ass1f1ab1e
under HS item number 8523.20.0000.

A 3.5" microdisk is a tested or untested magnetically coated
polyester disk with a steel hub encased in a hard plastic Jacket 3.5"
- microdisks are-used to record and store encoded dlgltal computer
information for access by a 3.5" floppy disk dr1ve They include single
sided, double-sided or high density formats. '
Coated media is the flexible recording material used in the finished
microdisk. Media consists of a polyester base film to which a coating
- of magnetically charged particles is bonded. It is inténded fbr use
specifically in a 3.5" floppy disk drive. ' ' o
Coated media produced in Japan and finished into 3.5" m1crod1sks 1n
another country prior to importation into the United States from the
‘other country is tentatively included in the scope of the’ :
investigation. In the course of this proceeding we will determine
whether to continue to include these indirect imports in the scope of
this investigation.
53 Fed. Reg. 9464-65 (March 23, 1988).



introduced 8 inch and 5.25 inch formats, thereby enabling ﬁanufacturers to
downsize disk drives so that computers with 3.5 inch disk drives are more.
compact than with previous formats. &/ The technological challenge lies in

" producing the smaller microdisks with memory capacity equal to or greater than‘
the larger formats.

The prpduction process for 3.5 inch microdisks.involves: (1) precise
coating of a clear mylar-or polyester base film with a suspension of
magnetically-charged particles, bonded to the film by sophisticated binders,
resﬁlting in "webs" of "coated media"; (2) punching out doughnut-shaped
"cookieé?‘from the webs of coated media; (3) "burnishing” cookies to remove
imperfections in the coated disk surface;¢l/ (4) precise aitachment of a
staiﬁless stegl4"hub“ to the burnished cookie; and (5) assembiy of the hubbed,
burnished cookie inside a plastic protective "clamshell" between soft -
synthetic liners (which wipe the surface as the disk turns) held in place by a
sppin;. The clamshell has a shutter mechanism that seals the disk when it is
nét in use but opens when the disk is in use to allow the disk-drive head

access to the media.

6/ The parties have not argued that 8 inch or 5.25 inch disks or media are
like products in this investigation. We agree with the parties in this
regard. There are significant differences between 8 inch, 5.25 inch and 3.5
inch formats in media coating, media and production technology, manufacturing
processes and specific end uses, as well as obvious physical differences,
which render them unlike. See Report at A-2-A-4 for a description of the
characteristics and uses of the different formats.

1/ The need for burnishing is reduced as imperfections decrease with use of
improved coating techniques. Verbatim Post Conference Brief at 6.



The 3.5 inch microdisk is available in various formats, each of which |
represents progressive advances in memory -capacity. Currently, there are
single-sided double-density 3.5 inch microdisks .(SSDD), double-sided
double~density 3.5 inch microdisks (DSDD), and high density 3.5 inch
microdisks (HD). 8/

Petitioner argues that the like prbducf iﬁ.this investigation is all 3.5
inch microdisks and coﬁted media therefor, whether cut into cookies or in web
form. 9/ . All the respondents have taken the position that finished 3.5 inch
microdisks are a separate like product. from coated media for 3.5 inch
microdisks. Several -respondents have gone farther and argued that there are
four: like products in this investigation: (1) HD 3.5 inch microdisks,

. (2) media for HD 3.5.inch microdisks, (3) DD 3.5 inch microdisks and (4) media
10/

for 3.5 ‘inch DD microdisks. =—

a. Like product ’

The Commission's decision regarding the appropriate like product(s) in an

investigation is essentially a factual determination, and the Commission

8/ SSDD 3.5 inch microdisks are DSDD 3.5 inch microdisks that have been
certified on only one side. Report at A-3, n.1l. Development of even higher
density- 3.5 inch microdisk media is ongoing. These future‘products are_ not
specifically within the’ scope of Commerce's investigation, and therefore have
not been considered for purposes of the like product analys1s

9/ Pet1t1oner has not alleged that uncoated media is a like product. The
base film can also be used for production of other products such as audio or
video tape, using different magnetic coating formulations and production
processes.

;g/ E.g., Post Conference Brief of Fuji at 2-3; Post Conference Brief of C.
ITOH/CITECH at 3; Post Conference Brief of Sony at 6.



applies the statutory standard of "like" or("most similar in characteristics-
and uses" on a case-by-case basis. In analyzing like product issues, the?‘
Commission generally comparés articles in terms of a number of factors
including physical appearance, intefchangéability,'channels of distribution,
customer perceptions, common manufacturing facilities -and prdduction equipment
and employees. i/ In addition, in considering‘the question of whether
"semifinished" or "compénent"'artiéiés are "like™ the finished product, the
Commission considers the necessity for fufther processing, the costs of such
processing And the value added theréby, whether the article at an earlier
stage of productipn embodies or imparts to the finished article an essential
characteristic or function, whether there-are'independent markets for the
finished and unfinished articles, and the degfee of interchangeability of
articles at the different stageé‘oflproductionu 12/ No singlé factor is
determinative, and the Commission may consider other factors which it deems
relevant based on the facts of a giveﬁ investigation.

The Commission has found minor variations to be an insufficient basis for

a separate like product analysis. Rather, the Commission has looked for clear

11/ Certain Forged Steel Crankshafts from the Federal Republic of Germany
and the United Kingdom, Invs. Nos. 731-TA-351 and 353 (Final), USITC Pub. 2014
(September 1987) (hereinafter Crankshafts); 64K Dynamic Random Access Memory
Components from Japan, Inv. No. 731-TA-270 (Final), USITC Pub. 1862 (June
1986) (hereinafter 64K DRAMs). '

12/ Crankshafts, supra n. 11; 64K DRAMs, supré n. 11; Cellular Mobile
Telephones and Subassemblies Thereof from Japan, Inv. No. 731-TA-207 (Final),
USITC Pub. 1786 (December 1985) (hereinafter Cellular Mobile Telephones).




e s as . 13/ ] )
.dividing lines among products. == Moreover, the like product requirement

may not be "interpreted in such a narrow fashion_as to permit minor

differences in physical characteristics and uses to lead to the conclusion
' that the products are not like each other." 14/
There are two fundamental like product questions in this investigation:

1. Whether finished 3.5 inch microdisks and media therefor of

diffgringidensities (memory capacity), i.e., double-density (DD) and

high-density (HD), are separate like products?

15/
2. Whether coated media for 3.5 inch microdisks - 1is a separate .
likenprqducﬁ from finished 3.5 microdisks?
1. Are different densities of 3.5 inch microdisks "like"?

Both petitioner and respondents have addressed the factual similarity oﬁ
this case to the Commission's various semiconductor investigations, which

examined the question of whether semiconductors of various densities (memory

16/

capacity) are "like”. In those cases, the Commission concluded that

13/ E.g., Operators for Jalousie and Awning Windows from El Salvador, Invs.
Nos. 701-TA-272 and 731-TA-319 (Final), USITC Pub. 1934 (January 1987) at 4,
n.4.

14/ S. Rep. No. 249, 96th Cong., 1lst Sess. 90-91 (1979).

15/ Respondents refer to. unburnished cookies rather than coated media. ‘
Trade between media producers and microdisk "converters"” is transacted in the
form of unburnished cookies. Burnished cookies are delicate, so burnishing is
normally performed as part of the conversion or finishing process., TDK Post
Conference Brief at 12-13. ’ o

16/ 64K DRAMs, supra n. 11, Erasable Programmable Read Only Memories from
" (Footnote continued on next page)

€



different semiconductor densities do not distinguish separate like products.
The Comhission's decision was based largely on the conclusion that while there
was an evolution of semiconductors over time, their essential characteristic,
- memory function, remained the same, and each succeeding generation performed
that function in essentially-the same manner . The Commission also noted the
close linkage in pricing of successive generations, common manufacturing
facilitie§, and common channels of distribution. The Commission concluded
that lack of complete substitutability among different densities of
semiconductors due to differences in the design of specific end use equipment
did not preclude a determination that different densities of éemicondqctors
constitute a single like prdduct.

Respondents argue that "clear dividing lines" separate HD énd DD disks
and media because:.(l) HD media is different in kind because it is coated with

17/

a denser, higher‘coercive magnetic material; = (2) different manufacturing

18/
equipment and processes are necessary to produce HD media, — and HD disks

(Footnote continued from previous page)

Japan, Inv, No. 731-TA-288 (Final), USITC Pub. 1927 (December 1986)
‘(hereinafter EPROMs); Dynamic Random Access Memory Semiconductors of 256K and
Above from Japan, Inv. No. 731-TA-300 (Preliminary), USITC Pub. 1803 (January
1986). Cf. Crankshafts, supra n. 11 (Commission determined that crankshafts
of different weights are a single like product).

17/ The different densities are the result of improvements in magnetic media
technology and coating technology, which allow for smaller, more densely

- packed magnetic .particles to be more thinly coated onto the underlying film,
providing the increased memory capacity.

18/ Production of HD 3.5 inch microdisks and media therefor generally
' (Footnote continued on next page)



10

. . 9/ o
must be assembled under extraordinary '"clean room"” conditions; 19 (3) disks

of differing densities are not interchangeable, because each disk drive ié
designed. for use with disks of a particular density; 20/ and (Z) customers
perceive differences in disks of varying densities, and such disks are
distributed only to customers with appropriate disk drives.

In this case, we base our preliminary dete;mination largely on the fact

that despite variations in density, all 3.5 inch microdisks sﬁare a common end

(Footnote continued from previous page)

involves higher technology production facilities and materials. The improved
equipment, however, can also be used for production of DD 3.5 inch microdisks
and media therefor. Verbatim Post-Conference Brief at 11, n.15.

19/ The issue of the need for a "cleaner" production environment was also .
present 'and was not found to be dispositive in the semiconductor cases, where
the higher density chips required significantly cleaner production ..
facilities. 1In those cases, as here, the cleaner-environment would not
adversely affect the manufacture of the lower density products, and is
therefore not necessarily a distinguishing production characteristic of higher
density products. Respondents' argument that HD media and disks are produced
using improved techniques and equipment, including a substantially higher
technology "clean room” environment, does not preclude the finding that
microdisks of different densities are produced using common machinery and
processes in common production facilities, espec1ally where, as in this, case,
the improved equipment can be used to manufacture lower density media and
disks. . - :

20/ . . In the semiconductor cases, lack of interchangeability due to changes in
end use equipment design was not dispositive. Cf., Crankshafts, supra n. 11,
where a specific weight or size/specification of the finished product was
necessary for different end users, nevertheless the function of each product
was deemed to be the same. 'Similarly, in cases involving color picture tubes,
the Commission determined that color picture tubes of different sizes, despite
a lack of interchangeability in television manufacture, are a single like
product. E.g., Color Picture Tubes from Canada, Japan, the Republic of Korea,
and Singapore, Invs. Nos. 731-TA-367-370 (Final), USITC Pub. 2046 (December
1987). Use of a higher density 3.5 inch microdisk in a drive designed for
(Footnote continued on next page)




11

use as mémory storage devices for computers, and perform their function in the
same way, by storing encoded computer data in the magnetic particles on the
media. 3.5 inch microdisks of all densities appear to share common channels

. . . 21/ . ; sy
of distribution, = and are manufactured in common facilities by the same

22/ Furthermore, there is a degree of

production employees.
interchangeability in end uses of DD disks and HD disks. For example, a HD
disk drive can read information from either a DD disk or HD disk without

23/ In light of the information discussed above, we do not

complications.
find that respondents' arguments preclude a préliminary finding that 3.5 inch
disks of varying density constitute a single like product.

We therefore determine, for purposes of this preliminary investigation,

that DD and HD 3.5 inch microdisks and media are a single like product.

2. Are 3.5 inch microdisks and media therefor "like"?
The more difficult like product issue in this investigation is whether

finished 3.5 inch microdisks and coated media therefor are a single like

(Footnote continued from previous page)

lower density 3.5 inch microdisks is possible, although the cost of HD disks
makes such use unlikely, and there is increased risk of data loss. Report at
A-4; Post Conference Brief of Sony at 17-18.

21/ Report at A-11-A-13. 3.5 inch microdisks are sold to original equipment
manufacturers (usually as unbranded product which the OEM then resells under
its own name, includes with computers, or uses for internal purposes),
software manufacturers and duplicators, distributors, and mass merchandisers.
The latter three sell the 3.5 inch microdisk to . computer users. While not all
manufacturers produce all densities, it is a general practice in the industry
to offer all densities to customers. ’

2/ See notes 18 and 19, supra.

23/ Transcript of the Conference (Ir.) at 77.
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product. In general, petitiqner argues that coated media for 3.5 inch

microdisks is effectively an "gnfiqished" microdisk, containing the essenfial-

characteristics of the finished,product, and requiring only assembly in order
) 24/ . :

More specifically, petitionep coptends that the coated media bears the
electrical ppoperties that constitute the microdisk's essential
characteristics and make it a memory,product.'gi/ Verbatim argues that the
fact that coated media must be packggediin the form of a finished 3.5 inch
micfodiék is not dispositive, relying on the Commission's determinations in
the semiconductor cases, where the Commission did not find digpositive the
fact‘that semigonductor‘chips must be inserted into a packége to be
uSeable. %‘{” noreover, petitioner asserts that once the media is coated and
the cookie is pﬁnched, the only physical process affecting the media is

"burnishing”, which merely polishes and smooths the surface of the microdisk

24/ " Verbatim Post Conference Brief at 6.

25/ Petitioner refers to the factual similarity between this investigation
and 64K DRAMs, supra n. 11, where the Commission concluded that the essential
characteristic of a DRAM is its capacity to store information as electrical
charges. Petitioner argues that the essential characteristic of a 3.5 inch
microdisk is its capacity to store information in the form of electrical
signals on the coated media, and notes that none of the other disk components

is capable of receiving, storing, or reading back, information. Verbatim Post
Conference Brief at 4-5.

26/ Id. at 6.
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to improve the head's access to the coated media's magnetic particles. 21/

Finaliy, Verbatim mainﬁains that coated ﬁedia for 3.5 inch microdisks, asidé
from research and testing; has no independent function and is dedicated
- exclusively to use in the production'of finished 3.5 inch microdisks. 28/
Respondents contend that coated media is not an "unfinished microdisk"
because additional essentiai components mus£ be added to the coated media
after it is burnished and beforg it can perform its function of memory
storage. In respondents' view, the production process is clearly divisible
into coékie production and conversion into microdisks, as reflected by the
fact that unburnished cookies have an independent market. 2/ Resfondents
4maintain that the 3.5 inéh ﬁicrodisk has several essentiaf'characteristics,
imparted by each of its high-technology components, and that_thé coated media

merely imparts to the finished microdisk ‘an essential element, rather than the

essential element. 30/ They argue that media coating is not part of an

27/ - Verbatim Post Conference Brief at 5-6. As noted above, burnishing
becomes less important as coating processes become more sophisticated.

28/ Verbatim Post Conference Brief at 7; TDK Post Conference Brief at 22. -

29/ °~ TDK Post Conference Brief at 19-20; Fuji Post Conference Brief at 12-13;
C. ITOH Post Conference Brief at 4-5. ’
30/ Fuji Post Conference Brief at 6-7, 13-14. ‘Unburnished media, unless
coated with an extreme degree of technical precision, cannot accurately and
reliably record magnetic data nor can it be read. Respondents contend that
the coated media or cookie merely has the potential to store electrical
signals, and requires burnishing to be functional. Moreover, they argue that
each of the components is essential to allow the finished 3.5 inch microdisk
to perform its function. TDK Post Conference Brief at 29. Respondents cite
(Footnote continued on next page)
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: . . 31/ ' ) :
integrated production process. —  Respondents assert that coated media and

finished 3.5 inch microdisks are different in physical appearance, can be and
often are produced in separate manufacturing facilities, and are manufactured

. . / .
using different equipment and technology. 32 The assembly process for 3.5

inch microdisks is complex, they maintain, and imﬁarts'substantial value to

(Footnote continued from previous page)

the Commission's determination in Cellular Mobile Telephones, supra n. 12,
where the Commission found that each of seven subassemblies performed an
essential function of the completed cellular mobile telephone (CMT), is
necessary to the function of the complete unit, and represents an earlier
stage of production requiring extensive further processing. Therefore the
Commission determined that each of seven subassemblies constituted a separate
like product. However, the Commission also found that CMT transceivers,
"control units, and complete CMTs, comprised a single like product, since a CMT
transceiver must be used together with a control unit to form an operating
CMT, and there are no independent uses for either part.

We note, moreover, that developments in 3.5 inch microdisk packaging
~design are ongoing, in an attempt to simplify and lower the costs of the
assembly process. It has been contended that the current Sony package design
is unnecessarily complex and costly, and that some components, i.e. the
shutter, may not only be unnecessary, but may actually be damaging to the
function of the m1crodlsk in the. long run. .

31/ Respondents support this argument by citing the number of independent
3.5 inch microdisk assemblers, and Verbatim's physically separate coating and
assembly operations. Fuji Post Conference Brief at 9. Separate processing or
finishing of products, however, does not necessarily indicate that they are
unlike. In Crankshafts the Commission found that production of unmachined
crankshafts was part of an integrated production process resulting ultimately
in the production of a usable machined crankshaft. The Commission noted that
machining is an exacting process that must be performed to extremely tight
tolerances, but it ¢ould be done either by producers of unmachined crankshafts
or by end users. Supra n. 11. In EPROMs the Commission noted that almost all
U.S. chip manufacturers transferred chips to overseas affiliates or
subcontractors for assembly. Supra n. 16.

32/ Fuji Post Conference Brief at 9.
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the finished product. 33/ They also note that coated media and 3.5 inch

microdisks have different customers: coated media is purchased.by converters,
who assemble finished 3.5 inch microdisks, often using solely purchased
components, while 3.5 inch microdisks are purchased by mass merchandisers,
software manufacturers and duplicators, original equipment manufacturers, and
distributors, for sale to computer owners. Finally, respondents rely on the
lack of interchangeabiiity between coated'media‘and 3.5 inch microdisks,
asserting that coated media cannot function when inserted into a disk

drive. 34/

- Respondents also make much of the fact that there is an independent
market for coated'media for 3.5 inch microdisks in the United States.
Respondent TDK estimates that there was a sizeable U.S. cookie market in 1987,
and predicts that U.S. "converters”, or microdisk finishers, will proliferate

in the near future thus expanding the independent cookie

33/ In Crankshafts the Commission determined that the fact that up to
two-thirds of the value of the finished crankshaft was added by the machining
process did not preclude the conclusion that machined and unmachined
crankshafts are like. Supra n. 11. In the semiconductor cases, the value
added by the assembly process increased over time, as improved production
technologies and experience lessened the cost of the chips. E.g., 64K DRAMs,

supra n. 11.

34/ We note that in most instances, a good at an earlier stage of production
will not be interchangeable with the finished good. This fact is not
determinative. E.g., 64K DRAMs, supra n. 11; EPROMs, supra n. 16;
Crankshafts, supra n. 11. But see Cellular Mobile Telephones, supra n. 12.




16

35/ . . “as .
= Petitioner points out that there are no distributors or

market.
retailers dealing in media, 36/ and maintains that this market is

relatively insignificant in comparison to the market for finished 3.5 inch

" microdisks. 31/ It is difficult to determine the precise size of the U.S.
market for coated media, since all such media are consumed in the production
of finished 3.5 inch microdisks. 38/

The question of whether 3.5 inch microdisks .are: like coated media is a
diffiEUlt one, and at this preliminary stage we determine that microdisks and
media comprise a single like product. We base this conclusion on the
essent;al characteristics and dedicated use of the coated-media. rather than
on thé value added in the assembly process, the different end users and the
existence of the market for coated media or cookies.

Our determinatiqns of like product and domestic industry are for purposes
of this preliminary determination only, and we intend to reconsider these
issues thoroughly in the event a final investigation is instituted. We
tﬁerefore urge the parties to be prepared to address the facts of this case in

the framework of the factors set forth in our analysis, and we welcome

35/ TDK Post Conference Brief at 17.
36/ Given the nature of the product, it is not surprising that there is no -
retail market for coated media. No computer owner would have the capabilities
or facilities to assemble 3.5 inch microdisks from coated media and other
component parts.

7/ Verbatim Post Conference Brief at 7-8.

38/ See Report at A-9-A-11 for consumption figures for 3.5 inch microdisks
and media therefor. '
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argument as to any additional factors or a different framework which may be,
considered in the event a final investigation is instituted.

b. Domestic industrx

In Qefining the QOmestic industry, the Commission generally considers the
overall nature of production-related activities in the United States, |
including the exten£ and source of a ficm'g qapital investment, the technical
expertiée.invo;vgd in pqoduction activity in .the United .States, employment
ievels,vthe quantity_and type of parts sourced in the United States, and any
othér costs and activities in the United States directly leading to production
of the like proddct. 39/

.Haying_found one like product, we conclude that-compaﬁies in the United
Stat§5'whi¢h either.produce media for 3.5 inch microdisks (coaters) and
companie;iwhich>purqhase media from coaters, whether U.S. or imported, and
assemble it into finished 3.5 inch microdisks (converters), and vertically

integrated companies that both coat and convert, are included in the domestic

a 40/ . . . . .
industry. —  There are currently eight companies which either coat media

39/ EPROMs, supra n. 16; 64K DRAMs, supra n. 1l; Color Television Receivers
from the Republic of Korea and Taiwan, Invs. Nos. 731-TA-134-135 (Final),
USITC Pub. 1514 (April 1984) at 8; Certain Radio Paging and Alerting Receiving
Devices from Japan, Inv. No. 731-TA-102 (Final), USITC Pub. 1410 (August 1983)
at 8. o .

40/ We note that there.are different degrees of integration in U.S.
producers' operations. The economic interests of a fully integrated producer
may vary significantly from those of a media coater, or an assembler of
microdisks. Although the degree of integration has little (if any) relevance
to the question of determining whether a producer has sufficient U.S. .

: (Footnote continued on next page)
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| for, finish, or both coat and finish, 3.5 inch microdisks in the United
States. AL/
Verbatim coats media for 3.5 inch microdisks in the United States.

Verbatim has no assembly operations in the United States,'but ships coated

media to its related company assembly facility in Guadalajara, Mexico and

Limerick, Ireland. All Verbatim media assembled into finished 3.5 inch
microdisks in Mexico are destined for sale in the United States. In addition,
Verbatim ships coated media to a U.S. converter for assembly into finished 3.5

inch microdisks, which are sold under Verbatim's label.

¢c. Related parties

} All but one of the companies in the domestic industry imported either 3.5
inch media or microdisks, or both, during the period of investigation.
Consequently, the question arises whether any of these companies should be

excluded from the definition of the industry(ies) as a "related party” under

(Footnote continued from previous page) ‘
production-related activities to be considered a "domestic" producer, the
Commission has taken this into account in considering the question of
causation.

41/ Report at A-6-A-8. The specific operations of each company in the
; United States are confidential. 1In addition, several other companies have
| either started to assemble 3.5 inch microdisks in the United States since
i January 1, 1988, or plan to do so during 1988. Report at A-6, n.2. The
Commission's period of investigation ended December 31, 1987. Consequently,
the activities of these companies are not reflected in our analysis. Should a
final investigation be instituted, the operations of these companies will be
considered to the extent they fall within the period of that investigation.

42/ . Prior to mid-1986, Verbatim assembled 3.5 inch miérodisks at its
facility in Sunnyvale, CA.
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the statute. Under section 771(4)(B) of the statute when a ﬁroducer is
related to exporters or importers of the product under investigation, or is
itself an importer of that product, the Commiésion may exclude such ppoducers
from the domestic industry "in appropriate circumstances."” 43/ Application
of the related parﬁieé prOVision is withinxthe Commission's discretion based
on the facts presented in éach case, a4/ The parties have not addressed the
related parﬁies issue, énd no-ﬁarty argued that any company should be excluded
from the domestic industry on this basis.

The related parties proVision enables the‘Commission to avoid ény
distortion in the aggregate data in the domestic industry that might result
from including related parties whose opérations are shielded from the effect

. 45/ . - : . ' .
of the imports. = Given that almost every company in the domestic

43/ 19 U.S.C. § 1677(4)(B).
44/ Empire Plow Co. v. United States, 11 CIT ___, 675 F. Supp. 1348, 1352
(1987). Factors the Commission has examined in determining whether
appropriate circumstances exist to exclude a company from the domestic
industry include: (1) the position of the related producers vis-a-vis the
rest of the domestic industry; (2) whether the domestic producers have chosen
to import the product under investigation-to benefit from the unfair trade
practice, or to enable them to continue production and compete in the domestic
market; and (3) the percentage of domestic production attributable to the
related producers. E.g. Granular Polytetrafluorethylene Resin from Italy and
Japan, Invs. Nos. 731-TA-385 and 386 (Preliminary) USITC Pub. 2043 (December
1987) at 9. The Commission has also considered whether each company's books
are kept separately from its "relations" and whether the primary interests of
the related producers lie in domestic production or in importation. Rock Salt
from Canada, Inv. No. 731-TA-239, USITC Pub. 1798 (1986) at 12.

45/ Granular Polytetrafluorethylene Resin from Italy and Japan, Invs. Nos.
731-TA-385 and 386 (Preliminary) USITC Pub. 2043 (December 1987) at 9. See
(Footnote continued on next page)
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industry imporfed 3.5 inch microdisks or media therefor, we have determined |
that exclusion of any company from the domestic industry under the related

parties provision is not warranted in this preliminary investigation.

-d. Exclusion of imports and standing

Among other respondents, Fuji argues that petitioner Verpatim does not
produce DD 3.5 inch microdisks, HD media for 3.5 inch microdisks, and HD 3.5
inch micr&disks in the United States, and that'therefore the Commission should
exclude imports of these articles from consideration in its determination, or.
detefmiﬁe that Verbatim has no standing to bring a‘petition with respect to
these articles. 46/ Fuji's arguments are premised on (1) thelconclusion‘
that there aré four like ?roducts at issue, and (2) the belief that no U.S.
producer of DD 3.5 inch microdisks, HD 3.5 inch microdisks, qr'HD media for
3.5 inch microdisks supports the petition. Having determined that there is
one industry at issue in this investigation, we need not reach these
questions. We note, however, that we have previously indicated that the
Coﬁmis#ion should not decide standing issues, and therefore we leave
consideration of this questibn to the Commeéce Dgpartment.

Fuji also maintains that if there is no domestic productionAof_HD 5.5
inch microdisks or media therefor, there is no domestic industry, and

therefore the Commission must exclude imports of high density media and

(Footnote continued from previous page)

also EPROMs, supra n. 16; Rock Salt from Canada, Inv. No. 731-TA-239 (Final),
USITC Pub. 1798 (1986).

46/ Post Conference Brief of Fuji at 24-29.
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7/

microdisks from any affirmative determination. Having found only one
industry we need not reach the question of whether to "exclude"” some imports

from our consideration.

Condition of the domestic industry

In assessing the conditidh of the domestic industry, the Commission
considers, among other féctofs, pfoductién, capacity, capacity utilization;
shipments, inventories, employment, wages,.séles, and profitability. 48/ No
single factor is determinative, aﬁd in each investigation the Commission will
consider the particuléf nature of the indﬁstry concerned. The indicia of the
industry's perfofmance'iﬁ this preliminary investigation genebally show
increases.

" This is not unéxﬁéctéd,;sihée ihe‘3.5 inch microdisk is‘a relatively new
product. Moreover, demand for 3.5 inch microdisks ié driven by demand for
compugefs using 3.5 inch disk drives. Such computers are also relatively new
products, and the market for them is continuing to expand. Similarly, losses

are not unexpected in the context of a new industry, particularly one in a

high technology field requiring substantial_initial expenditures on research,

47/ 0f course, this argument ignores that the domestic industry may produce
an article "most similar" to an imported product. Thus, even if there were no
domestic production of an article identical to one segment of the imports,
i.e. HD 3.5 inch microdisks, the Commission may determine that another
article, i.e. DD 3.5 inch microdisks, is the product "most similar in
characteristics and uses™ to. imported HD 3.5 inch mlcrodlsks and define a

_ domestic industry in those terms.

48/ 19 U.S.C. § 1677(7)(0)(iii).
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development, and sophisticated manufacturing equipment. Nonetheless, the
level of losses for both media coaters anq converters is significant, and
leads us to conclude that there is a reasonable indication that the QOmestic
industry is materially injured.

Apparent U.S. consumption of 3.5 inch microdisks. increased by 520 percent
from 1985‘to 1987, while apparent cénsumption of media for 3.5 inch microdisks
iﬁcreased by more than'zoo percent. 49/ Domestic producers' shipments of
both finished 3.5 iﬁch microdisks and media therefor also increased during the
period of investigaﬁion. 20/ and shipmepts of DSDD 3.5 inch microdisks
éhowed‘the largest increases. a1/ The high-density 3.Srinch microdisk was
first intrbduced in 198#,'and domestic shipments of such disks are still low.
However, it is generally expected that demand and production in this sector of
tﬁelindustry wili increase significgntly.

Employﬁent in both the media coating and conversion sectors of. the

49/ Report at A-9-A-11 and Table 3. We note that all media for 3.5 inch’
microdisks produced in or imported into the United States is used in finished
3.5 inch microdisks, and thus is reflected in the apparent consumption figure
for finished 3.5 inch microdisks.

50/ Report at A-17-A-19 and Table 7. U.S. producers' domestic shipments of
3.5 inch microdisks increased by 349 percent from 1985 to 1987, and domestic
producers' shipments of media for 3.5 inch microdisks showed a threefold

increase.

51/ Id. at Table 8. As noted above, SSDD 3.5 inch microdisks are identical
to DSDD, except that they are certified as to one side only, as opposed to
both sides. The double-sided 3.5 inch disk drive was introduced very soon
after the initial introduction of the single-sided 3.5 inch disk drive. Since
the capacity of the DSDD 3.5 inch microdisk is twice that of the SSDD, the
double-sided disk drives have gained widespread acceptance. Single-sided disk
drives have been a less significant factor in the market.
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. s : . s 52/
industry increased during the period of investigation. =  However, some

";producers did report layoffs and reductions of personnel between 1985 anq
1987. Hours worked in the éonvefsion sector declined duping the period.of
"investigation, as did wagés and total compensatioﬁ péid to such .
workers. 23/ ‘The opposite trend waé evident iﬁ the mé&ia coéting sector of
the industry, with houfs worked; toéal wagés paid, and total compensation paid
increasing. 24/ Productivity increased significantl& in both'sectors of thé
industr&.éi/ |

The Commission received ﬁsable income andvloss data from six producers,
accounting for 71.8 percent o% domestié éhipmenté of 3.5 inch microdisks
and/or media therefor in 1987. The domestic industry‘generally sustained
significant operating lbéses in itsvoperationé pfoducing 3.5 inch microdisks
and/or media therefor. Net saies for the industry increased>by 29.2 percent
"from 1985 to 1986. Net sales increased again; b} 53.0 percent, fromA198§ to
1987. 26/ Operating losses as a percéntage of sales, however, were 165.7
percent in 1985, 138.1 percent in 1986, and 71.1 percent in 1987. a1/

While operating losses are not unexpected during the first few years of a

new product's life, the level of losses in this industry is significant.

52/ Report at A-20-A-21 and Table 9.
53/ 1d. at Table 9.

54/ Id. at Table 9.

55/ 14.

56/ Report at A-25 and Table 13.

51/ 1d. |
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Moreover, the level of losses in the }ndustry at issue is substantially higher
than the level of losses réportgd for.the overall establishments in which the
like product is producedk ;gl In addition, we note that capital
- expenditures have dropped significantly in the indpstry, despite the increases
in demand for the éroduct, the int?oduction of the high densiﬁy disk, which
requires a cleaner productipﬁ environment and more sophisticated,equipment{
and the.cﬁrrent shortages in the market. 22( Reseapch and development
expenditures élso declined from 1986 to 1987, after increasing from 1985 to_
1986. — As the Commiss}on=has recognized, resgarch and development are
critical to the sgcégss pf industries in high technology fields, where new
developments in'pfoduct and p?océss tecpnolpgy must contin@e. 61/

'Based on our consideration of the}informa;ionvin the regofd of this
preliminary ipve;t;gation, aﬁd in lightAof the standard of'determination,_we
determine that there is a reasonablé indi;ation that the domestic industry is

. 13

materially injured.

Rl

Causation
In making preliminary determinations, the Commission is directed to

determine whether there is a reasonable indication of material injury "5y'

Compare Report at A-23 and Table 11, with id. at A-23-A-25 and Table 13.

58/

59/ Report at A-25.

60/ Report at A-26.

61/ See, e.p. EPROMs, supra n. 16; Cellular Mobile Telephones, supra n. 12.
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reason of" the allegedly LTFV imports under investigation.'é—/ While the **.

Commission may consider information indicating that such-injury is caused~by3

factors other than allegedly LTFV imports, we may not weigh various possible
6

" causes. —g( The statute directs the Commission to consider, among other

factors:

(i) the volume of imports of the merchandise which is the
. subject of the investigation,

(ii) the effecf of imports of that merchandise on prices in
the United States for like products, and

. (iii) the impact of imports of such merchandise on domestic
producers of like products. 84/

The specific data concerning the volume and value of imports of both 3.5
inch microdisks and media therefor from Japan are confidential, as are the
specific market penetration ratios. However. in terms of volume, imports from

Japan of 3.5 inch m1crod1sks 1ncreased by 500 percent from 1985-1987, and
5/

1mports of med1a for 3.5 inch microdisks 1ncreased 116 percent.
Throughout this period, U.S. producers' shipments of 3.5 inch microdisks
accounted for léss thaﬁ(one quarter of apparent U.S. consumption! u.s.
producers' shipments accounted for 24.8 percent of apparent U.S. consumption

in 1985, declined to 16.9 percent in 1986, and increased to 21.7 percent in

62/ 19 U.S.C. § 1673d(b).

63/ S. Rep. No. 249 "96th Cong., 1st Sess 57—58 (1979); H.R. Rep. No. 317,
96th Cong., 1st Sess. 47 (1979). ’ '

4/ - 19 U.s.C. § 1677(7)(8).

65/ Report at A-35, Table 20, and A-37, Table 21.
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1987, an overall decline of 3 percent. QQ/ The share of the U.S. market for
media for 3.5 inch microdisks accounted for by U.S. producers' shipments
increased steadily during the period of investigation, from 55.4 percent in
1985 to 74.4 percent in 1987. 81/ Throughout the‘period of investigation,
allegedly LTFV imports from Japan have accounted for’a»significant share of
apparent U.S. consumption of both 3.5 inch micnodisks and media therefor.
The Commission received pricing informétion for both sales of 3.5 inch
microdisks and media for 3.5 inch micrédisks from U.S. producers and
importers. The Commission requested quarterly price data for sales in the
various channels,of distribution in this industry. 68/ Although there are
variatiohs in the pricing &ata; on the whole, prices for 3.5 inch microdisks
décliﬁedjﬁhrougﬁout £he industry to ali purchasers, in all pfodgét
categéfies; baig for the last two quarters of 1987 indicate that the prices
have.firmed_— price d;clines have slowed, and in some instances, prices have

increased slightly. The price of media sold to unrelated purchasers by U.S.

producers and importers also declined throughout the period of

66/ Id. at A-35, Table 20. We note, however, that imports of 3.5 inch
microdisks from countries other than Japan, including imports from Mexico and
Ireland of 3.5 inch microdisks containing media coated by Verbatim in the
United States, increased 350 percent between 1986 and 1987. 1Id.

67/ Report at A-37, Table 21.
68/ 3.5 inch microdisks are sold to original equipment manufacturers,
distributors, and mass merchandisers, in the form of either branded or
unbranded product. Sales of media for 3.5 inch microdisks in almost all
instances are factory direct, open market sales to unrelated purchasers, who
assemble the media into finished 3.5 inch microdisks. Report at A-11.
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- . . 69/
investigation. —

Prices of impofts of'bo£h SSDD and DSDD 3.5 inch micfodisks finished 1h
Japan declined by slightiy larger percentages than did priéés of U.S. fini#ﬁed
product from 1985 to 1987. 10/ Imports frém Japan of SSDb 3.5 inch
‘microdisks weré priéed below U.S. finiéhed 3.5 inch microdisks in more thaﬂ
half the Quarters for which comparisons were possibie, import; frﬁm Japan of
DSDD 3.5 inch microdisks were priced below U.S. finished.product in
approximately one-third of thé quarters for which comparisons were possible,
and imports from Japan of HD-3.S inch‘microdiské were priced ﬁeiOW U.Ss.
finished prbduét in all the quarters for which coméérisons were

possible.lll/

Prices of imports of 3.5 inch ﬁicroaiské of all densities

from Japan sold to di§£ributors were below the U.S. finished product price§ in
half tﬁe'quarters fbrAwhich compérisons were possible; prices of imports éf
5.5 inch micfodisks of ali densities from Japan sold to both mass
merchandisers and original equipmént manufgcturers weré bélow the prices of
U.s finishéd produét in just under half tﬁe quarters for which comparisons

were possible. 12/

69/ Report at A-41 and Table 22. We note that such sales accounted for only
a small percentage of apparent U.S. consumption of media. Factory direct
sales from foreign producers to U.S. converters, company transfers from U.S.
media coaters to related assemblers, and exports, accounted for the majority
of apparent U.S. consumption of media.

70/ Report at A-42, and Tables 23 and 24.
71/ Report at A-46.

12/ Report at A-46.
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DSDD 3.5 inch microdisks currently account for the bulk of both domestic
shipments and imports from Japan. Underselling by Japanese imports in thié
product sector occurred in 1986, as theldomesyic industryrwas increasing its

. p;oduction of DSDD 3.5 inch micfodisks.~_1n 1987, underselling by imports from
Japan was found consistently in the newer, more profi}able HD 3.5 inch
microdisks; a sector of the market whére significant growth and higher returns
are expected. 13/ R

The underselling by imports indicates that ﬁhe pricing of allegedly LTFV
imports has gontributed to price declines during the period of investigation.
Price declines have contributeé to the indgstry's inability to generate the
profits needed for expansion; capital expgnditures, and coﬁtinuing product
development. The magqitu&e of these‘priceldeclines”is‘particdiarly
tf&ﬁblesqﬁe in ligﬁt of shapply increasing demand for 3.5 inch mig;odis#s
during"tﬁe peri&d éf investigation. Consequenély, we conclude that phere.isba
reasonable indication thag allegedly LTFV impq;ts are a cause qf material =
injury to the domestic industry producing 3.5 inch micrqdisks and media

therefor.

73/ The Commission investigated over half of the lost sales allegations
received. While none of these allegatioris were confirmed, the purchasers
contacted did confirm that imports were often lower priced than domestlc
product. Report at A-47-A-50.



ADDITIONAL VIEWS OF COMMISSIONER RONALD A. CASS

3.5 inch Microdisks from Japan
Investigation No. 731-TA-389 (Preliminary)

I concur with the Commission's affirmative determination
in this preliminary investigation. As explained in more
detéil below,1/ I determine that two domestic industries
produce products like those subject to investigation -- the
.double density microdiék industry and the high density
microdisk industry -- and further determine that‘thére is a
reasonable indication that these industries are suffering
material injury by reason of LTFV imports from Japan. I join
thé Commission's opinion insofar as it concludes that there is
.aﬂreasonable indication that returns to'the domestic
iindusfries may have declined materially relative to what they
would have been absent the LTFV sales subject to
- investigation. - Because my analysis of this decision does not
'in all respects follow that presented in the opinion fof the
Commission, I offer these additional views on the disposition *

of this preliminary investigation.

1/ Definition of the like products subject to investigation
and the industries producing them is discussed in Part II of
these Views. . -



Preliminary Investigation

frel;minary investigations,oﬁ allggations that products
imported into the United States have been sold at less than
fair value (LTFV) an@ are a cause of material injury or a
threat thereof to a domestic industry require the Commission
to perform thr¢e functions. Fi;st, the Commission must
identify the product or products that are "like" the allegedly
LTFV imports and must identify the domestic industry or
industries producing thosé‘products.z/ Second, the Commission
must assess the effects of LTFV imports on the domestic
industry.3/ Third, the Commission must reach a-legal
qpnclqgiqn: is there a reasonable indication that the.
allegedly LTFV imports have_materiélly_iqjured the domestic
industry or threatgp_maperial.injury to the.doméstic

industry.4/

2/ See 19 U.S.C. § 1677(4),(10).
3/ See 19 U.S.C. § 1677(7) (B).

4/ See 19 U.S.C. § 1673b(a). For the purposes of this
preliminary investigation I.have analyzed the effects of the
alleged LTFV imports on the high density microdisk industry
in terms of material injury, not material retardation.
However, in any final 1nvest1gatlon material retardation may
be relevant since the development of high density microdisks
is a relatively recent phenomenon.
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The dispositibn of preliminary invespigations differs
from decision on final investigatioﬁs principally in the
evidentiary standard the Commission applies to its assessment
of the effect of LTFV sales on the domestic industry. In
final investigations, the Commission simply adopts the
conclusion supported by the weight of the eQidenée. In
preliminary investigations, the Commission's practice,
specificélly éppfoved by the Court of Appeals,5/ has been to
continue iﬁvestigations of LTFV sales unless persuaded both
that the record gathered in the preliminary investigation
éuppérts a finding that such injury has not occurred and that
the further evidenée that WOuld be gathered in a final
iﬁveétigation would not be likely to support a contrary
finding. Hence, while the nature of tﬁe inquiry in final and
préliminary investigations is essentially similar, affirmative
preliminary determinations can be reached on a factual record
that would not support such a decision at the finai'stage.

Fof both préliminary and final investigations, however{'
ali of the judgments reached by the Commission must be
informed by an understénding of the purpose served by thé'
antidumping laws implemented in these investigations. That
purpose emerges from the statutory definition of the "unfair"

practice to be investigated and from the statutory

J

5/ American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir.
1986) . ,
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specification of prerequisites for impdsing-duties on goods

marketed through such an unfair practice.

The Antidumping Laws: Unfair Practice Defined

Although the first American antidumping law identified
the unfair trade practice with a particular reason fof-
dumping, the law currently governing LTFV sales, the Trade
Agreements Act of 1979,6/ describes the unfair practice
simply as sale of imported products in the United States?/ at
a price below that charged in the producer's home market.8/
That statute, which substantially replicates the Antidumping

Act of 1921,9/ does not ask what motivates éxporters to engage

6/ Pub. L. No. 96-39, Title I, § 101, 93 Stat. 144 (1979).

7/ Section 1673(1) includes as LTFV imports merchandise that
"is being, or is likely to be, so0ld in the United States
" 19 U.S.C. § 1673(1).

8/ Dumping may also be found in certain circumstances if the
exporter's prices in the United States are below its sales
price in a third country's market or if the exporter's prices
in the United States are below its production-costs. See 19
U.S.C. §§ 1677a, 1677b. Neither of these allegations is made
in the instant investigation. ' !

9/ Pub. L. No. 67-10, Title II, § 201, 42 Stat. 11 (1921).
The 1979 Act replaces the 1921 Act as a formal matter, but the
1979 Act reflects an intent to build on and revise prior law.
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~in LTFV sales (also referred to as "dumping") .10/ Indeed, the
1n1tial 1mpetus for passage of the 1921 Act was
dlssatlsfactlon with the Antldumplng Act of 1916 l_/ whlch
.lmposed penaltles for dumplng lex_fi the practlce was shown
to be predatory |

Appllcatlon of the earller law depended on proof that the
exporters were attemptlng to obtain market power in the United
States by charglng.prlces so low as to drlve competlng U.S.
flrms from the market In theory, such predation might occur
because, although the exporter, too, may be losing money on
its current U.S. sales, the excessive returns eventually
earned from the exercise of its enhanced market power are
expected to exceed losses from dumping. The conditions under
which predatory dumpingloccurs are highly restrictive and the
practice -- not to mention proof that it has occurred -- is

correspondingly rare.12/

10/ This does not mean that an understanding of the reasons
for dumping is not relevant to analysis of its effects, but it
‘does mean that Congress did not require that any particular
‘motivation for dumping be shown to support an affirmative
determination in LTFV investigations nor did Congress belleve
that effects inconsistent w1th any supposed purpose for ’ N
dumping should be 1gnored T

11/ Pub. L. No.’ 64—27, Title VIII, § 800, 39 Stat. 78 (1916).

12/ The Supreme Court in Matsushita Elec, Indus, Co, v, Zenlth
‘Radio Cor D, 475 U.S. 574, 589 (1986), recognized that
"predatory pricing 'schemes 'are rarely tried, and even more
rarely successful." For predatory pricing to be a plausible
(continued...)
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While the 1916 Act remains in the statute books, it is
the later law —- the law first adopted in 1921 and
substantially replicated in 197913/ -- instead that governs
- this inQestigatioe. In pessing the 1921 and 1979 acts, "
Congress signalled its concern with dumping- of any sort, not
merely with the restricted case of predation. -Under the
approach mandated by law since 1921, ‘then, the dumping in’
itself is anfunfair practice for some reason other than its
motivation. . Understanding dumping law must begin with
apprecietioh of‘the-ettribute_of this practice that makes- it

unfair.

The N r nd _Con n £fD in

12/(...continued) : '

strategy, U.S. firms must have relatively .less access to the
capital market than the exporting flrm(s) Efficient . capltal
markets will ensure that loans are made to cover losses ..
anticipated to be temporary because. 0of the predictable hlgher
prices ‘that will be received- later when the exporting firm
raises ‘its: price. - This would permit U.S. firms to weather

7. temporarily lower prices, and thus defeat the predatory

schemé. Moreover, the ease of market re-entry may also
promise to defeat a predatory scheme, i.e., if firms once
driven from the market may re-enter and recommence production
when the exporter raises prices, the. ablllty of the exporter
to reap monopoly returns will be checked.

-+ 13/ Trade Agreement Act of 1979, Pub. L. No. 96-39, Title-I, §
101, 93 Stat. 144 (1979). Title VII was revised in 1984.
Trade and Tariff Act of 1984; Pub:. L. No. 98-573, Title VI, §
601, 98 Stat. 2948 (1984). -
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“The attribute common to all dumping that supports
Congress' conclusion is not difficult to identify.. The
essential requirement for dumping, of any sort, is that some’
impediment bars reimportation to the exporting country“of
products exported to the United States.' wWithout such an
impediment, there would be no way to sustaiﬁ a pfice
difference between the United States and the exporter's home
market.l14/ The existence of impediments to importation of
products into the foreign markets has obvious effects on
“consumers in those markets, but it also affects producers and
consumers ‘in the United States.

While the magnitude of these effects will vary greatly,
the direction of these effects will be the same whenever an
impediment to foreign trade allows sale of exports in the
United States below the price charged in the producer's home
market. In almost all cases, U.S. producers of competing
products will be disadvantaged by facing both higher costs of
competing in the foreign market and lower returns in the U.S.
market. U.S. consumers (whether ultimate consumers or ‘
downstream producers who use the subject product asvan'input),

however, benefit from the impediment to trade because they

14/ This impediment might be a product of law, custom, or .
asymmetrical transportation costs (creating substantially
higher costs to return of the goods to the exporting country
than the costs associated with their transportation to the
United States).
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will be able to purchase the product in this country at a
lower price than would otherwise obtain.

The law authorizing imposition of.duties against.such
LTFV imports reveals awareness of the contradictory effects of
dumping on U.S. producers and consumers.l5/ While Congress
did not ask the agencies that implement this law to assess ab
~initio the relative magnitudes of benefits to consumers and
burdens to producers, consideration of all these effects
doubtless influenced the structure of the law governing
antidumping duties. That in large measure explains Congress'
decision to limit the occasions for .imposition of antidumping
duties to instances in which this Commission found that harm
to producers exceeded some_thresholdﬁlﬁ/

Similarly, Congress did not authorize a free-form inquiry
iﬁto the effects on U.S. producers of impediments to
campetition in foreign markets. Legal impediments

constraining competition in foreign markets can be addressed

15/ See, e.g., J. Viner, Dumping: A Problem in International
Trade 259 (1923), citing S. Rep. 510, 66th Cong., 2d Sess.

16/ The Trade Agreements Act of 1979 generally approved the
Commission's practice under prior law, which required more
than de minimis injury, as consistent with the more specific
material injury standard. S. Rep. No. 249, 96th Cong., 1st
Sess. 87 (1979). See, e.dq., Parts for Self-Propelled
Bituminous Paving Equipment from Canada, Inv. No. AA1921-166,
USITC Pub. 824 at 4-5 (July 1977). :
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directly through other processes if they can be identified,l17/
although often these impediments will resist ready
identification. Congressidid not direct this Commission to
assess foreign market effects directly; instead, it instructed
the Commission to look at the domestic markets in which U.S.
producers compete with the foreign products and to assess the
impact on U.S. produéers of dumping in these markets.l18/

In limiting our attention to effects on producers in the
domestic market, however, the statute does not reflect a
purpose to insulate.the domestic market from foreign
competitioﬁ; were that Congress' goal, a far different statute
would have been drafted.l9/ The goal of antidumping law is
not to close domestic markets but to allow domestic markets to
operate as thoﬁgh the impediment to international. trade that

dumping requirés did not exist.2Q0/ All of the functions

17/ Section 301 of the Trade Act of 1974 gives the President
broad authority to retaliate against "unjustifiable" or
"unreasonable" acts, policies, or practices of a foreign
country affecting U.S. commerce. 19 U.S.C. § 2411."
Administration of section 301 has been delegated to the Office
of the United States Trade Representative, although final
authority remains with the President.

18/ 19 U.s.C. § 1673.

19/ In particular},suéh a purpose would make this Commission's
inquiry into 1njury, which the statute not only commands but
directs in great detall mere surplusage.

20/ For example, 19 U.S.C..§ 1673(2) provides as a remedy

from injurious dumping a duty "in an amount equal to the

amount by which the foreign market value exceeds the United
(continued...)
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assigned to the Commission in, these investigations must be

performed with this goal in mind.

~II. Like Product and Domestic Industry
Pur ;: Circ ribin I ir

In examining the effects of LTFV imports on domestic
producers, the Commission is directed to consider a particular
subsef.of domestic producers, those producing a "like
product."21/ The industry that produces the product most like
the subject imports will be comprised of those domestic
producers whose product competes most directly with the LTFV
:himportsgg/ and whose returns .will be most affected by the LTFV

imports.

.20/(...continued) o o ,

States price for the merchandise." If insulation from foreign
competition were the desired goal, exclusion would be a more
appropriate remedy.

'21/ 19 U.S.C. § 1'677(4),,(10.).

22/ The domestic industry in a Title VII investigation is
typically narrower in scope than in a section 201
investigation. The domestic industry in a 201 investigation
is defined as those producers of. a product "like or directly
competitive with" the imported article. 19 U.S.C. § 2251

(b) (1). The use of "like, or in the absence of like, most
similar in characteristics and uses with" the imported
article, I believe, .reflects congressional intent for the
Commission to focus only on the producers of the most directly
competitive products in Title VII investigations.
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This is the purpose of the definition of the indﬁstry to
be examined in terms of prbduction'of a like product: to
identify the producers whose goods are most clearly
compétitive with and therefore most affected by imports. fﬁét
purpose is also reflected in the statutory»instruction to the
Commission when an industry producing a like product cannot be
found. If U.S. producers do not produce an article that
competes sufficiently directiy with the LTFV imports to be
called "like" the imports, the Commission is directed to look
at the effects of LTFV imports on the group of pfoducers whose
products are most similar to the imports.23/ In the absence
of an industry whose product cleérly competes directly with
the subject imports, this will define the industry whose
product competes most direétly with the'impbrts.

' The industry examined.usually will hof include all the
prdducers who are affected by LTFV imports. To some extent,
all U.S. producers will be affected by LTFV'imports. - The

effects on other producers[ however, will not always be

23/ The statute actually asks the Commission to examine the
industry producing a product "like, or in the absence of like,
most similar in characteristics and uses with" the imports
under investigation. 19 U.S.C. § 1677(4),(10). The
Commission traditionally has not distinguished between these
categories, and, instead, has sought to define the "like
product" by reference to the characteristics and uses of the
imports and domestic products.
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negative, 24/ and the extent of the effects diminishes as
products compete less directly w1th the LTFV goods

Circumscription of the amblt of our 1nvestlgatlon
facilitates the Comm1551on s timely exercise of authorltygi/
but does not change the purpose of our inqﬁify. .Algeneral
inquiry into the effects of a‘given group of‘imports on all
Americah producers‘(huch less on the economy as a whole) would
present enormous.difficulties, especfally,uhder the deadlines
imbosed on these ihvestigations. Congress' decision to limit
Commlss1on s charge to examlnlng the effects of given LTFV
1mports on the segment of the domestlc 1ndustry most affected
by them gives our 1nvest1gatlons a more manageable scope.
ﬁoreover, the more circumscribed inquify provides.sufficfent
basisifor the decision with which Congfess was conoefhed: if

LTFV imports do not materially injure the producers comprising

24/ Downstream producers who use the dumped product as an
input benefit from paying the lower LTFV price. Producers of
all products, including:noncompeting products, also receive
some benefits because the lower price increases the purchasing
power of income earned through sales (although reduced demand
for import-competing products will generally swamp this effect
for producers of such products). Producers of products
complementary to the LTFV imports also benefit as the lower
price induces greater demand for their products.

25/ It may be noteworthy that the definition of industry in
terms of the like product was introduced into the statute in
1979 at the same time Congress imposed stricter time
constraints -on the ITC's decisions in antidumping cases.
Commission practice before this time, however, generally was
consistent with the 1979 definition. See S. Rep. 249, 96th
Cong., 1st Sess. 82-90 (1979). ' S
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the most affected-industry, then it seems safe to ‘assume that
such imports.-to not -have .an adverse impact-on the economy as a

whole.

The Commission has articulated a test for definition of
like products that examines five aspects of the potentially
like products: (1) physical characteristics and uses, (2)
interchangeability, (3) channels of dispribution,'(4y-common
manufacturiné facilities and production employees, and (5)
customer or .producer  perceptions.26/ In addition, although-:
not explicitly incorporated into the COmmission‘s'like product
test, Commission decisions frequently have considered the
sihilarity or dissimilarity of prices for imports and putative
like products.27/ Although the Commission never has
articulated a unifying, principled basis for combination 6f
these factors into a like product definition,.all of these

factors provide information relevant'tO‘assegsment'of the’

26/ See, e.q,, Fabric and Expaﬁded Neoprene Laminate from
Taiwan, - Inv. No. 731-TA-371 (Final) USITC Pub. 2032 at 4 and
n.5 (November 1987).

27/ See, e.q., Stainless Steel Pipe and Tube from Sweden, Inv.
No. 731-TA-354 (Final) USITC Pub. 2033 at 5 and n.11 (November
1987); Certain Seamless Steel Pipe and Tubes from Japan, Inv.
No. 731-TA-87 (Final) USITC Pub. :1347 at 6 (February 1983);
Certain Bimetallic Cylinders from Japan, Inv. No. 731-TA-383
(Preliminary) USITC Pub. 2017 at 7 (March 1987). ’ T
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degree of -competition betﬁeen the. imports subject to-
investigation and the product that might be defined as like
the imports.

If these traditional factors seem sensible as sources of
rough information on the product that,mést-directly competes
with subject imports, they nonetheless havé‘been subject to
criticism. Plainly, these factors leave a judgment to be made
in each case: the exact scope of the like-product category
still must be determined, and the  factors seldom dictate any
definite boundary lines. The typical case does not involve a
single, discrete product such as white carnations of a given
size, shape,.freshness, stem-length, and so on, that is
produced in the U.S. and also imported, and that does not
compete fairly directly with any other product. . Rather, the
more likely case involves cémparison‘of a group of imported
products that differ in various attributes and a spectrum of
more or less. competitive U.S. products that alsb differ in
various attributes. .The question then becomes whether white
and pink carnations of certain qualities-are like only whitev
and pink carnations of similar qualities, like all white and
pink cérhations, liké-all carnations, like all flowers with
qualities essentially similar to the subject imports,'or like
ail domestié cﬁt flowers. - - ” .

In making the judgﬁent among these pdégibilitiés, the

Commission has not given the various factors it considers a-
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lexical priority,'mucﬁ leés attempted any formulation of its.
judgment in terms of cardinal (numerical) weights for these
factors. The Commission instead has selected among the
possible like product definitions ad th. Perhaps for that
reason, as commentators have noted, it is not difficult'to
find examples of seemingly inconsistent results in the
Commission's like product determinations, even within a fairly

short time.28/

Defining Like Products: The Formulaic Approach

Two Commissioners, in order to provide increased clarity
and consistency, recently proposed a formulaic approach to
like product decisions.29/ They proposéd that the definition
of like product be framed in terms of the elasticity of
substitution and of the cross-price-elasticities of supply.
The'Commissioners argued that these concepts largely

recapitulate the considerations that traditionally have been

28/ See, e.qa.,., N.D. Palmeter, Injury Determinations in

Antidumping and Countervailing Duty Cases——A ggmmgn;g Yy _on

U.S., Practice, 21 Journal of World Trade Law 123, 131 (1987);

Note, Economically Meaningful Markets: An Alternative Approach
Defining "Like Pr " and "Dom ic In ry" _Under th

Trade Agreements Act of 1979, 73 Va. L. Rev. 1459 (1987).

29/ Certain All-Terrain Vehicles from Japan, Inv. No. 731-TA-
‘388 (Preliminary) USITC Pub. 2071 at 21-34 (March 1988)
(Additional Views of Chairman Liebeler and Vice Chairman
Brunsdale). .
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used in Commission decisions but allow the .considerations to
be framed numerically, hence more precisely. Nonetheless, my
colleagues suggésted the use of these elasticity concepts only
as complements to the factors usually considered by the
Commission and not as.substitutes for them.

Although I am sympathetic to the enterprise proposed, I
am not certain.that this proposal accurately describes the
relationship between the suggested criteria and the criteria
historically used by the Commission30/ nor am I certain that
these are the technical tools that best dgscxibe_the inquiry.

in which the Commission should be engaged.}l/ I also am

30/ For example, the opinion of these Commissioners states
that "([wlhen we ask 'How interchangeable are the imported.
product and a possible like domestic product?', it is akin to
asking 'How high is the elasticity of substitution?'" Id, at
23 (footnote omitted). Traditionally, interchangeability has
been used by the Commission to assess physical or technical
compatibility, among domestic products, while examination of
product uses has been the heading under which similarity.of
function has been explored. See, e.q., Color Picture Tubes
from Canada,.Japan, the Republic of Korea, and Singapore, .Inv.
Nos. 731-TA- 370-373 (Preliminary) USITC Pub. 1937 at 8-9 ‘
(December 1987). Elasticity of substitution will be
positively correlated with both interchangeability and
similarity of function. It is not, however, fully congruent
with either concept. : o A

31/ For reasons developed infra, I believe that the
Commission's traditional formulation of the like product
inquiry describes the appropriate focus for the Commission.
For technical reasons, the translation of this inquiry into
economic terms would be more usefully framed in terms
principally of cross-price- elasticities of demand (instead of
the elasticity of substitution) and subordinately, in terms of
cross-price—elasticities. of supply. Empirical methods
available to economists better allow direct estimation of the.
(continued...)
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skeptical that sufficient information can be obtained,
particularly in the context of a preliminary investigation,32/
to allow numerical values to be fixed with a degree of -
confidence appropriate to our-task. Of course, at some level
of generality, the specification of numerical ranges can be
performed-with sufficient’confidence that errors in the ranee
will affect the precise boundary lines without altering the
information by an order of magnitude. When ranges of this:
generality are used, however, the difference between
quantitative and qualitative description becomes quite small,
perhaps vanishingly small.

Moreover, éveén if meaningful, numerical estimates within
relatively compact ranges were available to us, I doubt that
these would greatly improve the clarity and predictability of
oﬁf like product determinations."Simply'put,Athe use of the-

proffered numerical measures would not eliminate difficulties

31/(...continued) ,
cross-price-elasticity of demand than of the elasticity of
substitution. Estimation of the latter requires additional
knowledge of the elasticity of demand for the aggregated
product category of which the unfairly traded product and the
domestic like product comprise two components. Since the -
ordinal relationships among cross-price-elasticities of demand
and among elasticities of substitution will always correspond
(at least in concept), it is preferable to form the inquiry in
terms of the measure that requires the least information to
estimate.

32/ The Commission must make a preliminary determination
within 45 days of the receipt of a petition. 19 U.S.C. §
1673b(a) . ' : o
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now faced at both the begiﬁning and the end of like product
analysis. One necessary predicate for the calculations my
colleagues suggest is apdefinition~of the product categories
for which elasticities of substitution and cross-elasticities
of supply will be calculated. This definitional process
requires- attention to the factors suggested in the
Commission's traditional analysis, which may be one reason :
that my colleagues have not proposed wholesale replacement of
that analysis. Further, the new analysis would require
application of the same sort of line-drawing judgment that, in
large part, has led to inconsistencies in our like product
definitions.33/ Commissioners would be called upon to decide
where along the continuum of elasticities for various product
classes to draw the line separating those that constitute a
single like product from those that constitute discrete
products. Over time, this line-drawing process might produce
a bright-line test for like product deflnltlon but in the
near term at least it cannot avoid the sort of Judgments now
presented in dlfferent gulse. Finally, the use.of elasticity
measures for both supply and demahd relatiohships,-while'
faithful to the Commlss1on S traditlonal approach, replicates

yet another source of dlfflcult Judgment calls: if the supply

33/ Palmeter, supra note 28, at 131.
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and demand'relatioﬁships sUégest’different like'product

definitions, which should control?

I am unpersuaded that my colleagues' Suggested new
approach is preferabie to the Commission's traditional
approach to like product analysis, but I do not'diéagree with
the essential insight that informs theirﬂsuggestioh; At
bottom, the suggestion rests on the premiSe that the
Commission's like product analysis'must be rooted in étﬁention
to the nature of the markets for closely cdmpeting domestic
products and the markets for those prodﬁcts' production
factors. As the legislatiQe history of the 1979 Act reveals,
the like prbductvdefinition should include the articles that
are most directly competitive with and most directly affected
by the LTFV imports and shoﬁld neither include articles that
compete significantly less closely with the subject imports
nor exclude articles that, although distinguishablé} compete
very closely with those imports.34/ h

The factors traditionally used by the Commission provide
information necessary to exactly these judgments. ‘This

information can be organized into two categories: information

34/ S. Rep. 249, 96th Cong.. 1lst Sess. 90-91 (1979).



48
about consuming marKets and information about producing
markets.

The physical characteristics and uses of products, their
interchangeability, their channels of distribution, and
customer perceptions of their similarity or dissimilarity all
provide information about the market for the products.
Interchangeability and high degrees of similarity in
characteristics and uses and in channels of distribution
indicate a likelihood that products compete closely. This
should be reflected in customer perceptions of their -
similarity, which in turn should be reflec;ed‘in,similar
prices for items of comparable quality..

The information gleaned from inquiry into the nature of
the manufacturing facilities and employees for .various .
afticles provides information about the relationship between
supply of the various‘products. Greater .-use of common
‘faciiities and employees suggests an increased likelihood that
production of the particular articles at issue takes place in-
a single supply market.

I believe the inquiries that inform the Commission's
analysis, both traditionally and in this investigation, .are,
thus, the proper inquiries under the statute, but I think the
Commission has not always drawn the proper conclusion from- -
them. The principal source of my disagreement_involves the

relation of the inquiries into consumer demand and producer
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supply. The Commission has not followed a clear path in
relating these inquiries one to the other.35/ I believe tﬁét.g‘
in the usual case the proper test for like products should
require substantial coincidence of both supply and demand
among domestic products.}§/~.That is, the'domestic like
product, :in addition to satisfying the requirement that they
compete closely with subject imports, should-comprise
essentiaily one market for domestic consumers- and be produced
by one market for deestic producers. These considerations"
should define the.product class that competes most directly
with LTFV imports.  Of course;“our'investiéation will not-
always be limited to a single product‘claSSi.where the subject
imports compete - in distinct ‘markets for American cédnsumers,
our investigation appropriately may.cover sufficient numbers
of like products to correspond. to the distinct import products

~under investigation.37/

35/ See Palmetér.'§u§;g nbte‘28, at 131.
36/ It is not necessary under the statute that domestic like

products and imports compete in a ‘single market, and indeed
that very often w1ll not be the case.

37/ sgg, g,g. Certaln Welded Carbon Steel Plpes and Tubes
from the Philippines, and Singapore, Inv. Nos. 731-TA-293,
294, and 296, USITC Pub. 1907 (November 1S986); Porcelain-on-
Steel Cooking -wWare from Mexico, the People's Republic of
China, and Taiwan, Inv. Nos. 731-TA-297-299, USITC .Pub. 1911
(November 1986); Operators for Jalousie and Awning Windows
from El1 Salvador, Inv. No. 731-TA-319, USITC Pub. 1934
(January 1987); Certain Fresh Cut Flowers from Canada, Chile,
Columbia, Costa Rica, Ecuador, Israel, and the Netherlands,
Inv. Nos. 731-TA-327-331, USITC Pub. 1956 (March 1987). o
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Like.Pr i Inch Micr k

Two different like product issues are presented in this
investigation. First, how do markets for microdisks differ
with the different densities and configurationsAof microdisks
(high density, double-sided/double density, single-
sided/double density)? Second, how do markets for finished
microdisks differ from markets for the media used in
microdisks? Petitioners argue that the differences by
density, configuration, and ﬁinishing state are not sufficient
_ to create more than one like product category.38/ Various
respondents urge us to find as many as .four separate like
products.39/ For the reasons given below, I conclude that

there. are two separate like -products subject to investigation.
Like Product: Different Densities of Microdisks

The'argument.over the treatment of different densities: of
3.5 inch microdisks'illustrates the importance of a clear rule
for resolution of like product disputes when the consumptioﬁ'

and supply_marketé for products reveal disparate degrees of

38/ Post-Conference Brief of Verbatim at 4-13.

39/ See, e.q.; Post-Conference Brief of Fuji at 2-3; Post-
Conference Brief of C.Itoh/C.I.Tech at 3.
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congruence. In this investigation, the sﬁpply of high density
and double density disks appears to derive from ﬁaékets
eXhibiting a high degree of overlap, but the markets for
consumption of these disks appears to be largeiy sepafaﬁe.

As the Commission's opinion indicates, the evidence
reveals similarities in the facilities and employees used to
produce 3.5 inch.high density or double density microdisks
(single or doﬁble sidéd) and an even more signifiéant
rélationship between the abilities of firms to producé high
density mic:odisks and double density microdisks'with the same
facilities and employees.40/ Signifiéantly, % ow .g;/
That is not to say thét the facilities appropriate to
production of these two types of microdisk afe identical. It
ié possible to pfoduce double density microdiSks in some
facilities that are not clean enough to produce high denéity
diskettes.42/ Given the similarities in facilities and
employees used to produce these products, however, it appears
that a change in price of either the high dehsity or ddublér

dehsity microdisks could induce rapid production expahsion at‘

40/ Post-Conference Brief of Verbatim at 12 and n.17.
_4_1/* * *

42/ Post-Conference Brief of Fuji at 19-20.
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the expense of production of the other prqductLg;/ This
suggests that the production sides of these markgts are
sufficiently closely relatéd as to constitute, for practical
purposes, a siﬁgle market.

A similarly close relationship, however, is not evident
in the market for consumption of mic;odisks.' Evidence on the
record indicates that use of double density microdisks in_high
density drives ié problematic.44/ Hiéhrdensiﬁy microdisks
formatted for high density drives cannot be used either
~reliably or efficiently in double density drives,é&/ While
high density disks can be ﬁsed in a double density drive if
formatted for that drive, this process can cause errors in
information transmission.46/ In addition, it is unlikely,
given the suﬁstantiaily higher cost of high density
microdisks, that any éigniﬁicant number of consumers would

purchase a high density microdisk and format it in a double

43/ This sensitivity on the supply side to changes in the-
relative prices of high density and double density microdisks
does not, of course, suggest that the demand for" these ‘
microdisks is highly sensitive to price. See discussion below.

44/Although some machines with high density drives can use
double density disks, most high density drive machines can
only read, not write on, double density disks. See Post-
Conference Brief of Sony at 18; Post-Conference Brief of Fuji
at 18-19. ' '

45/ Report at A-4.

46/ Report at A-4.
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density drive, thereby using only half of the disk's data ° -
storage -.capability.47/ .

The distinct uses of the microdisks are evident in.
consumers.' purchasing decisions. It is clear from the record
that double density microdisks are generally purchased by.
owners of double density disk drives and -high density
microdisks are purchased.by owners of high density disk
drives; that is, -in each instance by owners of.drives
specifically made to accommodate the corresponding diskette.
Nof.would purchasing habits be likely to change much in 
response to changes in thé relative prices of these types of
microdisk. - Two factors are of parficular'importance'here.
First, there currehtly is‘a significant existing stock of each
type of -disk drive.48/ Second, the cost of a microdisk ‘is -

: véfy small relative to the cost of acquiring a floppy ‘disk
drive. After sufficient time, of course; end users might
adjust their purchases of disk drives ‘in response to a change
~ in the relative price of diskettes, in turn shifting some"
consumption from one type of microdisk to the other. But a

change in price of either type of diskette would be quite

47/ Post-Conference Bfief of Sony at 18, n.26; Report at A- .

=8

48/ The existence of a large stock of high density disk drives
can reasonably be inferred from the apparent consumption
figures for high density and double density disk drives,
although there are relatively many more double density disk
drives than high density disk drives. - o
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unlikely to induce much change: by consumers from one type to
the other type and would be extremely unlikely to effect such
a change in the near term.

In contrast, single-sided and double—sided double density
microdisks not only are produced in identical facilities and
with common employees but also are much mofe siﬁilar from
consumers' perspective and more highly -substitutable for-one
another. .Single-sided microdisks may be used in disk drives
designed to accept double-sided microdisks without losing
efficiency: none of the manufactured data storage capacity of
the single-sided diskette is- wasted when it is used in a
double-sided double density floppy drive.49/ Double-sided
“double density microdisks can be used in drives designed for
single-sided microdisks. I .conclude, therefore, that while -
high density microdisks and double density microdisks (both of
which - are within the scope of the LTFV import investigation
defined by the Department of Commerce) are separate like
products, single-sided and double—sided dduble density

microdisks constitute a single like product.

ik : mponen Finish P

49/ Report at A-3, n. 1.
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The second sUbstantial liké product quéstién raised in
this investigation is whether the media for microdisks e
constitute separate like products from the finished disks. T
The Commission long has recognized that special considerations
_must be brought to analysis of like produdt qﬁestions when the
candidates for like product treatment are‘é“fihisﬁed product
and one or more of its cdmponents.".In sﬁéh‘casés,'fhe
Commission has looked at least six additional factors: whether
the component is dedicated to use in the finished product, ‘the
amount of further processing necessary to conversion of the
componeﬁtAinﬁo the finished product, the'cost'of'such
proCéssingAand valﬁe added,;whether the:article ét an éaflier
stage of pfoduction'embodiesvor impafté tb thé finished
article an essential characteristic or function, whether there
are independent markets for the'finishéd and unfinished A
articles, and the degree of interchaﬁgeabiiity of thé artiéiés
at different stages of production.igl

Again, I believe that the Commission's traditional tests
elicit information that is essential to answering ﬁhe duéstion
" put by the statute, but I do not think that the Cdmmiséion ha's
sufficiently emphasized what I believe is the most important

analytic criterion. I believe that the critical determinant

50/ See. e.d., Certain Forged Steel Crankshafts from the
Republic of Germany and the United Kingdom, Inv. Nos. 731-TA-
351, 353 (Final) USITC Pub. 2014 (September 1987).
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for resolution of this issue in many cases should be the
degree of independence of the mankets for the component and
the finished product,_as this factor will reflect the degree
to which the effect of LTFV imports on the products will be
similar. The greater the interdependence of the markets'for
the component and the finished product, the greater the

congruence of imports' effects on them.
Like Pr : d ia and Finish

Applying this approach, I concur with the Commission's
determination that the coated media and the finished product
are a single like product. This Judgment 1s not free from
question. There are several factors indicating that the
coated media and the finished product should:be separate like
products: there are different channels of distribution, 31/ the
two.articles look different. there are different production
technologies 52/ the finishing process is costly and adds

value to the flnlshed product 51/ and the artlcles are bought

by different consumers (coated medla by flrms that part1c1pate

51/ Report at A-11-A-13.
52/ Id. at A-2-A-5.

53/ Id. at A-5 and A-14-A-15; Post-Conference Brief of
Verbatim at 8; Post-Conference Brief of Fuji at 7.
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-~ directly in production of the finished disks,. and finished
disks by distributors and.end users).

Although these factors might support a conclusion that
the;media‘andvfinished.disks are separate, I believe that
separation of these articles could make itAmore difficult to
accomplish our statutory  task -—- evaluation of the effect of
- LTFV imports on-the most affected Ameriéan industry. In my
view, the fact of greatest significance to resolution of the
treatment of media and finished disks is that the media have»
no use apart from production of finished disks. . All the media ..
produced go into the production of finished microdisks. .-
Concomitantly, the media is an essential part of fhe finished
microdisk: a finished microdisk cannot be produced.without the
coated media.ig/_ Therefore, the demand for the coated media
iévcomplétely derived.from»the demand for the'finished
product.  Inquiry into the effect of LTFV imports on the most
directly affected segments-of the domestic economy should
incorpqrate examination of such products. Thus, I conclude

that media and finished disks are part of a single like

product.
Like Products and DomeStic'Industries; Conclusions. -

54/ Report at A-4-A-5, A-11.
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-I conclude that there are two like products: high density
3.5 inch microdisks (including finished disks and media
therefor) and double density microdisks (including finished
sin&lehsided and dogblersided disks ‘and media therefor). * =*
* producing high density disks_and‘media should constitute
one domestic industry.. The firms produciné-dduble density: <:::
microdisks and/or media for these disks should constitute' the
.second domestic industry for this investigation.

I join .the Commission's disposition of the issue of:.

‘related parties in defining the domestic industry. I also .
join the Commission's disposition of the standing question-
" except insofar as it addresses the question of petitioner's
standing to complain of injury to producers of high density
‘microdisks and media therefor. 'Having - found only one like -
product and only one domestic industry, .the Commission has no
-‘cause to reach the standing issue raised by respondents. .
Because I find two like products and two indﬁstries,;I believe
aAserious question regarding petitioner's-standing'haS‘been'
raised. - - . . - v o S - ;~,

I do not,'however; believe that we are in a position to
resolve the standing question at this juncture. The
Department of Commerce has not finally determined the products
that might be subject to éntidumping duties. Further, * =
* I believe that the Department should carefully consider.

whether high density microdisks and media therefor should be
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within the scope of any final investigation, but I ‘do not
believe it would be proper for the Commission to cénclude'at £
this time that injury to the'industry producing this product b

lies outside the ambit of the current investigation.

Injury By R n_of LTFV Impor
After identifyingvthe.industry (or, as here,bindu§trieé)

whose products are most like the imports ‘subject to
investigation and most likely to be affected by them, the
Commission next must assess the effects'of the LTFV imports 6n
those domestic industries. In other investigations, I have
indicated my disagreement with tﬁe analytic framework
presently used by the Commission to perform this
ésseSsment.ii/ It may be uséful to elaborate the basis for"‘
that disagreement and the analytic framework I believe

appropriate to analysis of injury from LTFV imports before

addressing the facts of the instant.invéstigation.'

55/ See Certain All-Terrain Vehicles from Japan, Inv. No. 731-
TA-388 (Preliminary) USITC Pub. 2071 (March 1988) (Additional
Views of Commissioner Cass); Certain Stainless Steel Butt-Weld
Pipe Fittings from Japan, Inv. No. 731-TA-376 (Final). USITC
Pub. 2067 (March 1988) (Additional Views of Commissioner Cass).
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In_the opinion for the Commission in this investigation,
as in many recent investigations, the Commission has divided
analysis of the injury caused by LTFV imports into two
separate inquiries. First, the Commission asks whether the
domestic industry has suffered material injury. Second,
having found such injury, the Commission attempts to ascertain
whether the unfairly traded imports were a cause of that
_injury.iﬁ/ This approach in effect asks whether the domestic
industry is doing worse today .than at some earlier period. and
then, if that question is answered .in the affirmative, seeks
to understand why.

I believe that this bifurcated approach is less faithful
to the governing proyisions of Title VII of the Tariff Act of
193057/ (amended most significantly by the Trade Agreements
Act of 1979) than is unitary treatment of the questions now
separated out as injury and causation. A unitary approach .
would not ask whether the domestic industry is performing well
in comparispn to other industries or in compafison to other
time periods. Instead, it would compare the domestic
industry's actual performance with what the domestic
industry's performance would have been in the absence of

unfairly traded imports during the period of investigation.

56/ See, e,9g., Certain All-Terrain Vehicles from~Jépan, Inv.
No. 731-TA-388 (Preliminary) USITC Pub. 2071 at 15-20 (March 1988).

57/ Pub. L. No. 71-361, Title VII, § 701, ch. 497 (1930).
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This approach minimizes the risk that, .contrary to the
intent evident 1n Title VII, a negative injury finding would ...
be predlcated on ev1dence that an 1ndustry was 1mprov1ng
relatlve to some earller perlod or-is “healthy" (by whatever
measure)'compared»to_other,domestic industries,nor_that an
affirmative flndlng would be predlcated solely on evidence
that the 1ndustry s fortunes were 'in decllne The blfurcated
‘approach to Tltle VII ‘cases increases the first rlsk in -
particular, a rlsk w1th whlch the congress has been concerned
Thus,‘for example, a Senate Report conslderlng changes 1n our
international obllgatlons that mlght confllct w1th Unlted
States antldumplng law explicitly states that "An 1ndustry‘
which is prosperlng can be injured by dumped 1mports Just as
surely as one whlch is founderlng although the same degree of
dumplng would have relatlvely dlfferent 1mpacts dependlng upon
the economic health of the 1ndustry "5&/ Subsequently,lln
rev131ng and reenactlng the antldumplng law under the Trade

Agreements Act of 1979,59/ the Senate reaffirmed its

commitment to this approach.60/ The Court of International

58/ S. Rep. No. 1385, 90th Cong., 2d Sess. pt.A2, at 11
(1968), reprinted in 1968 U.S. Code Cong. & Admin. News 4548-49.

59/ Pub. L. No. 96-39, Title I, § 101, 93 Stat. 144 (1979).

60/ S. Rep. No. 249, 96th Cong., 1lst Sess. 87 (1979).

T
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Trade recently has criticized the Commission for departing
from this understanding:

[Tlhe ITC should not be engaged in a determination of

whether an industry is "healthy." A "healthy" industry

can be experiencing injury from importations and an

"unhealthy" industry can be unaffected by importations.

The purpose of the ITC's investigation is to determine

whether imports are a cause of any effect on an industry

which would amount to "material injury."6l/

The text of the statute reinforces this reading of its
intent. Unlike the statutory language under section 201, the
provisions of the Act dealing with LTFV sales do not
separately describe elements relevant to the determination of
injury and elements relevant to the causation
determination.62/

Title VII does contain a section labelled simply
"Material Injury."63/ The text of this provision, however,
makes clear that while the Congress anticipated that the
Commission might separately evaluate the materiality of
injury,64/ but it did not contemplate an inquiry into the

industry's fortunes apart from the effects of the LTFV

61/ Republic Steel Corp. v. United States, 591 F. Supp. 640,
649 (CIT 1984), reh'q denied, 9 CIT 100 (1985), dismissed
(Order of August 13, 1985).

62/ Compare 19 U.S.C. § 2251(b) (2) (A) & (C) with 19 U.S.C. §
1677(7) .

63/ 19 U.S.C. § 1677(7).

64/ 19 U.s.C. § 1677(7) (A).
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imports. The Commission is told that, in assessing the - .
existence of material injury, it must consider the volume of
subject imports, the effect of those imborts on prices -in the .
United States for like products, - and the impact of these e
imports on domestic production-of like,broductsﬂgi/ -Such
specifically enumerated factors clearly reiate.the condition
of the industry to its probable condition if.it did:not face
unfairly traded imports. Although these factors appear under
the heading of material injury, the statute contains no
separate heading for causation and no separate definition of
factors relevant only to éausation.' The simplified fendéfing
of "material injury by reason of unfair imports" as just
‘"material injury" in ;he Act's headings is a sensibie ‘
conveniénce: it'does not reflect an-inteﬁtioh tﬁat the
Commissidn sepafately assess thé condition of the domestie
industry relati&e to its pfior performancé beforé tﬁfning'to
the impact of LTFV imports.' | | - | o

‘Additionally, the statute provides_thaﬁ, in its mate;ial
injury analysis, the Commission is to.consider Whétherbthe
volume of.imports, or ahy increasé.in thét'voluﬁé, eitﬁer in4‘
absolute terms 6r re;ative‘té production and cénéumptibn\in

the United States is significant.§6/ Those same factors are

65/ 19 U.S.C. § 1677(7) (B) .-

66/ 19 U.S.C. § 1677(7) (C) (1).



64
listed as causal factors in section 201.67/ The combination
of factors relating to the condition of the industry with
factors relating to the impact of imports under the single
definition of "material injury" suggests that Congress
contemplated a unitary approach to the questions of injury and
causation. Thus, I believe the text, purpose, and history of
the Act are fully compatible with a unitary approach to the

assessment of injury caused by LTFV imports.

Bi ni : issi r
Judicial Precedent., and Legislative Attention

Despite the consistency of the text and history of Title
VII with a unified analysis of the effects of LTFV imports on
domestic industry, it has been recent Commission practice to
bifurcate the analysis of the condition of the domestic
iﬁdustry and the effect of unfairly traded imports on that
industry. I would not lightly disregard Commission practice
if the Commission had a long history of consistent adherence
to such an approach, if there were judicial precedent binding
the Commission to such an approach, or if the legislative
history of congressional enactments subsequent to Commission
decisions taking this approach indicated a congressional

intent that subsequent legislation, although silent on this

67/ 19 U.S.C. § 2251(b) (1) (C).
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matter, be construed as confirmation of the bifurcated
approach to decisions-under Title VII. None of these is the
case, although, as discussed-below, both-Commission practice-.-
and judicial precedent suggest. that the bifurcated approach -
has been accepted by this:Commission-and by. the Court of
International Trade .as consistent with, though not mandated
by, the Act.

Following passage of the Trade Agreements Act of 1979,
early Commission decisions in Title VII investigations ‘did not
systematically follow a bifurcated-framework. for analyzing
injury and causation. Instead injury and causation often were
combined under the heading "Material injury by. reason of LTFV
imports."68/ There was no separate section labelled
"Condition of the industry"” in which ‘a .conclusion was reached
régarding material injury by itself.

In 1980, in Sugar and Sirups from Canada,§9/ a
minority of the Commission separately considéréa iﬁjury and
causation. - This minority consisted of.Commissioner’Moore'and
Commissioﬁer étérh-(who would latér_fércefully argﬁe that

-

bifu:cation was inépprdpriate). ;The majority.-however} dealtﬁ

68/ See, e.g., Spun AérYlic,Yarnuffom Jaban,aﬁd'ltaly, Inv.
Nos. 731—TA—1‘and 2, USITC -Pub. 1046 -(March 1980). :

69/ Inv. No. 731-TA-3, USITC Bub. 1047 at 15-17 (March 1980).
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with injury and causatién as-an integrated inquiry.70/ -
Between 1980 and 1983, Commission opinions-generally contained
three subsections to .the -"Material injury by reason of LTFV
imports" section of the opinion, “corresponding to the
principal -statutory criteria. for analysis of this issue.71l/
Beginning 'in 1983, Commission ‘épinions began to incorporate a
section entitled."Condition of the industry." Those
decisions, however, for someltime continued the integrated
‘analysis of injury and causation; ‘the condition-of the
industry section merely containeéd a factual ‘discussion of the
performance of the domestic -industry without reaching any-
conclusion as to material injury and without discussing
imports at all.z72/ -

Thus, the Commission's practices ‘until relatively

recently do not establish a consistent pattern: of adherence to

70/ Id. at 8-12.

© 71/ See 19.U.S.C..§ 1677(7)(B)y(i)-(iii); gee.-e.qa., Unrefined
Montan Wax from East German, Inv. No. 731-TA-30 USITC Pub.
1180 (August 1981) ;" Strontiulm Nitrate From Italy, Inv. No. -
731-TA-33, USITC Pub. 1155 (June 1981); Certain Amplifier
Assemblies and Parts Thereof From- Japan, Inv. No. 731-TA-48,
USITC Pub. 1266 (July 1982).

72/ See, e.d.., Stainless Steel Sheet and Strip from the
Federal Republic of Germany and France and Stainless  Steel
Strip from the United Kingdom, Inv. Nos. 731-TA-92 and 731-TA-
95, USITC Pub. 1391 (June 1983); Nitrocellulose from France,
Inv. No. 731-TA-96, USITC Pub. 1409 (July 1983); Cotton Shop
Towels from the People's Republic of China, Inv. No. 731-TA-
103, USITC Pub. 1431 (September 1983). R
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a bifurcated'approach: Moreover, -in cases where the threat of
injury is impbrtant, the Commission's practice has been, and-
continues to be, to inquire whether the industry is likely to
suffer material injury as a consequence of unfairly traded
imports, conflating theﬁ"injury"fand»"sausationf steps that
are separated in examining current and past effects.

Nor is the bifurcation of thesé issues commanded by
judicial preceédent. The Commission's bifurcated-analysis was,
however, approved by the Court of Internationdl Trade in
American Spring Wire Corp. v. United States.73/ The Court
stated that the "Commission must make an affirmative finding
only when it finds both (1) present material injury . .- . and
(2) that the material injury is 'by reason of' the subject
imports."24/ While this statement has -been relied on as
support for the bifurcated approach, the posture in which the
-.case was decided and a reading .of the full opinion in that
case suggest that the court did not read the Act as requiring
a separate analysis of injury and causation issues. The
Commission in the various PC Strand determinations'revieﬁed in
American Spring Wire had declared that" [e]ven assuming that -
this anury meets the statutory standard of materlal injury,’

our analy51s of the effects of 1mports of PC strand from

13/ 590 F. Supp 1273 (CIT 1984), aff'd sub nom, Armco, ‘Inc.
v. United States, 760 F.2d 249 (Fed Clr 1985) ‘

74/ 590 F. Supp. at 1276.
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France during that six month period demonsgratgsjthapany;such
injury is not by reason of the subject imports."75/ On .appeal
of these determinations to the Court of International. Trade,
petitioners argued that the Commission's decision was not
supported by substantial- evidence because the Commission had
suggested that "material injury" had been shown on -the facts
of_the case; given that finding,-petitioners -urged, Title VII
requires an affirmative determination. Counsel- for.the -
}Commission argued that the statute required,. in. addition :to
the existence of injury,. a causal lipnk to the unfairly traded
imports. Counsel for the Commission ;then argued .that the
Commission implicitly had determined that no material. injury
existed; therefore there was ng need to consider -causation
other than in the alternative. . Further, counsel insisted that
the Commission found that causation was lacking..

The court in American - Spring Wire accepted the .argument
that both material injury and causation need to be-present: for
an affirmative determination, but it did not suggest that .they
need to be considered in the disjunctive. . The court agreed

that the statute requires a causal .connection between. the:.

75/ Prestressed Concrete Steel Wire Strand from France, 701-
TA-153 (Final), USITC Publication 1325 at 6 (1982):(footnote
omitted]; see also Prestressed Concrete Steel Wire Strand from
Brazil, Inv. No. 701-TA-152, USITC Pub. 1358 at 6 (March
1983); Prestressed Concrete Steel Wire Strand from the United
Kingdom, Inv. No. 731-TA-89, USITC Pub. ‘1343 at;6 -(Feb. 1983);
Prestressed Concrete Steel Wire Strand from Spain, Inv. No.
701-TA-164, USITC Pub. 1281 at 6 (August . 1982). . ... :
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injury to the domestic industry and the imports subject to
investigation, and it found that the Commission implicitly had
determined thatAthe domeétic industry was not materially
injured.76/ The court simply pointed out that the statutory
language "injury by reason of less than fair value imports”
requires not.only that an industry be suffering some harm,
such -as might be claimed by any industry in declining
financial health, but also that LTFV imports be a cause of
‘harm. Far from commanding the Commission to bifurcate its
analysis, this decision appears more consistent with a unified
approach, which avoids the potential error alleged by
plaintiff in American Spring Wire.

- The judicial precedents, like the Commission's prior
practice, thus, at best allow the Commission to construe the
séatute as authorizing a separate inquiry into injury and,
hence, a separate injury showing. The precedents do not
reguire the Commission to follow this approach and do not
indicate that, if we chose a different approach, the courts
would find our decisions in conflict with the Tariff Act.

. The final possibility that might bind us to use a
bifurcated approach is that the Congress and President,
through legislatioh amending the Tariff Act, implicitly

approved the Commission's use of a bifurcated approach and

76/ 590 F. Supp. at 277.
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disapproved a unified approach. There is,. however, no -
indication whatsoever of such an intent in the only .
substantive statutory amendment passed since the Trade
Agreements Act of 1979 put in place the language that now -
governs- disposition of investigations under Title VII.Z17/

Hence, I find that none. of the various’authoritative -
legal sources that should guide our decisions'precludes a’
unitary analysis of the effects of LTFV imports. I turn next

to organization of that analysis. =~

Statutory Framework

The framework for analysis of the effects of LTFV imports
is 'spelled.out in Title VII of the Tariff Act. 'The statute .
directs the Commission to consider sixteen énumerated factors
in determining whether a domestic industry is materially
injured by reason of imports at less.than fair ‘value
(LTFV) .78/ These same factors'also.must -guide .our decision-at
the preliminary stage of investigations under Title VII,
albeit under a less exacting. evidentiary standard. These

factors are noted in the opinion of the Commission, but ‘the

77/ See Trade and Tariff Act of 1984, Pub. L. No. 98-573,
Title VI,.S§ 601, 98 Stat. 2948 (1984): = -+ =~ .0.

78/ 19 U.S.C. §1677(7)(C) (ii), (iidi).
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role played by each of them in our decision may not be
entirely clear.

The factors identified by the statute as relevant to our
decision can be sorted into three categories. Some
statutorily listed factors -- domestic employment and wages —-
foéus on injury to employees in the domestic industry. Some
statutorily-listed factors -- such as the impact of LTFV
imports on profits, return on investment, cash flow, ability
to raise capital, and level of investment -- focus instead on
injury to those who have invested capital in domestic firms
comprising this industry. The remaining factors listed by the
Act -- the volume of imports, domestic output, sales, market
share, inventories, capacity utilization, productivity, and
the effect Qf LTFV imports on prices of the iike product
(including the extent to which LTFV imports undercut or
depress domestic prices for the like product -- focus on
information that is not directly indicative of adverse effects
but is important to inferring the extent of adverse effects
from LTFV imports. The statute, thus, directs the Commission
to assess the effect of LTFV imports at reducing returns to
(actual and potential) employees and investors in the domestic
industry and suggests various factual inquiries that should
facilitate that assessment.

Organization of these factors into a coherent analysis of

the :actual connection between LTFV imports and returns to
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employees and investors- in the domestic industry is left to
the Commission. While a single analytic structure may not be
appropriate to all cases, in general the factors given by the
statute and. the order in which they are listed in the
statutel9/ suggest a three-part inquiry into the causation of
material injury.80Q0/ First, the Commission must examine the
market for the.subject imports. Second, the Commission must
evaluate the manner in which the change in the market for
these imports (from what would obtain in the absence of

unfairly traded imports) affects domestic prices and domestic

79/ Title VII first describes the determination that the
Department of Commerce must make regarding the existence of
the unfair trade practice. Then Title VII describes the
considerations that should guide the Commission's
determination respecting the existence of material injury from
unfairly traded imports, directing the Commission to
"consider, among other factors --

(i) the volume of imports of the merchandise which is the
subject of the investigation,

(ii) the effect of imports of that merchandise on prices
in the United States for like products, and

(iii) the impact of imports of such merchandise on
domestic producers of like products." 19 U.S8.C. § 1677(B).

80/ The aggregation of the sixteen statutory factors into
three types of inquiry does not suggest that only three of the
factors have real importance. The three inquiries comprehend
all of the statutory factors. Aggregation is suggested here
not to emphasize the importance of some factors and de-
emphasize others, but instead as a means of organizing the
factors to facilitate analysis. At the same time, it must be
confessed that the Commission has not always been able within
the statutory time limits on its investigations to gather
information on all of the statutorily listed factors. Thus,
for example, the Commission's reports rarely contain
significant information on investment in the domestic
industry, return on investment, or ability to raise capital.
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production of the like product. Third, the Commission must
eXplore the manner in which the changes in the market for the
like product affect employment and investment in the domestic
industry.81/

In each of these inquiries respecting the effects of LTFV
imports, the Commission must compare the data we observe with
an estimate of what the data would have been in the absence of
imports traded at less than fair value. In drawing
comparisons to a counterfactual condition, the Commission's
conclusions inevitably will be based in judgments that are
subject to question. For this reason, courts often have
emphasized the considerable discretion enjoyed by the
Commission in fashioning its judgments.82/ At the same time,
the absence of observable data for all for the matters |
necessary to the Commission's judgment makes thé developrment
of a clear analytic structure consistent with the statutory

directives especially important.

81/ wWhether the injury to the domestic industry caused by the
LTFV imports rises to the level of materiality requisite under
the Title VII can be addressed as a fourth question. 1Insofar
as that is done, however, the fourth inquiry becomes a process
of applying the statutory test for materiality to the
information developed in the prior three inquiries; that is,
this last inquiry would reach a legal conclusion but would not
extend the factual analysis of the other inquiries.

82/ See, e.g., Keyes Fibre Company v. United States, _ CIT _,
Ct. No. 85-08-01100, Slip Op. 88-31 at 9 (March 16, 1988).
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The strv~ture I adopt here draws conclusions from the
facts adducec. .n the investigation relevant to each of the
three inqui 'ies and also builds on conclusions in the
pfeceding inquiries. Examination of the change in import
prices and volumes brought about by the ability of exporters
to sell products in the United States at less than fair value
suggests information relevant to the second inquiry, regarding
the change in the volumes sold by domestic producers and the
prices at which those goods are sold. The change in prices
and sales of domestically produced goods, in turn, provides
information relevant to assessment of the difference LTFV
imports ultimately make to the returns to employees and

investors in the domestic industry.

LTFV_ _Imports: Analvtic Issues

The first inquiry, focusing on the imports subject to
investigation, incorporates the statutory injunction for the
Cpmmission to examine the volume of subject imports. The
inquiry also comprehehds some information that is not
developed or assessed directly by the Commission.

The inquiry seeks to identify and compare the actual
volumes and prices of the imports subject to investigation and
those volumes and prices that would have obtained had the

imports been fairly traded. To make this comparison with
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confidence, it is necessary to know when the dumping began,
the volume of goods traded unfairly, the magnitude of the

price differential between the foreign (home) market and the

U.S. market prices of the imports (the dumping margin),83/ and .-

the reason for the dumping.84/ From these facts, an estimate .
of the prices and volumes that would have obtained had the
imports been traded at a single price both in the home market
and the U.S. market.

Unfortunately, much of this information will not be known
to us in the ordinary case. Indeed, typically, we do not have
firm information on any of these matters. We do, however,
generally have information sufficient to support reasonable
estimates. Thus, for example, while we do ndt know the actual
volume of imports sold at less than fair value, the Department
of Commerce does identify the class of products that includes‘

firms found or alleged to have been dumping, and Commerce can

83/ See, Copperweld Corp. v. United States, _ CIT _, Slip Op.
88-23 at 16 (Feb. 24, 1988); see also, Hyundai Pipe Co. v.
United States International Trade Comm1551on, 2 CIT _, Slip
Op. 87-18 at 7 (Feb. 23, 1987).

84/ It may also be necessary to secure information .on the
supply of imports not under investigation, including their
U.S. market share and whether they are traded in the United
States at a fixed world price or not. The price of such
imports would be highly responsive to changes in demand if
quantity restrictions, such as quotas, applied. Moreover, it
may be necessary to learn more about the nature of demand for
products of the firms selling at. LTFV, as well as how
consumers in the United States and in the exporting country
would have responded to changes in price.
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exclude from any antidumping order one or more foreign
manufacturers, producers or exporterss that it determines have
not sold the subject products at less than fair value.85/
Similarly, while usually we cannot know the exact margins of
dumping, the Department of Commerce normally calculates
margins for at least 60 percent of the dollar volume of
exports to the United States from any country subject to
investigation.86/ These calculations should approximate the
actual dumping margin sufficiently to inform our determination
of the effects of the LTFV imports. The Commission does not
revisit these calculations but accepts them for purposes of
its investigation. So, too, while some understanding of the
constancy or inconstancy of dumping over the period
investigated is necessary to interpret the information
gathered, the Commission does not inquire when dumping began
or what its margin was at different times. Even though the
Department of Commerce calculates dumping ﬁargins only for a
six-month periéq; Commission practice has been to assume that
the dumping was constant throughout the three—yéar period of

investigation.ﬁl[

85/ 19 C.F.R. § 353.45.
86/ 1d4. § 353f38(a).‘
87/ In some investigations, the evidence may appear clearly

inconsistent with that assumption. I do not here address that
atypical case. '
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Similarly, the Commission does not inquire into the
reasons for dumping. As the history of the current law,
discussed earlier, reveals, Congress surely did not desire to
- impose duties only against dumping caused by any one
motivation, especially not a very unlikely one.88/ The
Commission must, however, have some appreciation of the causes
of dumping to be able to assess its affects: the reason for
dumping in large measure determines the degree to which the
ability to sell at LTFV will change the-prices and volumes of
imports. As in many other legal determinations, decisions can
be premised not on subjective evaluation of actual motives but
on a reasonable explanation of those £hd£ may be expected in
the ordinary case to inﬁorm the actions observed.89/

For dumping, there may be several motivations, including
the unlikely motive of predation and the more likely desire to
capture the value of an established brand name in a market
where that name is known but not to add a premium for that
name when its goods are introduced into a new market. But the
most likely general explanation for charging different prices
in two markets is that the producer enjoys more market power
in one market than in the other and seeks to increase overall

returns by charging more where the producer is able to and

88/ See discussion in Part I, supra.

89/ See., e.d., Screws v. United States, 325 US 91 (1945); O.
Holmes, The Common Law (1881), at 54 (1963 ed.).
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less where he “aces more competition.90/ From this relatively
straightforwa. . premise, we can approximate the changes in
import volur 2s and prices that derive from an ability to sell
at LTFV in =he U.S. once wé estimate the volumes sold in the
home market and the U.S. market and the dumping margin.

wWhile the particulars of this initial inquiry are not
spelled out in the Tariff Act, I believe that this approach
can be fairly inferred from the law. The statute does not
explicitly instruct us to consider each of the factors relied
on here, such as dumping margins, but the Act does clearly ask
us to evaluate the effect of the LTFV imports and directs our
attention initially to the volume of imports, a principal

factor in assessing the changes in imports consequent to LTFV

90/ This common sense assumption accords with long-established
understanding among commentators who have studied differential
pricing in international markets. See, e.d., G. von Haberler,
The Theory of International Trade With its Application to
Commercial Policy 296-317 (1936). The very notion of market
power is intertwined with the degree to which the market is
open to competition, as market power largely depends on
limited availability of substitute products for consumers.

The greater the number and closeness of consumer substitutes,
the less is market power, since the ability of firms to raise
prices while maintaining sales is limited by the ability of
consumers to substitute to other firms' products.

In suggesting that most dumping can reasonably be said to
be motivated by desire for increased profits, I do not suggest
that this invariably is the case or that information
respecting the effects of dumping cannot be analyzed in
situations where another basis for dumping is manifest.
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sales.91/ 1In light of this, court decisions have approved
consideration of factors such as dumping margins to which the

Commission is not specifically directed by law.92/

LTFV_Imports: Double Density Microdisks93/

At this stage of an investigation, the Department of
Commerce has not reached any conclusions on dumping margins
for the subject imports, but the petition contains allegations
respecting the existence and margin of dumping. Petitioners

have alleged that the three largest Japanese producers of 3.5

91/ 19 U.S.C. § 1677(7) (B) (i), (i1).

92/ See Copperweld Corp. v. United States, _ CIT _, Slip Op.
88-23 at 16 (Feb. 24, 1988); gsee also Hyundai Pipe Co. v.
United States International Trade Commission, _ CIT _, Slip
Op. 87-18 at 7 (Feb. 23, 1987).

93/ Much of the data available in this investigation is not
disaggregated for double density and high density microdisks.
Only shipment data were provided for each type of microdisk.
Therefore, analysis of the effect of imports on the respective
domestic industries requires extrapolation from the available.
data. As high density microdisks account for a very small
portion of the aggregated data, I have analyzed the effects on
double density microdisks in relative detail using aggregate
data and treat the effects on high density microdisks in less
detail below. See 19 U.S.C. § 1677(4) (D).
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inch microdisks94/ charge prices * * *+ percent higher in
the Japanese market than in their U.S. export market.
Although the petition alleges that high density as well as
double density microdisks have been sold at LTFV, the margins
alleged in the petition are based on comparisons performed by
the petitioner between prices of double density microdisks in
the two markets.95/ For purposes of this preliminary
investigation; I take the allegations in the petition as the
best estimate of the margin of dumping for double density
microdisks.96/ I will discuss high density disks separately
toward the end of these Views. -

The remaining information necessary to determine the
likely change in price for double density microdisks sold in
the U.S. as a consequence of‘LTFV sales '-- relative volumes of
sales in Japan and the United States -- is not aVailable at
this time. We do know the volumes of double density disk and
media sales in‘theIU.S., and we also have some information

respecting the :elative volumes of combined disk Sales (high

‘Qg/ Petition at 37—39. These producers are Sony, Hitachi

Maxell, and Fuji. Report at A-6.

95/ 1d.

96/ See, e.g., Nitrile Rubber from Japan, Inv. No. 731-TA-384
(Preliminary), USITC Publication No. 2027 at 10, n.34 (Oct.
1987) .
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density and double density) in the two countrigs.&l/f As high
density constitutes a small proportion of U.S. sales, I
believe it appropriate to base .conclusions in this preliminary
investigation regarding double density disks on.the combined
figures for relative sales volumes in Japan and the U:S.
These figures show that for finished 3.5 inch microdisks
Japanese exporters' sales volume in-the U.S. market was
between four and ten times as large as their sales volume in
Japan,98/ while for media their volumes. in the two markets
kept relative parity until. this year, when Japanese exporters
are expected to sell only .two-thirds as many pedia‘in the U.S.

as in Japan.99/

97/ See Report at A-29-A-30, B-12-B-14. The relative sales
information, however, is quite imperfect, as currently
available data compare home market sales from a much smaller
number of companies than the number for which U.S. export
information is available. See notes 98 & 99 ;gj;g

98/ Id, at A-29. Since only two firms provided data, Japanese
home market shipments are understated.. Thus the proportion of
the total sales in the two markets which is sold in the United
States is overstated. As explained below, this has the result
of understating the apparent decline in the U.S. price caused
by LTFV sales. Any estimate of this price decline for the
finished double density product, thus,.should be revised
upward to account for this exclusion from the. data.

99/ Id., at A-30. It should be noted, however, that the figures
reported for Japanese shipments of media exclude the '
production of * * * ., As explained below, the
understatement of media shipments in Japan results in lowerlng
the apparent decline in U.S. price consequent to LTFV sales.
Any estimate of this price decline for media, thus, should be
revised upward to account for this exclusion from the data.
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Given the substantial alleged margins and the existence
of a smaller but still significant market for the finished
disks in Japan and a comparable market for the media in Japan
and the U.S., the probable effect of the LTFV sales was to
lower the U.S. sales price by a large part of the dumping
margin. The decrease in U.S. sales price may have been as
much as fifteen percent for finished disks, and may have been
even more for media.lQ0/ If the final dumping margins
calculated by the Department of Commerce are similar to those
alleged in the petition, the existence of LTFV sales could
account for significant price effects in imports of these
products.

As several segments of the market for these products
(specifically, the mass merchandise and unbranded segments)

appear to be more sensitive to the price of the products, 101/

100/ The decrease in sales price will reflect the sales-
weighted average of market power in the home market and the
U.S. market. The upper bound for this price decrease will be
a percentage of the dumping margin equal to the home market
percentage of combined U.S. and home market sales. The
smaller the share of an exporter's sales in the U.S. market
relative to his home market and the lower his market power in
the U.S. relative to his home market, the greater will be the
decline in price accompanying LTFV sales. In light of the
exclusions of firms from the home market shipments data for
both finished disks and media noted supra, the probable
decrease in U.S. sales price cannot presently be determined
with confidence.

101/ Report at A-14.
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the reduction in price may:have had significant effect on the
volume of import sales in the U.S. market. Imports expanded
their volume of sales considerably in these market segments,
although their shares ofithese segments declined SOmewhat over
the period of investigation.l102/ Overall, the volume QfA
shipments for the subject imperts increased substantially as
the market for microdisks grew, and although shares declined,
especially in the market for media, these imports still
retained a * * * percent share in media in 1987 and a more

than * * * percent share in finished disks.103/
Do ic Pri nd Pr ion: i

The second inquiry builds on the first. It aSks,‘in
light of the changes.in the market for the imported products
consequent to the LTFV imports, what changes have occurreq in
prices and breductiqn of the like product? The,information
gathered by the Coﬁmissiqn and the parties on trends in. prices
and production of the like product plainly are useful to this
inquiry, but they cannot, of themselves, answer the questieﬁ

respecting the effect of LTFV imports. So, in the ihstant .

102/ Id, at B-12. The data available in Appendix B are
limited to sales for which the Commission received price
information. U n N

103/ Id. at A-34-a-36.
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investigation, the ‘fact that prices for one like product --
" dbuble density disks and media -- generally declined through
nearly the entire period of investigation does not necessarily
demonstraté that LTFV imports depressed prices for the
donestic product nor’ does the fact that productlon has rrsen
‘for both” 1iké’ products or that prlces recently have 1ncreased
neceSsarily.demonstrate’the absence of adverse effects from
the'imports ;Q_/

Recognlzlng that the llnkage between 1mports and’ changes
in domestic products prlces and sales often will be dlfflcult
to establish directly, the Act directs.our attention to a
series of fadtérs that might provide additional basés for
inferences regarding this linkage. To that end, the
commission is told, for instance, to iook at ev1dence that the
~ LTFV 1mports competed in the domestic market at a lower prlce
' than the like products (prlce undercuttlng) or that
competition from the LTFV 1mports drove down prices for the

" 1ike prodicts (price depression).105/ The degree to which

104/ Id, at A-66-A-68, Tables, 21-23.

105/ 19.U.S.C. § 1677(7)(C) (ii). The references to price.
undercutting and price depression or suppression connote
different market situations. The former refers to price
differences between the LTFV imports and the like product in
the U.S. market generally accounted for by some product
differences perceived by consumers. Such perceived
differences may be persistent, as in the case of quality
differences, or temporary, as in the case of branded products
sold at promotionally lower prices over a period of time while
(continued...)
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these phenomena occur depends not bhly'on:the'pfites at which
the imports are sold but also critically on the manner in
which demand for the‘doméStic product responds to the priée of
the imports. The responsiveness of demand for the like
product to changes in thé'pricé of imports in'turn ‘is
generally a function of the substitutability of the import and
the domestic product and the products'“relaﬁivé shares of the
domestic mafket. Even though these factors may not be readily
observable, information usually will be available from which
inferences about them cah be drawn. ' -

The statute also commands attention to several other
factors that might support or conffaéiét an inference
regarding the effects of LTFV imports on domestic price and
production. Information on inventories, capacity utilization,
and productivity can be relevant to this inquitry, as they can
suggest reasons the subject imports would have ‘more or “less
effect than might at first appear.106/ For example, if"
capacity utilization in the domestic indust}y'is low, that

might suggest significant ability'to increase’préduction if

105/(...continued)

consumers become acquainted with the product. Price
suppression or depression refers to the effect on the price of
the like product caused by the presence of LTFV imports and
occurs to some extent anytime dumping is taking place and the
like product is a substitute for the LTFV imports.

106/ 19 U.Ss.C. § 1677(7) (C) (iidi).
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the absence of LTFV imports increased demand for the like
product. Concomitantly, if domestic capacity were (virtually)
fully utilized, the LTFV imports would not exert significant
influence over domestic production, although the imports will

then affect price more significantly.
Domestic Pri nd Pr ion: Double Dengity Digk

In this investigation, the relationship between the
subject imports and the domestic industry's production and
prices is open to different judgments. On the information
available to us at this time, it is arguable that the LTFV
imports have had a depressing effect on prices and sales of
double density disks and media. The high market share for the
subject importslQ7/ and the evidence of significant
substitutability between imports and domestic. disksl1Q8/
suggest that the reduction in price of imports consequent to
the LTFV sales would have a significant depressing effect on
prices for the domestic ‘like product. The decline in prices

for U.S. produced disks and media over most of the period of

107/ Report at A-34-A-36.

108/ The domestic and imported double density disks are
technically interchangeable and appear closely substitutable
for a number of uses. Id, at A-41 n. 1.
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investigation might be taken as confirmation of this
inference.109/

Several facts, however, suggest the possibility that
imports have not had such an effect on domestic prices.
First, there is evidence that the products, although
technologically compatible, are not perfect substitutes; this
appears to be especially true in some uses, as in sales to
original equipment manufacturers (OEMs), who, evidence
suggests, are especially sensitive to quality,differenées and
who have not uniformly accepted domestic products as meeting
quality standards.l110/ Second, accompanying the decline in
prices has been an enormous expansion in domestic output,
rising in aggregate more than 500 percent for media and 385
percent for finished disks.l111l/ Third, productivity increased
more than eighty percent for media and 600 percent for
finished disks over the period of the investigation.l112/ This
information supports the assertion that the decline in prices

for the domestic product is the natural consequence of the

109/ This inference might be supported not only by the decline-
in U.S. prices but also by the relatively greater decline in
imports' prices than in prices of the domestic product. See
id, at A-42.

110/ See id, at A-13, A-39-A-40; Post-Conference Brief of Sony
at 47; Post-Conference Brief of Fuji at 44-49; Post-Conference
Brief of Apple at 4-11.
111/ Report at A-16.

112/ Id, Report at a-21.
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maturing of the market;1l13/ there apparently are substantial
economies of scale in production as well as "learning curQe
effects".that are both time- and scale-linked.l1l14/ While it
cannot be known exactly what effect these factors alone would
have had on the prices for double density disks and media, the
decline in prices for 3.5 inch microdisks and media apparently
has paralleled closely the decline in prices for 5.25 inch
microdisks and media, a product relatively free from import
competition.115%/"

Further, the domestic industry has experienced tremendous
growth in capacity, -more than doubling capacity for production
of media and raising capacity for pfoduction of finished disks
by more than 500 percent.l116/ At the same time, capacity
utilization has increased significantly, at least for

production o6f fihished disks. Domestic producers ‘report that

113/ Of course the Commission is instructed not to weigh the
relative importance of multiple causes.- of injury to the -
domestic industry. S. Rep. No. 249, 96th Cong., 1lst Sess. 57-
58, 75 (1979). 1In evaluating competing explanations of injury
to the domestic industry, I do not propose that we adopt a
requirement that LTFV imports account for any given proportion
of ‘that injury. However, insofar as other causes fully
explain the effects‘observed, such inquiry may cast doubt on
the existence of any causal link between the LTFV 1mports and
harm to the domestic industry.

114/ See, e.d., Post Conference Brlef of Nashua at 7-8; report
at A-21-A-23.

115/ See Brief of Nashua at 5-7, Exhibit 1 ( * * = ).

116/ Report at A-16. '
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they are running at nearly eighty percent of capacity., more
than double the utilization rate of 1985 and a .high figure
given the absence of determinate criteria for capacity
calculations.117/ Some: reports indicate that shortages have
developed at current prices, which is .corroborated by the
recent increases. in prices and by the demand for imports of
these disks among .the.competing. U.S. microdisk producers, all
but one of whom ‘purchased finished"impo;;s and several of whom
purchased imported media-.118/ Finally, the evidence on
relative prices of U.S. products and imports reflects no:
consistent pattern over the. course of. the investigation.l119/

Thus, the evidence does not at ﬁhis point establish ‘any
clear effect of the LTFV imports on prices and sales. of the
competing, domestic like product. But the evidence does
provide some. basis for the conclusion that the reduction in
price of LTFV. imports, discussed above, has reduced the prices

and shipments of the like product.

117/ Id., The capacity utilization rates for media production
‘are considerably lower, running at .about half the level of
utilization for flnlshlng and roughly the same as the
utilization level in 1985.

118/ 1Id. at A-14, A-19-A-20. The existence of a bottleneck in
domestic finishing of microdisks is suggested by the decrease
"in domestic inventories for finished disks and. coincident
increase in domestic inventories for media as well as by the
higher utilization rates for finishing and higher demand by
U.S. producers for imports of finished disks than for imports
of media. See also id. at A-17-A-18.

119/ Id. at A-42.



90

Em n nd Inv ment Eff : ral I

The final inquiry into the effects of LTFV imports on the
domestic industry relates the inferences drawn in the prior
ingquiries to the information available regarding the returns
realized by the domestic industry. The questions relevant to
this inquiry are, given the conclusions reached respecting the

nature of the market for the subject imports and the effect of

" the LTFV imports on prices and production in the domestic

industry, to what extent has employment in the domestic
industry declined or become less remunerative as a result of
the LTFV imports, and to what extent have returns on
investment in the domestic industry declined as a result of
the LTFV imports?120/ Because the domestic industry subject
to examination often is not coincident with firms' actual
operations -- generally, our investigation considers only a
part of each company's operations -- direct measurement of
actual financial returns (and, to a lesser degree, employment)
is difficult. Connection of estimates respecting the returns
to capital and labor in the domestic industry to changes
consequent to LTFV imports is even more difficult. Title VII

specifies a number of factors that can assist the Commission

120/ 19 U.s.C. § 1677(B) (iii).
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in these inquiries -- actual and potential negative effects on
employment and wages, and actual- and potential negative
effects on profits, return on investment, cash flow, ability.
to raise capital, and level of investment -- but the
Commission usually must infer effects from very imperfect
data. - S -

In the usual case, conclusions respecting,the change in
returns consequent to LTFV imports will rest heavily on the
inferences respecting price and sales effects.. If prices for
the domestic like product have declined relative to what .they
would have been without the LTFV sales, some decline in
.returns to-the U.S. industry is likely. The extent of the
price decline, the extent to which it also effected a decline
in sales, and the degree to which the domestic industry's
costs of production vary;wi;h the quantities produced will
determine the magnitude of .the decline in. returns. Even if
. brices decline only slightly in response to LTFV.imports,
domestic production may decline significantly if the demand
for the domestic product is highly sensitive to changes in
.price. This may not cause returns to decline materially for:
investors in the domestic industry if the industry uses
relatively little fixed investment for production and instead
relies on labor and inputs that can be contracted for as need
arises. The change in production, however, in such a case

would lead to a substantial reduction in employment.
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The evidence of actual returns to investors and
employees, wheré it can be obtained, can corroborate the
inferences drawn in this manner or can call them into question
and suggest a basis for reexamination-of the earlier
inferences. - Similarly, some of the other data, the
significance of which is suggested by the statute, can help
fill in the outlines sketched by this analfsis. Productivity
changes, for example, could explain some of the changes in
employment. - Seldom, however, will the data that attempt to

measure  returns directly be dispositive.
Em nd Invegtment Effects: The Doul D i In r

In this investigation, we do not have a firm basis for
assessing the effects of LTFV imports on returns to the
‘domestic industry producing double density disks. That
largely follows from the difficulty of eliciting a firm basis
for inferences regarding price- and production changes.

There is some evidence that supports the conclusion that
returns to the domestic iridustry- have been materially reduced
by the LTFV imports: If the prices of the domestic products
have been significantly depressed, a substantial reduction in
" net returhs would be likely. The existence of strong
economies of scale is tied closely to the relatively high

capital investment necessary- to production of microdisks.
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Economies qf scale are largely a function of the relative
proportions. of flxed cost to variable cost of productlon The
ex1stence of high fixed. 1nputs and large economles of scale
also is corroborated by the very.largg 1nc;eases in
productivity, that.accompanied the dramatic expansion in
domestic production.l121/ There also is some evidence of
declining returns to the:domestic imndustry, although the basis
for the only calculations that have been able to be generated
from the data available is open to Quéstion.;gg/4

A further .ground for concluding that returns to the
domestic industry. have been reduced by LTFV.imports is the
decline in production, .relative to whéé-it would. have been had
no LTFV sales been made, that probably accompanied a-decrease
in price. While the industry appears to have substantial
fixed investment, it is not clear how much is-dedicated to .one
specific use.r This wéakens the case for harm to investors,
but may supportitﬁefargument.phat:employeesihave;been harmed.

The industry has shown considerable ability rapidly to

121/ See Report at A-16, A-22.

122/ The data do not provide information on a basis congruent
with capital investment, profit reports or.distributions,
financial ratings, or reports publicly available outside the
context of this investigation. Consequently, the reference
point for assessing returns is calculation of investment on an
accounting basis that well may not replicate actual investment
values and further may not apportion them in a non- strateglc
manner. :
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increase capacity, 123/ and, had it faced ho competitidn from
LTFV imports, it might also have-expanded'émploymént<more than
the very modest increase recorded over the ‘period of
investigation.124/ Also, it may be noteworthy that both
average and total compensation declined despite the increase
in the workforce.12%/

Conversely, there is some evidence indicating that any
downward pressure on the returns from production-eof double
density microdisks may be the result of cést factors unrelated
to imports. One such factor concerned ' 'the -relatively high
cost of media as a component of domeéstic microdisks  (as
compared to imports), allegedly due to higher:failure rates

for those media.l26/

High Density Disks

Very little of the data currently available disaggregate
high density disks, either finished or media,' from double
density disks. Double density disks account for the great

bulk of shipments over the period-of investigation,:with.high

4

123/ Report at A-16.

124/ See id. at A-22.
125/ Id. | L
lZﬁ/ Sﬁﬁ_liL at A-15-A-16.
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density disks'accounting for only * * * percent of domestic
shipments and ten percent‘qf impor;s_in 1987. High density
had * * > .127/ Whilé aggregated data hence necessarily .
have a great congruence with the data specific to double
density disks, the data aré,npt'sufficient for separate
analysis of the high density market at this time.

For the purposes of this preliminary investigation, I
have analyzed the high density microdisk industry in terms of
material injury, not material retardation. I have chosen to
do so because the evidence.indicates that an industry
currently exists and is producing high density microdiéks and
because the data respecting high density microdisks are-
conflated in data respecting performance of, and injury to,
the double density microdisks industry. 1In any final
investigation, however, the question of material retardation

may be open to argument.
IV, Conclusions

For the reasons given above, and in light of the standard
applicable to preliminary investigations, I determine that
there is a reasonable indication that the domestic, double

density 3.5 inch microdisk industry and the domestic, high

127/ I4. at A-19, A-34, B-15.
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density 3.5 inch microdisk industry are suffering material
injury by reason of LTFV imports from Japan. These
determinations are influenced significantly by'the'evidentiary
standard applicable in preliminary investigations. 1In any
final investigation, an affirmative determination would be
much more difficult to reach on evidence such as that -

currently available.



INFORMATION OBTAINED IN THE INVESTIGATION
’Introduction

On February 26, 1988, petitions were filed with the U.S. International
Trade Commission and the U.S. Department  of Commerce by counsel on behalf of
Verbatim Corp., Charlotte, NC. The petitions allege that an industry in the
United States is materially injured and threatened with material injury by
reason of imports from Japan of 3.5" microdisks and media therefor that are
alleged to be sold in the United States at less than fair value (LTFV). 1/
Accordingly, effective Februdry 26, 1988, the Commission instituted preliminary
investigation No. 731-TA-389, under section 733(a) of the Tariff Act of 1930 (19
U.S.C.§ 1673b(a)) to determine whether or not there is a reasonable indication
that an industry in the United States is materially injured, or is threatened
with material injury, or the establishment of an industry is materially
retarded, by reason of such imports. '

Notice of the institution of this investigation and of a conference to be
held in connection therewith was given by posting copies of the notice in the
Office of the Secretary, U.S. International Trade Commission, Washington, DC,
and by publishing the notice in the Federal Register of March 9, 1988 (53 F.R.
7581). 2/ The conference was held in Washington, DC, on March 21, 1988. 3/

Effective March 23, 1988, the U.S. Department of Commerce initiated an
antidumping-investigation to determine whether the subject merchandise is being,
or is likely to be, sold in the United States at LTFV. 3(_

The Commission's briefing and vote on this investigation was held on April
5, 1988. The statute directs the Commission to make its determination within 45
days after receipt of a petition, or in this case, by April 11, 1988.

" Background

3.5" microdisks are part of the general class of floppy disks used to
record and store computer data; 3.5" media refers to the magnetically coated
material contained within a finished microdisk, as described in detail below. 5/

The petitioner in this investigation, Verbatim Corp., produced 3.5" media and

1/ 3.5" microdisks 'and media therefor are provided for in item 724.45 of the
Tariff Schedule of the United States (TSUS).

2/ A copy of the Federal Register notice is presented in app. A.

3/ A list of witnesses who appeared at the conference is presented in app. B.
4/ In its notice of initiation, Commerce tentatively included within the scope
of its investigation 3.5" media produced in Japan and assembled into finished
3.5" microdisks in another country prior to importation into the United States
from the other country (indirect imports). A copy of Commerce's notice of
initiation is presented in app. C. '

5/ Throughout this report, the term "microdisk" refers exclusively to 3.5"
microdisks. The terms "disk" and "diskette" refer generally to a finished

floppy disk, unless used with a qualifier to specify a particular size or
format. C
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converted the media into finished microdisks in the United States between 1984
and mid-1986, at which time Verbatim moved all of its .finishing operations
offshore. At present, Verbatim produces. only 3.5 media in the United States.
Although Verbatim does not currently produce 3.5  finished microdisks-in this
country, it nonetheless maintains that producers of 3.5. microdisks and
producers of 3.5 media constitute one industry. Verbatim further argues that
as a coater of 3.5 media, it is involved in producing that part of a finished
microdisk requiring the greatest technological input and embodying the essential
characteristic of the final product, and that pricing and 1mport trends of
finished microdisks directly affect 3.5 media producers

The Product. -

Description and uses

The floppy disk is a type of flexible magnetic recording medium used to
record and store digitally encoded computer information for access by a floppy
disk drive. The disk serves as.a system memory device for computers and data
processing equipment. A disk consists of a piece of circular magnetic media or

cookie, encased in a protective covering. The media is composed of (1) oxide
particles that hold the magnetic recording, (2) the base.or substrate upon which
the oxide is coated (usually polyester film or clear mylar), and (3) the binder
which holds the oxide particles to the base. When the floppy disk is placed in
a disk drive, individual bits of digital information that have been written
or recorded on the magnetically charged coating of the disk s surface may then
be read by the computer. :

The data storage capacity of a magnetic disk is determined largely by two
physical properties of the recording surface of its media--coating thickness and
coercivity. 1/ Coercivity, expressed in oersteds, is a measure of magnetic
energy. In general, the higher the coercivity, the more data can be recorded
per unit of disk surface area. Coercivity is determined by a number of factors,
primarily the type of magnetic material used (in the case of microdisks it is
iron), the shape and size of the magnetic particles, and the packing density of
the material. Coating thickness influences the resolution of the media. In
general, as the packing density of the material used to coat the disk increases,
the layer of coating must be thinner. For example, to achieve satisfactory
resolution in high-density media, coating thickness had to be cut in half.

Three sizes of flexible disks are currently available for use in
conjunction with computers: 8 and 5.25 diskettes, and 3.5 microdisks. 2/ 1In
addition, the 5.25 and 3.5 diskettes are each offered in single-sided,

1/ Disk drive manufacturers specify the parameters of coerc1v1ty and coatlng
thickness required for each type of drive. In addition, storage capacity is.
determined by the number of tracks per inch.(TPI) that the disk drive head is
able to record on the surface of the disk. .o

2/ The term microdisk refers generally to.the class of floppy disks smaller
than 5.25 . Several formats were developed in the 3 range by different
companies. However, in 1984, the 3.5 format developed by Sony was adopted by
the American National Standards Institute (ANSI) and the European Computer
Manufacturers Association (ECMA) as the industry standard and is the only format
subject to this investigation. A 2 format for use in cameras, and a 2.8 quick
disk for low-end home computers, typewriters, and game systems are also on the
market.
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double-density (SS DD), double-sided, double-density (DS DD), and high-density
(HD) formats. 1/ The coercivity, track density, and storage capacity of the
various 5.25" and 3.5" formats are as follows:

Media Tracks Unformatted
coercivity per ~ capacity
Media format (cersteds) inch (XB)
5.25" 1/ . )
SS DDivverernnrnnens 300 96 340
DS DD.vvvnnnnnn el 300 96 680
HD' v onnannannns 600 96 1,600
3.5"
SS DDivernnnennnnnnn 600-650 135 500
DS DD.veveveecnnnnns 600-650 135 1,000
HD.ov vt tieveninennns 700-750 135 2,000

1/ The 5.25" floppy disks areAalso available in single-sided, single-density and
double-sided, single-density formats, each containing 48 TPI and storage
capacity of 170K and 340K, respectively.

3.5" microdisks.--In addition to the higher coercivity, track density, and
storage capacity of 3.5" media, as outlined above, the physical design of the
3.5" finished microdisk is different from its 8" and 5.25" predecessors in
several ways. First, and most obviously, a 3.5" diskette is smaller, containing
only two-thirds the surface area of a 5.25" floppy disk. Second, whereas 8" and
5.25" media cookies are encased in a flexible vinyl jacket that is spot sealed,
3.5" media is contained in a rigid plastic case, called a clam shell. The shell
is fitted with a shutter, which opens and shuts automatically over the read-
write slot when the disk is inserted into a drive, and a stainless steel hub,
which connects magnetically to the drive shaft when the disk is inserted.
Another feature unique to the 3.5" microdisk is a write lock. Industry sources
state that the design of the microdisk is more harmoniously accepted into the
disk drive than other formats, facilitates centering of the hub, and enables use
of more tracks per inch.

Both high-density and double-density 3.5" microdisks share this design.
However, they are distinct in the composition of the media coating, the way in
which the coating is applied, and the disk drives with which they may be
used. 2/ In order to achieve the higher capacity of the HD disk, the coating

1/ In essence, SS DD and DS DD disks differ only in that SS DD diskettes have
been tested and certified on only one side, whereas DS DD have been tested and
certified on both. '

2/ Respondents further argue that to insure optimal functioning of a high-
density disk, a manufacturer should use a smaller hub, an identification hole
allowing the drive to determine if the inserted ‘disk is high density or double
density, and finer liner material, Additionally, burnishing is performed at a
‘higher speed using less pressure, and assembly must be done in a 'clean room"
environment because HD media is particularly sensitive to contamination from
foreign particles. Sony brief, pp. 14-16.
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particles must be smaller and must be able to store a greater magnetic

charge. 1/ In addition, the coating thickness of 3.5" HD media is less than
one-half that of 3.5" DD media. According to respondents, the higher coercivity
and thinner coating require that other changes be made to the overall
composition of the coating material. 2/

High-density 3.5" microdisks were designed to be formatted to a capacity of
1.44MB and to be used in conjunction with a HD disk drive. In fact, throughout
this investigation various parties have argued that a HD disk cannot be used
with a DD disk drive without risking read and/or write errors. It appears
always to be true that a HD diskette formatted on a HD disk drive cannot be read
or written to by a non-HD drive. It is possible to format a HD diskette on a
non-HD disk drive for use with standard drives, although this does not make much
practical sense, given the much greater cost of an HD diskette and that a
diskette formatted in this way would have only -one-half the intended capacity.

A computer analyst recently conducted an extensive study on the results of
formatting a diskette to a capacity for which that diskette was not designed and
concluded that although such diskettes may work for a while, there is the risk
that at some point in time data will not be read properly. As such, diskettes
formatted in this way should be considered unreliable. 3/

Manufacturing process 4/

Although the sequence at certain stages of the manufacturing. process for
3.5" microdisks may vary according to individual producers, the basic phases are
as follows: formulation and dispersion (including filtering), coating and
curing, drying and calendering, "slit and punch", and finishing (converting) and
certification. '

Formulation and dispersion.--The first part of this process involves the
melding of the raw materials (including a binder system, iron oxide particles,
general constituents for wear enhancement, and pigments for conductivity).
Media components are carefully selected and formulated according to a precise
ratio to ensure the disk's physical and electrical properties. Factors such as
the magnetic and physical properties of the particle as well as the parameters
of its coercivity and size are considered in this formulation. Further, the
types of oxide particles, binder elements, coating lubricants, and carbon that
go into the production of magnetic media are specifically chosen according to
the intended size and capacity of the finished disk.

This step is followed by a dispersion or magnetic distribution of the
particles during which lubricants, binders, and a solvent for viscosity are
added. * * *, % % & %k % %,

1/ For example, a DD Verbatim diskette contains 310 magnetic particles per inch,
with a coercivity of 620 oersteds; its HD diskette contains 670 magnetic
particles per inch, with a coercivity of 720 ocersteds. Roberta Hardaker,
"Erroneously Formatted Diskettes," Capital PC User Monitor, November 1987.

2/ Sony brief, p. 14.

3/ Roberta Hardaker, op. cit. ) ]

4/ This section was developed from material contained in the Petition.




Coating and curing.--

Drying and calendering.-- -

Siit _and punch.--

Finishing process.--The 3.5" microdisk finishing process consists of two
steps, burnishing and assembly. The cookie first undergoes burnishing or- the
polishing of its surface with fine lapping tape to achieve optimum smoothness.
Burnishing is critical to produce high-quality media and is generally considered
the most difficult step in the finishing process. Assembly of the 3.5"
microdisk consists of applying a steel hub to the disk; attaching a soft
synthetic liner to both halves of the hard plastic shell (which serves to wipe
the surface of the'disk as it rotates); installing a wiper spring and friction
pad; and inserting the disk between the two shell halves and connecting the
halves together. A shutter and shutter spring and write lock are also attached
to the jacket of the 3. 5" dlskette

- Assembly of the 5.25" and 8" diskettes involves burnishing, attaching the
liner material, and inserting the cookle into a soft coverlng, typically made of
a vinyl chloride polymer

Certification.--Certification is the testing of a magnetic disk to
determine whether the media meets specific industry standards. A signal is
written on the diskette and read back off. The percentage of the signal that is
retained is used in the industry as a measure of the quality of the product.
Greater signal retention commands a higher price in the market, although markets
do exist for microdisks that test at lesser levels. A minimum threshold or
"clipping level"™ of 45 percent has been set by ANSI, although individual
producers and purchasers typically require that microdisks pass certification at
a higher clipping level. Cyclic-wear tests are ‘also carried out by exposing the
media to extreme temperatures, and each track is tested for average speed.

These procedures are usually'conducteH at various stages during the finishing
process; the exact point(s) is/are determined by individual manufacturers.
Stringent retesting of finished diskettes by original equipment manufacturers
(OEM's) is also performed in order to approve, or "qualify," manufacturers
products for purchase '
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U.S, tariff treatment

Imports of the subject products are classified in residual or "basket"
category, TSUSA item 724.4570, which also includes numerous other unrecorded
magnetic recording media products, except those for audio or video recording.
The applicable column 1 (most-favored-nation) duty rate since January 1, 1987,
has been 4.2 percent ad valorem. Under the proposed Harmonized Tariff Schedule
(HTS), these goods fall under subheading 8523.20.00, which covers unrecorded
magnetic discs, including coated media in cookie form. The proposed duty rate
under the HTS is the same as that in the Tariff Schedules of the United States
Annotated (TSUSA).

Nature and Extent of Alleged Sales at LTFV

To estimate dumping margins, the petitioner compared prices for SS DD and
DS DD 3.5" microdisks observed in the United States with prices for the same
products observed in Japan, based on pricing practices of the three largest
Japanese producers, Sony, Hitachi Maxell, and Fuji. Based on the petitioner's
estimates, the alleged dumping margins range from *** percent to *** percent.

The U.S. ihdustry

For the purposes of thls report the U.S. 3. 5" mlcrodlsk industry includes
companies that produce 3.5" media (coatqrs) companies that purchase media from
coaters and assemble it into finished microdisks (converters), 1/ and vertically
integrated companies that both coat and convert. U.S. coaters produce 3,5"
media in the United States that is finished domestlcally or in a foreign
country; U.S. converters perform assembly operations in the United States using
media coated in the United States or offshore. Eight known firms coated and/or
finished 3.5" media in the United States during January 1985-December 1987. 2/
As presented in table 1, *** firms produced 3.5" media in the United States,

***% of which have fully integrated finishing operations in this country. #***
firms converted 3.5" microdisks in the United States, *** of which imported from
Japan some amount of the media used in the production of such diskettes. Of

1/ Converters vary in the nature of their assembly operations: some manufacture
the injection-molded plastic shells (also called clam shells), assemble the
component parts, burnish and insert the media, and finally, certify and package
the microdisks; others purchase all components, including the clam shell, and
assemble, certify, and package the finished microdisk; still others purchase
"sub-assemblies" (clam shells with all component parts already attached) and
merely burnish and insert the media and certify and. package the finished
microdisk. )

2/ A pattern of new entry is apparent in the U.S. 3.5" microdisk industry. In
addition to the eight firms that reported production of 3.5" microdisks and/or
media therefor during 1985-87, the Commission received questionnaire responses
from *** firms that began productlon of the 3.5" microdisks or media in 1988, or
are in the process of developing the capability to produce such products. These
firms are * * *, * * * decided to get out of the floppy-disk manufacturing
business entirely.
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Teble 1 .
3.5" microdisks and media therefor: U.S. producers’ cperations and their shares of. apparent U.S. consumptien, 1987

-

Lo o 1987 share of
Firm name Ouns and cperates U, s std)llsmmt(sﬁformm— : _ i u.s. narke_t for—
and plant Media selt = sell Microdisk lbeling &  3.5" "~ finished
location coating fabrication assenbly finishing certlflmtlm packaging media 1/ microdisks 1/

—In percent—

BASF Corp.
Carputer Resources )

M

shipments: ... R A L L ThT a7

1/ shares are based on U.S. sh1m1ents {domestic shmrmts ard corpeny transfers) of domestically produced finished micredisks as a pemmt of U.S.
goparent consutption in 1987.

g/ LE R

3/ * * % 1f market share is attributed to’ firms’ based an shmrmts for o:mmptu:n, even if sx.d'\ shipments are finished umr ocns1grrmt by
arother fim, the fol laving shares would resutt: 3M (**") Sl'me (%), Verbatim (***), and Wabash (***),

4/ * * *, Verbatim also finishes microdisks at its plant in Limerick, Ireland, * * * of vhich it inports into the Uhited States.

S/ Figures only reflect Verbatim’s dmesnc shlrments In addition to the *** million units reflected in Verbatim’s share of the U.S. market, the
copany exported * * %, : s

Y

Saurce: Carpiled from data sumitted in response to questionnaires of the U.S. Internaticral Trade Camission.

Note.—Because of rounding, figures may mt‘:a:H to the totals shown. - Co o . ’ . -
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these firms, *** have operations ¢apable of molding shells, assembling component
parts, and testing and packaging- finished microdisks, and *** firms purchase
subassemblies. Currently, * * * in the United States is purchasing the
injection-molded clam"shell" unassembled and conductlng U S. assembly and testing
4operat10ns, although *.# #.

o “" . ”

Minnesota Mining and Manufacturlng Co. gBM) St.Paul, MN, * * * which is
located in Weatherford, OK. In addition, 3M * * * ., Approximately *** percent
of all 3.5" microdisks shipped in the United States by 3M in 1987 were * * *,

In 1986, * * * percent of 3M's total U.S. shipments for that year. 3M also
* % %X

Verbatim Corp., Charlotte, NC, was purchased by Eastman Kodak Co. in June
1985 and now operates as an independent but wholly owned subsidiary of Kodak.
From 1984, when it began shipping 3.5" microdisks, until mid-1986, Verbatim both
coated and finished 3.5" media at its facilities in Sunnyvale, CA. In August
1986, Verbatim moved its finishing operations to Guadalajara, Mexico, where it
now converts microdisks destined for the U.S. market at Industria Fotografica
InterAmericana S.A. de C.V. (IFISA), a Kodak film manufacturing plant. 1In
addition to these facilities, Verbatim finishes 3.5" microdisks and * * * at its
plant in Limerick, Ireland. Verbatim also owns 50-percent of Kasei-Verbatim, a
joint venture that coats and finishes both 3.5" and 5.25" floppy disks in Japan.
Currently, Verbatim * * *, In the interest of maintaining a U.S. source of

finished microdisks, Verbatim * * *,
% X %

Shape Inc., Biddeford, ME, is * * * of 3,5" microdisks in the United
tes. Shape West a wholly owned subsidiary located in Tucson, AZ,

ta
* %, primarily % * *| % % % and * * *_ Unlike other converters, Shape does
. ; . e : - .

S
ok
*

3%

Xidex Magnetics Corp., Palo Alto,.CA, is the largest .U.S. producer of 5.25"

floppy disks and is the * f'? deex s operatlons are * * *, At present, Xidex
*%.{ ***

BASF Corg.,’Bédforé,‘MK; is a ﬁhéily owned suggidiary of BASFIN Corp. of
Parsippany, NJ, which is itself wholly owned by BASF Aktiengesellschaft, West
Germany. BASF * * * 3,5" microdisks in the United States * * *, BASF * * %,

Wabash Datatech, Inc., Huntley, IL, was acquired by Shape in June 1986.
Shape currently owns 80 percent of Wabash the balance is held by Wabash's local
management. Wabash * * *_ which it * * *, % % % % % %

Computer Resources, Inc. (CRI), Cleveland, OH, * * * 3 5" microdisks along
with 8" and 5.25" diskettes and computer tape at its facility in Cleveland.

Sentinel Technologies, Hyannis, MA, also * * * of 3.5" microdisks using * *
* * % %

In addition to the petitioners, * * * * % ¥ and * * * gupport the
petition in this investigation. * * * and * * * take no stance on the petition.
No U.S. firm which produced 3.5" microdisks and/or media therefor during the
period of investigation opposes the petition.

1/ * * %,



"t UiS. ‘Importers:

The Commission sent importer!'s..questionnaires to 19 firms believed to .::
import 3.5" microdisks-and/or media from Japan and received responses from all
19 firms...1/ According to.the data.submitted,’'all of these firms imported the
subject products from Japan between January 1985 and December 1987. Of those :
firms.reporting imports from .Japan of.3.5" microdisks-and/or media therefor, ***
firms are related to Japanese producers of microdisks. These *** firms
accounted for *** percent of 1987 reported imports of 3.5" finished microdisks
from Japan. *** firms import media from Japan to convert into 3.5" finished
microdisks in the United States. *** firms import 3.5" microdisks from third
countries containing media produced in Japan or the United States. U.S. . -

. importers and their respective shares of apparent U.S. consumption are shown in
table 2. R ‘

The Domestic Market

Apparent S. consumption e

Data on apparent consumption of 3.5" microdisks and media therefor were ’
compiled from information submitted in response to questionnaires of the U.S.~
International Trade Commission. The consumption data are presented separately-
for 3.5" finished microdisks and media therefor and are composed of fepdrtedﬂi*
shipments of U.S.-produced 3.5" finished microdisks and media therefor and--
reported imports from Japan and all other countries in the U.S.. market by each
of the major known importers. ) : o

Apparent U.S. consumption of 3.5" finished microdisks, by quantlty, TIE
increased by 520 percent from 1985 to 1987 and apparent U.S.. consumption:of- 3 5"
media grew by more than 200 percent during the same 3-year period (table-3).
Consumption data for finished microdisks and 3.5" media are -presented separatély
for the purposes of this report; however, all media produced in the United- - - -
States is shipped to domestic subcontractors or independent :converters; .-
transferred internally, or exported to foreign affiliates for use in finished’
microdisks, and is thus also reflected in the apparent U.S. -consumption data-for
finished microdisks. L IR

l/***

LS —
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Table 2
3.5" microdisks and media therefor: U.S. importers and their shares of apparent U.S.

consunption, 1987

o . o 1987 share of -
Importer of— . - . U.S. market for—

ard location : Media ~microdisks . - - Media microdisks
. < —In percent—

ooooooooooooooooooooooo

*

ooooooooooooooooooooo
ooooooooooooooooooooo

Mountain View, CA......... - -k * o * K *
Maxell Corp. of America ' '

Memorex

Nashua Corp. . -

Verbatim Corp.
Charlotte, NCivivreeienene

* % %

Total impPOrtS........... ' 25.6 78.3

1/ CI Tech is the U.S. importer of microdisks exported from Japan by C. Itch & Co., Ltd.
2/ Includes Fuji Photo Film Hawaii.

Note.—Because of rounding, figures may not add to the totals shown.

Source: Campiled fram data submitted in response to questiomnaires of the U.S. Internaticnal
Trade Commission.
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Table 3
3.5" finished microdisks and media therefor:. U.S. imports, U.S. —produced
domestic shipments, and apparent U.S. consumption, 1985- 87

(In thousands of units)

Item . ~ 1985 - 1986 1987

Finished microdisks: ' : .
U.S. impoTtsS..veeerenecsnecsscnns 17,201 51,665 © 111,069
U.S.-produced domestic . - ,
shipments 1/....ciiviiinninnenn 5,674 10,505 30,854
Apparent U.S. consumption......... 22,875 . . 62,170 141,923
Media:
U.S. importsS..ceeeeerrrnoconcennss 8,164 | EE%S 14,181
U.S.-produced domestic ’
shipments 1/.....vvvviiunennenns 10,134 k% 41,201
Apparent U.S. consumption......... 18,298 ' kekk 55,382

1/ Includes company transfers.

Source: Compiled from- data submitted in response to questionnaires of the U. S
International Trade Commission.

Channels of distribution

3.5" media.--In virtually all instances, open-market sales to ﬁnrélated
parties of media for 3.5" microdisks are factory-direct sales to converters. that
assemble it into finished microdisks. Generally, converters enter into informal
but ongoing relationships with suppliers of media that they have certified and
can rely on for good quality and for compatibility with the converter's
particular finishing process. 1/ The open market for media represents
approximately *** percent of apparent U.S. consumption of media in 1987.
Additionally, direct imports of media from unrelated companies account for
roughly *** percent of 1987 apparent U.S. consumption of media.

3.5" finished microdisks.--Producers of finished microdisks supply the
market through three channels of distribution: (1) sales to distributors, (2)
sales to mass merchandisers, and (3) sales to original equipment manufacturers
(OEM's). The shares of U.S.-produced shipments and U.S. shipments of imports, by
channel of distribution, are presented in table 4, ' ’

Most sales to distributors are of branded product, sold in boxes of 10, and
labeled with the manufacturer's brand name. 2/ Distributors offer diskette
manufacturers access to the office and computer supply markets through both
catalogue and retail sales. In addition, distributors sell product to the

1/ Burnishing equipment is sensitive to subtle differences among media produced
by individual coaters. Therefore, converters generally like to restrict thelr
supply to one or a few sources of cookies to' insure good yields."

2/ Manufacturers that sell to the branded market typically offer more than one
grade of product that they sell under different brand names, such as Verbatim's
top-of-the-line "Datalife" and its second grade, "Bonus" products.
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Table 4 .
3.5" microdisks: U.S.-produced domestic shipments and U.S. shipments of imports
as a share of total U.S. shipments, by channels of distribution, 1985-87

(In percent)
Estimated share of total U.S. shipments made to--—

Mass
Distri- merchan-
Item butors disers OEM's _____ Other
U.S.-produced domestic
shipments: 1/
1985, iiiiiiininnnnens 62.7 0 36.4 1.0
1986, .0 cviveninnnnsnns 53.4 3.4 40.4 2.9
1987 . i iiiiiinnnnnnnnns 63.4 1.5 27.7 7.4
U.S. shipments of
imports:
1985..... e sereeienes 41.7 9.8 43.3 5.2
1986, ccviiiiiennnnenn 43,1 12,2 40.9 3.8
1987, ittt 36.5 14.9 - 45,9 2.7
Total, U.S. shipments: :
1985, i iiiiiiiiennnnnns 44,9 8.3 42,2 4.6
1986, . cvverivvenccanes ' 44,7 10.8 40.8 3.7
1987 . it et eivnnecnnnans 42.5 11.9 41.8 3.7

1/ Shipments of finished microdisks produced under consignment for another firm
were not reported by channel of distribution. The quantity of toll, or
consignment shipments, reported during the period of investigation were *** units
in 1985, *** units in 1986, and *** units in 1986. Of these, *** were ultimately
shipped to distributors and OEM's. * * *, '

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission. o '

government, educational institutions, and other organizations that purchase the
branded product in large quantities. Prices for branded product are generally
higher than unbranded. 1In 1987, sales to distributors accounted for just over 40
percent of total U.S. shipments.

Sales to mass merchandisers include general retail outlets, including Sears,
K-Mart, and Price Clubs, where second brands such as Verbatim's "Bonus" or
Xidex's "Precision" offer lower pricing than the top-of the-line products. Sales
in this channel are relatively small, representing approximately 12 percent of
total U.S. shipments in 1987.

For the purposes of this report, OEM's include hardware manufacturers, which
use microdisks to record computer programs that they include with sales of
hardware or that they use internally in product and software development; 1/ and

1/ % % %,
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software publishers/duplicators. According to industry sources, software
publishers and duplicators represent the fastest growing segment of the market.
As a result of the widespread acceptance of the 3.5" format, much of the-
software that has been developed and published over the past 10 years in ‘the
5.25" format is now being reproduced on 3.5" diskettes. This one-time
duplication of pre-existing software has led to unprecedented growth in this
market during the past year. Although growth will slow as duplicators complete
the conversion process,; it is likely to remain healthy because newly published
software will be offered in the 3.5" format from the outset.

U.S. producers generally sell through a sales division of their own
organization, which offers a whole line of magnetic_media products, including 8"
and 5.25" diskettes and computer tape. U.S. manufacturers of these products
that have opted not to go into 3.5" microdisk production depend on purchases of
imported or domestic 3.5" microdisks to maintain customers who prefer to do
business with one vendor for all their diskette needs. 1/

Sales of 3.5" microdisks to OEM's usually involve a qualification process
whereby a given proéducer's microdisks are approved for use with that OEM's
product or for sale under the OEM's label as an accessory item. Each OEM's
qualification process differs in the rigor of its standards, its methodology,
and therefore the time and cost involved in becoming qualified. 2/ From a
technical standpoint, qualification generally involves many of the same tests
that manufacturers use internally when they certify their product before
shipping, as described in the section of this report entitled "Manufacturing
process.” Most qualification programs, however, put a great deal of emphasis on
consistency of performance and therefore require numerous and repeated tests of
a finishers product over a period of time. 1In addition, many OEM's qualify by
plant location as well as producer. For example, * * ¥,

Market factors

Demand for floppy disks is derived from the demand for disk drives and the
computers in which they are installed. The actual level of demand for
microdisks will depend upon the recording and storage capacity requirements of

1/ Several such firms reported that they are unable to get good quality
microdisks in the United States with any kind of consistency and have thus begun
purchasing imports from Japan.

2/ Commission staff has heard numerous accounts and received extensive
documentation from major OEM's, and converters that produce finished microdisks
for OEM's, stating that Verbatim has been unable to become qualified as a
supplier for their firm. According to officials at Apple Computer, one of whom
appeared as a witness at the preliminary conference on Mar. 21, 1988, and filed
a brief in connection with this investigation, Verbatim has failed to become a
qualified supplier to that OEM. 1In early 1986, after repeated efforts by both
parties, Apple decided to qualify Verbatim. That same week, Verbatim moved its
finishing operations to Mexico and Apple had to begin the qualification process
from scratch using product finished in Mexico. As yet, Apple has not qualified
Verbatim's 3.5" microdisks. Transcript, pp. 193-205. Various U.S. converters,
including * * *, % * % % % % and * * * will not purchase Verbatim 3.5" media
because of poor quality and unreliability. Staff interviews with officials from
these firms, * * *,
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consumers such as software duplicators, hardware manufacturers, and owners of
computers with 3.5" disk drives. Consequently, the market for 3.5" microdisks
continues to grow as more computer manufacturers introduce PC's with 3.5" disk
drives. In 1984, Hewlett Packard introduced the first computer containing a
3.5" format. More recently, demand for 3.5" microdisks has been spurred by the
introduction of IBM's PS/2 computer in April 1987, which was seen by many as the
signal that the 3.5" format is here to stay. Producers of 3.5" microdisks and
microdisk components apparently did not anticipate such rapid acceptance of the
new format, which has led to a supply shortage that is-expected to last at least
through the remainder of 1988.

Generally, price and quality are the dominant factors affecting the demand
for a particular type or brand of 3.5" microdisk; however, given the tight
supply situation that currently exists, availability is also key. A comparison
of the prices of U.S.-produced and imported 3.5" microdisks and media can be
found in the section entitled "Prices." With respect to finished microdisks,
whether price or quality factors weigh more heavily in purchasing decisions
generally depends upon the channel through which the. product is sold. Price
generally predominates for distributors and mass merchandisers that purchase
branded product for ultimate sale at the retail level. Quality tends to be most
important for OEM's, which use 3.5" microdisks for recording operating system
programs for their computers or which sell microdisks under their own label as
an accessory through company catalogues and computer supply stores. 1/

With respect to media, microdisk converters make purchasing decisions based
on a variety of factors, depending on the market they supply and.on the demands
of individual producer's finishing processes and equipment. The cost of the
media or "cookie" accounts for between 10 and 20 percent of the cost of a
finished microdisk; therefore, converters purchasing decisions are very price
sensitive. 2/ However, the actual unit cost of a cookie depends on yield.
Generally, coaters do not guarantee a yield level when they sell media and will
accept returns only when there is a major problem with an entire batch or
shipment. Consequently, the price of media must be considered in relation to
the yield a converter is able to obtain, which is largely related to the quality
of the media itself and its appropriateness for a given finisher's burnishing,
assembly, and testing equipment. The technical advances enabling 100 percent
more storage capacity on 1/3 less surface area have presented new challenges to
media producers. In addition, the greater complexity of the configuration of a
3.5" microdisk places new demands on finishers of the product.

1/ Testimony of James Berger, Apple Computer, transcript, pp. 193-205.

2/ Petitioner claims that media production accounts for approximately ***
percent of total microdisk production costs. Petition, p. 18 and petitioner's
brief, p. 8. Petitioner includes in media cost, 3.5" media-related R&D, 3.5"
media coating operations, and 3.5" microdisk assembly losses that can be
attributed to problems with the media. According to production-cost data
submitted to the Commission, Verbatim's total media costs were $*** per unit, or
**%* percent of the total cost of a microdisk finished in Mexico and *** percent
of a microdisk finished in Ireland. This figure includes an allowance for
"certification" (yield) loss of $*** but apparently does not include an
allocation for R&D. Respondents argue that media production accounts for a much
'smaller percent of the total cost of a .finished microdisk. According to cost
data submitted to the Commission by counsel for Japanese producers, media costs
ranged from *** to *** percent of total cost.
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Yields and cost

Throughout this investigation, respondents have argued that Verbatim's.
quality problems have had a direct negative impact on its production costs,
sales, and profitability. Production yields, the ratio of usable output to
maximum possible output, 1/ are a critical cost factor in the manufacture of
both 3.5" media and finished m1crodlsks Low-quality output that either cannot
be sold, or that must be sold in very low-priced markets, raises the unit cost
of a finished microdisk. 2/ Consequently, the profitability of a producer of
microdisks and/or media is in large measure determined by (1) its production
costs, (2) its yields, and-(3) the "quality" of the yields, i.e., the number of
units sold that command a high-end price relative to those that can only be sold
for a lower price.

Pursuant to these issues, the Commission requested Verbatlm and counsel for
the Japanese producers to supply data on their firms' costs of production and
yields. Based on the data submitted, direct.cost comparisons among firms were
not possible because producers allocated costs differently, because some o
provided costs only on .a percentage basis, and because some did not specify
whether the data reflected yielded or unyielded costs. Nonetheless, one may
generalize from the data that in 1987 the cost of a 3.5" cookie as a share of
the total cost of a Japanese-produced 3.5" microdisk ranged from. *** to #¥%*%*
percent. In all instances, the shell accounted for **%* of the total cost
of a finished microdisk, ranging from *** percent to nearly *** percent. The
shutter generally represented * * *, ranging from *** percent to k¥ percent.

* % *  the only Japanese producer that broke out yield loss on a:cost basis,
reported that the media accounted for *** percent of the total cost of a 3.5"
finished microdisk produced in its facility on a yielded basis, and *** percent
on an unyielded basis. *** also reported that yield loss at the finishing stage
accounted for *** percent of the total cost of a 3.5" finished diskette.

In its cost data, Verbatim reported *** of the total cost of a cookie, or
**% percent, as "* * *," As a result, Verbatim's yielded media cost as a share
of the total cost of a 3.5" microdisk finished in Mexico was *** percent,
whereas its unyielded media cost was *** percent. In addition, Verbatim
reported *** of the *** estimated cost of finishing a microdisk in Mexico, or
*%% percent, as "* * * " Verbatim's yielded and unyielded media costs of a
microdisk finished in Ireland were *** percent and *** percent, respectively,

1/ In the production of media and finished microdisks, yield most commonly
refers to the number of 3.5" microdisks that certify out of the total number
finished. However, yield may also be measured after production of the media and
after the media has been burnished, which is reportedly the most difficult step
in finishing a microdisk. Some producers only do statistical quality control
during media production and therefor do not measure the y1e1d until the
burnishing stage.

2/ Most microdisk producers sell output accordlng to a "cascade system," based
on the premise that while a certain number of disks can fail completely during
certification, or "fall out," thosé that pass do so with a particular level of
success. Diskettes are generally sold to markets according to the level at-
which they certify. At Verbatim, for example, * * *,
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In addition to cost data, Verbatim and the Japanese producers provided a
breakout of their yields at various stages in the production process. According
to those data, Verbatim reported a yield of *** percent at the burnishing stage,
whereas Fuji and TDK reported yields of *** percent and *** percent,
respectively. Hitachi and Kao * * *, *** of the *** Japanese producers
providing yield data on certification reported yields of *** to *** percent,
based on the number of 3.5" microdisks that pass final certification as a
percent of total cookies burnished and passed on for assembly. *** and *%*
reported yields of approximately *** to *** percent at certification.

Consideration of Material Injury
to an Industry in the United States

In order to evaluate the condition of the U.S. industry producing 3.5"
microdisks and media therefor, the Commission surveyed all known U.S.
manufacturers of the products. Data provided in this section of the report were
compiled from questionnaire responses submitted by the eight firms known to be
producing 3.5" finished microdisks and/or media in the United States, as
discussed above in the section entitled "The U.S. Industry "

U.S. production, capacity. and capacity utilization

U.S. production of 3.5" finished microdisks increased by 385 percent from
1985 to 1987 (table 5). Capacity to produce such finished microdisks more than
doubled between 1985 and 1987. As a result of the more rapid increase in
productlon, capacity utilization jumped from 35. 9 percent in 1985 to 78.6
percent in 1987.

Table 5

3.5" microdisks and media therefor: U.S. production, capacity, and capacity
utilization, 1985-87 o -

Item _ 1985 1986 1987

Finished microdisks: ' '
Production (1,000 units)......... - 7,587 16,753 36,815
Capacity (1,000 units)........... 21,161 31,405 46,816
Capacity utilization (percent)... 35.9 53.3 78.6
Media:
Production (1,000 units).......... 10,919 ' 25,604 70,451
Capacity (1,000 units)............ 26,564 101,848 172,228
Capacity utilization (percent).... 41.1 25.1 40.9

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission.
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Similarly, production of 3.5" media demonstrated rapid growth, increasing
almost sixfold during the period of investigation. Capacity to produce media
increased at about the same pace, thus capacity utilization was about 40 percent
in both 1985 and 1987. However, between 1985 and 1986 capacity utilization
dropped sharply, to.25.1 percent, -because of the-entry of Wabash into the 3.5"
media business and the addition of large amounts of new capacity by existing
producers. - .-

The vast majority of finished microdisks finished in the United States
contain media coated either in the United States or in Japan. 1/ The ratio of
U.S.-produced microdisks containing media coated in Japan to total U.S.-produced
microdisks dropped’ from *** percent in 1985 to **% percent in 1987 (table 6).

Table 6 .
3.5" finished microdisks: U.S. production, by sources of media, 1985-87

>
%
*
*
5%
*

U.S. producers' shipments.and invéntories

Domestic shipments of U.S.-produced 3.5" finished microdisks climbed .
steadily during the period of investigation, 1ncreas1ng by 349 percent from 1985
to 1987 (table 7). Company transfers became a factor in 1987, reflecting * * *,
In 1987 * * *, Export shipments of U.S.-produced finished microdisks, which
accounted for approximately *** percent of total shipments during 1987,
increased by.more than 500 percent from 1985 to 1987, * * * and * % * accounted
. for * * * exports during-this period. * * *, -

Shipments of U.S.-produced 3.5" media also increased substantially during
1985-87. Domestic shipments more than tripled from 1985 to 1987 and company
transfers grew more than threefold. However, export shipments recorded by far
the largest gain, increasing from *** uynits in 1985 to more than *** million
units in 1987. Most of this increase can be attributed to * * *, The growth in
company transfers of media reflects * * *,

During 1985-86, end-of-period inventories of 3.5" finished microdisks
increased from *** percent to *** percent as a ratio to total shipments of
U.S.-produced 3.5" microdisks. From 1986 to 1987, end-of-period inventories
fell to *** percent of total shipments. End-of-period inventories of 3.5" media
as a ratio to total shipments fluctuated during the period under consideration,
increasing from *** percent in 1985 to *** percent in 1986, then dropping by
approximately 8 percentage points from 1986 to 1987.

U.S. producers' domestic shipments of single-sided, double-density (SS DD),
double-sided, double-density (DS DD), and high density (HD) 3.5" finished
microdisks are presented in table 8. The decline of the SS DD format and the
growth of the DS DD format nearly mirrored one another during the period under
consideration. The share of total U.S. shipments accounted for by the SS DD
format dropped from *** percent in 1985 to *** percent in 1987, and the DS DD

l/***.
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Table 7 . , 4
3.5" finished microdisks and media therefor: U.S.-produced domestic shipments,
export shipments, and end-of-period inventories, 1985-87

(In thousands of units)

Item ‘ 1985 1986 1987

Finished microdisks:
Domestic shipments..... e kel Kk Fkod
Company transfers........... oo Fk K k% Fkok
Export shipments.............. . wEK kil k%
Total shipments............. . k% *xk kdkk
End-of-period inventories...... laks Fkk kxk
Ratio of inventories to total.
shipments.....ccviveiierennns *Ek Fk ok Fokk
Media:
Domestic shipments........coe0vs Kxk xkk Bt
Company transfers............ ee kel kK kkk
Export shipments........ Ceeeaas fataal : kel L kR
Total shipments........ e ek wkk Kok
End-of-period inventories...... wEE ek Fekek
Ratio of inventories to total 4
shipments............. N wdkk , Fodek hekok

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission.
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Table 8 : L e L
3.5" finished micro&isks:'_U.S. producers' domestic shipments, by. types, . .-,
1985-87 : - :

Item ' ' - 11985 .. 1986 1987
SS DD:
Quantity (1,000 units)........ kK kxk kkk
Value (1,000 dollars)......... , i b kkk B Fekk
Unit value....covvvvnvennnanse $1.85 $0.95 J $0.77
Share of total shipments
(percent) . ovvvvvinenniennnen . e el kel
DD/DD: : _ .
Quantity (1,000 units)........ *k% *k %k Kk k
Value (1,000 dollars)......... o S k% ' *kk
Unit value..viveveevnnnreonnn, . $1.17 $1.33 : $0.94
Share of total shipments
(percent) cvieevenereensonens *kk wEK , Lo kk%
HD: . .
Quantity (1,000 units)........ kkk : Kk Rhk
Value (1,000 dollars)......... kkk Rk *kk
Unit value....iciervivninnecanas kK *kk khk
Share of total shipments
(percent) e ievrvnnenennnss . k% FhE kkk

Source: Compiled from data submltted in response to questlonnalres of the U.S.
International Trade Commission.

format climbed from %% percent to approximately *** percent over the same 3-
year period. The unit value of a SS DD microdisk declined by approximately 58
percent from 1985 to 1987, and that of a DS DD microdisk decllned by roughly 20
percent over the same period. :

The table also illustrates the introduction of high density 3.5" diskettes
into the U.S. market in #**¥*, * * *_ At present, * * *,  According to a’'number
of purchasers of 3.5" microdisks contacted during this investigation, * * *,

* % %, % % %  Japanese producers are taking advantage of the opportunities in
the hlgh density market, where margins are higher and demand is grow1ng
strongly as a result of the introduction of IBM's PS/2 computer .in April 1987.

¥ % * of 3.5" media were of 600 to 650 oersted cookies for use in SS DD
and DS DD microdisks. There were * * * of 700 to 750 -ocersted cookies used to
make high- den31ty m1crodlsks durlng 1985 87. * * *_  Similarly, * * *,

13

U.S. producers' domestic purchases and imgorts

During the period covered by this 1nvest1gat10n U.S. manufacturers of

3.5" flnlshed microdisks reported * k% purchases of finished dlskettes from
other U S. producers, * * % ' i
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* * % jmported finished microdisks during 1985-87. In 1987, U.S.
producers accounted for roughly *** percent of all 3.5" finished microdisks
imported from Japan and just over *** percent of total imports of such
diskettes. Verbatim alone accounted for *** percent of all finished microdisks
imported by U.S. microdisk manufacturers in 1987, * * * of Verbatim's imports
were from its joint venture in Japan and of diskettes containing media produced
in its Sunnyvale, CA, facility, and finished by affiliates in Mexico and
Ireland, as indicated in the following tabulation:

Source of

finished L , : " Percent of Verbatim's
microdisks " ‘Affiliation . _ R total imports in 1987
IFISA ' "~ Wholly owned : ok
- Guadalajara, Mexico _ by Kodak
Verbatim, Ltd. . Wholly owned koK
Limerick, Ireland * by Verbatim™
Kasei-Verbatim Corp. ~ 50-percent joint *kk
Japan . o venture
K ¥k o Fk%k : : Ckkk
X%k ’

Both integrated and nonintegrated U.S. microdisk producers reported some
- ‘purchases of media from U.S. coaters, but they relied primarily on imports for
their media requirements, as indicated in the follow1ng tabulation (1n
thousands of units):

1985 _ 1986 , 1987

Purchases of U.S. media R _ o '

by U.S. finishers........... LT kRR ' L : Tk
Imports of media from Japan -

by U.S. finishers........... | k% o EERE , Fokx
Imports of media from, Tt S '

all other countries _ o o , '

by U.S. flplshers..g..,...m. T KER . o kE *hk

Employment and productivity 1/

The total number of employees in the establishments in Wthh 3.5"
microdisks and/or media are produced dropped by 8.3 percent from 1985 to 1986.
Over the same perlod the number of production and related workers in those
establishments dropped by 2.4 percent. These figures increased by 10.7

1/ % * *, % % % and * * * did not provide employment data. This section
covers employment trends only as-they relate to * * * % % % % % % % % %  and

* % *,; and ‘compensation and productivity trends as they relate to x % Ok Kk K,
* % % and * * *,
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percent and 17.6 percent, respectively, between 1986 and 1987 (table 9). The
number of production and related workers producing 3.5" finished: microdisks.,
accounting for :5 to 6 percent of all .establishment employees during the period
of investigation, decreased during 1985-86, then increased from 1986 to 1987,
representing an overall galn of 6.5 percent from 1985 to 1987. Production and
related workers involved in coating 3.5" media represented *** percent of total
establishment employees in this industry. Howevér, employment of these workers
nearly tripled from 1985 to 1987.

Although Verbatim reported substantial workforce-reductions during
1985-87, each-of the other firms reporting employment data added workers durlng
the 3-year period. Verbatim attributed the first:series of employment
reductions, amounting to *** workers in 1985, to a downturn in business and
continuing operating losses resulting from price depress1on caused by imports
from Japan. In 1986, Verbatim reported further workforce reductions of *#x
workers. These reductions occurred when Verbatlm transferred its finishing
operations to Mexico, which, Verbatim argues, was necessary to improve cost
competitiveness in the face of the aforementioned price -depression. 1/ In
addition, Verbatim claims that ***, ‘ ‘

* * % reported temporary reductions of *** production and related workers
in April 1985, *** workers in November 1985, and *** workers. in February 1986,
which it attributes to declining sales. * * * also reported *** permanent
layoffs in 1988. However, data provided by the firm in response to the
Commission's questionnaire show an increase of more than *** production and
related workers involved in finishing 3.5" microdisks from 1985 to 1987.

Total wages and total compensation paid to production and related workers
producing 3.5" finished microdisks each decreased by over 40 percent during
1985-87. Conversely, total wages and total compensation paid to production and
related workers producing 3.5" media each nearly tripled during the same
perlod Average hourly wages paid to production and.related workers producing

.5" . finished microdisks rose by 6.8 percent from 1985 to 1987 and average
nhourly wages paid to those involved in coating operatlons increased from 1985
to 1986, then decreased between 1986 and 1987, representing. an overall increase
during 1985-87 of approximately 8 percent.

The productivity of workers producing both finished microdisks and media
showed strong gains between 1985 and 1987, increasing by more than 600 percent
and by 82 percent, respectively, over the 3-year period. Workers producing

" microdisks and media therefor are not represented by any union.

1/ Respondents have provided a copy.of a press release, dated Oct. 23, 1984, 8
months prior to Kodak's acquisition of Verbatim,. announcing Kodak's plans to
introduce a complete line of computer diskettes and form a new Electronic Media
Manufacturing Division. While the release does not mention Verbatim
specifically, it does outline Kodak's intentions to utilize an existing Kodak
film manufacturing plant in Guadalajara for the finishing and formatting of
magnetic media, in order "to achieve the goals of becoming both a producer of
high-quality media as well as a low cost producer." The press release also
refers to Kodak's positive experiences with "a skilled, high-technology work
force in Mexico."
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productivity, 1985-87
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establishments producing 3.5" microdisks
and media therefor, hours worked, wages and total compensation paid, and

Item 1985 1986 1987
Average employment: 1/ :
All employees.........vvevns e 5,187 4,758 5,265
Production and related
workers producing--
All productS..eeviiienereenanns 3,658 3,572 4,200
Finished microdisks............ Ll FE% Kk
Medid...viuieeierenneennnnonnnans ko kkdk KAk
Hours worked: 2/
Finished microdisks
(1,000 hours) .veeeieeaneseennns Fkk kick Fkk
Media (1,000 hours)......cecevn.. Fxk % wkk
Wages paid: 2/
Finished microdisks
(1,000 dollars)eeeeeveeeeeoenns Fekk Kk Kk
Media (1,000 dollars)....cceeeeee Kk KK ok
Total compensation paid: 2/
Finished microdisks
(1,000 dollars).veeeeeennnnnenn Fkk Fekk *kk
Media (1,000 dollars)....eeeeven. Fokk ek k Kk k
Average hourly wages paid: 2/
Finished microdisks............ e $8.64 $9.17 $9.23
Media .vevvevvnnnennnns eeecaneen $12.95 $§15.34 $13.98
Average hourly compensation paid: 2/ : '
Finished microdisks...... e $10.95 $11.00 - $10.50
Medi@. e eveeeeroaenennnncnoaneaans $15.95 $19.17 $§17.30
Productivity: 2/ .
Finished microdisks
(units per hour)............... Kk kkk Fokk
Media (units per hour)........... C kR Fhk Kk

1/ Data are for * * * * % % % % %
2/ Data are for * * * % % % % % x

* % %k and ¥ % %

and * * *,

Source: Compiled from data submitted in response to questionnaires of the U.S.

International Trade Commission.
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Financial experience of U,S. producers

Six producers, which accounted for 71.8 percent of domestic shipments of
3.5" microdisks and/or media in 1987, furnished usable income-and-loss data for
both their overall establishment operations and for those producing 3.5"
microdisks and/or media. :

Overall operations.--Average net sales for both the establishments and
subject product for the 1985-87 period are shown below (in thousands of
dollars):

The establishment income-and-loss experience for Verbatim is shown in table 10.
A summary of each producer s establishment income-and-loss data is presented in
table 11.

Table 10

Income-and-loss experience of Verbatim, Inc., on the overall operations of its
establishments within which 3.5" microdisks and/or media are produced,
accounting years 1985-87

Operations on 3,5" microdisks and media.--The industry generally sustained
operating losses on their 3.5" microdisks and/or media. It is not unusual for
companies to incur losses during the first few years of new product
introduction. 1/ Quality control, low initial volume, research and development,
and various startup. costs can impact the operating results of a new product.,

* * * ' * * *

The income-and-loss experience of Verbatim on its microdisk and media
operations is shown in table 12. Media sales * * *, by *** percent, from $**%
in 1985 to $*** in 1987, * * * yere $*** in 1985, $*** in 1986, and $*** in
1987. Operating * * *, as a percent of sales, were *** *%x apd #*** in 1985,

1/ At the conference on Mar. 21, 1988, Mr. Ervin (USITC) discussed various
factors relating to the ability of Verbatim, Inc., to recover its investment in
two and one-half years of production. The petitioners responded that they did

not yet see any progress in recovering their cumulative costs. Transcript,
P. 52.
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Table 11

Income~and-loss experience of 6 U.S. prpducers on the overall operations of
their establishments within which 3.5" microdisks and/or media are produced, by
companies, accounting years 1985 87 "1/

Item I 1985 4 1986 1987
' ' T “Value (1,000 dollars)
Net sales: '
* * *l ® € % 5 0 0 0 0 0 s 0 s 0 8 I P e e e *** *** ***
T PP ko *kk *kk
* % *o 6 8 % 4 8 0 P 2 E 0 S 8 0 00N e s e e *** *** ***
* * *- S 8 9 0 0 8 8 & 5 0 5 s 8 Vs S0 s s *** *** ***
7" * *o ® ¥ 8 6 0 6 O 0 8 8 O 5 2 9V s 00 st e s 0 *** *** ***
Total..veeeeeeneenoenneeanns k% *kk *k%
Operating income (loss):
* * *l ® # 9 0 0 0 8 0 8 8 0 5 0 0 2P0 0 0P s e *** *** ***
Y SO S S i L L Kk
L R S P LE LR kkk
* 7" *o ® 6 8 0 9 0 % 2 8 5 0 0 5 s P 0 s e et e 0 *** *** ***
* "‘ *O S % ® 8 0 6 5 0 0 0 S 5 0 2 s 000 e s e *** o *** ***
Total.veiie e ininnnnnnnnns fakak kel kel
_ L : _Percent of net sales
Operating income (loss): ‘ - ' N S
* * *0 © 9 & 6 6 8 8 & 6 0 O s s 0 s s e e s e *** "“ f* ’ ’ ***
L N AP *kok *okk ki
K K ittt erere e Fiek kK LR
* * *l ® 6 9 8 0 ¢ P 8 0 8 4 0 0 s e e e e *** *** ***
* * *0 ® S 6 0 0 5 @ 0 0 9 8 0 0 2 e P eSS "‘x* *** ***
e - 1 P (26.3) (38.9) (23.1)

]/ * * %k . -
/ | ‘

Tk k%

N

Source: Compiled from data submltted in response_to quesiibnnairés‘of the U.S.
International Trade Commission. ' '
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Table 12
Income-~and-loss experience of Verbatim,: Inc., on its operations producing 3 5"
microdisks and media therefor, -accounting years 1985-87

1986, and 1987, respeCtively Finished microdisk sales * * * *¥% percent from
*%% in. 1985 to $*** in 1986 The bulk of 1987 microdisk operations were * * *

Operating * * * of finished microdisks were $*** in 1985 and $*** in 1986.
Operating * * *, as a percent of sales, were *** and *** in 1985 and 1986,
respectively. The company has a toll agreement ‘with * * * to finish microdisks.
Verbatim sells 3.5" media to * * * for $*** per cookie and pays * * * §*** for
each finished microdisk. Sales under this arrangement were $*** in 1987,
Operating * * * were §$*** in 1987. The * * * margin, as a percent of sales, was
*%% in 1987, Verbatlm transfers 1ts media to foreign affiliates at a cost of
$#**% per cookie, compared with the * * %, * % %,

An income-and-loss summary of the 3.5" midrbdisk and/or media industry is
presented in table 13. As sales growth accelerated, operating loss margins, as
a percent of sales, declined sharply. Net sales increased by 29.2 percent from
$*** million in 1985 to $*** million in 1986. Sales were $*** in .1987,
representing an increase of 53.0 percent from those during the prior year.
Operating losses were $*** in 1985, $*** in 1986, and $*** in 1987. . Operating
losses, as a percent of sales, were (165.7), (138.1) and (71.1) in 1985, 1986,
and 1987, respectively. .

Investment in productive facilities.,--Five producers provided data
concerning their investment in productive facilities for establishment
operations and microdisks and/or media.' Microdisk and/or media investment
increased by §$*** between 1985 and 1987. Reported investment in '
property, plant, and equipment is shown in the following tabulation (in
thousands of dollars)

As of o Overall establlshment 1/ Microdisks and or/media 2/3/

Dec, 31-- A Original cost  Book value - Original .cost - Book value
1985.......... 234,689 131,844 'k Kok
1986....000.. 240,725 112,193 . N i

1987........ .. 236,885 99,455 o ERE L xwk

Capital expenditures.--Four producers supplied information concerning their
capital expenditures for establishment operations and microdisks and/or media.
Capital expenditures are shown in the following tabulation (in thousands of
dollars):
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Table 13
Income-and-loss experience of 6 U.S. producers on their operations producing.
3.5" microdisks and/or media, by products, accounting years 1985-87

Ttem 1985 1986 1987

Value (1,000 dollars)

Net sales:

Media:
*"\‘ *oooooooao.aoouooooncooo *** *** ***
ok R et eretr e KAk . S dkk
***oo.oo'ooo.ooooo'c.ooo' *** *** ***
Subtotal...vevervennrennnn L *okk ek
Microdisks: - v
Ea TP . REL I ‘ *dek
***DQQQODOQQQDQQQQ-OIOOQ'Q *** *** . ***
LT k% kkk C k%
* * *.'ocoblloooloonoooooo'l'o *"{* *** ’ ***
***000000'00-0000000000000 *** - *** ) ***
Subtotal....cveevevreecnss fakall - KAk CKkK
Total..veeierenenennnnns Yok k . Lo hk% : chkE
Operating income or (1oss):
Media: : . : .
"‘ * *Oooooooooooooooo-OOlooo *** N M 7‘6** ' N ***
* * * PR R B R RN I A I S S I A ] *** ) ”x"‘** ***
E kel akd ki
Subtotal....cievevnerncens kEkk wkk 23
Microdisks: : Co ' .
K K K e e ecert et wkK T Fkhk : o *kk
LT kK sk ‘ %K
LA Kxk FdkKx kkk
Ea T . bl : Jodkk ; Fkk
T aakad L kxx kR
Subtotal G eeeecerecnnse e Kak o o k% . kkk
Total.ieeieeineenennnnas fadalad ‘ L kAk - - kdk

Percent of net sales

Operating income or (loss): o , L
Media....iieevriernnannesnnnes hekk Kk fkk

Microdisk....ovevveernnonennens fakak I fakadad de ek
Weighted average............ (165.7) (138.1) (71.1)

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission.

Research and development expenses.——A summary of microdisk and/or media
research and development expenses by. producer is presented in the follow1ng
tabulation (in thousands of dollars):
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The Question of Threat of Material Injury
to an- Industry in the United States

Section 771(7) (F) (1) of the Tariff Act of 1930 (19 U.s.C. § 1677(7)(F) (1))

provides that--

In determining whether an industry in the United States is threatened
with material injury by reason of imports (or sales for importation)
of any merchandise, the Commission shall consider, among other
relevant factors 1/--

(I) If a subsidy is involved, such information as may be
presented to it by the administering authority as to the
nature of the subsidy (particularly as to whether the
subsidy is an export subsidy inconsistent with the
Agreement), '

(II) any increase in production capacity or existing unused
capacity in the exporting country likely to result in a
significant increase in imports of the merchandise to the
United States,

(III) any rapid increase in United States market penetration
and the likelihood that the penetration will increase to an
injurious level,

(IV) the probability that imports of the merchandise will
enter the United States at prices that will have a
depressing or suppressing effect on domestic prices of the
merchandise,

(V) any substantial increase in inventories of the
merchandise in the United States,

(VI) the presence of underutilized capacity for producing
the merchandise in the exporting country, .

(VII) any other demonstrable adverse trends that indicate
the probability that the importation (or sale for
importation) of the merchandise (whether or not it is
actually being imported at the time) will be the cause of
actual injury, and

1/ Section 771(7)(F)(ii) of the act (19 U.S.C. § 1677(7)(F)(ii)) provides that
"Any determination by the Commission under this title that an industry in the
United States is threatened with material injury shall be made on the basis of
evidence that the threat of material injury is real and that actual injury is

imminent.

Such a determination may not be made on the basis of mere conjecture

or supposition.” :
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(VIII) the potential for product-shifting if production facilities owned or
controlled by the foreign manufacturers, which can be used to produce
products subject to investigation(s) under section 701 or 731 or to final
orders under section 736, are also used to produce the merchandise under
investigation.

Information on the volume, U.S. market penetration, and pricing of imports
of the subject merchandise (items (III) and (IV) above) is presented in the
section entitled "Consideration of the Causal Relationship Between Allegedly
LTFV Imports and the Alleged Material Injury." The potential for
"product-shifting" (item VIII) is not an issue in this investigation since there
are no known products subject to investigation(s) or to final orders which use
production facilities that can be shifted to produce 3.5" microdisks and/or
media therefor. The available data on foreign producers' operations (items (II)
and (VI) above) and information on U.S. inventories of the subject product (item
(V)) follow.

The industry in Japan

The Commission requested and received data on “Japanese production of 3.5"
microdisks and media therefor from the six Japanese producers represented by
counsel in this investigation, all of whom also import the product directly into
the United States. 1/ All of -these companies are fully integrated producers of
3.5" finished microdisks (and other magnetic media products). While some media
may be sold to independent converters, the vast majority is used internally in
the production of finished microdisks. These firms and their respective shares
of total Japanese production of 3.5" finished microdisks reported in 1987 are
presented in the following tabulation:

Share of total 1987
Japanese production
of finished microdisks

Company_ name (percent)
Fuji Photo Film Co., Ltd....... cheeeaeneaen k%
Hitachi Maxell, Ltd......... e x
Kao Corporation......eeeeeveeoes etreeeaeee Kk
Sony Corporation.......... ceenen Ceeriseenes  EEX
Victor Company of Japan......... Ceereeas . el
(Victor)
TDK Corporation.......eeeeeeeess et .o jaaka

Total....... e Ceeeeen et 100.0

1/ On Mar. 8, 1988, the Commission requested data on the Japanese industry
producing 3.5" microdisks and media therefor via a telegram to the U.S. Embassy
in Tokyo. A response was received on Mar. 30 listing 17 Japanese producers of
the subject products.
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According to data supplied by counsel for these six Japanese producers of 3.5"
microdisks, production and shipments have expanded at a very rapid pace, as they have
in the United States (table 14). Between 1985 and 1987, production more than
quadrupled, and it' is expected to increase by another 50 percent by the end of 1988.
Japanese capacity to produce 3.5" finished microdisks has grown at a somewhat slower
pace. Capacity increases appear to have been chiefly the result of * * *, Capacity
utilization in Japan has thus increased from 69.0 percent in 1985 to 91.2 percent in
1987, where it is expected by counsel to remain in 1988,

Table 14 .
3.5" finished microdisks: ' Japan's production, capacity, capacity utilization, export
shipments, and home-market shipments, 1985-87, and projected 1988

Item 7 1985 1986 1987 1988
Production (1,000 units)..... e hee e ’ 33,017 - 79,747 154,483 231,663
Capacity (1,000 units) 1/............. 47,839 - +-93,379 169,313 252,950
Capacity utilization (percent)........ 69.0 85.4 91.2 91.6
Export shipments to: .
United States (1,000 units)..... Ve 20,795 - 43,895 80,003 95,339
All other (1,000 units)........... we 9,631 13,381 38,169 53,234
Total exports (1,000 units)....... 30,426 57.276 118,172 148,573
Home-market shipments (1,000 units).2/ kel KRk Trk falad
Total shipments (1,000 units)..... Fokok i kA% *hk
End-of-period inventories :
(1,000 units) .uveeeinninnnrenannnas 2,813 - 7,976 8,208 - -3/

1/ Of the 6 Japanese producers represented in these data, *** reported capacity based
on increasing hours of operation per year since 1985 and are now operating 24 hours a
day, 7 days per week. Of the remaining ***, *** expects to increase to this level in
1988, and *** reported capacity figures based on operating *** hours per week, ***
weeks per year throughout the reporting period.

2/ Because only *** firms reported home-market shipments, shipment data is
understated. ' ' ‘

3/ Data not provided.

Source: Compiled from data submitted by counsel for Sony Corp.; Kao Corp., Hitachi
Maxell, Ltd., Victor, TDK Corp., and Fuji Corp.

Export shipments to the United States, accounting for roughly 68 percent of total
exports from Japan of 3.5" finished microdisks in 1987, increased by 285 percent from
1985 to 1987. Total exports increased at a similar rate during the period under
investigation. Only *** of the six Japanese firms covered in this discussion reported
home-market shipments of finished microdisks, thus it is difficult to determine the
size of the Japanese market for this product.

Japanese inventories of 3.5" microdisks increased by almost 200 percent from 1985
to 1987 but decreased as a share of total shipments from *** percent in 1985 to **%
percent in 1987, If reports of the current supply shortage of 3.5" microdisks are
accurate, it is possible that Japanese inventories have been further reduced.
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Production of 3.5" media increased over 300 percent between 1985 and 1987, and is
expected to double by the end of 1988 (table 15). Capacity to produce 3.5" media grew
by almost 68 percent between 1985 and 1987. Capacity utilization rose from
approximately 13 percent in 1985 to 33 percent in 1987 and is estimated to increase to
over 65 percent by yearend 1988. Exports of 3.5" media to the United States grew by

127 percent during 1985-87. According to the estimates provided to the Commission, *
* % * % %

Table 15
3.5" media: Japan's production, capacity, capacity utilization, export shipments,
home-market shipments, and end-of-period inventories, 1985-87, and projected 1988 1/

Item 1985 =~ 1986 1987 _ 1988
Production (1,000 units).....cvveeenen 13,065 29,408 53,715 118,400
Capacity (1,000 UNitS)...vevrenenennn. 97,139 121,299 162,873 181,050
Capacity wutilization (percent)....... 13.4 24,2 33.0 65.4
Export shipments to: ) .
United States (1,000 units)......... *dx wdk FhE kRk
All other (1,000 units)......oovnunn fakadad fakadl xE*x falad
Total exports (1,000 units)....... ekl bl L wEk *kk
Home-market shipments (1,000 units)... * k% Rl L Rk% fadadad
Total shipments (1,000 units)..... Fdk . kN * %k Kok
End-of-period inventories , N '
(1,000 units).vvevvvonennnnnnans o e wexk *E% Kk 2/

1/ * * * did not report data on media because all media produced by the company is for
internal use. Other firms appear to have reported production and capacity information
but did not account for that portion of production which they consumed internally in
the production of finished microdisks.

2/ Data not provided.

Source: Compiled from data submitted by counsel for‘Sony Corp., Kao Corp., Hitachi
Maxell, Ltd., Victor, TDK Corp., and Fuji Corp.

Third~country production

* * % * * *

Planned U.S. investment by Japanese producers

* % * * % *
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U.S., inventories of 3.5" microdisks from Japan

The importers of 3.5" microdisks from Japan reported relatively small
end-of-period inventories during the pericd of investigation. From 1985 to
1987, end-of-period inventories of imports of 3.5" microdisks from Japan
increased irregularly, nearly quadrupling from 1985 to 1986, then falling by 7.7
percent from 1986 to 1987 (table 16). The ratio of end-of-period inventories to
reported imports from Japan rose from *** percent in 1985 to *** percent in
1986, before falling to *** percent in 1987. There were no reported
end-of-period inventories of media from Japan. T

Table 16 : '

3.5" finished microdisks: End-of-period inventories of imports held in the
United States, reported imports, and ratlos of end—of-perlod 1nventor1es to
reported 1mports, 1985 87

Item 1985 1986 1987
_Quantity (1,000 units)

End-of-period inventories of
reported imports from:

Japan..ceceerisnecrinncannns : b *x% KA

All other.......... eeeien o ‘ *AR 0 AR Badat
Totale.ueeeseneeennnanns T 3,360 13,765 12,541
Reported imports from: ; ~ - o o
JaPaAN. .t veerenneanns [P R L khk - C KRk

All other......{ .......... - kk% kdk ‘ daka

Total....ooviiiiiiinnnnn © 17,201 51,665 - 111,069

"Ratio to reported imports
Ratio of end-of-period - ' o
inventories to reported
imports from:

Japan.....eeeee. eeeeaa e Kk R . ek
All other....... S : Gl kb L

TOtaleivueeeenneenenines L7 19,5 26.6. 11,3

Note.--Because of rounding, figures may not add up to the.totals shown.

Source: Complled from data submitted in response to questlonnalres of the U.s.
International Trade Commission.
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~ Consideration of the Causal Relationship Between
Allegedly LTFV Imports and the Alleged Material Injury

U.S. imports

U.S. imports of 3.5" microdisks and media therefor covered by this
investigation are provided for in TSUS item 724.451. This tariff classification
also applies to numerous unrecorded magnetic media products not within the scope
of this investigation. For the purposes of this report, data on U.S. imports
were compiled from responses to the Commission's questionnaires.

Imports of 3.5" finished microdisks from Japan incféased by just over 500
percent, in terms of quantity, and by over 240 percent, in terms of value, from
1985 to 1987 (table 17). 'Total imports increased by a slightly greater amount
due * * *,

Unit values of importé from Canada in 1987 were * * * than those from either
Japan or Mexico. * * *_ 1/ ' ' ‘

As with U.S. shipments of domestically produced microdisks, the share of
‘total U.S. imports-of 3.5" microdisks accounted for by SS DD 3.5" diskettes
declined from *** percent of total U.S. imports in 1985 to 21.9 percent in 1987
(table 18). However, * * *, imports of high-density microdisks * * * captured a
10-percent share of total imports of 3.5" diskettés in 1987.

‘Unit values of imports of SS DD and DS DD dropped by 56 percent and 58
percent, respectively, from 1985 to 1987. The unit value of imports of high-
density microdisks * * *, High-density imports carried a unit value premium of
$1.35 over imports of the DS DD format in 1987.

U.S. imports of 3.5" media from related parties in Japan and .in countries
other than Japan decreased by 71 percent and by 100 percent, respectively,
between 1985 and 1987 (table 19). In contrast, imports of 3.5" media from
unrelated parties in Japan increased by 235 percent during the 3-year period.

There were * * * U.S. imports of 3.5" media from unrelated parties in countries
other than Japan during the period of investigation.

Unit values imports of "3.5" media from related parties in Japan decreased
by 58 percent and unit values of imports from unrelated parties in Japan dropped
by 42 percent between 1985 and 1987. * * * of imports of 3.5" media during the
period of investigation were of 600 to 650 ocersteds, for use in double-density
microdisks,

1/ Unit values of total U.S.-produced shipments decreased by approximately 45
percent over the same period, from $1.97 in 1985 to $1.09 in 1987.
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Table 17 )
3.5" finished microdisks: U.S. imports from Japan, Canada, Mexico, and all
other countries, 1985-87

Country ' 1985 1986 1987

Quantity (1,000 units)

Japan..cceesveerenns eeseesans e *hk ' k% kaddd
Canada. ..vveveennenseeannonnnns kkk h kK 1/ KAk
MeXiCO. et eeeeerionoeenennenns kikk *kk 2/ A%
All other countries 3/......... %k * Aok *hk

Total.iveeiennreennennanennns 17,201 . 51,665 111,069

__Value (1,000 dollars)

B =+ 1= o " kxk Kk whE
LOF:1 o V-1 - e LA - k% ' Fodko%k
MeXico. v iiieinnenrenanns *kk Txk ) *h %
All other countries............ fadadl ol Kkk

Total.iver i iennennnnionas 30,089 59,784 110,157

Unit value (per unit)

JaPaAN. vttt it i e $1.75 $1.14 $0.99

" Canada..... e [ . Tk ‘ L k% A Fkx

MEXiCO. et v e v enennnneeeeenannns | kkk kK 4 : ok

All other countries............ fakadil follall wE%
Average. . iiieiiiiiiiiiiannes 1.75 1.16 0.99

l/*)’:‘k.‘

3/ % % %,

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission.
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Table 18
3.5" finished microdisks: U.S. imports, by types, 1985-87
Item 1985 1986 1987
SS DD:
Quantity (1,000 units)........ ek wdk 23,535
Value (1,000 dollars)......... #EK Kk 16,530
Unit value...... Ceeteeeeaaas .. $1.59 $1.05 $0.70
Share of total
imports (percent)..... RN o wHH 21.9
‘DS DD: T -
Quantity (1,000 unlts)... ..... : ek Tk 73,233
Value (1,000 dollars) ......... wk wik 66,310
Unit value. ..o eveeinnnneanans $2.19 $1.30 $0.91
Share of total
imports (percent)........... *k i fak 68.1
HD: '
Quantity (1,000 units)........ kk |k 10,745
Value (1,000 dollars)..... AN kK ke 24,308
Unit value.. ... i inennnnenns 2 kK ko $2.26
Share of total
imports (pércent)...,,...cu.- wRE kel 10.0

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission. '

Table 19

3.5" media: U.S. imports from Japan and all other countries, 1985-87

Market penetration of imports

Given that commercial quantities of 3.5" microdisks were first sold in the
United States in 1984, the ratio of imports from Japan to apparent U.S.
consumption has always been high (table 20). During the period of
investigation, the ratio of imports from Japan to U.S. apparent consumption, in
terms of quantity, increased from *** percent in 1985 to *** percent in 1986.
This ***-point gain was *** by a loss of approximately *** percentage points
between 1986 and 1987, resulting in a 1987 market penetration of *** percent.
The share of U.S. apparent consumption held by imports from "all other
countries" increased from *** percent in 1985 to just over *** percent in 1987.
* * * of this increase can be attributed to * * *, In sum, while the market
penetration of imports from Japan increased between 1985 and 1986, it dropped in
1987 to * * *, Therefore, the 3.1 percentage point decline in U.S. market share

held by domestically produced 3.5" microdisks during the period is the result of -

* k%
.
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Table 20 : A : '
3.5" finished microdisks: U.S. imports, U.S.-produced domestic shipments, and
apparent U.S. consumption, 1985-87 -

Ttem 1985 1986 1987

Quantity (1.000 units)

U.S. imports from--

Japan...cevesiiereenarenansoenes : T Kk TRk . *k %k
All other countries.......... .. L kE% Kh% kkk
Total, all imports....... N 17,201 51,665 - 111,069
U.S.-produced domestic
shipments.........cooiviiieenn 5,674 10,505 30,854
Apparent U.S. consumption........ 22,875 62,170 141,923

Ratio to consumption (percent)

Ratio to consumption of--
U.S. imports from--

Japan. ...ttt Tk kel wkk
All other countries.......... fakalal okl faladal
Total, all imports......... 75.2 83.1 78.3
U.S.-produced domestic
shipments.........coviviuenes 24.8 16.9 21.7

Value (1,000 dollars)

U.S. imports from--

JAPAN. st e ettt sensrsescansnoes *Hk% lalald Fkk
All other countries............ faalal fakad kel
Total, all imports........... 30,089 59,784 110,157
U.S.-produced domestic
shipments......coveveiviienen. 11,154 13,409 33,677
Apparent U.S. consumption........ 41,243 : 73,193 143,834

Ratio to consumption (percent)

Ratio to consumption of--
U.S. imports from--

JapaN. . veiirresttttcioanennns Lt Fkk wdk

All other countries.......... . fakadal fakadad k&

Total, all imports......... . 73.0 81.7 76.6
U.S.-produced domestic _

shipments...iovveveieeinannonns 27.0 18.3 23.4

Note.--Because of rounding, figures may not add to the totals shown.

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission. :
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The trends in the shares of U.S. consumption of imports of 3.5" microdisks
in terms of value were similar in direction and magnitude of change, but were
generally lower than those measured in terms of quantity. All told; the share
of imports from Japan in terms of value decreased by *** percentage points from
1985 to 1987 while the share of imports. from all other countries increased by
approximately *** percentage points. The net result was a decrease in the share
of apparent U.S. consumption held by domestically produced microdisks of 3.6
percentage points betwéen 1985 and 1987.

Imports of media as a share of U.S. apparent consumption declined steadily
from 1985 to 1987 (table 21). The share of U.S. consumption held by imports of
media from Japan, in terms of quantity, dropped by *** percentage points and the
share held by imports from all other countries, namely * * * ' declined by over
*** percentage points. As a result, the ratio of U.S. shipments of domestically
produced 3.5" media to U.S. apparent consumption of such media increased from
55.4 percent in 1985 to.74.4 percent in 1987.

1/ Data, by value, is not discussed because a number of the firms reporting
imports and/or shipments of 3.5" media did not provide data, by value.
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Table 21
3.5" media: U.S. imports, U.S.-produced domestic shipments, and apparent U S.
consumption, 1985-87 1/

Lt

Item - 1985- 1986 1987

Quantity (1,000 units)

U.S. imports from—-

Japan ....eeeeenns Ceeee e k% Hkk Ll
All other countrles 2/ cees kel fadakel : *ok %
Total, all imports........... 8.164 falad 14,181
U.S.-produced domestic o
shipments.......... Ceeeereeasae 10,134 _ KE% 41,201
Apparent U.S. consumption........ 18,298 fallaa 55,382

Ratio-to consumption (percent)

Ratio to consumption of--
U.S. imports from-- ’

B 171 o DR cee Lo kEW Kok *kk

All other countries.......... ookl faladal el

Total, all imports......... 44,6 33.3 25.6
U.S.-produced domestic

shipments.......coovevviie.. . 55.4 66.7 74.4

Value (1,000 units)

U.S. imports from—-

Japan ......c.000.. Ceeeee ceeee *kk kK Kok
All other countries 2/......... et ' bildal fakaal
Total, all imports........... ok kxk ok k
U.S.-produced domestic ‘ '
shipments..... et enneans - fakaly faadal kil
Apparent U.S. consumption........ Kkk fakad kil

Ratio to consumption (percent)
Ratio to consumption of-- -

U.S. imports from--

Japan......... e saeeen RN kel Fhk Rk

All other countrles Ceeeeeas fakadad falabal Lokl

Total, all 1mports......... 68.3 80.5 44.8
U.S.-produced domestic )

shipments....coevuveennn ceteeee L 31.7 19.5 55.2

1/ Data, by value, is understated because * * *, which accounted for
approximately *** percent of total U.S. imports of media in 1987, and * * *,
which accounted for *** percent of U.S.-produced domestic shipments, did not
report shipments of media, 'in terms of value.

2/ Imports include media from * * *,

Note.--Because of rounding, figures may not add to the totals shown.

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission.
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Prices

Microdisks and media are priced on a unit basis. 1/ Although.both U.S.
producers and importers quote their prices delivered, the purchase must
surpass a nominal value or unit level to receive the delivered price. 2/
Since this level is very close to the companies' minimim’ purchase
requirements, most sales are above it and are made on a delivered basis.
Transportation costs for microdisks are relatively insignificant because of
their small size and light weight. 3/

There are several factors that determine the price for finished 3.5"
microdisks: double-density or high-density (coercivity level), single-sided
or double-sided, branded or nonbranded, 4/ and pre—packaged in boxes or sold
in bulk. Prices for media are determined by the coerc1v1ty level only.

In general, high-density diskettes are more expensive than double-
density diskettes, double-sided diskettes are more expensive than single-.
sided diskettes, 5/ branded products are more expensive than unbranded
products, and boxed products are more expensive than bulk-packaged products.
Unbranded microdisks are generally sold in bulk packaging (200 to. 500
diskettes per package), whereas branded microdisks are usually prepackaged
in boxes of 10, although boxes of 1, 2, 5, 15, 20 and 50 disks are also
available from certain suppliers., * * *, offers different packaging for

Lo

specific customers, e.g., * * %,

Sales practices

As explained in the section entitled, "Channels of distribution,"
finished microdisks are sold primarily to distributors, mass merchandisers
such as K-Mart and Sears, and OEM's such as computer hardware companies and
software duplicators. Different pricing structures exist for each market
segment. In general, prices to OEM's are lower than prices to d1str1butors
or mass merchandisers. Most unbranded, bulk product is sold to OEM's
although some also goes to distributors. While OEM's provide a major share

1/ Medla are sold in units called "cookies."

2/ = : ,

3/ Mlcrodisks are usually shipped by truck. If alternative forms of
transportation are used, e.g., air, the purchaser will be charged a portion
of this expense.

4/ * * % reported that they assign different brand names (and different
prices) to their diskettes according to the degree of quality as measured by
the diskette's clipping level. The clipping level measures the ability of
the diskette to read back information. The higher the clipping level, the
better the ability. Forty percent is the minimum ANST standard clipping
level that defines a microdisk. * * *, .

5/ Single-sided microdisks are primarily double-sided rejects, i.e., those
that fail certification on one side of the disk (see Conference transcript,
p. 177).
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of microdisk sales, they also provide the lowest margin to the supplier,
making them less desirable'purchasers to some producers. * kX, .

Incentive programs for finished microdisks.--U.S. producers and
importers of microdisks offer a variety of incentive programs to encourage
sales of their product. - Such incentives include free disks, cash, trips,
etc. These programs are generally used in conjunction with sales of other
products, including 5.25" and 8" floppy diskettes, and may be offered
differently depending on the specific market segment. Qualifying purchase
levels for these programs may be based on (1) an annual amount or a specific
sales order of all goods purchased by the customer, (2) a specific quantity
of floppy disks purchased by the customer in an order or a time period,. (3)
a specific quantity or sales order of only microdisks, or (4) a specific
percentage of growth for any of the above standards. The incentive programs
offered by reporting U.S. producers and importers are very similar.

Although it is very difficult to distinguish these programs based on product
source, there does not appear to be any distinct pattern based on product
source between the incentive programs of the reporting U.S. producers and
U.S. importers. 1/ The incentive programs, offered by U.S. producers and
importers include price protection, free goods, rebates, market development
funds, cooperative advertising allowance, spiffs, cash/credlt terms,
warehouse allowances, and pallet allowances. These programs are described
in appendix E..

Nonprice factors

~ U.S. producers and importers both agree that offering a full line
of disk products (primarily the 5.25" and the 3.5") is very important for
sales of branded product to distributors and mass merchandisers. 2/ These
purchasers prefer to deal with only a select number of suppliers in order to
"cut down on paperwork ... invoices, and billings." 3/ * * * argues that
a full product line is critical to optimize a firm's sales potential.
According to * * *, when * * * first entered the U. S. dealer market in 1984
to sell their 3.5" product, dealérs were not very receptive. It was only
after * * * offered a full product line that it successfully entered that
specific market.

The availability of microdisks in a wide range of colors is a factor in
purchasing decisions of some OEM's. Software companies and software

1/ U.S. producers of microdisks, such as * * * have imported microdisks
and/or media from Japan during the period of investigation. Domestic
producers of 5.25" diskettes, such as * * * have also imported microdisks.
And U.S. importers with no domestic diskette production facilities, such as
* * *, have imported 5.25" diskettes. The incentive programs offered by
these suppliers generally include all diskette products.

2/ Because of their large requirements for .diskette products, OEM's are more
likely to select separate vendors for the 5.25" ‘and the 3.5" product.

3/ Conference transcript, p. 105:



A-40

duplicating companies seek suppliers who produce a wide selection of colored
microdisks. * * *, ‘explains that software companies will sometimes demand
that a specific color be used for the diskettes they purchase. Colors are
an important component in these companies' marketing decisions to increase
sales of their software programs. Some companies will even base their
reputation on a specific color that they will continually use, i.e., "Apple"
white, or "IBM" gray. * * * states that while he may be able to persuade a
company to temporarily select a different color, that company will make it
known that they expect it to be temporary; otherwise they will find * * *,

Of the OEM's contacted in the current investigation who specified color as a
.purchasing criteria, most remarked that domestic companies do not have the
type of colors they needed, or that the importer had a wider selection of
colors and better availability of the colors.

The quality of the microdisk is another factor in the purchasing
decisions of OEM's. There are many different quality standards for
microdisks by OEM's." Some OEM's have established formal requirements for
microdisks that a suppller must pass before it can sell the OEM its product.
Software duplicating companles have less stringent procedures, but demand a
quality product as well. Respondents have argued that Verbatim and the
other domestic manufacturers produce an inferior product. The proof, they
state, is that Verbatim is not qualified to sell-to such major OEM's as
Apple and IBM. The petitioner has argued that the standards of some OEM's
do not properly reflect the quality of the product. 1/ Moreover, they argue
that Verbatim is qualified to sell to a number of other OEM's who also have
qualification procedures.

The Commission requested U.S., producers and U.S. importers to provide a
list of OEM's with formal qualification procedures to whom they have been
qualified to sell microdisks, including the date of their qualification.
U.S. importers listed *** QOEM's to whom they are qualified to sell 3.5"
microdisks. These include * * *, U.S. producers listed *** OEM's to whom
they are qualified to sell microdisks. These include * * *, Although U.S.
producers and importers have met different OEM's quality criteria, U.S.
producers report that their earliest OEM qualification took place * * %,
whereas U.S. importers report that they have been qualified for some of
their OEM's * * *,

Questionaire price data.--The Commission requested U.S. producers and
importers to provide quarterly price data from January 1985 through December
1987 for their sales of 3.5" microdisks and/or media to customers in the
United States. Price data were requested for sales of media, sales of
branded microdisks to distributors, sales of unbranded microdisks to
distributors, sales of microdisks to mass merchandisers, sales of microdisks
to OEM's, and toll sales for finishing the microdisks. 2/

1/ Conference transcript, p. 57.

2/ No tolling price data were received by the Commission during this
investigation. * * *, Toll account shipments represents approximately ***
percent of U.S. apparent consumption of microdisks in 1987.
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For media sales and toll sales, producers and importers were requested
to provide quarterly price data for their largest customer in each year.
For microdisk sales, U.S. producers and importers were requested to provide
quarterly price data for their three largest purchasers of microdisks, by
customer type, and by product in each year. Price data were requested
separately for the three microdisk products: single-sided, double-density
(Ss DD), double-sided, double-density (DS DD), and high-density (HD)
microdisks. For media sales, price data were requested separately for the
two types of media: double-density, and high-density. For each product
within each customer category, U.S. producers and importers were requested
to provide the total quantity and value of sales for each quarter. 1/

. *%% [J,S, producers and *** U.S, importers reported price data during the
current investigation, although not for all periods or for each
category/product requested. The responding U.S. producers accounted for
approximately 70.5 percent of the total reported U.S.-produced domestic
shipments to unrelated purchasers of microdisks and 99 percent of the media
in 1987. The responding U.S. importers accounted for 98.7 percent of
domestic shipments to unrelated purchasers of Japanese 3.5" mlcrodlsks and
100 percent of the Japanese media in 1987.

Price trends for media.--U.S. producers and importers of Japanese media
sold only double-density media to unrelated purchasers during the period of
the investigation. Table 22 presents the unit values for these sales. 2/
The price for media generally fell through the period of investigation. 1In
the only quarter in which prices of U.S. media and Japanese media could be
compared, October-December 1987, the price for imported Japanese media
'k'k*.l/

Table 22 _ .

3.5" media; Weighted-average net unit value of double-density media
sold to unrelated purchasers, by U.S. producers and importers of
Japanese media, by quarters, January 1985-December 1987 .

1/ U.5. producers and importers do not keep separate inventories of imported
and domestic microdisks. For each product type, imported and domestic
microdisks are mixed together and sold at the same price. For example,

*¥ % *  Due to this problem, domestic producers were unable to distinguish
between imported and domestic product on shipments to individual purchasers.
However, they did provide yearly estimates of their imported shipments as a
percentage of total shipments. Commission staff used these estimates in
developing the price series. .

2/ See app. D for the quantity of cookies sold. Media sales to unrelated

U.S. purchasers represent approximately *** percent of U.S. apparent
consumption of media in 1987.
3/ * x %,
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Price trends for microdisks 1/.--Prices of all three microdisk products
generally fell for both U.S. producers and importers during the period of
investigati.n, as shown in tables’ 23-25. 2/ However, during the last two
quarters of 1987, prices generally flattened or slightly increased. During the
first quarter of 1988, U.S. producers Xidex and Verbatim, and U.S. importers
Sony, Maxell, and Fuji announced price increases for all microdisk products.
Purchasers contacted during the course of this investigation have substantiated
that prices are rising for U.S.-produced and imported microdisk products.

Prices for SS DD microdisks for sales to all customers declined between **%*
percent and *** percent (table 23). Prices for the imported Japanese product
declined *** percent for sales of branded product to distributors, *** percent
for sales of unbranded product to distributors, *** percent for sales of finished
microdisks to mass merchandisers, and *** percent for sales to OEM's. Prices for
the U.S.-finished product declined **% percent for sales of branded product to
distributors, and *** percent for sales-to OEM's (the only 2 categories with

product being sold during the whole period). Prices for Verbatim microdisks
* % %

During the 3-year period 1985-87, prices for DS DD microdisks declined
approximately *** to *** percent for imported Japanese product, and in the 2-year
period 1986-87, prices fell *** to *** percent for the U.S. product (table
24). 3/ Prices also leveled off or slightly increased for all customers in 1987
except mass merchandisers, whose prices continued to decline. During the entire
period, prices for the imported Japanese product fell *** percent for sales of
branded microdisks to distributors, *** percent for sales of unbranded microdisks
to distributors, *** percent for sales to mass merchandisers, and *** percent for
sales to OEM's. During 1986-87, prices for the U.S.-finished product declined
*** percent for sales of branded microdisks to distributors, *** percent for
sales to mass merchandisers, and *** percent for sales to OEM's; and for 1986-87,
prices for Verbatim microdisks declined * * *,

Prices for high-density microdisks declined (*** to *** percent) during
1987, the only year in which significant sales were reported (table 25). The
imported Japanese product primarily controlled the high-density market, with

* % % * k% %
. .

1/ Prices for microdisks are presented by country of finishing process, i.e.,
whether U.S.-finished or Japanese-finished. * * *, Verbatim's prices are
presented for comparison purposes.

2/ See app. D for volume levels corresponding to these unit values.

Price data reported by U.S. producers for unbranded product sold to distributors
and finished product sold to mass merchandisers are based on small sales.

3/ No significant sales of DS DD product were reported by U.S. producers in 1985.



Table 23

Finished 3.5" SS DD microdisks:

Weighted-average net unit values of products sold to unrelated purchasers by U.S.
producers and importers of Japanese microdisks, by types of customer and by quarters, January 1985-December 1987 1/

Sales to distributors

Branded product

Period

1985:
Jan.-Mar.....$ ***
Apr.-June.... *%%
Jul.-Sept.... ***
Oct.-Dec..... ***

1986.:

Jan.-Mar..... %%
Apr.-June.... ***
Jul.-Sept.... ***

"QOct.-Dec..... *kk
1987: .
Jan.-Mar..... dok k

Apr.-June.... *¥*¥
Jul.-Sept.... ***
" Oct.-Dec..... okl

u.s.-
Verbatim finished Japan

s *k%k
k%
*k%k
*kk

kkk
*kk
*kk
*kk

* k%
*k%k
* k&
kkk

- NN

-

.29
.07
74
.62

.40
.17
.07
.90

.91
.87
.85
.87

Unbranded product

U.s.-

Verbatim finished Japan

$ k k%
Kk %k
kk%k
kkk

kkk
ki
k% ok
* %k

* k%
*k k
* k%
k%

S k%X
* k%
* k%
*k%k

2/
2/
2/
2/

$ k%
k%
k k%
*k%k

1.27
1.04
.96
.88

.80
.76
.76
.77

Sales to mass merchandisers

Sales to OEM's

U.s.- U.S.-
Verbatim finished Japan Verbatim finished Japan
§ kkx - § kEx § *xk § wEk 2.02
k% - k% %k Kk 1.80
Khk - kR kK *kok 1.59
xk% - Kdk %k * %k 1.32
k% P YALE Ak k *kk LA 1.22
*kk § wxk 1.23 ki *iek 1.14
*kk *kk .17 hkk * ok . .88
ok k *kk .21 ok i .90
* k% Kk .02 *kk L] .89
Kk " kkk .00 gk *okk .78
kkk *dk .94 *kKk Kk .80
kK K%k 3/ .84 Sk * ko .76

13l A

1/ Prices for microdisks are presented by country of finishing process, i.e.,
Verbatim's prices are presented for comparison purposes.’

* ok k|
2/ * x %

whether U.S.-finished or Japanese-finished.

3/ The price becomes *** cents when the influence on price by U.S. microdisk producers who import is removed.

Source: Compiled from data submitted in response to questionnaires of the U.S. International Trade Commission.



Table 24

Finished 3.5" DS DD microdisks:

Weighted-average net unit values of products sold to unrelated purchasers by U.S.
producers and importers of Japanese microdisks, by types of customer and by quarters, January 1985-December 1987 1/

Sales to distributors

Branded product

Period

U.S.-
Verbatim finished Japan

Unbranded product

Sales to mass merchandisers

u.s.-

Verbatim _finished Japan

1985: :
Jan.-Mar....., *%%*
Apr.-June.... **%*

Jul.-Sept.... ‘***-

Oct.-Dec..... 2/

1986: '
Jan.-Mar..... Kk
Apr.-June...., *¥%*%
Jul.-Sept.... ***

Oct.-Dec..... *kk
1987:
Jan.-Mar..... *kk

Apr.-June.... ***
Jul.-Sept.... ***
Oct.-Dec..... *hk

2/

*kk
*kk
xkk
* k%

1.24
1.23
1.15
1.26

2.

2
1

1.
1.

= e

*kk
k%
k%

18

.02

.85
65
50

.34
.28
.26
.31

*k%k
*k%k
*%*k
* k%

kkk
kkk
* k%
*k%k

*k%k
Ak
kkh%k
* k%

kkk
*kk
*%k%
*k%k

* k%
*kk
*kk
* k%

1.66 -

1.53
1.34
1.18

1.09
.98
.99
.97

Verbatim finished

*kk
*kk
*kk
kk%k

*hk
kK

k%
*k%

*hkX
kk*k
*kk
k)

Sales to OEM's

1.

1

—

= e

*k¥k
*k%k

86

.76
.59
.39
.18

.07
.02
.00

U.s.- U.s.-
Japan _ Verbatim finished Japan

- 2/ kkk -

- 2/ *kk -

- S kkk . % %3 -

- 2/ *k*k -

- k% *kk *k%k

k k% 1.96 * %%k XXk
ki 1.85 kxk*k Ak*k
KikXx 1.71 k% xik%
* k& 1.54 ko .93
*kk 1.48 kokk .94
k% 1.42 kkk .90
*ohk 1.34 *kk .93

.01

1/ Prices for microdisks are presented by country of finishing process,.i.e.,
Verbatim's prices are presented for comparison purposes.

* x Kk
2/ * * x,

Source: Compiled from data submitted in response to questionnaires of the U.S. International Trade Commission.

- whether U.S.-finished or Japanese-finished.

29-v
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Table 25

Finished high-density microdisks: Weighted-average net unit values of products
sold to unrelated purchasers by U.S. producers and importers of Japanese
microdisks, by type of customers and by quarters, October 1986-December 1987 1/

Sales to distributors

Branded Unbranded Sales to mass Sales to
U.S.- merchandisers OEM's
Period - finished Japan Japan Japan » Japan
1986: ‘
Oct.-Dec......... - - - - 2/
1987: : ' _ N
Jan.-Mar......... kekk *kk - - -
Apr.-June........ Tk 3.83 - T kA falatd
Jul.-Sept........ *kk 3.68 kK Tk o KRk
Oct.-Dec..vveene. **% 3/ 3.68 k% %k 4/ 2.87

1/ Prices for microdisks are presented by country of finishing process, i.e.,
whether U.S.-finished or Japanese-finished. ’

2/ * % * C b e me e

3/ Price becomes $*** when the influence on pr1ce by U.S. microdisk
producers who import is removed.

4/ Price becomes ‘$*** when the influence on pr1ce by U.S. microdisk
producers who import is removed

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission.
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Price comparisons

The reported, sales information for U.S. producers "and importers'’ quarterly
shipments to unrelated customers during January 1985 to December 1987 resulted in
64 direct quarterly price comparisons within four categories between the
weighted-average unit values of the domestic and 1mported Japanese microdisks
(table 26). 1/

Of the 33 comparisons for the SS DD product within the 4 categories, the
Japanese import was less expensive than the U.S.-finished product in 19 guarters.
Margins of underselling during the entire period ranged from *** percent to ***
percent. In 1987, the margins ranged between *** percent and *** percent.
Margins of overselling during 1985-87 ranged from *** percent to *** percent.

Of the 27 comparisons for DS DD microdisks within the 4 categories, there
were 7 quarters in which the price of the Japanese import was lower than the
price for the U.S.-finished product. In 1987, only 1 category, unbranded product
sold to distributors, had a direct comparison in which the Japanese price was
lower, by *** percent, than the U.S. unbranded product sold to distributors.
Margins of underselling ranged from *** percent to *** percent. Margins of
overselling for DS DD mlcrodlsks ranged from *** percent, to *** percent.

Of the *** comparisons for high-density m1crodlsks, 'all were in the category
of branded product sold to distributors, and the Japanese product was lower in
price in all of the quarters. The margins of underselling ranged from *** to ***
percent below the U.S. price.

Dividing these price comparisons by customer type, the following ¢an be
observed. There were 32 quarterly price comparisons on sales of branded and
unbranded microdisks to distributors. The imported Japanese product was less
expensive in half of the observations. Margins of underselling ranged between
*** percent and *** percent. Margins of overselling ranged between *** percent
and *** percent. Microdisk sales to mass merchandisers resulted in 13 quarterly
price comparisons, in which the Japanese product was less expensive in 6
quarters. Margins of underselling ranged between *** percent and *** percent,
whereas margins of overselling ranged between *** percent and *** percent,
Microdisk sales to OEM's resulted in 19 quarterly price comparisons, in which the
Japanese product was less expensive in 8 quarters. Margins of underselling
ranged between *** percent and *** percent, whereas margins of overselling ranged
between *** percent and *** percent.

Table 26
Finished 3.5" microdisks: Average margins of underselling (overselling) by the
subject mports from Japan, by quarters, January 1985-December 1987

* * % * * *

1/ Price comparisons were made between the price of the U.S.-finished product and
the price of the Japanese-finished product.
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Exchange rates

Quarterly data reported by the International Monetary Fund 1nd1cate

that during the period January 1985 through December 1987 the value

of the Japanese yen advanced sharply, by 89.7 percent, against the U.S.
dollar. (table 27). 1/ Adjusted for relative movements in producer price
indices in the United States and Japan, .the real value of the Japanese - '
currency registered an overall appreciation equivalent to 61.7 percent in that
period.

Lost sales

Seventeen specific allegations of lost sales were supplied to the Commission
by * * *x, 2/ Alleged lost sales amounted to $*** involving *** units of SS DD
product, and *** units of DS DD product. All of the lost sales occurred between
* % % gnd * * * and involved * * *, Commission staff contacted 9 of the 17-
purchasers cited, accounting for alleged lost sales of §¥%%, :

* % % ywas cited in a lost sale allegation of $*** involving *** SS DD
microdisks and *** DS DD microdisks. The price of imports was alleged to be §***
per unit for the SS product, and $*** per unit for the DS product, whereas the
U.S. producer price quote was $*** per unit for the SS product:.and $***.per unit
for the DS product.

* * % opurchaser for * * * reported that this allegation was not completely
accurate. * * * did request bids for *** microdisks, of which:.*** . percent-were
3.5", and *** percent were 5.25". The bid did not specify the amount of SS or DS
product. Companies that offered quotes were * *.%,6 % * % offered the lowest -
prices of $*** for SS and $*** for DS-and was-awarded the sale, although not for
the full quantity of the bid. The price differential with * .* * wag §***, .~

* % * presently purchases approximately o to %% microdisks a month. It
purchases *** percent of its product from * * *. Due to-the supply crunch, * * *
has placed them on an allocation system. * % % stated that price and quality are
the most important factors in his purchasing decision. 1In general, the price of
Japanese product is 10 cents lower than domestic product, and the-quality of the
domestic product is not satisfactory. For example, the * * * product will have
an error rate of 1 out of 2,000 digkettes, whereas * * * or the other domestic
producers will have an error rate of 10 percent. * * * is also required by some
of its customers to use suppliers that have been qualified. For example, * * *,
one of * * *'s customers, requires * * * disks.

3'

h
P
w

* * % was cited in a lost sale allegation of $*** involving *** SS DD
microdisks in * * *, The imported price was alleged to be $*** per disk, $¥***

) e

below the U.S. supplier's price. * * * recalled the order, but reported that the
sale went to a domestic supplier, * * *, * * *_ = % % * pyrchases *** percent of
its microdisks from * * * because * * *'s quality is good and * * * prefers to
buy American. * * * has seen Japanese prices $0.20 to $0.22 cents below U.S.

prices, but * * * has not been satisfied with the quality of those imported

/I ternatlonal Financial Statistics, February 1988.

IR
~
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Table 27

U.S.-Japanese exchange rates: 1/ Nominal exchange-rate equivalents of the
Japanese yen in U.S. dollars, real exchange-rate equivalents, and
producer price indicators in the United States and Japan, 2/ indexed by
quarters, January 1985-December 1987

Uu.s. Japanese Nominal Real
Producer Producer exchange- exchange-
Period Price Index Price Index rate index rate index 3/
--—-U.S., dollars/yen--——
1985:
January-March..... 100.0 100.0 100.0 100.0
April-June........ 100.1 99.3 102.8 102.0
July-September.... 99.4 98.2 108.0 106.7
October-December.. 100.0 95.9 124.4 119.4
1986:
January-March..... 98.5" 93.7 137.2 130.4
April-June........ 96.6 89.7 '151.5 140.7
July-September.... 96.2 87.3 165.4 - 150.1
October-December.. 96.5 85.9 160.8 143.0
1987:
January-March..... 97.7 . 85.5 =~ 168.2 147.3
April-June........ ©99.2 ' 85.1 180.6 154.9
July-September.... 100.3 86.2 175.4 150.6
October-December.. 100.8 4/ 85.9 189.7 4/ 161.7

1/ Exchange rates expressed in U.S, dollars per unit of yen.
2/ Producer price indicators--intended to measure final product prices--are based
on.average quarterly 1nd1ces presented in line 63 of the International Financial

" Statistics.

3/ The indexed real exchange rate represents the nominal exchange rate adjusted
for movements in producer price indices in the United States and Japan. Producer
prices in the United States increased 0.8 percent during the period January 1985
through December 1987. In contrast, producer prices in Japan fell 14.1 percent
during that period.

4/ Data are derived from Japanese Producer Price Indices reported for October
only. ’

Note.--January-March 1985=100.

Source: International Monetary Fund, International Financial Statistics,
February 1988.
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disks. Presently * * * purchases approximately K diskettes a month, an
increase from *** to *** diskettes reported last year.

Wy

S e

* % * ywas cited in a lost sale of §$*** 1nvolv1ng **%% S5 DD m1crodlsks in
* %* % The imported price was alleged to be $*** per unit, whereas the domestic
price quote was $*** per unit. * * *, purchaser of disk products for * * *,
could not recall the specific sale, but commented that * * * would never commit
to * * ¥, % % % gtated that * * * purchased *** microdisks from * * * in * * *
at $*** per unit. . - .

- % * * presently purchases *** microdisks on a quarterly basis from * * * and

* * % The supplier must first be qualified as an approved vendor for * * *
before * * * can purchase their product. :Currently, .* # *'s qualified suppliers
for microdisks are * * *, : - : : ‘

* % % yas cited in a lost sale for $*** involving *** SS DD microdisks in
* * *  The alleged price of the imported Japanese product was $*** per disk,
$*** below the domestic quote. * * * could not recall the order, but commented
that * * * usually purchases from * * *, Domestic-.suppliers, in * * *'s opinion,
do not have a good quality product and - * * *  in particular, only makes a blue
microdisk, whereas * * * offers * * * 6 colors. * * * presently pays * * *
approximately $%**.per disk for SS. DD .and- $**¥* per disk for DS -DD.

* % % was cited in a lost sale for N 1nvolv1ng *%* DS DD mlcrodlsks in *
* %, The price of imported disks was alleged to be $*** per unit, whereas the
domestic price quote was $*** per unit. * * * recalled the specific bid, but
commented that no order was. ever actually made. * * * also. denied that the price
differential was ever that wide. The lowest price * *.* recalled for DS DD
diskettes was $***, If there was a price of $*** for good quallty microdisks,
* % % gtated that = * * would deflnltely purchase them,

% % % gtated that for the specific bid, the price quotes were: ¥ X ¥,
Although price was an important determinant for this bid, leadtime was also a
factor. * * * promised delivery of the order in 3 days, as opposed to a leadtime
for * * * of 4 weeks, and a leadtime for * * * of 8 weeks. * * * would have
received the order, but * ko ultlmately decided not to purchase the microdisks.

Currently, * * % has a * k% w1th ¥ % % for approx1mately Kxx dlsks a month
Under the contract with * * *, * * * yill never pay more than the contract price
for a disk, yet is guaranteed market price if it falls. ‘The main reason * * *
received this contract was that * * * waited too long to reach a decision and
* * % was the only company willing to * * *, The other suppliers all * * *,

* * * yasg cited in a lost sale of $*** involving *** SS DD microdisks and
*** DS DD microdisks. The alleged price of the SS DD import from Japan was $***
per disk, $*** below the U.S. supplier's price quote. The price of the DS DD
import was §$***,  $*** below the U.S. supplier's price quote. * * * could not
recall the sale; but mentioned that * * * would not be surprised if it did occur.
* * * stated that given equal quality, price was usually the deciding purchasing
factor. * * * presently purchases from * * *, The current supply shortage has
made it much tougher to get product in desired colors {(most popular are blue and
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"Apple"-white). The factors important to * * * when it purchases microdisks are
price, quality, and leadtime, but not so much a full product line by the
supplier. Some of * * *'s customers specify Japanese media only (no specific
brand). This accounts for approximately *** to *** percent of * * *'s business.

* % * ywas cited in a lost sale allegation for $*** involving *** SS DD
microdisks in * * *, The Japanese price quote was alleged to be $*** per unit,
* * ¥ % % % could not recall the specific order, but commented that if the
price for SS microdisks was that high, * * * would have probably purchased the DS
product instead. * * * presently purchases microdisks from * * *  * * %
commented that there is currently a severe shortage of SS product. However, DS
product is available if anyone wants to pay the higher price. * * * blamed the
supply shortage on the Japanese who, * * * beljeves, are shifting supply to
Europe. * * * observed that price has increased approximately $0.10 to $0.15 in
the last couple of months and that the price for Japanese product was higher than

that of domestic product.

* * * wag cited in a lost sale allegation of $*** involving *** DS DD
microdisks that occurred in * * *, The alleged price of the Japanese imported
product was $*** §*** helow the domestic supplier's price. * * * could not
recall the specific sale, but stated that there are few U.S5. vendors, most of
whom do not have a full array of colors, and they suffer from quality problems.
At the time of the alleged sale the price for * * * microdisks was $*** per unit,
their sales terms were * * * and they both provided a full range of colored
diskettes. * * * offered only gray microdisks and offered terms of * * * 6 % % *

offered terms of * * *, but were substantially higher in price (§**%*),

The 3 primary factors in * * *'s purchasing decisions are price, credit
terms, and vendor relationships. A penny or two difference in price does not
cause them to switch suppliers. Colors and full product lines are also important
to * * * % % % yould like to purchase * * * from * * *, but their quality in
* % * diskettes is not satisfactory, and * * * does not have a wide array of

colors. * * * currently purchases *** to *** percent of his 3.5" diskettes from
* % %

3,

* * % yas cited in a lost sale of $*** involving *** DS DD microdisks. The
Japanese product was alleged to be $*** per unit, $*** less than the domestic
suppliers product. * * * stated that * * * never purchased that quantity of
microdisks and that * * * was the only supplier that she purchased product from

directly. However, * * * did purchase foreign product from distributors when
* * * requested that specific type of product.

Lost revenues

No specific allegations of lost revenues were reported during the current
investigation. However, * * * alleged aggregate lost revenues of $*** in * * %
and $*** in * * * due to the reduction of its prices to match import prices.
These alleged losses amount to approximately $*** per unit sold by * * * jin * * x
and $*** in * * *  The Commission contacted the two purchasers, * * * that * * *
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specified best exemplified the loss of revenues when * * * was compelled to meet
market prices.

* * % Tt purchases microdisks for * * *; these disks are an additional
feature for * * * gales. * * * reports that * * * currently purchases
approximately *** microdisks a month, primarily from * * *, although they also
purchase high-density disks from * * * in small quantities. As an OEM, * * * has
a 2-step qualification process for selecting acceptable microdisks. First, an
outside house evaluates a sample of microdisks from a supplier and determines
whether they meet * * *'s gpecifications. Second, for those diskettes that pass
the first step, the sample is sent to * * * where their engineers run more tests
on the product. * * * stated that * * *'s qualification process could take up to
a year. Presently, qualified vendors of double-density microdisks for * * *
include * * *, For high-density microdisks, only offshore vendors are qualified:
* % ® % % % hag attempted to qualify its high-density product, but could not
pass a media roughness test,

* % % reports that the Japanese product is currently 10 cents higher than
the domestic product. Price becomes a factor for * * * only if quality and
leadtime are equal between the competing suppliers. * * * does not see a supply
crunch in the double-density market, although * * * does see the market
tightening for the high-density product.

* % % % % % reported that duplicating microdisks currently accounts for
nearly *** percent of their business. Up until the supply crunch late last year
they were purchasing microdisks only from * * *, Now, they also try to -purchase
from anyone that can supply the microdisks. * * * states that while they have

large orders outstanding, * * * has received only small shipments of **% to ***
microdisks.

* * * gtated that price has risen approximately 5 percent because of the
supply crunch. However, availability has become the major factor in * * *'g
purchasing decisions. * * * commented that, in general, the price for Japanese

microdisks is higher than the price for domestic products. Currently, * * *
offers the lowest price and * * * offers the highest price.
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. INTERNATIONAL TRADE
COMMISSION

3. 5 Inch Microdisks and Medla
Therefor From Japan

AGENCY: United States In!emahonal
Trade Commission.

ACTION: Institution of a preliminary
antidumping investigationand - -
_scheduling of a conference to be held in
connection with the investigation. -

suMMARY: The Comrnission hereby gives

notice of the institution of preliminary

antidumping investigation No. 731~-TA-

- 389 (Preliminary) under section 733(a) of
the Tariff Act of 1930 (19 U.S.C. 1673(a})
to determine whether thereisa -
reasonable indication that an mdustry in

. the United States is materially injured,
or is threatened with material injury, or
the establishment of an industry in the
United States is materially retarded, by
reason of imports from Japan of-
unrecorded flexible magnetic disk
recording media, with or without
protective covering, for ultimate use in
recording and storing data with a 3.5”
floppy disk drive, provided for in item
724.45 of the Tariff Schedules of the )
United States, that are alleged to be sold
in the United States at less than fair
value. As provided in section 733(a), the
Commission must complete preliminary
antidumping investigations in 45 days or
in this case by April 11, 1988.

For further information concerning the

conduct of this investigation and rules of
general application. consult the
Commission's Rules of Practice and
Procedure, Part 207, Subparts A and B’
(19 CFR Part 207), and Part 201, Subparts
A through E (19 CFR Part 201).

EFFECTIVE DATE: February 26, 1988.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hinshaw (202-252-1179). Office
of Investigations, U.S. International
Trade Commission, 500 E Street SW.,
Washington, DC 20436. Hearing-
impaired individuals are advised that
information on this matter can be
obtained by contacting the
Commission's TDD terminal on 202-252~
1809. Persons with mobility impairments
who will need special assistance in
gaining access to the Commission

should contract the Office of the
Secretary at 202-252-1000.
SUPPLEMENTARY INFORMATION:

Background

This investigation is being instituted
in response to a petition filed on
February 26. 1988, by Verbatim Corp..
Charlotte, North Carolina, -

Parhcxpatlon in the Investigation .

Persons wishing to participate in this
investigation as parties must file an
entry of appearance with the Secretary
to the Commission, as provided in
§201.11 of the Commission's rules {19
CFR 201.11), not later than seven (7) .
days after publication of this notice in
the Federal Register. Any entry of
appearance filed after this date will be
referred to the Chairman, who will
determine whether to accept the late
entry for good cause shown by the
person desmng to flle the entry

Service List

Pursuant to §201 11(d) of lhe .
Commission's rules (19 CFR 201. ll(d])

_ the Secretary will prepare a service hst

containing the names and addresses of
all persons, or their representatives,
who are parties to this investigation
upon the expiration of the period for . -

- filing entries of appearance.In . -

accordance with §§ 201.16(c) and 207. 3
of the rules (19 CFR 201.16(c) and 207.3),
each document filed by a party to the
investigation must be served on all other
parties to the investigation (as identified

by the service list), and a certificate of

service must accompany the document.

.The Secretary will not accept a g
document for filing wuhout a cerhf“cate '
- of service. :

Conference

The Dlrector of Operahons of the
Commission has scheduled a conference

in connection-with this investigation for

9:30 a.m. on March 21, 1988, at the U.S.
International Trade Commission
Building, 500 E Street SW., Washmgton.
DC. Parties wishing to participate in the
conference should contract jennifer
Hinshaw {202-252-1179) not later than
March 15, 1988, to arrange for their
appearance. Parties in support of the
imposition of antidumping.duties in this
investigation and parties in opposition
to the imposition of such duties will
each be collectively allocated one hour
within which 1o make an oral
presentation at the conference.

Written Submissions

Any person may submit to the
Commisssion on or before March 23,
1988. a written statement of information
pertinent to the subject of the -

investigation. as provided in'§ 207.15 of -
the Commission's rules (19 CFR 207.15).
A sngned original and fourteen {14)
copies of each submission must be filed
with the Secretary to the Commission in
accordance with § 201.8 of the rules {19
CFR 201.8). All written submissions
except for confidential business data
will be available fer public inspection
during regular business hours (8:45 a.m.
to 5:15 p.m.) in the Office of the
Secretary to the Commission.

Any business information for which
confidential treatment is desired must
be submitted separately. The envelope
and all pages of such submissions must
be clearly labeled “Confidential -
Business Information.” Conﬁdentldl
submissions and requests for
confidential treatment must conform
with the requirements of §201.6 of the
Commission’s rules (18 CFR 201. 6).

Authority: This investigation is bemg
conducted under authority of the Tariff Act of
1930, title VII. This notice is published .~

pursuant to § 207.12 of the Commission’s
rules (19 CFR 207.12). ; S

By order of the Commxssnon
Kenneth R. Mason
Serretary

Issued: March 2. 1988.

"[FR Doc. 88-5176 Filed 3—8—88 8:45 am]

BILLING CODE 7020-02-M
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CALENDAR OF THE PUBLIC CONFERENCE
Maréh 21, 1988
Investigation No. 731-TA-389 (Preliminary)
3.5" MICRODISKS AND MEDIA THEREFOR FROM JAPAN
Those persons listed below appeared at the United States International
Trade Commission's conference held in connection with the subject investigation

on March 21, 1988, at the U.S. International Trade Commission, 500 E Street, NW,
Washington, DC. :

In support of the imposition of antidumping duties

Jones, Day, Reavis & Pogue--Counsel
Washington, DC
on behalf of—-

Verbatim Corporation

Richard T. Bourns

President
James Olson

Sr. Vice President & Chief Human Resources Officer
Edward A. Deller

Director of Business Research, Mass Memory Division

Mark Love, Vice'President
Kenneth R. Button, Chief Economist
Economic Consulting Services, Inc.

Thomas F. Cullen, Jr.)
Jerome J. Zaucha )——-OF COUNSEL

In opposition to the imposition of antidumping duties

Wilmer, Cutler & Pickering--Counsel
Washington, DC
on behalf of--

Sony Corporation of America

Toshiro Kobayashi
Manager, Disk Department, Magnetic Products Group

John D. Greenwald )--OF COUNSEL

-more-
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In opposition to the imposition of antidumping duties--Continued

Skadden, Arps, Slate, Meagher & Flom--Counsel
Washington, DC
on behalf of--

Fugi Photo Film Company Ltd. & Related Companies

Toshiyuki Hirai
Sr. Assistant to the President, Fuji Photo Film U.S.A.
Steven Solomon
General Manager, Computer Media Division, Fuji Photo Film U.S.A.

Thomas R. Graham )--OF COUNSEL

Morgan, Lewis & Bockius--Counsel
Washington, DC
on behalf of--

TDK U.S.A. Corp. and TDK Electronics Corp.

Frank Kramer
Industrial Sales Manager, Computer Products Sales & Marketing

Kenneth G. Weigel )--OF COUNSEL

Andrew R. Wechsler, Economist
Economists Incorporated, Washington, DC

Steptoe & Johnson--Counsel
Washington, DC
on behalf of--

Nashua Corporation

Philip D. Winslow, Marketing Manager, Flexible Media Division
A. Suzanne Meszner-Eltrich, Counsel

AGracia'Berg )-—-OF COUNSEL
Baker & McKenzie--Counsel

Washington, DC
on behalf of--

Apple Computer, Inc.
James Burger, Chief Counsel, Government

Thomas P. Ondeck )
Kevin O'Brien . )--OF COUNSEL
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International Trade Administration
[A-588-802]

Initiation of Antidumping Duty
investigation; 3.5" Microdisks and
Coated Media Thereof From Japan

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: On-the basis of a petition
filed in proper form with the U.S.
Department of Commerce, we are
initiating an antidumping duty
investigation to determine whether
imports of 3.5° microdisks and coated
media thereof from Japan are being, or
are likely to be. sold in the United States
at less than fair value. We are notifying
the U.S. International Trade
Commission (ITC) of this action so that-
it may determine whether imports of this
product materially injure, or threaten

material injury to, a U.S. industry. If this
investigation proceeds normally, the ITC
will make its preliminary determination
on or before April 11, 1988. If that
determination is affirmative. we will
make a preliminary determination on or
before August 4, 1988.

EFFECTIVE DATE: March 23, 1988.

FOR FURTHER INFORMATION CONTACT:
John Brinkmann, Office of
Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW.,,
Washington, DC 20230; telephone (202)
377-3965.

SUPPLEMENTARY INFORMATION:

The Petition

On February 26, 1988, we received a
petition in proper form filed by Verbatim
Corporation on behalf of the domestic
3.5” microdisk industry. In compliance
with the filing requirements of 19 CFR
353.36, petitioner alleges that imports of
3.5" microdisks and coated media
thereof from Japan are being, or are
likely to be, sold in the United States at
less than fair value within the meaning
of section 731 of the Tariff Act of 1930,
as amended (the Act), and that these
imports materially injure, or threaten
material injury to, a U.S. industry.

United States Price and Foreign Market
Value

United States price was based on
published prices for sales to
independent distributors in the United
States. Petitioner deducted, where
appropriate, discounts, free goods, other
price-reducing benefits received by each
distributor, U.S. inland freight, U.S. ~
Customs brokerage, U.S. tariff, and
ocean freight and insurance. Since ESP
sales are involved, petitioner also made
adjustments for sales commissions and
indirect selling expenses.

Petitioner based foreign market value
on the prices paid by the first arm's-
length purchasers of 3.5 microdisks in
the Japanese domestic market adjusted
for home market indirect selling
expenses, Japanese inland freight and
warehousing, packing, and differences
in circumstances of sale.

Based upon a comparison of United
States price and foreign market value,
petitioner alleges dumping margins of
between 36.5 percent and 68.1 percent.

Initiation of Investigation

Under section 732(c) of the Act. we
must determine, within 20 days after a
petition is filed. whether it sets forth the
allegations necessary for the initiation
of an antidumping duty investigation.
and whether it contains information

reasonably available to the petitioner
supporting the allegations.

We examined the petition on 3.5"
microdisks and coated media thereof
from Japan and found that it meets the
requirements of section 732(b) of the
Act. Therefore, in accordance with
section 732 of the Act, we are initiating
an antidumping duty investigation to
determine whether imports of 3.5"
microdisks and coated media thereof
from Japan are being, or are likely to be,
sold in the United States at less than fair
value. If our investigation proceeds
normally, we will make our preliminary
determination by August 4, 1988.

Scope of Investigation

The United States has developed a
system of tariff classification based on
the international harmonized system of
Customs nomenclature. Congress is
considering legislation to convert the
United States to this Harmonized
System (HS). In view of this, we will be
providing both the appropriate Tariff
Schedules of the United States
Annotated (TSUSA} item numbers and
the appropriate HS item numbers with
our product descriptions on a test basis,
pending Congréssional approval. As
with the TSUSA, the HS item numbers
are provided for convenience and
Customs purposes. The written
description remains dispositive.

We are requesting petitioners to
include the appropriate HS item
number(s) as well as the TSUSA item
number(s) in all new petitions filed with
the Department. A reference copy of the
proposed HS schedule is available for

- consultation at the Central Records

Unit, Room B-099, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.
Additionally, all Customs officers have
reference copies and petitioners may
contact the Import Specialist at their
local Customs office to consult the
schedule. ’

The products covered by this
investigation are 3.5” microdisks and
coated media thereof from Japan
currently provided for under TSUSA
item number 724.4570 and currently

~ classifiable under HS item number

8523.20.0000.

A 3.5" microdisk is a tested or
untested magnetically coated polyester
disk with a steel hub encased in a hard
plastic jacket. 3.5" microdisks are used
to record and store encoded digital
computer information for access by a
3.5" floppy disk drive. They include
single-sided. double-sided or high

- density formals.

Coated media is the flexible recording
material used in the finished microdisk.
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Media consists of a polyester base film
to which a coating of magnetically
charged particles is bonded. It is
intended for use specifically in a 3.5%
floppy disk drive.

Coated media produced in Japan and
finished into 3.5" microdisks in another
country prior to importation into the
United States from the other country is
tentatively included in the scope of the
investigation. In the course of this
proceeding we will determine whether
to continue to include these indirect
imports in the scope of this
investigation.

Notification of ITC

Section 732(d) of the Act requires us
to notify the ITC of this action and to
provide it with the information we used
to arrive at this determination. We will
notify the [TC and make available to it
all nonprivileged and nonproprietary
information. We will allow the ITC
access to all privileged and business
proprietary information in our files,.
provided it confirms in writing that it
will not disclose such information either
publicly or under administrative ’
protective order without written consent
of the Acting Assistant Secretary for
Import Administration.

Preliminary Determination by ITC

The ITC will determine by April 11,
1988 whether there is a reasonable
indication that imports of 3.5"
microdisks and coated media thereof
from Japan materially injure, or threaten
material injury to, a U.S. industry. If its

determination is negative, the
" investigation will terminate; otherwise,
it will proceed according to the statutory
and regulatory procedures:

This notice is published pursuant to section
732(c)(2) of the Act.

March 17, 1988.

Gilbert B. Kaplan,

Acting Assistant Secretary for Import
Administration. -

|FR Doc. 88-6343 Filed 3-22-88; 8:45 am]
BILLING CODE 3510-D$-M '
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APPENDIX D

SALES QUANTITIES OF MICRODISK PRODUCTS REPORTED
BY U.S. PRCDUCERS AND IMPORTERS
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Table D-1
3.5" double-density media: Total reported quantity sold of U.S.-produced

and imported Japanese product, by quarters, January 1985-December 1987
* * * * * *



Table D-2
Finished 3.5" SS DD microdisks: Total reported quantity sold of U.S.-finished and imported Japanese
products, by types of customer and by quarters, January 1985-December 1987

: (In units)
Sales to distributors Sales to mass
Branded product Unbranded product merchandisers Sales to OEM's
U.S.- U.s.- U.s.- U.S.-
Period finished Japan finished Japan finished Japan finished Japan
1985:
Jan.-Mar..... Kk 195,220 - Kk - *okok *kok 688,550
Apr.-June.... *ikck 348,700 - L - *h % *okk 1,091,700
Jul.-Sept.... *kk 382,570 - *hk - fkk *k % 520,400
Oct.-Dec..... Fkk 388,680 - *k %k - %k L 463,050
1986:
Jan.-Mar..... *E% 513,915 *hk 320,200 1/ Ll Kk 535,787
Apr.-June.... Fkk 370,241 Fhk 169,174 Fkk 60,204 Fkok 632,454
Jul.-Sept.... Fok % 311,442 xHKk 223,233 Tk 113,680 *kk 1,128,217
Oct.-Dec..... Hkok 314,145 xRk 432,247 *hk 99,437 Fodek 750,942
1987:
Jan.-Mar..... *dk 742,768 1/ 482,000 Fdkk 196,410 Kkk 412,961
Apr.-June.... *kk 739,242 1/ 365,200 *kk 116,800 L - 649,556
Jul.-Sept.... CokE% 662,798 1/ 416,300 1/ 144,100 Lkt 714,602
Oct.-Dec..... *Hk 301,574 1/ 229,758 *kk 138,307 xdk 977,065
1/ * * *

Source: Compiled from data submitted in response to questionnaires of the U.S. International Trade Commission.

£1-4



'able D-3 .
inished 3.5" DS DD microdisks: Total reported quantity sold of U.S.-finished and imported Japanese products,

y types of customer and by quarters, January 1985-December 1987

(In units)

Sales to distributors Sales to mass
Branded product Unbranded product merchandisers Sales to QEM's
U.s.- U.s.- U.S.- Uu.s.-
eriod finished Japan finished Japan finished Japan finished Japan
985:
Jan.-Mar..... - Hkk - - ~ 1/ - Fkk
Apr.-June.... - - *kok - 1/ - ik
Jul.—Sept. e - Tk - E 33 - * k% —_ E
Oct.-Dec..... 1/ 108,310 - *E% - 1/ - 301,500
986:
Jan.-Mar..... Fdedk 207,443 Rk 68,450 Ll k¥ - 318,950
Apt'.-June.... - L ki © 354,161 wEK 126, 487 CRR 74,583 - 0 k%% 17,870,242
Jul.-Sept.... wEKR 541,715 K 175,650 KA 148,034 xkx 2,204,862
b;t.—Dec ..... wHx 634,513 wHRE 362,760 wH K 347,537 Kok 1,628,500
987: .
Jan.-Mar..... " 365,200 993,584 TokR 554,500 - K&k ' 526,837 276,020 2,183,716
Apr.=June..... 417,428 844,015 L REE 578,110 COkRE 620,644 364,400 2,709,090
Jul.-Sept.... 282,140 981,219 wHKR 445,600 wAK 860,400 749,010 4,823,209
Oct.-Dec:.... 448,660 1,238,021 ek 496,227 Ak 1,194,030 543,200 7,868,112

VEEER

ource: Compiled from data submitted in response to queStionnaipes of the U.S. International Trade Commission.
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Table D-4

Finished 3.5" high-density microdisks: Total reported quantity sold of
U.S.-finished and imported Japanese products, by types of customer and by
quarters, October 1986-December 1987 1/

(In units)

Sales to distributors Sales to Sales to
Branded product Unbranded mass merch. OEM's
U.s. product
Period _Finished Japan Japan Japan Japan
1986:
Oct.-Dec...... - - - - 2/
1987:
Jan,-Mar...... kel *k% - - cRk%
Apr.—June..... Hhx 63,740 - *hE Kk
Jul.-Sept..... kkk 166,480 k% wkk Ak
Oct.-Dec...... ko 219,850 Kk wHK 68,900
1/ No observations from January 1985 to September 1986.
2/ % % %,

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission,






B-17

APPENDIX E

" INCENTIVE PROGRAMS FOR 3.5" MICRODISKS -
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Incentive Programs for 3.5" Microdisks

Price protection.--Because of the history of falling prices in the floppy
disk market, both U.S. producers and importers generally offer price protection
to their customers for unsold inventory following a decline in the supplier's
official price. The supplier offers the distributor either cash or a product
credit on remaining inventory equal to the difference between the old and new
price. The distributor must contact the supplier within 30 days of publication
of a new price sheet in order to take advantage of the program. The supplier
then reviews the purchaser's inventory and determines the amount due to the
distributor.

Free goods.--Eight of 12 importers and 5 of 6 producers reported instituting
programs that offered free goods to purchasers of microdisks. Typically, a
specific percentage of the quantity of the order is given to the purchaser in
free microdisks (e.g. 1 box for every 10 purchased). However, * * * offered
* % *_  and one importer, * * *, offered * * *, * * *_  an importer of microdisks,
had one free goods program from * * * to * * * that offered * * *, * * * offered
a program that gave *** percent free goods only to * * * for orders of * * *,

* % * offered *** percent free goods in an incentive program held in * * *,

* % * explained that this program occurred after the market price for dlskettes
fell, and prior to an official reduction of * * *'s. price.

Rebates.—-Five of 6 U.S. producers and 5 of 12 importers offered rebate
programs during the period of the investigation. The rebates were based on
either a percentage growth in sales or maintenance of an absolute volume by
purchasers over a specific time period. For example, during * * * * % * gaye
distributors a *** percent rebate on the incremental value of purchases exceeding
* * % gales by *** percent. * * *,6 a U.S. producer of microdisks, offered a ***-
percent rebate to customers in * * * if sales of branded product achieved ***
percent of the contract goal for all products, * * *, * * * offered rebates of
*%* percent on purchases between $*** and $***  and *** percent on purchases over
§x**, % * % reported that it offered rebate programs * * * the value of which
amounted to approximately *** percent of total branded sales.

Market development funds (MDF).--Market development funds provide additional
resources to a customer for market development activities. The petitioner
alleges that MDF programs are frequently employed by importers "as a means of
providing an additional sales-inducing discount." 1/ Four of 12 importers
offered these funds to specific purchasers, which represented between *** to ***
percent of those sales. * * * offered this program to mass merchandisers and
distributors on purchases of all floppy disk products. * * * reported that it
currently allocates *** of branded product sales to its MDF program. However,

* % % indicated that other incentive programs such as * * * draw from this

1/ Petition, p. 43.
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account. * * % U,S, producer who offers market development funds. It currently
allocates *** percent of net revenue to an MDF, and an additional #*** percent of

o 0

net revenue to * * * for MDF activities.

Co-operative advertising allowance.--This incentive program is very similar
to an MDF in that they both attempt to develop the market area for the supplier.
However, the co-operative advertising expense is more easily verifiable. Under
this program, suppliers offer to pay a percentage of the distributor s
advertising expense for highlighting the supplier s branded product. Typically,
proof of this expense must be presented to the supplier for reimbursement.

Nearly all of the U.S. suppliers offer this program, with the reported values
ranging from *** to *** percent of sales to participating customers. U.S.
importers, including * * *, offer these allowances for up to *** percent. * * *
reported that they provide this advertising allowance to customers in the form of

a credit on future purchases. U.S. producers, such as * * *, currently offer a

***-percent allowance, although both * * * and * * * have offered a ***-percent
allowance during the period of investigation.

Spiffs.--Spiffs are payments to distributor sales representatives as a reward
for achieving sales goals of a specified product. Four importers and 4 producers
reported that they offered this program as a short-term promotion. U.S.
producers and importers typically offered cash, although they have also offered
trips and merchandise in the past. * * * currently offers $*** per disk sold to
sales representatives, down from a spiff of $*** per disk prior to 1986. * * *
and * * * have run spiffs that offered sales representatives $*** for every box
sold during a specific time period. * * * has typically given away cash or * * *
merchandise, although it has also offered * * *, Spiff programs account for ***
percent of * * * s total sales of 3.5 product and are a component of their MDF.
* * * also reported that trips have been a part of the firm s spiff program in
the past. The funds for * * * g spiffs came from either the MDF or the co-
operative advertising allowance. '

Cash/credit terms.--Both U.S. producers and importers offer different sales
terms depending on the type of customer. Typically, no sales discount will be
offered to software duplicators or purchasers of unbranded product. * * *,

Warehouse allowances.--* * * who offered a warehouse allowance during the
period of investigation to encourage sales of its product to distributors.

* k%
.

)

Pallet allowances.—--* * * who offered this program. * * #*,

Other programs.—-Four importers and 2 producers reported other purchasing

oL

incentives., * * *_ % % %,






