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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Investigations Nos. 701-TA-267 and 268 (Final) and
' 731-TA-304 and 305 (Final) )
TOP-OF-THE-STOVE STAINLESS STEEL COOKING WARE
FROM KOREA AND TAIWAN

Determinations

On the basis of the record.l/‘developed in the subject iﬁvgstigétions, the
Commission de;ermines, pursuant to section 705(b) éf thé Tariff Act éf 1930
(19 U.s.c. 167ldgb)),_ that an in?ustry in the United States {is materially
injqred_g/.by_reasqn pf 1gpqrts from Korea and Taiwan of _stainless steel
cooking ware, not 1nclg§ing teakettles, ovenware, and kitchenware, for cooking
on stove-top burners, proyided for in item 653.94 of the Tariff Schedules of
ﬂFheﬂ Uniggd, States, which have been found by ;he Department of Commerce to be
subsidized by the Governments of Korea and Taiwan.

The qumission :glsg.determines,‘pursuant,to section 735(b) of the Tariff
A?t,df‘193°_(;9 U.s.GC. 1673dtb)),_that an indugtry in the United States 1is
mate;ial}y injured . 2/ py reason of imports qusuch cooking ware of stainless
§Fe§1 f;om‘Kprea and “Igiwan yhiqh' have been found by the Department of
Commerce 'té .be sold in the United States at less than fair value (LTFV).
Because Commerce made an affirmative final cr;tical circumstances determin- .
‘_gpipn with respect to imports from Taiwan by Lyi Hggn and Sqng fa;, the
‘Commission is required to make an additional finding. Pursuant to section

735(b)(4)(a), the Commission dgpermines that the material injury is not by

'l/ The fecord 1is defined in sec. 207.2(1) of the Commission’s Rules of Prac-
tice and Procedure (19 CFR ( 207.2(1i)).

2/ Chairman Liebeler, Vice Chairman Brunsdale, and Commissioner Stern dissent-
ing.



reason of massive imports of the LTFV merchandise over a short period of time
to the extent that it is necessary to impose the duty retroactively to prevent

such injury from recurring.

Background

The Commission instituted the antidumping investiga;ions effective July
29, 1986, following a preliminary determination by the Department of Commerce
that 1imports of certain stainless steel cooking ware from Korea and Taiwan
were being sold in the United States at LTFV within the meaning of section 731
of the Act (19 U.S.C. 1673). Notice of the institution of the Commission’s
investigations and of a public hearing to be held in connection therewith was
given by posting copies of the notice in the Office of the Secretary, ﬁ.s.
International Trade Commission, Washington, DC, and by publishing the notice

in the Federal Register of August 7, 1986 (51 F.R. 28450).

On November 26, 1986, Comme:cé published its affirmative £final determin-

ations in the Federal Register (51 F.R. 42873) that imports of certain stain-
less steel cooking are being subsidized by theAGovernments of Korea and Taiwan.
Notice of the Commission’s £final countervailing duty investigations and a
public hearing to be held in connection with those investigations was given by.
posting copies of the notice in the Office of the Secretary, U.S. International
Trade Commission, Washington, DC, and by publishing the ﬁotice in the Federal
Register of November 26, 1986 (51 F.R. 42947).

A public hearing was held in Washington, DC, on November 24, 1986, and all

persons who requested the opportunity were permitted to appear in person or by

counsel.



VIEWS OF THE COMMISSION 1/ 2/ , o

We determine that an industry in the United States is materially.-injured .
by reason of imports of top-of-the-stove stainless steel cooking ware from the
Republic of Korea (Korea) and Taiwan that are being sold at less than fair
value (LTFV). We also determine that a domestic industry . in the United States
is materially injured by reason of subsidized imports of top-of-the-stove
stainless steel cooking ware from Korea. and Taiwan. Q{ We also make a-
negative critical circumstances determination with regard to imports from two
Taiwan producers: Song Far Industry Co., Ltd. (Song Far) and Lyi Mean
Industriél»Co., Ltd.'(Lfi Mean). ’Our determination is baéed on the éverall
decline in thé perfobméncé éf the domestic indugtry, increased vdlume and-
market share of the subject iﬁports, and evidence of price suppressionjand )

underselling.

Like product and domestic industry

In title VII investigations, the Commission must determine if the

domestic industry is materially injured or threatened with material injurylﬁy

1/ Chairman Liebeler concurs with her colleagues and joins the majority views -
regarding like product and definition of the domestic industry. See
Dissenting Views of Chairman Liebeler, infra.

2/ Vice Chairman Brunsdale and Commissioner Stern concur with the majority's
discussion regarding like product and definition of the domestic industry.

See Dissenting Views of Vice Chairman Brunsdale and Commissioner Stern, infra.
3/ On Nov. 26, 1986, the Department of Commerce (Commerce) issued its final
affirmative determinations that imports from Taiwan and Korea are being sold
at LTFV and are being subsidized. 51 Fed. Reg. 42,867 and 42,873.



reason of the imports subject to investigation. 4/ To make its
determination the Commission'must define the like product and domestic
industry. 3/

In the preliminary investigations the Commission found a single domestic
industry consiséing of the domestic producers of top-of-the-stove stainless

steel ‘cooking ware. s/ The Coﬁmission found that there are domestiéally

4/ The imported products subject to investigation are non-electric cooking -
ware of stainless steel used primarily for cooking on stove-top burners. Tea
kettles, kitchen ware and oven ware are not included. On Feb. 19, 1986, the
Commerce initiated the subject investigations. 51 Fed. Reg. 6,018. The

‘Commerce notice stated: "The products covered by these investigations are all

non-electric cooking ware of stainless steel which may have one or more layers
of aluminum, copper or carbon steel for more even heat distribution. These
products are provided for in item number 653.94 of the Tariff Schedules of the
United States (TSUS). The products covered by these investigations are
skillets, frying pans, omelette pans, sauce pans, double boilers, stock pots,
sauce pots, dutch ovens, casseroles, steamers and other stainless steel
vessels, all for cooking on stove-top burners, except tea kettles and fish
poachers. Excluded from the scope of the investigations are stainless steel
oven ware and stainless steel kitchen ware, which are included under the
653.94 TSUS classification.”

5/ Section 771(4)(A) of the Tariff Act of 1930 defines "industry" as the
"domestic producers as a whole of a like product, or those producers whose
collective output of the like product constitutes a major proportion of the
total domestic production of that product.” 19 U.S.C. § 1677(4)(A). ™"Like
product” is defined as a "product which is like, or in the absence of like,
most similar in characteristics and uses with, the article subject to an
investigation . . . ." 19 U.S.C. § 1677(10).

6/ Top-of-the-Stove Stainless Steel Cooking Ware from Korea and Taiwan, Invs.
Nos. 701-TA-267-268 (Preliminary) and 731-TA-304-305 (Preliminary), USITC Pub.
1820 at 5-6 (1986).



produced articles of stainless steel cooking ware which are identical to the
imported prodggts provided for in the Commerce notice and that other
domestically produced top-of-the-stove stainless sfeel cooking ware articles
are prdduced in the same range of sizes and configurations and have the same
uses as the impérted product. No data developed in these final investigations
are sufficient to warrant the Commission altering its preliminary like product

and domestic industry definitions. 1/ 8/

7/ In the preliminary investigations, petitioner, the Fair Trade Committee of
the Cookware Manufacturers Association, contended that top-of-the-stove
stainless steel cooking ware produced for sale door-to-door has
characteristics and uses that make it unlike the subject imports. In these
final investigations the petitioner stated that it has changed its position
and concurs with the Commission's preliminary determination that there is one
like product and one domestic industry. Petitioners Pre-Hearing Brief at 7-8.

Certain respondents argued that the Commission should expand its like
product to include cooking ware of other materials, principally aluminum. The
additional data presented to the Commission in these final investigations do
not warrant an expansion of the like product and domestic industry definitions
to include cooking ware made from other materials. See Economics Memorandum'
EC-J-484 at 5 (1986).

8/ 1In these final investigations one domestic producer, Revere Copper and
Brass, Inc. (Revere), imported stainless steel cooking ware from Korea in
1986. Report of the Commission (Report) at A-13. Section 771(4)(B) of the
Tariff Act of 1930 provides that, where appropriate, the Commission may
exclude from the domestic industry producers who are themselves importers -of
the subsidized or dumped product. 19 U.S.C. § 1677(4)(B). To assess whether
an importer ‘should be excluded from the domestic industry the Commission must
consider whether the domestic producer who imports benefits substantially from
the importation of the subject product to the extent that an inaccurate
assessment of material injury or threat may result if its imports are not
excluded. : . ) .

We have considered the volume and percent of domestic shipments
represented by Revere's 1986 imports, along with Revere's asserted reasons for
importing and statements concerning the domestic value added by Revere to
those imports. Accordingly, we have determined that it is not necessary or
appropriate to exclude Revere as a related party in these investigations.
Moreover, had we determined to exclude Revere, it would not have changed our
finding of material injury to the domestic industry.



Accordingly, in these final investigations we find one like product
consisting of all top-of-the-stove stainless steel cooking ware, excluding
teakettles, ovenware, and kitchen ware, and one domestic industry consisting

of the domestic producers of top-of-the-stove stainless steel cooking ware.

Condition of the domestic industry

The Tariff Act of 1930 enumerates factors, among others, which the
Commission is to consider in aésessing the condition of the domestic
industry. ¥/ We have considered each of those factors in reaching our
determination that the domestic industry is materially injured.

The volume and the value of apparent U.S. consumptioﬁ of top-of-the-stove
stainless steel cooking ware showed a net increaée from 1983 to 1985 and
consumption increased from January to September 1986, when compare§ to the
saﬁe period in 1985. 10/ Apparent U.S.'consumptioﬁ increased 11.5 percent
by volume and 5.5 percent by value from 1983 to'1985 and increased 5.2 percent

by volume and 5.1 percent by value in interim 1986. i/

9/ The statute requires the Commission to consider, among other factors,
domestic production, capacity, capacity utilization, consumption, shipments,
inventories, employment and profitability. 19 U.S.C. § 1677(7)(C)(iii).

10/ Full year data for 1986 were not available for these final
investigations. January to September 1986 is hereinafter referred to as
"interim 1986." 1In these views, data from interim 1986 are referred to only
in comparison to the comparable period in 1985.

11/ Report at A-15, Table 1.



From 1983 to 1985, U.S. produ¢tibn of top-of-the-stove stainless éteelr
cooking ware declined substantially by 25.6 percent, from 15.7 to 11.7 million
units. Althoﬁgh U.S. production increased slightly in interim 1986 by 9.3'-
percent, from 6.9 to 7.5 million units, these increases did not make up for
previous declinés. 12/ Domestic capacity increased by 11.7 percent from
1983 to 1984, remained constant in 1985 and declined in intefim 1986. 13/
Capacity utilization declined steadily from a high4of 74.8 percent in i983 to
49.8 percent in 1985. In interim 1986 there Qas-a modest increase in capacity
utilization from 45.0 percent to 52.1 percen£ in part as a result of a
decrease in capacity in 1986. 14/

From 1983 to 1985 domestic shipments of top-of-the-stove stainless steel
cooking ware declined 12.4 percent by volume and 9.3 percent by value. In’
interim 1986, the volume of domestic shipments increased slightly, from
approximately 6.1 million units to 6.4 million units, but continued to decline
in value from $89.5 million to $87;1 million. Domestic shipments as a ratio
of apparent U.S. consumption declined steadily in terms of both volume and

value from 1983 to 1986. When expressed as a ratio to domestic consumption,:

the volume of domestic shipments declined from a high of 26.4 percent in 1983

12/ Id. at A-16-17, Table 2. o
13/ Id. 1Increased capacity is attributable to two new domestic producers, New
Era and WearEver, and installation of more efficient equipment by two other
producers, Farberware and All-Clad. Corresponding 1986 decreases in domestic
capacity can be attributed to plant closings, and decisions to cease
production of certain lines of product and to cease total production of
stainless steel cooking ware. Twc firms stated that they ceaséd production
because of import competition. ’

14/ Id. at A-15-19.



to 20.4 percent in 1986, and the value of domestic shipments demonstrated
similar trends, declining from 68.2 percent in 1983 to 54.3 percent in 1986,
As a share of total shipments, U.S. producers' inventories increased from 16.6

percent in 1983 to 19.2 percent in 1985, and continued to increase in the 1986

interim. period. 13/

Domestic employment, as expressed by the number of workers and the number
of hours worked, -experienced a net decline from 1983 to 1986.. The number of

workers increased slightly from 1983 to 1984, by 3.6 percent, but ‘declined

sharply in 1985, by 15.4 percent. 16/ The trend continued in interim 1986,

when employment declined by nearly 17.0 percent. 17/ The -total hours worked

by employees producing top-of-the-stove stainless steel cooking ware reflect

. ' /
the steady declines during the investigatory period. 18

The profitability‘of U.S. firms from production of top—of-the;stové
stainlesé;steel cooking -ware declined substantially during the investigatory -
period. Although net ‘sales increased from 1983 to 1984, they declined sharply

in 1985, to below 1983 levels.-lg/ Operating—inéome declined sharply from

1983 -to 1985 ‘and continued downward in interim 1986. 20/ As a ratio to net

sales, operating income declined by 49.5 percent from 1983 to 1985. 21/

These downward trends continued in interim 1986, to 6.8 percent.

15/ 1d.
16/ Id. at A-20, Table 5.
17/ 1d. - S -
18/ Id. :

19/ Id. at A-24, _Table 7.

20/ Id. Net income before taxes decl1ned by 74.5 percent from $38 3 million
in 1983 to $9.8 million in- 1985, and declined by 48.6 percent from interim
1985 to interim 1986. 1Id.

21/ Net income as a ratio to net sales declined from 18.7 percent in 1983 to
5.8 percent in 1985. 1Id.



Accordingly, we find -that the domestic industry producing -

top-of-the-stove stainless steel cooking ware is materially injured.

Cumulation
The Trade and Tariff Act of 1984 mandates that the Comm1ss1on

cumulatively assess the volume and- effect of imports if they sat1sfy certain

S

requ1rements gg/ The 1mports must (1) be subject to 1nvestlgat10n, (2)

compete w1th both other 1mports and the domestxc like product, and (3) be

marketed w1th1n a reasonably coincldental perlod 23/

22/ 19 U.S.C. §:1677(7)(e)(iv): provides 'in pertinent part: -
[T)he Commission shall cumulatively assess the volume and effect of
imports from two or more countries of . like products subject to
investigation if such imports compete with each other and with like
products of the domestic industry in the United States market.

See also H.R. Rep. No. 1156, 98th Cong., 2nd Sess. 173 (1984); H.R. Rep. No.
725, 98th Cong., 2nd Sess. 37 (1984). -
23/ Among the factors which the Commission has considered to reach a
determination on cumulation are: . e
—~-the degree of fungibility between 1mports from different countrles
and between imports and the domestic like product, including
consideration of specific customer requirements and other quality
related questions; '
--the presence of sales or offers to sell in the same geographical
markets .of 1mports from dlfferent countrles and the domestic like
" product; .
. ——~the existence of common or s1milar channels of d1str1but10n for
imports from different countries and the domestic like product;
L —-whether .the imports are simultaneously present in the market.

No single one- of these factors is determinative.

1



10

In this instance, imports of top-of-the-stove stainless steel cooking
ware from Korea and Taiwan are.subject to investigation. The domestic llke
product and the subject imports are simultaneously present in consumer markets
nationwide and have the same end—users As in the preliminary 1nvestlgat10ns.
respondents argued in these final 1nvestlgations that 1mports from Korea and
Taiwan should not be cumulated because they do not compete w1th each other
based on quality and prlce dlfferences They contend that 1mports of
top-of- the—stove stainless steel cooking ware are of a qual1ty e1ther
distinctly superior or dlstxnctly 1nfer10r to the domest1cally produced
product. We have reconsidered the respondents' arguments based upon the
record data, including additional evidence developed in the form of purchaser

questionnalres. 24/ The data indicate that the imports from the'subject

countries compete with each other and with the domestic: l1ke product

Consequently, we: determlne that the criteria mandatlng cumulation are met

. - oo 25,
Haterial injury by reason of unfairly traded 1@ports 22

To determxne whether there is material injury by reason of the subJect

imports the Commission con51ders, among other factor5°

24/ Domestic and imported stainless steel cooking ware is available in all
distribution channels and typically merchandise in the same configuration is .
available at a wide range of price points in each marketing channel. See
EC-J-484, supra. Nearly one-third of the responding importers reported that
they imported stainless steel cooking ware from both Korea and Taiwan. Report
at A-13. These data, among others, support cumulation. :

25/ In its final countervailing duty determination Commerce excluded two, «::.-
Korean firms, Woo Sung, Industrial Co. Ltd. (Woo Sung) and Dae Sung Industrial
Co., Ltd. (Dae Sung). 1In assessing the volume and effect of subsidized
imports from Korea, and their cumulative effect, we have excluded the imports.
from Woo Sung and Dae Sung. Because the resulting data are confidential we
are unable to discuss them in detail. However, they generally correspond to
the data regarding LTFV imports and the trends remain the same.
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(1) the volume of imports of the merchandise which
is the subject of the investigation,

(ii) the effect of imports of that merchandise on
prices in the United States for like products,
and

(iii) the impact of imports of such merchandise on
domestic producers of like products. 26/

In determining that a causal nexus exists between the subject imports and
injury to the domestic industry, the Commission assessed the cumulative volume
and value of top-of-the-stove stainless steel cooking ware imports from Korea
and Taiwan. 2L/ The cumulative volume of imports increased by 11.2 percenﬁ
between 1983 and 1985, from 18.4 million . units to 20.5 million units, and
increased by 15.3 percent in interim 1985 to interim 1986, from 14.6 million

units to 16.8 million units. 28/ The cumulative value of imports from Korea -

and Taiwan increased by 28 percent from 1983 to 1985. 29/ -In interim 1985

to interim 1986, the value of imports increased by 9.6 percent. 22/

26/ 19 U.S.C. § 1677(7)..

27/ The data developed in these investigations suggest that import values may
be more reliable than import volumes as they reflect the effect of the subject
imports on the domestic industry. Without "weighing factors" we have been"
mindful of that fact in reaching our determinations. See also, Report at
A-33-34,

28/ 1d. at A-36-37. Imports from Taiwan and Korea accounted for over 60
percent of the volume of imports during the period of investigation. Id. at
A-37. Although the percentage share declined slightly from 1983 to 1985, it
increased in the 1986 interim period. 1Id.

29/ Id. at A-35.

30/ Id. The value of imports from the two countries comprised over 50 percent
of the value of all imports during each year covered by these 1nvestxgations
Id4. at A-37.
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Although U.S. consumption of top-of-the-stove stainless steel cooking

ware increased from 1983 to 1986, both in volume and value, domestic

producers’ market share declined in each year of the investigation. 31/ The

volume of domestically produced stainless steel cooking ware relative to U.S.

consumption declined from 26.4 percent in 1983 to 20.4 percent in 1986. 32/

The decline in the value of domestically produced cooking ware relative to

U.S. consumption was more marked, falling from 68.2 percent in 1983 to 54.3

percent in 1986. 33/

The volume of imports from Korea and Taiwan, as a share of the U.S
market, remained at about 50 percent during each of the whole years for which
data are available and increased from 49.1 percent in interim 1985 to 53.9

34/ The cumulative import penetration ratio,

percent in interim 1986.
meaéured in terms of value, increased steadily in eagh year of the
infestigatioﬁ, from 19.5 percent in 1983 to 24.9 percent in interim
1986. 35/ AsApreviously stated, the value of imports tends to be a more
reliable measure of the impact of imports on the domestic industry. 36/
Pricing data from individual producers are mixed, primarily because of

the wide variety and number of configurations of top-of-the-stove stainless

steel cooking ware. Nonetheless, the trends in pricing, in light of the

31/ Id. at A-38-39.
"32/ 1d4. at A-38.
33/ 1d.

34/ 14.

35/ Id. at A-40-41.
36/ See n. 26.
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import trends establish a causal link between material injury and the subject .-
imports. With minor exceptions, stainiess steel cooking ware imports from the -
subject countries were priced lower to retailers than comparable domestic
cooking ware, and in many instancesvtheAprice of domestically produced cooking
ware was many times greater than that of the subﬁect imports. ar/ ‘Prices

for domeéticelly proddced cooking ware'generally'trended downward during‘the
period of inyestiéationI Prices for the subject imports decreased, or‘were‘:
unchanged over the period of investigetion, and remained generelly beiow the
domestically produced broductsr 38/ rhese trends become oarticularly
51gnif1cant in light of data and testimony concerning the shift to higher
value 1mports in the more recent periods 39/ Notwithstanding the shift to
higher value imports, high priced cooking ware from the subject countries is
generally priced lower than high value domestic cooking ware. ﬂg/_

Accordingly, we find that the domestic industry producing top—of the—stovei

stainless steel cooking ware is. materially 1n3ured by reason of subsidized and’

LTFV 1mports from Korea gnd Taiwan.

Critical Circumstances

Oon Novembeeré,'IQQG, Commerce found that critical circumstancee exist

with regard to imports from twoAIaiwan producere,'song Far and Lyi

39/ Transcript at 102, Report at A-8. : .

40/ Anecdotal data support these trends. For example, in 1986 Farberware
discontinued production of its higher priced Advantage line because it could
not compete with comparable high value imports from Korea and Taiwan. Report
at A-11. Another domestic producer who produced only high value cooking ware
reported that it could not compete with similar products from Taiwan and Korea
and has been forced to make adverse business decisions as a result. Id.
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Mean. A)/ Upon an affirmative final critical circumstances determination by

Commerce, the statuté requires that the Commission must determine if:
the material injury is by reason of ‘massive imports .
to the extent that, in order to prevent such material
injury from recurring, it 'is necessary to impose
[antidumping duties] retroact1ve1y

The Comm1531on s application of the crltxcal clrcumstances prov1sion was

recently upheld by the Court of Internatlonal Trade 1n ICC Industries. Inc V.
WYY,

United stetes, 632AF. Sugp, 36; 41 SCII 198@)

An affirmative oritieal circumstaneee:dete;mioetion is a £inding that,
absent retroective reliet the massite imoorts that occurred after the case
was filed but before Commerce made its prellminary determlnations w111 prolong _

or will cause a recurrence.of.materxal injury to_the domest1e industry. iﬂl

41/ 51 Fed. Reg. 42,882.
42/ 19 U.S.C. § 1673d(b)(4)(A).
43/ In ICC Industries the Court held:

Massive imports which arrive during the "investigation and -are
found by the Commerce Department to have a history of dumping or to
be knowingly bought at less than fair ‘'value do not have to be the . '
subject of a separate injury analysis. Their 1njur10us effect,
coming on top of previous iﬁioFtZtions found to be injurious, may be
easily and legitimately inferred. As to them, the requirement of
additional findings is not meant to complicate the Commission's
analysis of causation, but merely to require the Commission to
determine whether the extent of massive imports will carry the
injury already found to have occurred, beyond its normal duration
unless retroactive duties are imposed.

44/ 1d. at 40. There the court said:

In the opinion of the Court, where a finding has been made that
imports priced at less than fair value are being knowlngly entered
in massive quantities during an investigation, the ITC is not .

E;}‘ required by law or considerations of fairness to isolaté7tﬁe~ﬂjssive
quantities and make them the separate subjEEt‘of an injury’
determxnatxon .

* In-those circumstances it is sufficient if the ITC concentrates
on -the -capacity of these massive imports to render ineffectual the
normal imposition of duties (prospectively from the date of
publication of the preliminary determination)-and thereby bring
about a recurrence of material injury primarily caused by normal
levels of importation.
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The purpose of the provision is to provide relief from a surge of imports that
occurred immediately prior to the suspension of liquidation and to deter
importers froﬁ attempting to circumvent the antidumping laws by massive
shipments immediately after the filing of an antidumping petition. 43/
In this case, Commerce made an affirmative critical circumstances
determination with regard to two Taiwan producers. a6/ We considered the
massive imports from Song Far and Lyi'Hean from February through June 1986,
the period from the initiation of the investigation to the preliﬁinary
affirmative determination by Commerce. The available data establish that
although the volume of imports remained at high levels during the relevant
period, the volume of imports from the fwo compapies fluctuated and was, in
certain months, comparable to historical levels. The value data on imports
for.the.two Taiwan producers demonstrate the same trends. A7/ Moreover,
although the-import penetration of imports from'Song Far and Lyi Mean trended

upward, we do not find'the'increasé to be so great that the imposition of a

retroactive duty is necessary to provide effective relief.

45/ H.R. Rep. No. 317, 96th Cong., 1lst Sess. 63 (1979).
The provision is designed to provide prompt relief to domestic
industries suffering from large volumes of, or a surge over a short
period of, imports and to deter exporters whose merchandise is
subject to an investigation from circumventing the intent of the law
by increasing their exports to the United States during the period
between initiation of an investigation and a preliminary
determination by the Authority.

46/ Because the data for single firms are confidential, we are able to discuss

the basis for our negative critical circumstances determination in general

terms only. .

47/ Commissioner Eckes notes that there was no change in import trends for the

one producer which supplied data on imports subsequent to the preliminary

determination. Thus, import trends 'during the relevant period as well as

subsequent to the preliminary determination do not indicate that exporters

were attempting to circumvent the intent of the law.
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'DISSENTING VIEWS OF VICE CHAIRMAN ANNE E. BRUNSDALE
AND COMMISSIONER PAULA STERN

Top -of- the Stove Stainless Steel Cooking Ware
from the Republic of Korea and Taiwan

Investigation Nos. 701-TA-267 & 268
and 731-TA-304 & 305 (Final)

January 9, 1987

We determine that the domestic industry. producing’
top-of-the-stove stainless steel cooking ware is not materially
injured or threatened with mateffal’injury“by reason of eithet
subsidfzed'br'léss-than-faif=value“(duﬁped)‘impdfts from the

. ‘ RURIE W . s
Republlc of Korea (Korea) and Taiwan We cohcur with the

maJorlty s discussion of like product and definltion of the
domestic industry. 'We have based our findings on our conclusian
that any material injury to the U.S. 1ndustry is fully
attributable to factors other than dumpéd or subsidized

2
imports.

To assess the péfformaﬁqe of an industry for the ‘purpose ‘of
. R o . Lo - G

making a title VII detefmihatian,*ftfis necessary to concentrate

Material retardation of the ‘establishment-of an industry-
in the United States is not an issue ih these invéstigdtion:
and will not be discussed.

2
Chairman Liebeler joins in the discussions of Condition
of the Industry, Cumulation, and Threat of Material Injury.
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on the portion of the industry that produces for domestic
.consumption. Title VII is designed to provide a remedy for the
injuriéus effects of dumped and subsidiiéd imports that are sold
in the United States only. It is not intended to provide a
remedy for the impact of foreign exports on U.S. exports in third

3
country markets.

Condition of the Industry

The most obvious trend in the toé-of-the-ﬁtovg stainless steel
cooking ware industry in recent years .is the marked decline in.
U.S. exports of such cooking ware. U.S. exports, measured either:
by vglue or quantity, fell by aﬁ&ut'LO percent from 1983 th¥oﬁgh

1985, and continued to fall in thé first nine months of 1986 °

3 : :
~ Vice Chairman Brunsdale notes that when the Commission
separates its injury and causation determinations, it
probably should proceed with the former by disassociating
the U.S. industry’'s domestic performance from its export
performance. However, because of problems in making
allocations, such a task may not be possible. The questions
‘'whether the Commission should examine the U.S. industry
producing for domestic consumption only or the U.S. industry
producing for both domestic consumption and exports and, if
the former, how it should disaggregate financial and
production data will be considered in another case.
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compared ‘to:the first nine months of 1985.° At the same time,
domestic~shipments declined by about 10 percent in.both value and
5 : _
quantity: :: The sharp’ decline in exports. is ‘an.important part . .

of the context for examining whethér the domestic industry is:. -.

experiencing:.injury in the U.S. market due to the subject imports.

Caﬁacity and eﬁploymentAdata_present an ambiguous picture of
the condition of the doﬁestic industry. Capacity utilization
decreased ‘from:74 .8 percent in 1983 to 49.8 percent in-1985,
while :capacity-increased from21.0 million units to 23.5 million
units.: “In the:same:period, both’domestic.employmeﬁt.and hours -
worked-.declined significantly, ‘but the ho;rly.wage rate

7
increased:uu

The finahcialwdata also-present an ;mbiguous picture. The -
profitébility of U.é. firms on their production of stainless
steel cooking wane’dec}ined substantially over the period -of
investigattonuA'Profits-measured‘aswthe ratio of net income

before taxes to sales declined from 18.7 percent in 1983 to 5.8.

4
Report to the Commission (Report) at A-18 (table 3).

Id. at A-16 through A-17 (table 2).

Id. at A-20 (table 5).
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percent‘in'1985f§ and declined further from 9.2 percent:in
interim 1985 to 5.1 percent 'in- interim 1986.? Nonetheleésh:the-;
industry remained profitable.. ﬁoréover; alﬁhough the number of
firms reporting losses ranged from zero out.of seven.to.two out
of nine, the two firms, which were not always the ‘same two .firms;,
never accounted for as much as 3 percent.of domestic-éroduction

: .10 . o
in any period in which-losses were reported. ' e

Moreover, the available pfdfit‘figures:prbbab1y~uhdersﬁate;w‘
albeit by an uncertain amount; the.domestic performance o£ this‘:
industry. Admittedly, we. do not have Separate'incqme and iésg;:._v
-figures for the domestic -and’ the export salés:pf'U;S.;?roducersLfv 
Nevertheless, it is reasonable to conclude fhat, becau#e 6fvthea-
sharp decline in exports, the industry expérienced highef profits

in the domestic market than in the export market.

Because the condition of thecdomésti¢4industﬁy is arguable;

we have based our negative determinations on the. issue 6£--

causation. -
.8
Id. at A-24 (table 7).
9
1d.
10

Id. at A-25 (table 8).
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Cumulation

The Trade and Tariff Act of 1984 directs the Commission to
cumulate imports from two or more countries if the imports are.
subject to investigation and if they compete with each othef and
with the domestic-like produc':t.11 Imports of stainless steel:
cooking ware from Korea and Taiwan are the only imports of
stainless steel cooking ware curfently under investigation. Some
respondents argued that-those'imporfs do not compete with
domestic cooking ware because .of qualit& and price
differences.12 Although such differences exist, they are not
~so great as to imply that the imports do n§t compete with ohe‘
another and with the domestic industry;13 Therefore, we -
conciude that the effects of the subject imports of

top-of-the-stove stainless steel cooking ware from Korea and

Taiwan should be cumulated.

11
19 U.S5.C. sec. 1677(c)(iv) (Supp. III 1985).

12
See Report at A-10 through A-12.

13

Vice Chairman Brunsdale notes that there is substantial
evidence on the record that all kinds of cooking ware
compete with each other. See Prehearing Brief on Behalf of
the Korea Metal Flatware Exporters Association at 2-5;
Office of Economics Memorandum, FC-J-484, at 5 (December 17,
1986). . .
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Causation

In order for the domestic ‘industry to be injured by reason of the
unfairly traded imports, the Commission must be able to connect
the injury to the unfai? practice.14 Iheré are several factors
which, taken together, persuade us that any injury experienced by
the domestic industry préducing top-of-the-stove stainless steel

cooking ware is not by reason of dumped or subsidized imports of

stainless steel cooking ware into the United States.

First, the marked decline in U.S. production over the .period.
of iﬁvestigation is primarily a result of the decline in U.S.
exports. U.S. exports fell from 4.5 million units with a value
of $78.7 million in 1983 to 2.7 million units with a value of
$49.9 million in 1985, andscontinued to fall in interim 1986
1 .

compared to interim 1985. In contrast to that sharp decline,

domestic shipments declined by only about 10 percent from 1983

14
See, e.g., H.R. Rep. No. 317, 96th Cong., lst Sess. 47
(1979); S. Rep. No. 249, 96th Cong., lst Sess. 58, 75, & 88

(1979).

15
Report at A-18 (table 3).
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through 1985, in both value and quantity. Reflecting these
disparate trends, in 1983-85 the share of total U.S. prdduction'
accounted for by export shipments fell from 37 to 29 percent by
value and. from 32 to 24 percent:”by'quant:it:y.?.7 The share of =
U.S. production accounted fof”by exports fell sharply in‘interim
1986.1§. Only the decline in'U.S. domestic shipments heea be -

considered in determining whether the U.S. industry has been

materially injured by reason of imports.

Second, tbe small subsidy margins support a nggapive
determination. Almosg.all of thé;imﬁérts’under iﬁvéEﬁiéatibﬁ_are
from Korea. Meaéuring thé import; by value, Kore;‘éccounted for
23.6»percent of U.S. consumption in interim 1986 whereas Taiwén )

19 * : '

accounted for only 1.3 percent. Thus, the average weighted’

subsidy margin is close to the figure reported for Korea. That

19
Id. at A-38 (table 18).
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figure is 0.78 percent. Even -given the significant market
share held by the combined imports from Korea and.Taiwan,. it is .-
very unlikely that such a:small subsidy can have any measurable -
effect .on competing U.S.. producers. Turning to the.antidumping
case, the average dumping margin on imports from Korea is 8.10-

percent.?ll_This is also a small margin, but.it is:large eﬁgughf
to require further examination-of the:roles of .the Korea and

22
Taiwanese imports in the U.S. market.

20 . co R , L oo PR Ll
See 51 F.R. 42867 (November 26, 1985). The final
subsidy margin. for Taiwanese exporters is 2.14 percent.ad
valorem. 51 F.R. 42891 (November 26, 1985).
21

51 F.R. 46884 (December 29, 1986). The average dumping : .
margin on imports from Taiwan is. 22.61 percent. 51 F.R.
42882 (November.-26, 1986). . T

22 . L . oy -
Vice Chairman Brunsdale notes that it is a curious
practice to consider underselling independently from the
margin of dumping or subsidization. Underselling is related
to the economically useful concept of relative price.
Office of Economics Memorandum, EC-J-010, at 8-17 (January
7, 1986). The price of a domestically produced two-quart
stainless steel pot relative to an imported stainless steel
pot of the same size is the quotient of the price of the
domestic and imported pots. Thus, if the price of the
"domestic pot is P and the price of the imported pot is
d

P , then the price of the domestic pot relative to the

i

imported pot, P , is P /P . The Report generally says

r d i
that underselling exists if P is less than one and
r
overselling exists if P 1is greater than one.
r

" Whether there is underselling or overselling says - .¢
little about the effect of the imports on domestic producers
because the imports and the domestic product are rarely
identical. But, if the price of the imported article were
to be increased and the price of the domestic article were

(Footnote continued on next page)
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Third, the import penetritions of' the réspective imports” do-
not show any alafming trends’ that may be attributed to sales at
LTFV. In the ééée'of'Kbrea}'thé'éharé'éf the domestic’ market" v
measured in quantity ‘terms was remarkably stable from 1984 ' °
through 1985. In the January-September 1986 period their share
incteased marginally over that héld during the ‘same pefiodVa year
earlier. In value téerms, the share held by’ Korean impdfté grev:
slowly over the period, representing a ‘shift to higher value
items.23)-TheqéhaféZOf"the domestic market ‘held by imports from *-

Taiwan grew in both quantity and value terms throughout: the **'

(Footnote continued from previous page; -
constant, then more consumers would tend to purchase the
domestic article instead of the imported article. If we
want some idea of what the volume effect of the unfair
practlce has been; we could ask’ ‘whether -domestic ‘sales would-
increase 51gnificant1y if the importers were forced to sell
their products at 'a higher "fair" price. By contrast, if we*
are concerned solely with the volume effect of the unfalr
whether domestic sales would increase slgnlflcantly if the
imports were excluded ‘from the maiKet: The“answer to this °
second question does not in any way depend on the prlces of
the imports. '

The point is that it makes sense to look at the
relative prices of the domestic and imported articles only
when one wants to know what the effect of the unfair trade
practice on domestic producers has been. The only mechanism- .
by which foreign subsidies and dumping can materially injure
a domestic industry is through the alteration of relative
prices in favor of the imported product.

23 o o
See Report a§i§i38 (table'18).
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period. But it is important to note that nelther share ever
achieved any real significance.. (Taiwan'’s largest market share
was 1.5 percent in value terms for January-_September._l986.)24 :
We do not believe that the trends discussed herg would have been . -
significantly different in the absence of any - LTFV margins.
Fourth, U.S. retailers.are increasingly selling cooking.ware .
under -their own private labels.- Their~testimony pdints out that,
unlike the Far:East producers, ;he.U.S; prodﬁ#ers have not been .
willing to sell_unlabeled_copkware,in.limited'vplumegﬂtO'U;éf;
retailers for sale under their.own brand na@es.??_,It is,. . . .
inappropriate to attribute to the subjéct imports ényvinjury from
an unwillingness of domestic producers to cqmpetgifoy tpe_gfowipg_
: pri;ate-brand-label market.
Fifth,,tﬁé.évéilqﬁlelpf{éingidatq'sugﬁért‘the;cqﬁciusidﬁ
that imports of édb;of-;he-sé;§é cog£ing Qﬁp@;ﬁréﬁ;gofeék;gdg
Taiwan are'ﬁot a éaﬁse og ﬁ;;ériéiiiﬁjuff t;jthé-cpmpetiég’wn
domestic i;dustry.‘ Beéaﬁse of”changiﬁg:prédud;;Iiné;béﬁq new
styles, pride'trénds afe dif%iéﬁit to discern. 'The reéo?dygv

1 s

24

Id.
25

Office of Economics Memorandum, EC-J-484, at 6 (December
17, 1986). The magnitude of this effect is uncertain; the
only evidence is anecdotal.
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however, does not indicate any persistent downward trend in
' 26
either domestic producers’ prices or importers'’ prices.

For the foregoing reasons, we conclude that the démestic
industry producing top-of-the-stove stainless stggl cooking ware
is not materially injured by reason of either du;ped or
subsidized imports of top-of-the-stove stainless steel cooking ‘
ware from Korea and Taiwan. -Anyfmaterial injury experienced by
the domestic industry is fully attributable to the other causes

we have discussed.

Threat of Material Injury

A finding that the domestic industry is threatened with material

injury requires evidence.that the threat is real and the actual
' 27 '

injury is imminent. From 1983 through interim 1986, the U.S.

share of total exports from Korea increased from 48.7 percent to

See Report at A-39 through A-44. At the same time; both
cost of goods sold and general, selling, and administrative

- expenses, expressed as ratios to net sales, rose. Id. at
A-24 (table 7).

27
19 U.s.C. sec. 1677(7)(F)(ii) (Supp. III 1985).
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59.8 percent,zg'while the U.S. share of total exports from
Taiwan incfégsed'from:72.0 percent to 92.5 percent.z?_:Korean;
capacity to produce stainless steel cookware did not increase
over the period,-.whereas capacity utilizationmdid increase and
stood at- 91 percent in interim 1Q86;?0 ‘It is-unlikely,
therefore, that Korea will increase its exports to the United
States with the effect of materially injuring the domestic.::
industry. - As for Taiwan,; counsel .stated that the Taiwan
producers were unable to ca1culate_§h¢ir capacity to. produce ’
top-of-the stove stainless steel cooking ware because they.
produce other products in the same plants.31 Thus, although

the Taiwanese producers might be able to rapidly increase their
production, there is no evidence on record to suggest-that they. -
will ﬁarkedly increase exports to the United States. Moreover,
given the small -base from which Taiwanesé imports begin, .any rise .
in imports would have to. be large to: threaten material injury.

Therefore, we conclude that:there is no real and imminent

threat of material injury to the domestic industry either by

28

Report at A-30.
29

Id. at A-31.
30

Id. at A-30 (table 14

See id. at A-31.
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reason of dumped imports of top-of-the-stove cooking ware from
Korea and Taiwan or subsidized imports of top-of-the-stove

cooking ware from Korea and Taiwan.
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. . VIEWS OF CHAIRMAN LIEBELER _
Inv. NOS. 701-TA—267 268 & 731-TA-304 305 (Final)
‘'Top-of-the~Stove Stainless Steel Cooking Ware from Korea
: and Taiwan
‘I determine that an industry in the United States is
not materially injured, or threatenéd with material

injury, by reason of imports of ‘top-of-the-stove stainless

"steel cooking ware from Korea and Taiwan which the

Department of Commerce has determined are being subsidized

1
and sold at less-than-fair-value. I concur with the

majority 1n their discussions of like product and domestic

1ndustry. I concur w1th the discuss1on by Vice Chairman

. Brunsdale and Commissioner Stern of the condition of the

H

1ndustry, the cumulation issues and threat of material .

injuryf

P

Material Injury by Reason of Impc...

In order for a domestic industry to prevail in a-
final investigation, the Commission must determine that

the -dumped’ or subsidized imports cause or threaten to

1. - . S
Material retardation is not an issue because there is
is an established domestic industry produc1ng
top-of-the-stove -stainless steel cooking ware._
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cause material injury to the domestic industry producing
the 11ke product Fir