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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, 0C

Investigations Nos. 701-TA~269 (Final) and
731-TA-311, 312, and 315 (Final)

CERTAIN BRASS SHEET AND STRIP FROM BRAZIL., CANADA,
AND THE REPUBLIC OF KOREA

Determinations

On the basis of the record 1/ developed in the subject investigations,
the Commission determines, 2/ pursuant to section 705(b) of the Tariff Act of
1930 (19 U.S.C. § 1671d(b)), that an industry in the United States is
materially injured by reason of imports from Brazil (investigation No.
701-TA~269 (Final)) of certain brass sheet and strip, 3/ provided for in item
612.39 of the Tariff Schedules of the United States, which have been found by
the Department of Commerce to be subsidized by the Government of Brazil.

Further, the Commission determines, 4/ pursuant to section 735(b) of the

Tariff Act of 1930 (19 U.S.C. § 1673d(b)), that an industry in the United

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).

2/ Chairman Liebeler and Vice Chairman Brunsdale determine that an industry
in the United States is not materially injured or threatened with material
injury, and that the establishment of an industry in the United States is not
materially retarded, by reason of imports from Brazil which are being
subsidized.

3/ For purposes of these investigations, the term "certain brass sheet and
strip" refers to brass sheet and strip, other than leaded brass and tin brass
sheet and strip, of solid rectangular cross section, over 0.006 inch but not
over 0.188 inch in thickness, in coils or cut to length, whether or not
corrugated or crimped, but not cut, pressed, or stamped to nonrectangular
Schedules of the United States Annotated (TSUSA). The chemical compositions
of the products under investigation are currently defined in the Copper
Development Association (C.D.A.) 200 series or the Unified Numbering System
(U.N.5.) C20000 series. Products whose chemical compositions are defined by
other C.D.A. or U.N.S. series are not covered by these investigations.

4/ Chairman lLiebeler and Vice Chairman Brunsdale determine that an industry
in the United States is not materially injured or threatened with material
injury, and that the establishment of an industry in the United States is not
materially retarded, by reason of imports from Brazil, Canada, or the Republic
of Korea which are being sold at less than fair value.




States is materially injured by reason of imports from Brazil (investigation
No. 731-TA-311 (Final)), Canada (investigation No. 731-TA-312 (Final)), and
the Republic of Korea (investigation No. 731-TA-315 (Final)) of certain brass
sheet and strip, 1/ provided for in item 612.39 of the Tariff Schedules of the
United States, which have been found by'the Department of Commerce to be

sold in the United States at less than fair value (LTFV).

The Commission instituted investigations Nos. 731-TA-311, 312, and 315
(Final) effective August 22, 1986, following preliminary determinations by the
Department of Commerce that imports of certain brass sheet and strip from
Brazil, Canada, and the Republic of Korea were being sold at LTFV within the
meaning of section 731 of the Act (19 U.S.C. § 1673). Notice of the
institution of the Commission's investigations and of a public hearing to be
held in connection therewith was given by posting copies of the notice in the

Office of the Secretary, U.S. International Trade Commission, Washington, DC,

and by publishing the notice in the Federal Register of September 10, 1986
(51 F.R. 32255). The Commission instituted invéstigation No. 701-THA-269
(Final) effective November 10, 1986, following a preliminary determination by
the Department of Commerce th&t'impokts of certain brass sheet and strip from
Brazil were being subsidized within the meaning of section 701 of the Act‘

(19 U.5.C. § 1671). Notice of the institution of the Commission's

1/ For purposes of these investigations, the term 'certain brass sheet and
strip" refers to brass sheet and strip, other than leaded brass and tin brass
sheet and strip, of solid rectangular cross section, over 0.006 inch but not
over 0.188 inch in thickness, in coils or cut to length, whether or not
corrugated or crimped, hut not cut, pressed, or stamped to nonrectangular
Schedules of the United States Annotated (TSUSA). The chemical compositions
of the products under investigation are currently defined in the Copper
Development Association (C.D.A.) 200 series or the Unitied Numbering System
(U.N.S.) C20000 series. Products whose chemical compositions are defined by
other C.D.A. or U.N.S. series are not covered by these investigations.




investigation and of a public hearing to be held in connection therewith was
given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice

in the Federal Register of November 21, 1986 (51 F.R. 42142). The hearing on

the investigations was held in Washington, DC, on December 1, 1986, and all
persons who requested the opportunity were permitted to appear in person or by

counsel.






VIEWS OF COMMISSIONERS ALFRED E. ECKES,
DAVID B. ROHR AND SEELEY G. LODWICK

We determine that an industry in the United States is materially injured
by reason of imports of brass sheet and strip from Brazil, Canada, and the
Republic of Korea (Korea), that are being sold at less than fair value
(LTFV). We also determine that an industry in the United States is materially
injured by reason of subsidized imports of brass sheet and strip from
Brazil. 1/ 2/ 3/

Our affirmative determinations are based on the deteriorating condition
of the domestic industry, the significant market penetration ratios, and the
adverse impact of imports on prices for the domestic product during the period

of investigation.

Like product and domestic industry 4/ 5/

Section 771(4)(A) of the Tariff Act of 1930 defines "industry as the
"domestic producers as a whole of a like product, or those producers
whose collective output of the like product, constitutesva major
proportion of the total domestic production of that product.” 6/ *"Like
product" is defined as "a product which is like, or in thekabsence of like,

most similar in characteristics and uses with the article subject to the

1/ Chairman Liebeler and Vice Chairman Brunsdale dissent.

2/ Commissioner Stern did not participateé in this investigation.

3/ Material retardation is not an issue in these investigations and will not
be discussed. ,

4/ Chairman Liebeler concurs with the discussion of like product and the
definition of the industry. See her Dissenting View for causation.

5/ Vice Chairman Brunsdale concurs with the discussion of like product and
the definition of the industry. See her Dissenting View for condition of the
industry and causation.

6/ 19 U.S.C. § 1677(4)(A).



investigation . . . ." 7/

Brass sheet and strip are products of a solid rectangular cross section
that is over 0.006 inch but not over 0.188 inch thick, in coils or cut to
length, whether or not corrugated or crimped. Sheet is over 20 inches wide,
and strip is not over 20 inches wide. 8/ The articles under investigation are
brass sheet and strip known as the CDA 200 or UNS C20000-series. 9/ 10/ They
are manufactured in three basic stages: casting, rolling, and finishing. 11/
Some of the unfinished brass material is purchased by firms commonly referred
to as rerollers. Rerollers do not cast brass, but rather purchase
intermediate-to-heavy gauge brass sheet or strip and then perform additional
processing to convert the material into finished brass sheet or strip. 12/

The articles that are the subject of these investigations 13/ are known
for their ease of manufacture, electric conductivity, excellent forming and
drawing properties and goéd strength. Brass sheet and strip have numerous
uses, including ammunition, automotive radiators, coins, door hardware and

bathroom accessories, electrical connectors, jewelry, and

7/ 19 U.s.C. § 1677(10).

8/ Report of the Commission (Report) at A-4.

9/ Brass is an alloy of copper in which zinc is the principal alloying
element, with or without small quantities of other elements. Among the
various numbering systems that have been devised to categorize the different
alloys within the family of brasses is the three-digit numbering system of the
Copper Development Association ("CDA") and the five-digit Unified Numbering
System ("UNS").

10/ In 1985 the U.N.S. GC20000-series represented approxxmately 90 percent of
the U.S. consumption of brass sheet and strip. Report at A-4, n.4.

11/ Id. at A-4.

12/ Id. at A-15.

13/ The "article subject to an 1nvestlgatxon" is defined by the scope of the
investigations initiated by the Department of Commerce, which in these cases
covers "brass sheet and strip, other than leaded brass and tin brass sheet and
strip, currently provided for under items 612.3960, 612.3982, and 612.3986 of
the Tariff Schedules of the United States (TSUS)." 51 F.R. 11,771-778 (Apr.
17, 1986).



lamp bases. 14/ There is no distinction between the imported and the domestic
product. In the Commission's preliminary investigation, the Commission found
one like product that included both brass material to be rerolled (reroll) and
finished brass sheet and strip (finished products). 15/

We again determine that there is one like product. The Commission has
addressed the issue of whether semi-finished (reroll in this case) and
finished products constitute one like product or separate like products in

previous investigations. 16/ Some of the factors the Commission has applied

14/ Report at A-6.

15/ Certain Brass Sheets and Strips from Brazil, Canada, France, ltaly, the
Republic of Korea, Sweden, and West Germany, Invs. Nos. 701-TA-269-270
(Preliminary) and Invs. Nos. 731-TA-311-317 (Preliminary), USITC Pub. No. 1837
at 7 (1986).

16/ See, e.g., Nylon Impression Fabric from Japan, Inv. No. 731-TA-269
(Preliminary), USITC Pub. 1726 at 5 (1985); 0il Country Tubular Goods from
Argentina and Spain, Invs. Nos. 731-TA-191 & 195 (Final), USITC Pub. 1694 at
4-6 (1985); Certain Flat-Rolled Carbon Steel Products from Brazil, Inv. No.
731-TA-123 (Final), USITC Pub. 1499 at 5-7 (1984); Low-Fuming Brazing Copper
Wire and Rod from France, New Zealand, and South Africa, Inv. No. 701-TA-237
(Preliminary) and Invs. Nos. 731-TA-245-247 (Preliminary), USITC Pub. 1673 at
8 (1985); Certain Welded Carbon Steel Pipes and Tubes from the Republic of
Korea and Taiwan, Invs. Nos. 731-TA-131-132 (Final), USITC Pub. 1519 at 4-6
(1984); Choline Chloride from Canada, Inv. No. 731-TA-155 (Final), USITC Pub.
1595 at 4-5 (1984); Fireplace Mesh Panels from Taiwan, Inv. No. 731-TA-49
(Preliminary), USITC Pub. 1186 at 3-4 (1981); Sorbitol from France, Inv. No.
731-TA-44 (Final), USITC Pub. 1233 at 4 (1982).

The issue of whether sheet and strip constitute one like product has also
been discussed in many past Title VII steel investigations. See Stainless
Steel Sheet and Strip from West Germany, Inv. No. 731-TA-92 (Preliminary),
USITC Pub. No. 1252 at 6-7 (1982); Stainless Steel Sheet and Strip from the
Federal Republic of Germany and France and Stainless Steel Sheet and Strip and
Plate from the United Kingdom, Invs. Nos. 701-TA-195 & 196 (Final) and
731-TA-92 & 95 (Final), USITC Pub. 1391 at 4-5 (1983) and Stainless Steel
Sheet and Strip from Spain, Inv. No. 731-TA-164 (Final), USITC Pub. No. 1593
at 4 (1984).



are : (1) physical chardcteristics, (2) interchangeability, (3) channels of
distribution, (4) costs of processing, (5) complexity of processing, (6)
labor, and (7) price. 17/

Petitioners argue that brass shegt and strip be considered a single like
product since reroll is nothing more than brass sheet and strip that can be
reduced by further rolling to thinnér gauges. The Korean and Canadian
respondents accept the determination of a single like product and in contrast
with their position during the prelimihary investigation, the Brazilian
respondents do not argue that there is more than one like product.

The Commission's questionnaires included two questions concerning reroll
in order to help the'CQmmission address the reroll/finished product issue.
The first question asked if brass sheet and strip for reroll could be
distinguished from other brass sheet and strip on the basis of physical
characteristiés. A large number of brass mills, rerollers and other
purchasers reSponde& that reroll coﬁld not bé distinguished from other brass
shéet'and strip bnvﬁhe bésis of physical éha:acteristics.- The second question
asked ifxbrésé shee£ andvsﬁrip £hat is sold for rerolling could be used for
anything other than rerolling. 18/ Allvthe brass mills responded in the
affirmat;vef while rerollers' pespoﬁses'were split.‘ A large number of
imporfers ais& indicated that brass shéet and strip'sold for‘rerolliqg could
be used fof other things besides rerolliﬁg. Howeve;, the larger importers

tended to respond in the negative. 19/

17/ The Commission's application of some of these factors was affirmed by the
Court of International Trade in Roquette Freres v. United States, 7 CIT __ ,
583 F. Supp. 599 (1984).

18/ Commissioner Rohr interprets this question to mean that reroll can be sold
without further processing.

19/ Report at A-6-A-7.



We find that reroll and finished products are metallurgically identical
and are produced in the same manner. More importantly, they can be
interchanged and with little or no further processing required for the
reroll. We, therefore, determine that there there is a single "like product",
brass sheet and strip which includes reroll and finished.products.
Furthermore, we determine that both primary mills with casting capabilities

and rerollers are the domestic producers of this product. 20/

Condition of the domestic industry

In evaluating the condition of the domestic'iﬁdustr}, the Commission
considers, among other factors,‘domestic prodﬁétion;véaﬁahity, capacity
utilization, shipments, inventories, employment, and financial
performance. 21/ We have identified hine U.S. brass mills and ten rerollers

that produce C20000-series brass sheet and‘strip; gg/ B

20/ Commissioner Rohr notes that in Certain Butt-Weld Pipe Fittings from
Brazil, Japan, and Taiwan, Invs. Nos. 731-TA-308-310 (Final), USITC Pub. No.
1918 (1986), the Commission determined that converters, which produced
butt-weld pipe fittings from intermediate products performed sufficient
operations to be considered members of the industry producing finished
butt-weld pipe fittings. The Commission's analysis considered that (1) the
converters were necessary to prepare the product for its final use, (2) the
number of conversion steps varied, (3) the conversion operations required a
significant capital investment in property, facilities and equipment, and (4)
the number of employees engaged in the production of both finished and
unfinished fittings were significant. The Commission determined that the
production activities of the finishing operations were sufficient to justify
the inclusion of converters in the domestic industry. . Commissioner Rohr notes
that by applying this analysis, he determines that the industry includes
rerollers. : .

21/ 19 U.S.C. § 1677(7)(C)(iii).

22/ Report at A-13-A-15. One of these rerollers is out of business.
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We recognize that, in 1984, there was much greater demand for
C20000-series brass sheet and strip than there was at any other time during
the perioed under investigation. 23/ As a consequence of this upsurge in
demand, domestic production, 24/ capacity utilization, 25/ and shipments, 26/
all rose from 1983 to 1984. The quantity and value of imports rose
considerably from 1983 to 1984, 27/ és did the market penetration of
imports. 28/ Rather than overémphasizing data obtained regarding the
condition of the domestic industry in 1984, avyea; of unusually high demand,
we have looked at trends existing over the period of 1nvest1gation r
Overemphasis of data obtained from 1984 would obscure deterxoratxng conditions
of the domestic industry. |

Production of C20000-series bréss sheet and strip increaséd by 11.2
percent from 1983 to 1984 and then decreased by 17.3 pefcgnt‘in 1985.
Production for January-June 1986 was essentially uﬁchanged coﬁpafed to the
corresponding period of 1985. Capacity increased from 1983 to 1985, then

declined in January-June 1986 as compared to January-June 1985 levels. 29/

23/ Id. at A-10.

24/ 1Id. at A-19, Table 3.

25/ 1d. '

26/ Id. at A-21, Table 4.

27/ 1d. at A-42, Table 16.

28/ Id. at A-47.

29/ 1d. at A-19, Table 3. Much of the equipment used to produce C20000-series

brass sheet and strip can also be used to produce other types of brass sheet
and strip. Most of the questionnaire responses did not or could not separate
these data. Consequently, the most important statistic is total capacity.

10
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Capacity utilization increased in 1984 to 75.7 percent, then declined to 60.7
percent in 1985, well below levels of 1983 and 1984. A slight increase is
evident when the January-June 1986 level is compared to the corresponding
period in 1985. 30/

Industry shipments increased by 13.4 percent from 407.9 million pounds in
1983 to 462.5 million pounds in 1984, then decreased by 18.8 percent to 375.4
million pounds in 1985. Shipments for January-June 1986 changed minimally
compared to the corresponding period of 1985. 31/

Employment, hours worked, and wages paid for the brass sheet and strip
industry increased from 1983 to 1984, then decreased in 1985 to levels well
below those of 1983. This decline continued in the interim period of 1986 as
compared to interim 1985. 32/

The financial condition of the brass sheet and strip industry showed
improvement from 1983 to 1984, then suffered a sharp decline in 1985. Sales,
gross profit, operating income, and cash flow all fell below, and in some
instances significantly below, 1983 levels in 1985. 33/. The number of firms

reporting losses on their financial operations increased from 1983 to 1985. 34/

30/ Id. at A-20.
31/ Id.
32/ Id. at A-24. We note that some of the decline in hours worked is

attributable to productivity gains.
33/ 1Id. at A-26-A-31.
34/ Id. at A--31, Table 8.
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We therefore determine that the domestic industry is currently

experiencing material injury.

Cumulation

Under the Trade and Tariff Act of 1984, three requirements must be
satisfied to invoke the cumulation provision, The imports must: (1) compete
with both other imports and the domgstic‘like product, (2) be marketed within
a reasonably coincidental period, and (3) be subject to investigation. 35/

We determine that it is appropriate to cumulate the effect of prices and
volumes of LTFV imports from Brazil, Canada, France, Italy, South Korea,
Sweden, and West Germany, and subsidized imports from Brazil_and France. 36/
The evidence indicates that domestic and imported C20000 series brass sheet
and strip compete with one another.

In determining whether ghe imported products compete with each other and
with the like product in the United States market and whether the marketing of
imports is reasonably coincident, the Commission has considered several
factors: (1) the degree of fungibility between imports from different
countries and between imports and the domestic like product, including
éonsideration of specific customer requirements and other quality related
questions; (2) the presence of sales or offers to sell in the same

geographical markets of imports from different countries and the domestic like

35/ 19 U.S.C. § 1677(7)(E).
36/ Commissioner Rohr notes that he would have made an affirmative
determination with or without cross cumulation.

12
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product; (3) the existence of common or similar channels of distribution of
the imports and the domestic like product; and (4) whether the imports are
simultaneously present in the market. 37/ This analysis is not exhaustive and
no single factor is determinative. If the criteria for cumulation are
satisfied, cumulation is mandatory. Although the date for the Commission's
final investigation involving imports from Sweden, West Germany, France, and
Italy is later than the Brazilian, Canadian, and Korean-investigations at
respondents' request, all petitions were filed simultaneously and are
currently under investigation at Commerce. 38/

In the preliminary determination, theVCommission;concluded that there is
only one like product and that the imports competed so as to justify
cumulation. 39/ We have received no specific information that would dictate
that the Commission adopt a different conclusion in these investigations and
again determine that there is one like product and that the imports compete

with each other and with the like product.

Material injury by reason of LTFV and subsidized imports'

In determining whether there is material injury by reason of LTFV or
subsidized imports, the statute directs the Commission to consider, among

other factors, the volume of the subject imports, the effect of such imports

37/ See, e.g., 0il Country Tubular Goods from Austria, Romania, and Venezuela,
Invs. Nos. 701-TA-240 & 241, and 731-TA-249-251 (Preliminary), US1TC Pub. 1679
at 8 (1985).

38/ See Iron Construction Castings from Brazil, India, and the People’'s
Republic of China, Invs. Nos. 701-TA-249 and 731-TA-~262, 264, and 265 (Final),
USITC Pub. No. 1838 at 13 n.37 (1986). ,

39/ Certain Brass Sheets and Strips from Brazil, Canada, France, Italy, The
Republic of Korea, Sweden, and West Germany, supra note 15, at 10.

13
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on U.S. prices for like products, and the impact of the subject imports on
domestic producers of like products. 40/

In determining whether imports of C-20000 series brass sheet and strip
are causing material injury to a domestic industry, we have considered the
cumulated imports from Brazil, Canada, Italy, France, Korea, West Germany and
Sweden. The volume of imports from these countries is significant throughout
the period under investigation; Such imports increased from 82 million pounds
to 134 million pounds in 1984, and then decreased to 96 million pounds in
1985. Imports totalled 56 million pounds during interim 1985 and declined
somewhat to 46 million pounds during interim 1986. 41/

Market penetration of C20000-series brass sheet and strip from the seven
countries increased from 15.6 percent in 1983 to 21.0 percent in 1984, before
declining to 18.7 percent in 1985. Penetration in interim 1985 was 19.6
percent as compared with 16.7 percent in interim 1986. 42/ Although market :
penetration declined from 1984 to 1985, and declined again in interim 1986 as

compared with a similar period in 1985, the absolute percentages were

40/ Section 771(7)(B) of the Tariff Act of 1930 states that the Comm1531on is
to consider, among other factors--
i) the volume of imports of the merchandlse
which is the subject of the investigation,
ii) the effect of imports of that merchandise
on prices in the United States for like
products, and
iii) the impact of imports of such merchandise
on domestic producers of like products.

19 U.S.C. § 1677(7)(B).

41/ Report at A-47, Table 19.
42/ Id. at A-48, Table 20.
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significant and remain above 1983 levels. Thus, the imports subject to
investigation continue to have a very significant presence in the market.

The Commission asked producers and importers to provide quarterly price
data for the period of January 1983-June 1986 on their nontoll account sales
for nine common brass sheet and strip products. The Commission also asked
producers to provide price data for toll account sales of four products. The
price data for domestic producer toll account sales indicate that the
weighted-average prices generally increased during the period under
investigation. In contrast, price data for nontoll account sales showed a
downward trend in most product categories. 43/ The price data for imports
from Brazil, Canada and Korea suggest that importers' prices generally fell
during the period of investigation. 44/

Price data for each of the countries subject to these investigations
showed underselling by importers in the majority of price comparisons. 45/
Moreover, the investigations show numerous instances of lost sales to
imports. 46/

The significant price underselling of the U.S. product by the imported
product further supports the conclusion that the subject imports are at least
a cause of the material injury suffered by the domestic industry. Moreover,

we interpret the generally declining price trend of the domestic product to

43/ Id. at A-54-A-57.

44/ Id. at A-56-A-58.
45/ Id. at A-59.

46/ See Id. at A-73-A-77.
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indicaté that domeéfié prices have been significantly depressed by the subject
imporéé."This'concluéibn is butressed by the fact that the subject imports
coﬁpeied'almost soleiy for nontoll sales} and toll account prices did not
experience the decline expériencéd by hontoil account prices. 47/

We conclude that.the‘significant volume of C-20000 series brass sheet and
strip from Braiil, Canada, Franéé,‘Italy,’Kofea, Sweden and West Germany, and
the consistently high import penetration during most of the period of
investigation, together‘with‘underseiling while domestic prices generally
declined, establishes material injury to the domestic industry by reason of
the LTFV imports from Brazii, Canada and Korea and the subsidized imports from

Brazil.

417/ Commissioner Lodwick notes that though price comparisons are clouded
somewhat by a plethora of adjustment factors such as scrap buy, yield losses,
and time of metal price fixing, the information of record indicates that
importer prices generally undercut domestic producer prices, domestic producer
prices generally declined, and domestic producer prices did not keep pace with
costs as evidenced by the decline in gross and operating margins from 1983 to
1985.

16



17

VIEWS OF CHAIRMAN LIEBELER

Inv. Nos. 701-TA-269-270 and 731-TA-311, 312 & 315 (Final)
Brass Sheet and Strip from Brazil, Canada,

and the Republic of Korea

I determine that an industry in the United States is
not materially injured, or threatened with material
injury, by reason of imports of brass sheet and strip from
Brazil, Canada, and the Republic of Korea which the
Department of Commerce has determined are being sold at
less than fair value. I also determine that an industry
in the United States is not materially injured or
threatened with material injury by reason of subsidized
imports of brass sheet and strip from Brazil;1 I concur
with the majority in its discussion of like product and

domestic industry. I join Vice Chairman Brunsdale’s

determination with respect to condition of the industry.

1
Material retardation is not an issue because the
industry is well established.
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Material Injury by Reason of Imports

In order for a domestic industry to prevail in a
final'investigatiqn,‘the Commission must determine that
the dumped or subsidized imports ‘cause or threaten to
cause material injury to the!domeétic industry producing
the like product. First, the Commission must determine
whether the domestic industry producing the like product
is materially injured or is threatened with material °
injury. Second, the Commission must. determine whether any

injury or threat thereof is by reason of the dumped or

subsidized imports. Only if the Commission‘'answers both '’

questions in the affirmative, will ‘it make an affirmative
determination in the investigation.

Before analyzing the data, however, the first- o
question is whether the statute is clear.or whether one
must resort to the legislative historYuin~order to
interpret the relevant sections of the*antidumpinq'léw.t
The accepted rule of statutory construction is that a
statute, clear and unambiguous on its face, need not and
cannot be interpreted using secondary sources. Only
statutes that are of doubtful meaning are subject to gqqh

statutory interpretation.

2

C. Sands, Sutherland Statutory Construction, § 45.02
(4th ed. 1985).

18
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The statutory language used for both parts of the
two-part analysis is ambiguous. “Material injury” is
defined as ”harm which is not inconsequential, immaterial,
or unimportant."3 This definition leaves unclear what
is meant by‘harm. As for the causation test, "by reason
of” lends itself to no easy interpretation, and has been
the subject of much debate by past and present
commissioners. Clearly, well-informed persons may differ
as to the interpretation of the causation and material

injury sections of title VII. Therefore; the legislative

history becomes helpful in interpreting title VII.

The ambiguity arises in part because it is clear that
the presence in the United States of additional foreign
supply will always make the domestic industry worse off.
Any time a'foreign producer exports products to the Unitéd

States, the increase in supply, ceteris paribus, must

result in a lower price of the product than would
otherwise prevail. If a downward effect on price,

accompanied by a Department of Commerce dumping or subsidy

3
19 U.S.C. § 1977(7) (A) (1980).

19
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finding and a Commission finding that financial indicators
were down were all that were réqﬁifedlfor an éffirﬁétive
determination, there would be no need to inquirezfurther

into ¢causation.

But the legislative histbry shows that the mere
presernce ‘of LTFV imports is not sufficient to estéblish
causation. 1In the'légiélative'hiStory.té ﬁhe Trade
Agreements Acts of 1979, Congress stated: B

‘[T]hé ITC will consider information which .
indicates that harm is caused by factors other
than the less-than—faif--valuebi'mports.'4
The FinancevCommittee emphasized the need for an
exhaﬁséiﬁeipanéqgién:analysis, stating, ”the Commission
must saﬁiéfy'itseif;that, in light of all the information
presepfea,vthére is aﬁsqfficientrcausal.link‘between the

less-than-fair-value imports and the requisite injury.”

The Senate Finance Committee acknowledged that the

causation ‘analysis would not be easy: “The determination

4 o .
Report on the Trade Agreements Act of 1979, S. Rep.
No. 249, 96th Cong. 1lst Sess. 75 (1979).

5
Id.

20
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of the ITC with respect to causation, is under current
law, and will be, under section 735, compiexuénd
difficult, and is matter for the judgment of thé.ITc."6
Since the domestic industry is no doubt wotsé bﬁf by the
presence of any imports (whether LTFV or fairly.traded)
and Congress has directed that this is not enough upon
which to base an affirmative determination, the Commission

must delve further to find what condition Coﬁgress has

attempted to remedy.

In the legislative history to the 1974 Act, the Senate

Finance Committee stated:

This Act is not a ’protectionist’ statute
designed to bar or restrict U.S. imports; rather,
it is a statute designed to free U.S. imports
from unfair price discrimination practices. * * *
The Antidumping Act is designed to discourage and
prevent foreign suppliers from using unfair price
discrimination practices to the detriment of a

7
United States industry.

Thus, the focus of the analysis must be on what
constitutes unfair price discrimination and what harm

results therefrom:

Id.

7
Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong.
2d Sess. 179. .
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[Tlhe Antidumping Act does not proscribe
transactions which involve selling an imported
product at a price which is not lower than that
needed to make the product competitive in the
U.S. market, even though the price of the
imported product is lower than its home market r
- 8
_price.

ThiS'”diffiCﬂlt'and coﬁplex” judgmeﬁt by the
Commission is aided greatly by the use of economic and
financial analysis. One of the most important assumptions.l
of traditional microeconomic theory is that firms attempt

to maximize profits.9 Congress was obviously familiar
with the economist’s tools: ”[I]mporters as prudent
businessmen'dggling'fairly would‘be interested(in_qf
maximizing profits by'Selling at prices as high asééhe
U.S. market WOﬁld:bear;";q' - |

An assertion of unfair price discrimination should be

accompanied by a factual record that can support such a

Id.

9
See, e.g., P. Samuelson & W. Nordhaus, Economics

42-45 (12th ed. 1985); W. Nicholson, Intermediate
Microeconomics and Its Application 7 (3rd ed. 1983).

10 , . ,
Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong.

2d Sess. 179. 2
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conclusion. In accord with economic theory and the
legislative history, foreign firms should be presumed to
behave rationally. Therefore, if the factual setting in
which the unfair imports occur does not support any gain
to be had by unfair price discrimination, it is reasonable
to conclude that any injury or threat of injury to the

domestic industry is not ”by reason of” such imports.

In many cases unfair price discrimination by a
competitor would be irrational. 1In general, it is not
rational to charge a price below that necessary to sell
one’s product. In certain circumstances, a firm may try
to capture a sufficient market share to be able to raise
its price in the future. To move from a position where
the firm has no market power to a position where the firm
has such power, the firm may lower its price below that
which is necessary to meet competition. It is this
condition which Congress must have meant when it charged
us ”to discourage and prevent foreign suppliers from using
unfair price discrimination practices to the detriment of

11
a United States industry.”

11
Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong.
2d Sess. 179.
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In Certain Red-Raspberries from Canada, I set forth a
framework for examining what factual setting would merit
an affirmative finding under the law interpreted in light

12
of the cited legislative history.

The stronger the evidence of the following . . .
the more likely that an affirmative determination
will be made: (1) large and increasing market
share, (2) high dumping margins, (3) homogeneous
products, (4) declining prices and (5) barriers
to entry to other foreign producers (low

13

elasticity of supply of other imports).
The statute requires the Commission to examine the volume
of imports, the effect of imports on prices, and the

14
general impact of imports on domestic producers. The

legislative history provides some guidance for applying
these criteria. The factors incorpofate both the
statutory criteria and the guidance provided by the
legislative history. Each of these factors is evaluated
in turn. But first I will discuss the condition of the

domestic industry.

12
Inv. No. 731-TA-196 (Final), USITC Pub. 1680, at

11-19 (1985) (Addltlonal Views of Vice Chalrman
Liebeler).

13
Id. at 16.

14
19 U.S.C. § 1677(7) (B)-(C) (1980 & cum. supp. 1985).
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15
Cumulation

Brass sheet and strip from Brazil, Canada, France,
Italy, Korea, Sweden, and West Germany are all subject to
antidumping investigations. The imports from any of these
countries that compete with each other as well as with the

16
domestic like product must be cumulated.

These investigations have presented several issues
with fespect to cumulation. German respondents argue that
their high quality product should not be cumulated with
imports from most of the other countries.17 Another
aspect of quality is delivery speed. Few of the countries
subject to investigation can come close to matching the
speed of delivery of the U.S. industry.18 Swedish

respondents argued that their sales were concentrated in a

15

Vice Chairman Brunsdale joins this section of the
opinion.

16
19 U.S.C. § 1677 (c) (iv) (1980).

17 .
Prehearing Brief of Langenberg Kupfer-und
Messingwerke GmbH KG, at 1-11 (Nov. 24, 1986).

18

Report at A-97; Office of Economics Memorandum,
Economic Criteria in Investigation Nos. 701-TA-269 and
731-TA-311, 312, & 315 (Final), at 4-5 (December 15,
1986) .
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different geographic region than other imports and hence
should not be cumulated.19 According to French
respondents, their imports of reroll should not:be
cumulated with impofts of the finished produdt.20
Similarly, Brazilian respondents argue that their imports
of finished product should not be cumulated with 1mports
of reroll.21 Finally, Korean, Italian, and Swedish
respondents argue that the legislative history precludes
cumulation of imports from countries with large market

shares with impbrts of countries with small market shares.

Because the outcome with respect to thesevcumuiation
issues is not aeterminativé in this case, I haQe decided‘)
to assume arguehdo that all the imports do coﬁpete with
each other and the domestic like prbduct. With respect to
the cross;cumulatfon'issue, I continue to belleve that
cumulating imports of dumping cases with imports from

countries under investigation for subsidization is

19
Post-Conference Brief of Metallwerken, Inc., at 7
(Preliminary). : :

20
Prehearing Brief of Trefimetaux, at 5.

21 o .
Prehearing Brief of Eluma, at 21.
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22
inappropriate. Thus, for the subsidy case, I only

cumulate Brazilian imports with those from France.

Causation analysis

Examining import penetration data is relevant because
unfair price discriminafion has as its goal, and cannot
take place in the absence of, market power. For the
dumping investigations, cumulated imports have held a
fairly steady percentage of U.S. apparent consumption.
Import penetration was 15.6 percent in 1983, 21.0 percent
in 1984, and 18.7 percent in 1985.23 These penetration
ratios are moderate. For the subsidy case, penetration is

much lower because only Brazil and France have been

cumulated. For these countries, cumulated penetration was

22

The Commission has voted to appeal Bingham & Taylor
v. United States, slip op. 86-14 (Feb. 14, 1986) to the
Court of Appeals for the Federal Circuit for a
determination on this question. For a detailed
explanation of my views on cross-cumulation, see
Certain Carbon Steel Products from Austria, et. al.,
Inv. Nos. 701-TA-225-234 and 731-TA-213-217, 219,
221-226, and 228-235 (Preliminary), USITC Pub. 1642, at
43-48 (Views of Vice Chairman Liebeler).

23 ‘

Report at Table 20. Data for January-June 1986
show imports at 16.7 percent of domestic apparent
consumption. Id.
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in the 4-5 percent range during the period of

investigation. . -

The second factor is a high margin of dumping or

subsidy. The higher the margin, ceteris paribus, the more

likely it is that the product is being sold below the -
competitive price24 and the more likely it is that the
domestic producers will be adversely affected. The
Department of Commerce has calculated the following

dumping margins: Brazil - 40.62 percent; Canada -

2.51-11.54 percent; and Korea - 7.17 percent.25 The
margins for .Brazil are 1$rge, but for Canada and,Korea‘aré
small.%é The. cash deposit or bond rate set by the
Department of Commerce for, Brazil in the subsidy case is
3.42.percent.?7“ This margin is small.28

24 . . A S Lot :
See text accompanying note 8, supra.
25 ’ "

&

Report at A-9.

Averaging the margins from all the cumulated
countries based on relative market share gives a 14
percent margin, which is small.

27 1 o
The preliminary margin for France is 7.19 percent.

28 .
An average of Brazilian and French subsidy margins
based on relative market shares would also be small.

28
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The third factor is the homogeneity of the products.
The more homogeneous the products, the greater will be the
effect of any allegedly unfair practice on domestic
producers. As discussed in the cumulation section, the
cumulated imports vary in terms of quality, delivery time,
and amount of further processing required.29 Even given
these differences, however, the products all generally
meet the same specifications.30 Thus, I find the

products to be substitutable, although they are certainly

not perfect substitutes.

As to the fourth factor, domestic producers might
choose to lower their prices to prevent loss of market
share. Domestic price trends were mixed. On a toll
account basis, prices increased, but fabricatio<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>