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UNITED STATES INTERNATIONAL TRADE COMMISSION
: Washington, DC -

Investigations Nos. 701-TA-283 and 731-TA-364 (Preliminary)

ACETYLSALICYLIC ACID (ASPIRIN) FROM TURKEY

Determinations

On the basis of the record 1/ developed in the subject investigations,
the Commission determines, 2/ pursuant to section 703(a) of the Tarift'f Act of
1930 (19 U.S.C. § 1671b(a)), that there is a reasonable indication that an
industry in the United States is materially injured by reason of imports from
Turkey of bulk acetylsalicylic acid, 3/ provided for in item 410.72 of the
Tariff Schedules of the United States, which are alleged to be subsidized by
the Government of Turkey. The Commission also determines, 2/ pursuant to
section 733(a) of the Act (19 U.S.C. § 1673b(a)), that there is a reasonable
indication that an industry in the United States is materially injured by
reason of imports t'rom Turkey of bulk acetylsalicylic acid which are alleged

to be sold in the United States at less than fair value (LTFV).

Background

On October 31, 1986, petitions were filed with the Commission and the
Department of Commerce by Monsanto Co., St. Louis, MO, alleging that an
industry in the United States is materially injured and threatened with

material injury by reason of imports of bulk acetylsalicylic acid from Turkey

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).

2/ Chairman Liebeler dissenting; Commissioner Lodwick not participating.

3/ The product covered by these investigations is acetylsalicylic acid
(aspirin) containing no additives other than inactive substances (such as
starch, lactose, cellulose, or coloring material) and/or active substances in
concentrations less than that specified for particular non-prescription drug
combinations of aspirin and active substances as published in the Handbook of
Non-Prescription Drugs, 8th edition, American Pharmaceutical Association, and
is not in tablet, capsule, or similar forms for direct human consumption.

1



at LTFV. Accordingly, effective October 31, 1986, the Commission instituted
preliminary countervailing duty investigation No. 701¥fﬂw583 (Pkeliminary) and
preliminary antidumping investigation No. 731-TA-364 (Péeliminary).

Notice of the institution of the Commission's investigations‘and of a.
public conference to be held in connection therewith was giveﬁ by,pqsting‘
copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Fede?al‘»
Register of November 7, 1986 (51 F.R. 40524). The,conference was héld in
Washington, DC, on October 20, 1986, and all persons who requested the

opportunity were permitted to appear in person or by counsel.



VIEWS OF THE COMMISSION 1/ 2/

We determine that there is a reasonable indication that an industry in
the United States is materially injured by reason of allegedly dumped and
allegedly subsidized imports from Turkey of acetylsalicylic acid (aspirin).
Our determination is based on declining domestic production, shipments, and
prices, the domestic industry's diminished profitability, and evidence of
rising market penetration and underselling by imports of bulk aspirin from

3/
Turkey. —

Like product and domestic_ industry

In a preliminary title VII investigation, the Commission must determine
if there is a reasonable indication that the domestic industry is materially
injured or threatened with material injury by reason of the subject

imports. &/

1/ Chairman Liebeler voted in the negative. She joins with the majority in
the definition of like product and domestic industry and the condition of the
industry. See Views of Chairman Liebeler, infra.

2/ Commissioner Seeley Lodwick did not take part in this determination.

3/ Chairman Liebeler's and Vice Chairman Brunsdale's determinations are not
based on evidence of underselling by the imported product. They believe that
such evidence ordinarily is not probative on the issue of whether imports are
a cause of material injury to a domestic industry. See Heavy-Walled
Rectangular Welded Carbon Steel Pipes and Tubes from Canada, Inv. No.
731-TA-254 (Final), USITC Pub. 1808 at 11, n.25 (1986).

4/ Section 771(4)(A) of the Tariff Act of 1930 defines “industry"” as the
"domestic producers as a whole of a like product, or those producers whose
collective output of the like product constitutes a major proportion of the
total domestic production of that product.” 19 U.S.C. § 1677(4)(A). ‘"Like
product” is defined as "a product which is like, or in the absence of like,

(Footnote continued on next page)



The imported article subject to investigation is acetylsalicylic acid
(aspirin) containing no additives other than inactive substances (such as
starch, lactose, cellulose, or coloring material and/or active substances in-
concentrations less than that specified for particular non-prescription drug
combinations of aspirin and active substances) and not in tablet, capsule or
similar forms for direct human consumption. 2/ The imported article is
referred to as "bulk aspirin" by producers and consumers, thé_latter inecluding
processors for direct human consumption and other pharmaceutical users. ~

Aspirin is a chemical compound that was discovered over eighty years ago
and is widely used as a non-prescription pain remedy. It is a relativeiy |
simple chemical compound produced from salicyclic acid and aceiic anﬁydfide.
The result of the production process is white crystalline bulk aspirin
composed of various random-sized crystals. The product ﬁay be sold inithat

form. Usually, however, the crystals are screened and packaged according to

(Footnote continued from previous page)
most similar in characteristics and uses with the article subject to an
investigation . . . ." 19 U.S.C. § 1677(10).

5/ On Nov. 28, 1986, the Department of Commerce initiated the subject-
antidumping and countervailing duty investigations of acetylsalicylic acid
from Turkey. The product subject to investigation, as defined above, is
provided for in item 410.72 of the Tariff Schedules of the United States. 51
Fed. Reg. 43062.

6/ There are over 100 firms that are domestic consumers of bulk aspirin, in
addition to Sterling and Norwich-Eaton, both of which manufacture bulk aspirin
and process it for direct human consumption. Report of the Commission
(Report) at A-4. ‘ ‘



“mesh size." v Bulk crystals can also be combined with inactive substances
such as starch or coloring and sold in "compound form," or they can be ground
into a fine powder and sold in “pharmaceutical form." &/
Bulk aspirin from Turkey is imported into the United States in crystal
and compound form. ¥/ Crystal aspirin accounts for well over half of the
bulk aspirin imported from Turkey; most of the remainder is compound aspirin
with 10 percent starch.
Domestically produced bulk aspirin is produced in crystal,
pharmaceutical, or compound form according to the requirements of
consumers. 10/ Crystal aspirin accounts for the majority of bulk aspirin
sold by domestic producers and, as in the case of the subject imports, most of
11/

the remainder is compound aspirin with 10 percent starch. =

The parties agree that the domestic like product is bulk aspirin, sold in

1/ 1Id. at A-2. The four standard mesh sizes used by producers and
consumers are 20, 40, 60 and 80 grain.

8/ 1Id. at A-2-A-3. ‘

9/ According to the data developed in these preliminary investigations,
there are four Turkish producers of bulk aspirin, three of whom are believed
to be exporting bulk aspirin to the United States. No fewer than a dozen
firms have imported bulk aspirin during the period of investigation. Id. at
A-2, ‘ oo

10/ There are four domestic producers of bulk aspirin: Monsanto Co. (the
petitioner), Dow Chemical Co., Norwich-Eaton, Inc., and Sterling Drug Co. 1Id.
11/ Id. at A-3. The precise figures are as follows: 41 percent of domestic
production is produced in compound form, 42 percent remains in crystalline
form, and 17 percent is converted to pharmaceutical form. Less than 2 percent
of the pharmaceutical bulk aspirin is sold on the open market. Id. at A-5.



crystal, compound or pharmaceutical form, 12/ and the data developed in

137 14/
these preliminary investigations support their view. — —

We find,
therefore, that the like product is bulk aspirin and the domestic industry

consists of the producers of bulk aspirin.

Condition of the domestic industry 13/

The statute explicitly enumerates certain factors the Commission is to
consider in assessing the condition of the domestic industry. We have

considered each of these factors in this investigation. 16/

12/ 1Id. at A-2. No data were developed suggesting any quality differences
in the various forms of bulk aspirin.

13/ 1Id. at A-3. Vice Chairman Brunsdale has considered whether other
non-prescription pain relievers such as acetaminophen and ibuprofen are like
aspirin and, for purposes of this preliminary investigation, has concluded
they are not sufficiently similar in characteristics and uses to be considered
a like product. She notes that, should this investigation proceed to a final
phase, she will reconsider the question of whether aspirin, acetaminophen and
ibuprofen are sufficiently close substitutes to be considered a single like
product. See Additional Views of Vice Chairman Brunsdale, infra.

14/ Commissioner Rohr notes that the import subject to the investigation is
bulk aspirin, not in tablet or capsule form, with no additional active
substances. In this investigation he finds the appropriate like product is
bulk aspirin. The production of tablet or capsule aspirin involves extra
processes which utilize different equipment and labor and occur in separate
facilities than those used in the production of bulk aspirin. He notes there
is additional value added in the production of tablet and capsule aspirin. He
also notes that bulk aspirin is used in combination with other pharmaceutical
compounds. Further there exists a separate market for bulk aspirin other than
that used in the production of tablets or capsules. Therefore, the like o
product in this investigation includes only bulk aspirin.

15/ Because only a small number of firms comprise the domestic industry,
much of the data are confidential and may only be discussed in general terms.

16/ To determine the condition of the domestic industry, the Commission

? (Footnote continued on next page)



Domestic produCtioﬁ of bulk aspirin declined steadily from over 31
million pounds in 1983 to nearly 25 million pounds in 1985, a decline of 20.3
percent. With domestic capacity remaining constant during that period,
capacity utilization fell from 69.4 percent in 1983 to 55.3 percent in
1085. 1/

Apparent U.S. consumption of bulk aspirin (including consumption in both
the open and captive markets of both domestically produced and imported bulk
aspirin) declined significantly both in volume and value from 1983-85. 18/

It then rose in interim 1986 compared to interim 1985, but the resulting level
of'consumption did not approach that of earlier pgriods. The value per pound
of domestic sﬁipments of bulk aspirin also experienced an overall décline from
1983-85, aﬁd continued to decline fpom interim 1985 to interim 1986. 19/
Inventories of bulk aspirin sold on the open market increased markedly from
1983 to 1985 and remained high in the 1986 interim period. 20/ As a ratio
of total shipments, inventories rose sharply in 1983-85 and remained high in

the interim 1985-86 comparisoén.-

(Footnote continued from previous page)
considers, among other factors, domestic production, capacity, capacity
utilization, consumption, shipments, inventories, employment and
profitability. 19 U.S.C. § 1677(7)(C)(iii).

17/ Report at A-6, Table 1.

18/ 1Id. at A-22. 1In these preliminary investigations the Commission has
developed data concerning captive and open market bulk aspirin and has
evaluated both sets of data in making its injury determination.

19/ 1Id. at A-8.

20/ 1d.



The employment data are mixed. Three of the four domestic producers
showed a 4.8 percent increase in employment from 1983-85 and a greater
increase in interim 1986. 2L/ The average hours wofked rose. 22/
Productivity, however, declined. Total and hourly compensation increased from
1983-85, but declined slightly from interim 1985 to 1986. Because of
declining production and increased employment, unit labor costs rose. 3§/

The financial picture for the two firms that sell bulk aspirin on the
open market is also mixed. 24/ Net sales increased slightly from 1983 to
1984, then declined sharply in 1985, and increased slightly from 1nterim'1985
to 1986. Profits from open market sales of bulk aspirin declined sharply for
most of the period under investigation, and the upwﬁfd trend in the moét
recent interim period was slight. Operating profits were substantially
eroded, and although the industry did not experience an overall lbss during
the period of investigation, its financial picture for 1985 was relatively
poor. The domestic industry's expenditures on capital improvements and
research and development during the period of investigation have not resulted
in corresponding increases in competitiveness or productivity.

Although some statutory indicators of the condition of the domestic

industry improved sporadically during the investigatory period, these

21/ Employment data for Norwich-Eaton are not available during this
preliminary investigation. 1Id. ‘

22/ 1d. ,

23/ 1d. at A-10.

24/ From 1983 to 1986, Dow and Monsanto accounted for virtually all of the
domestic shipments of bulk aspirin. Id. at A-14.



indicators have generally declined. Based on. overall trends, we find a

reasonable indication that the domestic industry is materially

o 25/ 26/
injured. =— —

Reasonable indication of mater1al injury by reason of allegedly unfairly
traded imports S

In determining whether a domestic industry is materially injured "by
reason of" imports, the Commission is to consider, among other factors, the
volume of imports of the merchandise subject to investigation, and the effect

of imports on the domestic industry and domestic prices.’gl/ 32(

25/ Commissioner Stern does not regard it as analytically useful or
appropriate to consider the question of material injury completely separate
from the question of causation. See Cellular Mobile Telephones and
Subassemblies Thereof from Japan, Inv. No. 731-TA-207 (Final), USITC Pub 1786
at 18-19 (Dec. 1985) (Additional Views of Chairwoman Stern).

26/ Commissioner Eckes believes that the Commission is to make a findxng
regarding the question of material injury in each investigation. See Cellular
Mobile Telephones and Subassemblies Thereof from Japan, Inv. No. 731-TA-207
(Final), USITC Pub. 1786 at 20-21 (Dec. 1985) (Additional Views of
Commissioner Eckes).

27/ 19 U.S.C. § 1677(7)(B).

28/ Vice Chairman Brunsdale and Commissioner Stern believe that the
magnitude of dumping and subsidy margins is one factor, among others, that may
be considered in determining whether imports are a cause of material injury.
Vice Chairman Brunsdale notes that the petitioner has alleged dumping margins
ranging from 33 to 117 percent and a subsidy margin of approximately 35
percent. Report at A-2. She finds these alleged margins sufficiently high to
support an affirmative determination in this preliminary investigation. For a
discussion of her views on the relevance of margins to causation analysis, see
Heavy-Walled Rectangular Carbon Steel Pipes ‘and Tubes from Canada, Inv. No.
731-TA-254 (Final), USITC Pub. 1808 at 13-14 (1986) (Views of Chairwoman
Stern, Vice Chairman Liebeler and Commissioner Brunsdale). She notes,
however, that large margins are not by themselves sufficient to reach an
affirmative decision. See Certain Ethyl Alcohol from Brazil, Inv. No.

(Footnote continued on next page)
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The volume and value of bulk aspirin imports from Turkey increased
sharply from 1983-85. During that period, imports measured by volume
increased from slightly over 100,000 pounds to more than 1 million pounds, an
increase from 4.9 percent to 23.8 percent of total U.S. imports. 23/ The
increase continued in interim 1986 to 32.3 percent of imports. Measured by
value, Turkish imports increased from $128,000 in 1983 to over $1.2 million in
1985, and continued to rise in January-September 1986 to more than $1.3
million. The unit value of Turkish imports declined from 1983 to 1984 and
then remained constant in 1985. 30/ Although it experienced a slight
inerease in interim 1986, it was still below the 1983 unit value.

Apparent domestic consumption of bulk aspirin (including consumption in

both the open and captive markets of both domestically produced and .imported

bulk aspirin) declined during the 1983-85 period, decreasing 17 percent by

volume and 24 percent by value. 31/ Domestic consumption of bulk aspirin

increased in interim 1986 by 16.4 percent over the previous interim

32/

period. When assessed in terms of apparent open market consumption and

apparent captive consumption, the same trends were apparent, with consumption

(Footnote continued from previous page)

701-TA-239 (Final), USITC Pub. 1818 at 15-16 (1986) (Views of the Commission).
29/ Report at A-19.

30/ 1Id. at A-22, Table 12.

31/ 1Id. at A-22, Table 13.

32/ 1Id. at A-21.

10
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3/ 34/

generally declining and then increasing slightly in interim 1986.

Measured by quantity, Turkish bulk aspirin imports as a ratio of domestic
consumption increased from 0.3 percent in 1983 to 3.9 percent in 1985 and
continued to rise in interim 1986, to 4.7 percent. 33/ Measured by value,
Turkish imports as a ratio of overall domestic consumption increased from 0.2
percent in 1983 to 2.6 percent in 1985, and again rose in interim 1986, to 3.4
percent. 36/ When Turkish imports are considered as a share of open market
consumption only, the import penetration ratios are slightly higher.

The Commission obtained weighted average prices for the three forms of
domestically produced bulk aspirin--crystal, compound, and pharmaceutical.

Domestic prices for all three forms declined sharply during the investigatory

33/ Respondents argued that the domestic industry was materially injured by
a shift in demand away from aspirin, and in favor of aspirin substitutes such
as acetaminophen and ibuprofen. Also, recently publicized data have linked
aspirin to Reyes syndrome. The Commission, however, is prohibited from
weighing causes in a title VII investigation. See, Trade Agreements Act of
1979, S. Rep. No. 249, 96th Cong., 1lst Sess. 57-58 (1979). The Commission
standard for an affirmative preliminary determination was affirmed recently by
the Court of Appeals for the Federal Circuit in American Lamb Co. v. United
States, 785 F.2d 994 (Fed. Cir. 1986).

34/ Vice Chairman Brunsdale notes while the Commission may not weigh causes
of material injury, it is required by the legislative history to consider
whether material injury has resulted from factors other than unfair imports.
See S. Rep. No. 249, 96th Cong., 1lst Sess. 57-58 (1979). Thus, if the
evidence were to show that the material injury in this case is entirely
attributable to the shift in consumer spending away from aspirin, the
Commission would be obligated to reach a negative determination. The evidence
was insufficient to permit Vice Chairman Brunsdale to reach such a conclusion
in this preliminary investigation, but she will reconsider the causation issue
if this investigation proceeds to a final phase. See Additional Views of Vice
Chairman Brunsdale, infra.

35/ Report at A-22.

36/ 1Id. at A-22, Table 13.

11
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period. a1/ Although import prices fluctuated during the investigatory

period, they did so within a narrow range of price points and were at all
times significantly below domestic prices for bulk aspirin in similar
form. a8/ The Commission also obtained evidence of lost sales to Turkish

. . . 39/ 40/
imports in these preliminary investigations. — —

For these reasons, we find a reasonable indication that the domestic bulk
aspirin industry is materially injured by reason of allegedly LTFV and

41/
subsidized imports from the Republic of Turkey. —

37/ 1Id. at A-25-A-26.

38/ 1d. at A-26-A-27.

39/ 1d. at A-28 and A-30. .

40/ Vice Chairman Brunsdale's affirmative determination is not based on
evidence of underselling and lost sales. See n.3, supra.

41/ Vice Chairman Brunsdale notes that one issue she will consider if this
investigation proceeds to a final phase is whether there is a world market for
bulk aspirin, and whether the predominant effect in the United States of
dumping by Turkish producers and subsidization by the Turkish government would
be to displace bulk aspirin imported from other countries from the U.S.
market. See Additional Views of Vice Chairman Brunsdale, infra.

12
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ADDITIONAL VIEWS OF VICE CHATIRMAN ANNE E. BRUNSDALE

Acetylsalicylic Acid (Aspirin) from Turkey
Investigations Nos. 701-TA-283 and 731-TA-364 (Preliminary)

December 15, 1986

For the reasons stated in the majority opinion, I find a
reasonable indication that the domestic industry producing
acetylsalicylic acid (aspirin) is materially injured by reason of
allegedly subsidized and dumped imports of bulk aspirin from
Turkey. I write separately to call attention to two issues that
I intend to explore in greater depth if these investigations
proceed to a final phase. The first is the degree of
substitutability in demand among aspirin, acetaminophen, and
ibuprofen and the consequences of this for the Commission's
analysis of like product and causation in this case. The second

is whether there is a world market for bulk aspirin in which

13
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dumping by Turkish producers and subsidization by the Turkish
government cannot significantly affect either the U.S. price or
U.S. production of aspirin, but rather serves primarily to
displace aspirin imported from other countries from the U.S.

market. I discuss these issues below.

Substitutability

The record in these investigations makes clear that aspirin,
acetaminophen, and ibuprofen are close substitutes in the

1
over-the-counter analgesic pain reliever market. Though

acetaminophen and ibuprofen are more expensive than aspirin,2
consumption of aspirin has declined in recent years while
consumption of the other two has increased. The size of the
overall market for the three drugs remained basically constant
from 1984 to 1985, but aspirin's share of the market declined

from 51.5 percent to 45.9 percent, while acetaminophen's share

increased from 42.8 percent to 44.9 percent and ibuprofen's share

1
E.g., Report at A-3, A-21, and A-23,

2
Id. at 3.

14
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3
increased from 5.7 percent to 9.2 percent .

In view of this development, I would find it necessary in a
final investigation to consider whether there is a single like
product in this case consisting of all three pain relievers. I
recognize that the statutory definition of "like product"
suggests that if there is domestic production of an article
identical to the article subject to investigation, the Commission
is to treat the identical article as the like product.4 our
application of the statute must be informed, however, by the
legislative history, which admonishes us not to adopt overly
restrictive like-product definitions.5

In these preliminary investigations, I conclude that the

record contains sufficient evidence to support petitioner's

3
Id. at A-21.

4

See 19 U.S.C. sec. 1677(10) ("The term 'like product'
means a product which is like, or in the absence of 1like,
most similar in characteristics and uses with, the article
subject to investigation . . .").

5 .
See S. Rep. No. 249, 96th Cong., 1lst Sess. 90-91 (1979)
("The requirement that a product be 'like' the imported
article should not be interpreted in such a narrow fashion
as to permit minor differences in physical characteristics
or uses to lead to the conclusion that the product and
article are not 'like' each other, nor should the
definition of 'like product' be interpreted in such a
fashion as to prevent consideration of an industry
adversely affected by the imports under investigation.")

15
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allegation that the like product is bulk aspirin. The record
discloses that the chemical composition of aspirin is different
from that of acetaminophen and ibuprofen, and that, as a result}
aspirin has somewhat different characteristics. Unlike the other
two drugs, aspirin irritates the stomach lining of some
users.6 In further contrast to the other two drugs, aspirin
has been linked with the development of Reye's Syndrome in
children. On the other hand, recent medical research has
indicated that aspirin, unlike acetaminophen and ibuprofen, may
be of theraputic value in the treatment of stress and certain
cardiovascular problems.7

Though I find this evidence persuasive, I nevertheless will
revisit the like product issue if these investigations proceed to
a final phase. 1In particular, I will consider whether aspirin,
acetaminophen, and ibuprofen, notwithstanding their differences,
are such close substitutes that examination of aspirin alone
would cause us to ignore the effects of the alleged unfair
practices on producers of the other two products or otherwise

result in a distorted impression of conditions in the domestic

industry.
6

Id' at A—3 .
7

16
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Even if I do not change my like product determination in the
final phase of these investigations, there will remain the
question of whether a shift in consumer spending away from
aspirin and toward acetaminophen and ibuprofen is the exclusive
cause of material injury to the domestic industry. We are, of
course, forbidden by the legislative history to weigh causes of
material injury, but the same legislative history requires us to
consider whether material injury has resulted from factors other
than unfair imports.8

In this case, the record makes clear that increased
purchases of other pain relievers relative to aspirin has been a
significant cause of injury to domestic producers of bulk
aspirin.9 In the final phase of investigation, my causation
analysis will focus principally on whether unfair imports from

Turkey are also a cause of material injury, or whether the

material injury in this case is entirely attributable to other

8

See S. Rep. No. 249, 96th Cong., 1lst Sess. 57-58 (1979)
("Current law does not, nor will section 705, contemplate
that the effects from the subsidized imports be weighed
against the effects associated with other factors . . . .
Of course, in examining the overall injury to a domestic
industry, the ITC will consider information which
indicates that harm is caused by factors other than
subsidized imports.")

9
See Report at A-21 and A-23.
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factors such as changing consumer spending patterns. I stress
that it will not be enough for petitioner to show that the
domestic industry is worse off than it would be but for the
subject imports--for, in general, an increase in the supply of a
product as a result of imports always works to the detriment of
domestic producers. The question is whether the harm that can be
attributed to the subject imports rises to the level of material
injury. Were it otherwise, the Commission would be compelled to
reach affirmative determinations in all cases where the domestic
industry is experiencing material injury and imports are entering
the U.S. market. Such an interpretation would render the

statutory causation requirement nugatory.

World Market

The record in these investigations discloses that the United
States imports bulk aspirin from many countries and that the
amount of aspirin imported from any one country varies greatly
over time.lo This raises the question whether there is a world

market for bulk aspirin. If there is such a market, .it is

extremely unlikely that a relatively small producer like Turkey

10
See Report at A-20.
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could accomplish anything by subsidizing and dumping exports to
the United States beyond displacing other sources of foreign
supply from the U.S. market. In particular, it is unlikely that
a Turkey would be able to significantly affect the price or the
level of production of bulk aspirin in the U.S.11

Import data collected in the course of these investigations
reveal trends consistent with the import displacement that one
would expect to find if there were a world market for bulk
aspirin. For example, while imports from Turkey rose from
238,000 pounds in 1984 to 1,067,000 pounds in the first nine
months of 1986, imports from France fell from 1,239,000 pounds to
40,000 pounds over the same period.12 In order to understand
the degree to which the supply of bulk aspirin in the U.S. market
is driven by world market conditions, I will require additional
information about major producers in other countries such as West
Germany, France, China, and possibly Japan. Specifically, I
would like to examine data on total production and capacity in

these countries. If the data indicate that these countries dwarf

Turkey as producers of this product, then it is likely that

11

See Tubeless Steel Disc Wheels from Brazil, Inv. No.
731-TA-335 (Preliminary), USITC Pub. 1986 at 16 (1986)
(Additional Views of Vice Chairman Brunsdale).

12
See Report at A-20.
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Turkey would be able to exert only minimal influence on world

prices.

20
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DISSENTING VIEWS OF CHAIRMAN LIEBELER
Certain Acétylsalicylic Acid from Turkey
Invs. Nos. 731-TA-364 and 701-TA-283 (Preliminary)
I determine that there is no reasonable indication
than an industry in the United States is materially
injured or threatened with material injury, by reason of
imports of aCetylsélicylic acid (Aspirin) from Turkey

which are allegedly being sold at less than fair value and

1
are receiving benefit of subsidy.

I concur with the majority in their definitions of
the like product and the domestic industry, and their
discussion of the condition of the industry. Because my
views on causation differ from those of the majority, I

offer these dissenting views.

Material Injury by Reason of Imports

In order for a domestic industry to prevail. in a

preliminary investigation, the Commission must determine-

1l
Material retardation was not an issue in these
investigations and will not be discussed further.
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that there is a reasonable indication that the dumped or
subsidized imports cause or threaten to cause material
injury to the domestic industry producing the like
product. The Commission must determine whether the

domestic industry producing the like product is materially

injured or is threatened with material injury, and whether

any injury or threat thereof is by reason of the dumped or
subsidized imports. Only if the Commission finds a

reasonable indication of both injury and causation,'will

it make an affirmative determination in the investigation. =~

Before analyzing the data, however, the first
question is whether the statute is clear or whether one
must resort to the legislative history in order to
interpret the relevant sections of the this' import relief
law. In general, the accepted rule of statutory
construction is that a statute, clear and unambiguous oh
its face, need not and cannot be interpreted using
secondary sources. Only statutes that are of doubtful

‘ 2
meaning are subject to such statutory interpretation.

2

C. Sands, Sutherland Statutory Construction § 45.02
(4th ed., 1985.). '
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The statutory language used for Both parts of the
analysis is ambiguous. ”Material injury” is defined as
harm which is not inconsequential, immaterial, or
unimportant."3 As for the causation test, ”by reason
of” lends itself to no easy interpretation, and has been
the subject of much debate by past and present
commissioners. Clearly, well-informed persons may differ
as to the interpretation of the causation and material

injury sections of title VII. Therefore, the 1egislative

history becomes helpful in interpreting title VII.

The ambiguity arises in part because it is clear that
the presence in the United States of additional foreign
supply will always make the domestic industry worse off.
Any time a foreign producer exports products to the United

States, the increase in supply, ceteris paribus, must

result in a lower price of the product than would
otherwise prevail. If a downward effect on price,
accompanied by a Department of Commerce dumping or subsidy
finding and a Commission finding that financial indicators
were down were all that were required for an affirmative
determination, there would be no need to inquire further

into causation.

3
19 U.S.C. § 1977(7) (A) (1980).
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But the legislative history shows that the mere
presence of LTFV imports is not sufficient to establish
causation. In the legislative history to the Trade
Agreements Acts of 1979, Congress stated:

[Tlhe ITC will consider information which

indicates that harm is caused by factors other -

4
than the less-than-fair-value imports.

The Finance Committee emphasized the need for an

exhaustive causation analysis, stating, ”the Commission

must satisfy itself that, in light of all the information

presented, there is a sufficient causal link between the

5
less-than-fair-value imports and the requisite injury.”

The Senate Finance Committee acknowledged that the -
causation analysis would not be easy: ”“The determination
of the ITC with respect to causation, is under current
law, and will be, under section 735, complex and

difficult, and is a matter for the judgment of the

4

Report on the Trade Agreements Act of 1979, S. Rep. No.
249, 96th Cong. 1lst Sess. 75 (1979).

Id.
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6
ITCc.” Since the domestic industry is no doubt worse

off by the presence of any imports (whether LTFV or fairly
traded) and Congress has directed that this is not enough
upon which to base an affirmative determination, the
Commission must delve further to find what condition

Congress has attempted to remedy.

In the legislative history to the 1974 Act, the Senate

Finance Committee stated:

This Act is not a ’protectionist’ statute
designed to bar or restrict U.S. imports; rather,
it is a statute designed to free U.S. imports
from unfair price discrimination practices. * * *
The Antidumping Act is designed to discourage and
prevent foreign suppliers from using unfair price
discrimination practices to the detriment of a

7
United States industry.

Thus, the focus of the analysis must be on what
constitutes unfair price discrimination and what harm
results therefrom:
[T]hé Antidumping Act does not proscribe
transactions which involve selling an imported

product at a price which is not lower than that
needed to make the product competitive in the

Id.

7

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.
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U.S. market, even though the price of the
imported product is lower than its home market
8

price.

This ”complex and difficult” judgment by the
Commission is aided greatly by the use of economic and
financial analysis. One of the most important assumptions
of traditional microeconomic theory is that firms attempt

9 : _
to maximize profits. Congress was obviously familiar

with the economist’s tools: ”[I]mporters as prudent
businessmen dealing fairly would be interested in
maximizing profits by selling at prices as high as the

10 :
U.S. market would bear.”

An assertion of unfair price discrimination should be
accompanied by’a factual record that can support such a
conclusion. 1In accord with economic theory and the
legislative history, foreign firms should be presumed to

behave rationally. Therefore, if the factual setting in

Id.

9

See, e.g., P. Samuelson & W. Nordhaus, Economics 42-45
(12th ed. 1985); W. Nicholson, Intermediate Microeconomics
and Its Application 7 (3d ed. 1983).

10

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179. ’
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which the unfair imports occur does ndt support any gain
to be had by unfair price discrimination, it is reasonable
to conclude that any injury or threat of injury to the

domestic industry is not ”by reason of” such imports.

In many cases unfair price discrimination by a
competitor would be irrational. In general, it is not
rational to charge a price below that necessary to sell
one’s product. 1In certain circumstances, a firm may try
to capture a sufficient market share to be able to raise
its price in the future. To move from a position where
the firm has no market power to a position where the firm
has such power, the firm may lower its price below that
which is necessary to meet competition. It is this
condition which Congress must have meant when it charged
us ”to discourage and prevent foreign suppliers from using

unfair price discrimination practices to the detriment of
11
a United States industry.”

In Certain Red Raspberries from Canada, I set forth a

framework for examining what factual setting would merit

11

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 24
Sess. 179.
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an affirmative finding under the law inﬁerpreted in light

12
of the cited legislative history.

The stronger the evidence of the following . . .
the more likely that an affirmative determination
will be made: (1) large and increasing market
share, (2) high dumping margins, (3) homogeneous
products, (4) declining prices and (5) barriers
to entry to other foreign producers (low

13

elasticity of supply of other imports).
The statute requires the Commission to examine the volume
of imports, the effect of imports on prices, and the

14
general impact of imports on domestic producers. The

legislative history provides some guidance for applying
these criteria. The factors incorporate both the
statutory criteria and the guidance provided by the

legislative history. Each of these factors is evaluated

in turn.

Causation analysis

Examining import penetration is important because

unfair price discrimination has as its goal, and cannot

12

Inv. No. 731-TA-196 (Final), USITC Pub. 1680, at 11-19
(1985) (Additional Views of Vice Chairman Liebeler).

13
Id. at 1e.

14
19 U.S.C. § 1677(7)(B)=-(C) (1980 & cum. supp. 1985).
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take place in the absence of, market power. The market
penetration of imports of the imports under investigation
increased from 0.3 percent in 1983 to 0.8 percent in 1984
and 3.9 percent in 1985. Import penetration for January
through September 1986 increased to 4.7 percent compared
to 3.8 percent in the corresponding period of the previous
year.15 Import penetration is increasing, but it is

very small and inconsistent with a finding of market

power, a necessary condition for an affirmative

determination.

The second factor is a high margin of dumping or

subsidy. The higher the margin, ceteris paribus, the more

likely it is that the product is being sold below the
competitive price16 and the more likely it is that the
domestic producers will be adversely affected. 1In a
preliminary investigation, the Commerce Department has not

yet had time to calculate any margins. I therefore

typically rely on the margins alleged by petitioner. 1In

15

Report at Table 13.' The penetration figures presented
here are measured on a quantity basis. I note that the

trend in import penetration is the same when measured on a
value basis.

16 :
See text accompanying note 8, supra.
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this case, peiitioner calculated dumpiﬁg margins on total
exports to the United States‘of bulk aspirin, irrespective
of form cr grade. Thc alisgeﬁ margins ranged froﬁ 33.1 |

percent to 116.7 percent. These margins range from

moderate to large.

The third factor is the homogeneity of the prcducts.
The more homogeneous the products, the greater will be the
effect of any allegedly‘unfair practice on domestic
producers. Evidence presented in the staff fepogt |
indicates that purchasers find the quality of the domesticu
and imported products to be similar. Responses to
Commission questionnaires indicate thaﬁ the quality of
bulk aspirin is judged most commonly on its purity, color,
and lot-to-lot consistency. Bulk aspirin, whether of |
foreign or domestic origin, must meet United‘States ‘
Pha;macopoeia (USP) standards in order for it to be used
in-products for human consumption. While thess
characteristics will vary between batches and among
producers, most firms familiar with the Tﬁrkish product

have found it to be acceptable for most uses, and have

17

The alleged margins ranged from 75.6 percent to 116.7
percent for Bayer, 55.1 to 86.0 percent for Atabay, and
33.1 percent to 63.2 percent for Proses. Report at A-2.
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. 18
found that it does regularly meet USP standards. I

find that these products are homogeneous.

As to the fourth factor, evidence of declining

domestic prices, ceteris paribus, might indicate that

domestic producers were lowering their prices to maintain
market share. Prices for the domestic product have
exhibited a downward trend during the period of

19
investigation.

The fifth factor is foreign supply elasticity
(barriers to entry). If there is low foreign elasticity
of supply (or barriers to entry) it is more likely that a
producer can gain market power. Imports from countries
other than Turkey were significant and almost doub;gd as a

portion of apparent consumption from 1983 to 1985. I

conclude that barriers to entry are low.

These factors must be considered in each case to reach

a sound determination. Market share is increasing but

18
Report at A-25.

19
Report at Table 14.

20
Report at Table 13.
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very low. Domestic prices are declining. The products

are homogeneous. The alleged margins range from moderate
to large. While these three factors are not inconsistent
with an affirmative determination, they are outweighed by
the lack of market power as evidenced by the low barriers

to entry and small market share of Turkish imports.

Threat of material injury

With respect to potential threat of material injury,
the Turkish producers were operating at 76.6 percent of
capacity in 1985. The United States already receives 63
percent of Turkish exports of the merchandise subject to
investigation.21 This information indicates that the
ability to generate additional aspirin for export or
divert, to the United States, aspririn currently being
exported to countries other than the United States is
limited. Furthermore, there is no information on the
record in these investigations that the Turkish producers
intend to increase their capacity of divert production to

the United States. I conclude that there is no reasonable

indication that injury by reason of the subject imports is

21
Report at table 11.
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22 .
#real and imminent” <threat of material injury.

Conclusion

Therefore, I conclude that there is no reasonable
indication that an industry in the United States is
materially injured or threatened with material injury by
reason of imports of acetylsalicylic acid (aspirin) from
Turkey which are allegedly being sold at less than fair

value and receiving benefit of subsidy.

22
19 U.S.C. § (7) (F) (ii) (cum. supp. 1986).
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A-1
INFORMATION OBTAINED IN THE INVESTIGATIONS
Introduction

On October 31, 1986, petitions were filed with the U.S. International
Trade Commission and U.S. Department of Commerce on behalf of Monsanto
Company, St. Louis, MO, alleging that subsidized and less-than-fair-value
(LTFV) imports of bulk acetylsalicylic acid (aspirin) from Turkey are being
sold in the United States and that an industry in the United States is

materially injured and threatened with material injury by reason of such
imports.

Accordingly, effective October 31, 1986, the Commission instituted
countervailing duty investigation No. 701-TA-283 (Preliminary) under section
703(a) of the Tariff Act of 1930 (19 U.S.C. 1671b(a)) and antidumping
investigation No. 731-TA-364 (Preliminary) under section 733(a) of the Tariff
Act of 1930 (19 U.S.C. 1673b(a)) to determine whether there is a reasonable
indication that an industry in the United States is materially injured or
threatened with material injury, or the establishment of an industry in the
United States is materially retarded, by reason of such imports.

Notice of the institution of the Commission’s investigations and of a
public conference to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal
Register on November 7, 1986 (51 FR 40524). 1/ The public conference was held
in Washington, DC, on October 20, 1986, 2/ and the vote was held on December
10, 1986. The applicable statute directs the Commission to notify Commerce of
its preliminary determinations within 45 days after the date of the filing of
the petitions, or by December 15, 1986.

Bulk acetylsalicylic acid (aspirin) has not been the subject of any other
investigation conducted by the Commission.

Nature and Extent of Alleged Subsidies
and Sales at LTFV

There is no information relating to the nature and extent of the alleged
subsidies and sales at LTFV other than the allegations of the petitiomer.
With respect to subsidies, the petitioner cited various Turkish programs
including interest rebates, income tax allowances, customs duty exemptiomns,
and export incentives which it believes have conferred subsidies on
manufacturers of the subject product. 3/ The petitioner identified 3 Turkish
firms which produce and export bulk acetylsalicylic acid to the United
States: Bayer Turk Kimya Sanayi ve Ticaret (Bayer Turkey), Atabey Kimya
Sanayi ve Ticaret A.S. (Atabey), and Proses Kimya Sanayi ve Ticaret (Proses).

1/ Copies of the Commission’s and Commerce’s notices instituting the
investigations are shown in app. A.

2/ A list of witnesses appearing at the conference is presented in app. B.

3/ Each program on which Commerce is initiating an investigation is identified
in its notice of institution of countervailing-duty investigation (app. A).
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A fourth producer, Ilkim Kimya Maddler Sanyi ve Ticaret A.S. (Ilkim), is not
believed to be exporting bulk aspirin to the United States. For those
programs on which it was able to estimate a value, the petitioner calculated a
total net subsidy rate for all firms of approximately 35 percent.

On the basis of highest and lowest home-market prices in Turkey and
average unit export value, FAS Turkey, 1/ to the United States for 1985 and
January-August 1986, the petitioner calculated dumping margins on total
exports to the United States of bulk acetylsalicylic acid, irrespective of
form or grade. The alleged margins ranged from 75.6 percent to 116.7 percent
for Bayer, 55.1 percent to 86.0 percent for Atabay, and 33.1 percent to 63.2
percent for Proses, or an average of between 54.2 percent and 88.6 percent for
all three firms combined.

The Product

Description and uses

The product subject to the petitioner’s complaint--bulk acetylsalicylic
acid (aspirin)--is aspirin 2/ which contains no active additives 3/ in
quantities to be of any therapautic value and which is not in tablet, capsule,
or similar forms for direct human consumption. According to the Encyclopedia
of Chemical Technology, 3rd edition, aspirin is the most widely used
therapeutic drug in the world, used principally for the relief of mild to
moderate pain, such as that associated with headaches, arthritis, and tooth
aches. In the light of recent scientific findings, it has also been used in
treating stress and certain cardiovascular problems.

To produce bulk aspirin, salicylic acid is mixed with acetic anhydride,
yielding, after various proprietary processes, a liquid consisting of water,
acetic acid, and aspirin. The acetic acid, removed by centrifuge, is either
returned to acetic anhydride producers for credit or sold, and the water is
removed by drying. Bulk aspirin, in the form of white crystals, remains. At
this point the aspirin can be packaged and sold. Usually, however, it is
screened and packaged according to granular size. Four standard "mesh" sizes
are available: 20, 40, 60, and 80. There are no uses for which a specific
mesh size is absolutely required; however, most buyers prefer consistency in
granular size to facilitate processing and thus specify mesh size, or at least
a range in size, when purchasing. Alternatively to being screened for
granular size, bulk aspirin may be ground into a fine powder. (pharmaceutical
form) or combined with small amounts of inactive substances (compound form)
such as starch, lactose, cellulose, or coloring materials, which facilitate .
further processing by buyers. (The addition of starch, for example, imparts a
cohesive factor to the aspirin, which makes it easier to process into
tablets). Different concentrations of each of these additives are available.
Because of the additional processing, both the pharmaceutical form and the

1/ The transaction value of imports at the foreign port of exportation.
2/ Aspirin is a white, odorless, crystalline powder of organic derivationm,
having the formula C H O C H CO H.
23264 2
3/ Active additives are additives which have a medicinal or therapeutic effect.
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compound form of bulk aspirin sell at a premium price, although the
pharmaceutical form has not been sold in the United States in large quantities.
The crystalline form accounts for about * * * percent of the bulk aspirin sold
by U.S. producers in the United States and for well over half that imported
from Turkey. Most of the remaining product, from both U.S. producers and
Turkey, is compounded with a 10 percent concentration of starch.

At least two products, ibuprofen and acetaminophen, can be used in place
of aspirin for the relief of mild to moderate pain. Unlike aspirin, neither
of these products has an irritating effect on the lining of the stomach.
According to the petitioner, acetaminophen’s share of the pain-relieving
market has remained at about 33 percent in the last three years, while
ibuprofen’s share has increased from less than 1 percent to about 8 percent. 1/
Aspirin’s share has declined accordingly. The petitioner believes that the
effect these products have had on bulk aspirin prices, however, has been
minimal since 1) consumers are relatively unresponsive to price differences
between pain-relieving drugs and 2) bulk acetaminophen and ibuprofen are from
2 to 5 times more expensive than bulk aspirin.

U.S. tariff treatment

Bulk aspirin is currently provided for in item 410.72 of the Tariff
Schedules of the United States (TSUS), a classification which includes all
aspirin, regardless of form or type of additive. The column 1 (most-favored-
nation) rate of duty for this item is 12.1 percent ad valorem. 2/ As of
January 1, 1987, this rate will be reduced to 10.1 percent ad valorem, the
last in a series of duty reductions granted in the Tokyo round of the
Multilateral Trade Negotiations. The special duty rate, applicable to imports

1/ Other ‘sources indicate: that acetominophen’s share has increased from 39
percent to 45 percent in this period and that ibuprofen’s share in 1986 was as
high as 15 percent (see post-conference brief of White and Case, app. 13 and
14). Relative shares of total U.S. production and imports of these 3 drugs,
compiled from official statistics of the U.S. Department of Commerce and from
confidential data reported in the Commission’s Synthetic Organic Chemical
summary, are more in line with the latter sources. For a further discussion
of U.S. consumption of these drugs, see the section of this report entitled
"U.S. consumption and market penetration of imports".

2/ The rates of duty in col. 1 are most-favored-nation (MFN) rates and are
applicable to imported products from all countries except those Communist
-countries and areas enumerated in general headnote 3(d) of the TSUS. The
People’s Republic of China, Hungary, Romania, and Yugoslavia are the only
Communist countries-eligible for MFN treatment. However, MFN rates would not
apply if preferential tariff treatment is sought and granted to products of
developing countries under the GSP or the Caribbean Basin Economic Recovery
Act '(CBERA), or to products of Israel or of least developed developing
countries (LDDC’s) ‘as provided under the special rates of duty column.
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from Turkey under the Generalized System of Preferences (GSP), is free. 1/
The United States Trade Representative (USTR) is currently conducting an
investigation to determine whether imports from Turkey of the subject product
should continue to receive duty-free treatment. USTR'’s decision is due in
January 1987.

U.S. Channels of Distribution

Most bulk aspirin sold in the United States by U.S. and foreign producers
is sold either to unrelated chemical-products distributors or directly to
pharmaceutical processors, which convert it into tablet or capsule form, add
other active ingredients in some cases, and/or otherwise prepare it for human
consumption. Aspirin is not consumed in bulk form.

U.S. Producers .

In addition to the petitioner, which produces bulk aspirin at a single
plant in St. Louis, MO, 3 other firms manufacture bulk aspirin in the United
States: Dow Chemical, U.S.A. (Dow), at a single plant in Midland, MI;
Norwich-Eaton, at a single plant in Norwich, NY; and Sterling Drug, at a
single plant in Trenton, NJ. 2/ The production at Dow’'s plant will be *#*¥
when a new bulk aspirin plant; under construction since 1984, becomes **¥, The
petitioner and Dow account for about * * * percent of U.S. production and
virtually all open-market sales in the last 4 years. Norwich-Eaton, which
began producing for the open market in September of this year, and Sterling
Drug processed nearly all of the material they produced into forms for direct
human consumption. Over 100 firms, in addition to Norwich-Eaton and Sterling
Drug, process bulk aspirin into forms for direct human consumption. All of
the above-named firms are large multinational corporations and manufacture
many chemical products other than aspirin, although not with the same
equipment used to produce bulk aspirin. From the point at which salicylic
acid is mixed with acetic anhydride to the point at which bulk aspirin is
packaged, each producer’s plant is devoted exclusively to the subject
product. None of these firms produces acetic anhydride and only Monsanto
Dow, and Sterling produce salicylic acid.

U.S. Importers

At least a dozen firms, located mainly in New York and New Jersey, have
imported bulk aspirin from Turkey since 1983. The largest are * * * together

1/ The GSP affords nonreciprocal tariff preferences to developing countries to
aid their economic development and to diversify and expand their production
and exports. The U.S. GSP, enacted in title V of the Trade Act of 1974 and
renewed in the Trade and Tariff Act of 1984, applies to merchandise imported
on or after Jan. 1, 1976 and before July 4, 1993. It provides duty-free entry
to eligible articles imported directly from designated beneficiary developing
countries.

2/ Dow and Norwich-Eaton are in support of the petition. Sterling Drug is
Eaking no position with regard to these investigations.
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accounting for about * * * percent of imports in 1983-86. * * ¥* are large
chemical distributors serving most of the United States. All * * % companies
also import bulk aspirin from countries other than Turkey.

Consideration of Alleged Material Injury

The following sections, compiled from responses to the Commission’s
questionnaire by all 4 producers of bulk aspirin in the United States,
represent 100 percent <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>