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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC
Investigations Nos. 731-TA-347 and 348 (Preliminary)

CERTAIN MALLEABLE CAST-IRON PIPE FITTINGS FROM JAPAN AND THAILAND

Determinations

On the basis of the fécdrd 1/ developed in the subject’investigations, the
Commission unanimously determines, puféuant to seetion 733(a) of the Tariff Act
of 1930 (19 U.S.C. § 1673b(a)), that there is a reasonable indication that an
industry in the United States is materially injured by reason of imports-from
Japan 2/ and Thaiiandig/ of certain nonalloy, malleable cast-iron pipe
fittings, 4/ whether or not advanced in condition by operations or processes
(such as threading) subsequent to the casting process, provided for in items
610.70 and 610.74 of the Tariff Schedules of the United States, which are

alleged to be sold in the United States at less than fair wvalue (LTFV).

Background

On August 29, 1986, petitions were filed with the Commission and the
Department of Commerce by the Cast Iron Pipe Fittings Committee, 5/ alleging
that an industry in the United States is materially injured or threatened with

material injury by reason of LTFV imports of certain nonalloy, malleable

1/ The record is defined in sec. 207.2(i) of the Commission’s Rules of
Practice and Procedure (19 CFR § 207.2(i)).

2/ Investigation No. 731-TA-347 (Preliminary).

3/ Investigation No. 731-TA-348 (Preliminary).

4/ Such fittings are those with standard pressure ratings of 150 pounds per
square inch (psi) and heavy-duty pressure ratings of 300 psi. Groove-lock
fittings are not included.

5/ The 5 member producers of this committee are Stanley G. Flagg & Co., Inc.,
Grinnell Corp., Stockham Valves & Fittings Co., U-Brand Corp., and Ward
Manufacturing, Inc.



cast-iron pipe fittings from Japaﬁ and~Thailéhd. Accordingly, effective August
29, 1986, the Commission insﬁituted‘preliminary antidumping investigations Nos.
731-TA-347 and 348 (Preliminary).

" Notice of the institution of the Commission’s investigations and of a
public conference to be held in connection therewith was given by posting
copies of the notice in ;he Office Qf the‘Sec:etary, U.S. Internatipnal Trade
Cﬁﬁmission,‘Washing;on, DC,»andvbfﬁpublishing the notice in the Federal
‘Régi;ter Qf‘éeptember 10, 1986 kSl FR 32256). The conference was held in
ﬁa;hington;de, on Septemﬁer }9, 19?6, and all persons who requested the

opportunity were permitted to appear in person or by counsel.



VIEWS OF THE COMMISSION

We determxne there is a reasonable indication that an industry in the

United States is materlally 1nJured by reason of 1mports of malleable

cast—lron plpe flttlngs from Japan and Thalland that are allegedly sold at

less than fa1r value (LTFV) 1/

» We base these determlnatlons on our assessment of the volume and effect

of cumulated 1mports from Japan and Thalland g/ These imports increased in

N

volume and market share durlng the perlod of 1nvestlgat10n, particularly in

3 - sh
‘ o 3/ 4/
January—June 1986,_and cons1stently undersold the domestlc product. — —

As a result, an already weakened domestic 1ndustry sustained operating losses

in the first half of 1986.

hL1ke product/dom t;c Lndustry L

'

The Comm;ss1on is requlred to deflne the scope of the relevant domestic

1ndustry for the ‘purpose of assessing materlal injury. The term "industry” is
:defined by statute as "the domestlc producers as a whole of a like product, or
those producers whosebcollectlve output of the like product ‘constitutes a

maJor‘proportlon of the- total domestic productlon of that product "_5/

"lee product " in turn, is defxned as’ "a product which is like, or in the

1/. Haterlal retardation is not an issue 1n these 1nvestlgat10ns and will not
..be discussed; further. :

;.2/ Commissioner ‘Stern was able to ‘make her ‘affirmative determlnatlons
W1thout reaching the'issue of cumulation.

:3/ Chairman Liebeler and Vice Chairman Brunsdale do not base their
determinations in these cases on’underselling. They believe that evidence of
underselling-is not ordinarily probative on the issue of whether imports are a
cause of material injury to a domestic industry. See n.36, infra.

-4/ Commissioner Eckes and Commissiorier Rohr believe that evidence of
underselling is ordinarily of significant probative value, and that used
properly as the Commission has used it 'in the past, such comparisons reflect
an important aspect of competition 1n the marketplace

5/ 19 U.S.Cax § 1677(4)(A) i
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absence of like, most similar in characteristics and uses with, the article
subject to an investigation . .. ."‘g/ 1/

on previous occasions when certain threaded malleable cast-iron pipe
fittings were before the Commission, we found the like product to be malleable
cast-iron pipe fittings and the domestic industry to be the producers of
malleable cast-iron pipe fittings. 8/ No information was collected during
these current preliminary investigatioﬁs to cause us to'change our

9 i . ;
position. =4 Accordingly, we adopt the definition of like product and

v 10/
domestic industry made in our earlier determinations. ™

6/ 19 U.S.C. § 1677(10) See also, S. Rep, No. 249. 96th Cong., 1lst Sess.
90-91 (1979). '

1/ The "article subject to an investigation” is defined by the scope of the
Department of Commerce's (Commerce) investigation. Commerce has defined the
scope of these investigations as malleable cast-iron pipe fittings, not of
alloy cast-iron, whether or not advanced in condition by operations or
processes (such as threading) subsequent to the casting process, other than -
groove-lock, as provided for in TSUS items 610.70 and 610. 74 See 51 Fed.
Reg. 34111 (Sept. 25, 1985). '

8/ See, e.g., Certain Cast-Iron Pipe Fittings from Brazil, the Republic of
Korea and Taiwan, Invs. Nos. 731-TA-278 to 280 (Preliminary), USITC Pub. 1753
(Sept. 1985) and (Final), USITC Pub. 1845 (May 1986). USITC Pub. 1753 also
contained the Commission's determination in Inv. No. 731-TA-281 (Preliminary),
dealing with nonmalleable cast-iron pipe fittings from Taiwan.

9/ Respondents present two like-product arguments. First, the Japanese
respondent maintains that both malleable and nonmalleable pipe fittings are
"like" the imported product because they are interchangeable for many
applications. However, given the lack of data detailing the degree of
interchangeability and the acknowledged différences.in characteristics and
uses, we do not believe that nonmalleable pipe fittings should be included in
the definition of the like product at this time. Second, both the Thai and
Japanese respondents insist that groove-lock pipe fittings are like the
imported threaded pipe fittings. Again, however, there is insufficient data
regarding the degree of interchangeability between these two types of pipe
fittings. Unsubstantiated allegations of interchangeability and competition
are insufficient to persuade us to revise the definition of the like product
reached in previous final investigations. We welcome briefs on these 1ssues
should these cases continue to the final phase. '

10/ See Certain Cast-Iron Pipe Fittings from Brazil, Inv. No. 701-TA-221
(Flnal) USITC Pub. 1681 (Apr. 1985) (finding that malleable and’ nonmalleable
pipe fittings are separate like products and that there are separate domestzc
1ndustrles producing malleable and nonmalleable pxpe fittings).




Condition of the domestic industry

In assessing the condition of the domestic industry, the Commission
considers, among other factors, domestic consumption, U.S. production,

capacity, capacity utilization, shipments, inventories, employment, and

profitability. 11/

In the most recent antidumping decisions on malleable cast-iron pipe

fittings, lgl the Commission found that, although some indicators suggested

improvement during 1983-85, the domestic industry was materially injured. The

data in the instant investigations reveal that the industry's difficulties

/
worsened in the first half of 1986. i3

Apparent U.S. consumption of malleable cast-iron pipe fittings increased
by 12 percent from 1983 to 1984 and then levelied off in 1985, rising by less

than 1 percent. In January-June 1986, however, consumption declined by 9

. . 4/
percent as compared with the corresponding period of 1985. 14

U.S.
production of malleable cast-iron pipe fittings increased from 45,561 tons in

1983 to 47,217 tons in 1984, or by 4 percent, fell by 4 percent to 45,477

11/ 19 U.S.C. § 1677(7)(C)(iii).

12/ Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea and
Taiwan, supra, n.8.

13/ Vice Chairman Brunsdale finds her affirmative determinations on the
question of material injury in these preliminary investigations
distinguishable from her negative determination on that question in Certain
Cast-Iron Pipe Fittings from Brazil, the Republic of Korea and Taiwan, Invs.
Nos. 731-TA-278 to 280 (Final), USITC Pub. 1845 at 16-17 (1986) (Additional
Views of Vice Chairman Brunsdale). Her negative finding in the previous
investigations was premised largely on the fact that most of the domestic
industry's unfavorable financial indicators could be attributed to one firm
that appeared to be sustaining operating losses in order to gain market
share. More recent data indicate that this is no longer true, because three
of the five domestic producers sustained such losses in January-June 1986.
She finds this evidence sufficient to satisfy the reasonable indication of
material injury standard applicable to preliminary investigations.

14/ Report of the Commission (Report) at A-12.



tons in 1985, and then in interim 1986 declined to 20,945 tons, 13 percent

below the 24,169 tons produced in interim 1985. 12/ Capacity wasg constant

at 95,760 tons. 19’ Capacity'utilization remained at very low levels,
increasing from 47.6 percent in 1983 to 49.3 percent in 1984, declining to
47.5 percent in 1985, and then declining further to 42.9 percent in interim
1986 compared with 49.5 percent in interim 1985. i1/
Producers' domestic shipments rose from 44,542 tons in 1983 to 46,871

tons in 1984, declined to 44,971 tons in 1985, and then declined further by 6

percent in interim 1986 to 21,208 tons as comﬁared with 22,490 tons in interim

1985. 18/

Four out of five domestic producers reported significant layoffs of
production and related workers during the period of investigation. 19/ The
number-of employees producing malleable cast-iron pipe fittings declined from
2,044 in 1983 to 1,960 in 1984, or by 4 percent, increased by less than 2
percent to 1,992 in 1985, and then declined to 1,767 workers in interim 1986,
or by 8 percent. 20/

Financial data also reveal that the industry's condition has
deteriorated. Net sales of malleable cast-iron pipe fittings rose from $115
million in 1983 to $126 million in 1984, declined slightly to $124 million in
1985, and then in interimi1986 dropfed to $64 million compared with $72
millién.in interim 1985, or by 10 peréenp. 21/ Operatihg profits of $3.9

million in 1983 turned into "‘losses of $238,000 in 1984. 1n 1985, the industry

at A-18.

15/ 1d.

16/ 1d.

17/ 1d4. -

18/ Id. at A-19.

19/ Id. at A-20.

20/ Id. at A-20-A-21, Table 9.
Id. at A--22.

21/
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reported an operating income of $1.5 million, but in interim 1985 the industfy
/
reported losses of $256,000. 22 Such losses increased more than fourfold
o ' 23/ :
to $1.4 million in interim 1986. —  Operating margins followed a trend
. . . 24/
like that of operating income and loss. —
On the basis of the record in these preliminary investigations we
determine that there is a reasonable indication that the domestic malleable

cast-iron pipe fittings industry is currently experiencing material

s 25/ 26/
injury. -
Cumulation

We must apply the cumulation provisions of the Trade and Tariff Act of
1984 if three requirements are met. 21/ The imports must (1) compete with
each other and with the domestic like product, (2) be subject to

investigation, and (3) be marketed within a reasonably coincidental

period. 28/ There is no dispute that the imports of pipe fittings from

22/ Id.

23/ 1Id. Two firms sustained operating losses during 1983-85, whereas three
firms reported such losses in interim period 1986. Id.

24/ 1d. ‘

25/ Commissioner Stern does not regard it as analytically useful or
appropriate to consider the question of material injury completely separate
from the question of causation. See Additional Views of Commissioner Stern in
Cellular Mobile Telephones and Subassemblies Thereof from Japan, Inv. No.
731-TA-207 (Final), USITC Pub. 1786 at 18-19 (Dec. 1985).

26/ Commissioner Eckes believes that the Commission is to make a finding
regarding the question of material injury in each investigation. See Cellular
Mobile Telephones and Subassemblies Thereof, Inv. No. 731-TA-207 (Final),
USITC Pub. 1786 at 20-21 (Dec. 1985). .

27/ Commissioner Stern does not believe it necessary to consider cumulation
when the much more direct assessment of the individual cases yields
affirmative results. She therefore does not join in this section of the Views.

28/ See 19 U.S.C. § 1677(7)(C)(iv); H.R. Rep. No. 1156, 98th Cong., 2d Sess.
173 (1984); Welded Steel Wire Fabric for Concrete Reinforcement from Italy,
Mexico, and Venezuela, Invs. Nos. 701-TA-261¢A), 263(A), and 264(A)
(Preliminary) and Invs. Nos. 731-TA-289(A) to 291(A) (Preliminary), USITC Pub.
1795 at 9 (Jan. 1986); Certain Steel Wire Nails from the People's Republic of
China, Poland, and Yugoslavia, Invs. Nos. 731-TA-266 to 268 (Preliminary),
USITC Pub. 1730 at 7 (1985). 7



Japan and Thailand are subject to investigation and were marketed within a
reasonably coincident period of time. Accordingly, the only issue with
respect to the appropriateness of cumulation is whether the subject imports ;
compete with each other and with the domestic like product. 29/

We dete:mine for the purposes of these preliminary investigations that
they do. Although there is, as respondents argued, evidence of quality
differences between some of the imports and between some of the imports and
the domestic like product as well, there is also evidence that the imports and
the domestic like product are sufficiently comparable in quality to be
_interchangeable to many end-users. Furthermore, channels of distribution for
the imports and the domestic product appear to be generally similar. 30/

Respondents further argued that the imports do not compete with each

other or the domestic like product because they were not sold in the same

29/ In determining whether the imported products compete with each other and
with the like product in the U.S. market and whether the marketing of imports
is reasonably coincident, the Commission has considered the following factors:

(1) the degree of fungibility between imports from

different countries and between imports and the domestic

like product, including consideration of specific customer

requirements and other quality related questions;

(2) the presence of sales or offers to sell in the same

geographical markets of imports from different countries

" and the domestic like product;

(3) the existence of common or similar channels of

distribution of imports from different countries and the

domestic like product; and

(4) whether the imports are simultaneously present in the

market.
This list is not exhaustive and no single factor is determinative. This
analysis is designed to provide a basis on which to decide whether the.
statutory criterion regarding competition is established. See, e.g., Iron
Construction Castings from Canada, Inv. No. 731-TA-263 (Final), USITC Pub.

1811 at 8, n.26 (Feb. 1986) (Stern, Eckes, Lodwick, and Rohr).

30/ See, e.g., Post-Conference Statement of Hitachi Metals at 2-13; Statement
of Manufacturers/Exporters and U.S. Importers of Malleable Cast-Iron Pipe
Fittings from Thailand at 24-26; Petitioner's Post-Conference Statement at
8-10; Conference Transcript at 7-9, 11, 23-24, 43-52, 64--67, 73-78, and 112.



geographic or end-user markets. There is evidence, however, of an overlap in
the geographic and end-user markets in which the imports and the domestic like
product are sold. 31/ Consequently, we find that the criteria for

. . . 32/
cumulation are satisfied in these preliminary investigations = and base

our analysis on cumulating the subject imports.

Reasonable indication of material injury by reason of allegedly LTFV imports
from Japan and Thailand 33/

In determining whether the domestic industry is materially injured "by
reason of" LTFV imports from Japan and Thailand, the Commission considers,
among other factors, the volume of imports, the effect of imports on prices in
the United States for the like product, and the impact of such imports on the

. s 34/
relevant domestic industry. —
We find that the increasing volume and penetration of imports from Japan

and Thailand, particularly during the first half of 1986, together with

evidence of consistent underselling by the imports, provide a reasonable

31/ Report at A-15-A-16.

32/ See, e.g., Iron Construction Castings from Canada, Inv. No. 731-TA-263
(Final), USITC Pub. 1811 at 8 (Feb. 1986) (Stern, Eckes, Lodwick, and Rohr);
Welded Steel Wire Fabric for Concrete Reinforcement from Italy, Mexico, and
Venezuela, Invs. Nos. 701-TA-261(A), 263(A) and 264(A) (Preliminary) and Invs.
Nos. 731-TA-289(A) to 291(A) (Preliminary), USITC Pub. 1795 at 11 (Jan. 1986).

33/ Chairman Liebeler does not join the rest of this opinion. See her
Additional Views, infra.

34/ 19 U.S.C. § 1677(7)(B).
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indication that the subject imports are a cause of the domestic industry's

continued decline. 32/ 36/ 31/

The volume of imports from Japan rose from 7,465 tons in 1983 to 9,712

tons in 1984, declined to 7,610 tons in 1985, and were 3,763 tons in interim

1986 compared with 3,807 tons for interim 1985. 38/ Market penetration of

those imports was 12.7 percent in 1983, rose to 14.8 percent in 1984, declined

to 11.5 percent in 1985, and then rose again to 12.4 percent in interim 1986

as compared with 11.3 percent for interim 1985. 39/

For the imﬁorts from Thailand, volume roée steadily and sharply from 546
tons in 1983 to 1,026 tons in 1984, to 2,407 tons in 1985, and then reached
40/

1,648 tons in interim 1986, compared with 1,221 tons in interim 1985.

Market penetration of Thai imports increased from less than 1 percent in 1983

35/ Vice Chairman Brunsdale and Commissioner Stern believe that the magnitude
of the dumping margin is one factor, among others, that should be considered
in determining whether LTFV imports are a cause of material injury. Vice
Chairman Brunsdale notes that the marglns alleged in these cases, ranging from
27 percent to 291 percent, are sufficiently large to support an affirmative
determination in these preliminary investigations. For a discussion of her
views on the relevance of dumping margins to causation analysis, see
Heavy-Walled Rectangular Welded Carbon Steel Pipes and Tubes from Canada, Inv.
No. 731-TA-254 (Final), USITC Pub. 1808 at 13-14 (1986). She notes, however,
that large dumping margins are not by themselves sufficient to support an
affirmative decision. See Certain Ethanol Alcohol from Brazil, Inv. No.
701-TA-239 (Final), USITC Pub. 1818 at 15-16 (1986).

36/ Chairman Liebeler and Vice Chairman Brunsdale believe that the evidence
of underselling in these cases is not probative on the question of causation.
See Chairman Liebeler's view, set forth more fully in Certain Table Wine from
the Federal Republic of Germany, France, and Italy, Invs. Nos. 701-TA-258 to
260 and 731-TA-283 to 285 (Preliminary), USITC Pub. 1771 at 34-36 (1985)
(Additional Vlews of Vlce Chairman L1ebeler), that such evidence is of limited
usefulness.

37/ Vice Chairman Brunsdale and Commissioner Eckes note that their
affirmative determinations are ‘based on the impact of cumulated imports from
Japan and Thailand. The import data for each individual country were not ~
considered in making their affirmative determinations in these investigations.

38/ Report at A-29. "

39/ Id. at A-30-A-31, Table 14.

40/ Id. at A-29.

10
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to 1.6 percent in 1984, rose to 3.7 percent in 1985, and continued to rise in
interim 1986 reaching 5.4 percent compared with 3.6 percent in interim

1985. 21/

On a cumulated basis, the volume of imports'from the two countries
increased significantly, rising from 8,011 tons in 1983 to 10,017 tons in 1985
and from 5,028 tons in January-June 1985 to 5,411 tons in January-June 1986.

Cumulated market penetration for the imports showed a similar trend,

increasing from 13.6 percent in 1983 to 15.2 percent in 1985, and then

: 42/ 43/
increasing further to 17.8 percent in January-June 1986. 42/ 43

We have
adjusted the import statistics to exclude any known imports of products not
subject to these investigations that were included in the official
statistics. We have also adjusted import volume and penetration figures to
account for known importer inventories. We note, however, that import volume
and penetration trends remain essentially the same if the adjustments for
known importer inventories had not been made..ﬁi/
The pricing data obtained by the Commission indicate consistent
underselling by the imports in every quarter in which pricing comparisons with

the domestic product were available. 43/

41/ Id. at A-30-A-31, Table 14.

42/ Id. at A-29-A-30, Table 14.

43/ Vice Chairman Brunsdale notes that the Report contains no information
concerning the market penetration by value of the subject imports. She
believes that it is important to use value data in measuring import
penetration, and would expect to see such information should these
investigations proceed to a final phase. Her reasons for believing that
imports ordinarily should be measured by their value rather than their
quantity are set forth more fully in Candles from the People's Republic of
China, Inv. No. 731-TA-282 (Final), USITC Pub. 1888 at 40-42 (1986)
(Dissenting Views of Vice Chairman Brunsdale).

44/ Compare id. at A-29-A-30, Table 14 with id. at B-12.

45/ Id. at A-31-A-37.

11
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Conclusion

For the foregoing reasons, we determine that there is a.reasonable
indication that the domestic industry producing malleable cast-iron pipe

fittings is materially injured by reason of allegedly LTIFV imports from Japan

and Thailand.

12
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ADDITIONAL VIEWS OF CHAIRMAN LIEBELER
' INV=731-TA-347 and 348
. (preliminary)
Certain Malleable Cast-Iron Pipe Fittings
from Japan and Thailand

I join with my fellow Commissioners in determining
that there is a reaéonable indication that an industry in
the Uhitéd States is materially injufed by reason of
imports of certain malleable cast-iron pipe fittings from

Japan and Thailand allegedly being sold at less than fair

1
value. I also concur with the majority in their

definitions of like product and domestic industry and with

their cumulation analysis.

Material Injury by Reason of Imports

- In order for a domestic industry to prevail in a
preliminary investigation, the Commission must determine
that there is a reasonable indication that the allegedly

dumped or subsidized imports cause or threaten to cause

1

Given the existence of an established domestic
industry, "material retardation" was not raised during
this investigation, and I shall not discuss it further.

13
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material injury to the domestic industry producing the

like product. The Commission must determine- whether the
domestic industry‘prbdﬁcing the»iike product is materially
injuredldr is threatened with matériél injury,and further
that the Commission must determine whether any injury or
threat thereof is by reason of the allegedly dumped or
subsidized importé. LOniy if the Cdmmiésién finds a
reaéonébiekiﬁdicafion of‘both injufy and causatioﬁ, will

it make an affirmative determination in the investigation.

:Befoéé analyiiné fhe data, however, ﬁhe first
question is whether the statute is clear or whether one
must resort to the legislative history in order to
interpret the relevant sections of the antidumping law.

In general, the accepted rule of statutory construction is
that a statute, clear and unambiguous on its face, need
not and cannot be interpreted using secondary sources.
Only statutes that are of doubtful meaning are subject to

B . R 2
such statutory interpretation.

The statutory 1anguage used for both parts of the

analysis is ambiguous. "Material injury" is defined as

2

Sands, Sutherland Statutory Construction Sec. 45.02
(4th Ed.)
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"harm which is not inconsequential, immaterial, or

L .3 s
unimportant.” As for the causatlon test, “by reason

of" lends 1tse1f to no easy 1nterpretatlon, and has. been
the subject of much debate by past and present
commissioners. Clearly, welléinfofmed'peréons;may differ
as to the interpretation>of the eaueatien:apd material
injury sections of title VII. Therefore, the legislative

history becomes helpful in interpretiﬁg title VII.

The ambiguity arises in part because it is-clear
that the presence in the United States'of additienal
foreign supply will always make the domestic industry
worse'off. Any tiﬁe a foreign producer exports products
to the United States, the'increase ip supply,,ceteris
paribus,'mustrresult in a 1Qwer1§ticexof the product than
would'otherwise prevail.v If a éownward‘effect on price,
accompanied by a Department of»Commerce dumpipg,or subsidy
finding and a Commiesion.fiﬁding that financial indicators
were down were all that were requlred for an afflrmatlve
determlnatlon, there would be no need to inquire further

into causation.

3
19 U.S.C. sec. 1977(7) (A) (1980).

15
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But the legislative history shows that the mere

presence of LTFV imports is not sufficient to establish
causation. In the legislative histofy to the Trade
Agreements Acts of 1979, Congress stated:

[Tlhe ITC will consider information which ;

indicates that harm is caused by factors other

than the less-than-fair-value imports.
The Financé Committeé emphasized the need for an
exhaustive causation analysis, stating, "the Commission
must satisfy itself that, in light of all the information

presented, there is a sufficient causal link between the

, . S 5
less~-than~-fair-value imports and the requisite injury."

The Senate Finance Committee acknowledgéd’thét the
causation analysis would not be easy: "The determination
of the ITC with respect to causation, is under cuffent
law, and will be, under section 735, complex énd H
difficult, and is matter for the judgment of the “Zl:'I'C."'6

Since the domestic industry is no doubt worse off b§ the

4

Report on the Trade Agreements Act of 1979, S. Rep. No.
249, 96th Cong. 1lst Sess. 75 (1979).
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presence of any imports (whether LTFV or fairly traded)

and Congress has directed that this is not enough upon
which to base an affirmative determination, the Commission
must delve further to find what condition Congress has

attempted to remedy.

In the legislative history to the 1974 Act, the Senate
Finance Committee stated that the law was designed to

prevent unfair price discrimination:

This Act is not a 'protectionist' statute
designed to bar or restrict U.S. imports; rather,
it is a statute designed to free U.S. imports
from unfair price discrimination practices. * * *
The Antidumping Act is designed to discourage and
prevent foreign suppliers from using unfair price
discrimination practices to the detriment of a

7
United States industry.

Thus, the focus of the analysis must be on what
constitutes unfair price discrimination and what harm

results therefrom:

[Tlhe Antidumping Act does not proscribe
transactions which involve selling an imported
product at a price which is not lower than that
needed to make the product competitive in the
U.S. market, even though the price of the
imported product is lower than its home market

7

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.

17
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8
price.

This "complex and difficult" judgment by the
Commission is aided greatly by the use of financial and
economic analysis. One of the most important assumptions
of traditional microeconomics is that firms attempt to

maximize profits. Congress was obviously familiar with

the economist's tools: "[I]mporters as prudent
businessmen dealing fairly would be interested in
maximizing profits by selling at prices as high as the

10
U.S. market would bear." '

An assertionkof unfair price discrimination should be
accompanied by a factual record that can support such a
conclusion. Foreign firms should be presumed to behave
rationally. Therefqre, if the factual setting in which
the uhfaif iﬁports occur does not support any gain to be

had by unfair price discrimination, it is reasonable to

Id.

9

See, e.g., P. Samuelson & W. Nordhaus, Economics 42-45
(I2th ed. 1985); W. Nicholson, Intermediate Microeconomics
and Its Application 7 (3d ed. 1983).

10

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 24
Sess. 179. .
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conclude that any injury or threat of injury to the

domestic industry is not "by reason of" such imports.

In many cases unfair price discrimination by a
competitor would be irrational. 1In general, it is not
rational to charge a price below that necessary to sell
one's product. In certain circumstances, a firm may try
to capture a sufficient market share to be able to raise
its price in the future. To move from a position where
the firm has no market power to a position where the firm
has such power, the firm may lower its price below that
which is necessary to meet competitioh. It is this
condition which Congréss must have meant when it charged
us "to discourage and prevent foreign suppliers from using
unfair price discrimination practices to the detriment of

11
a United States industry."

In Certain Red Raspberries from Canada,FI set forth a

framework for examining what factual sétting would merit

an affirmative finding under the law interpfeted in light
12
of the cited legislative history.

11
Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.

12
Inv. No. 731-TA-196 (Final), USITC Pub. 1680, at 11-19 19
(1985) (Additional Views of Vice Chairman Liebeler).
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The stronger the evidence of the following . . .
the more likely that an affirmative determination
will be made: (1) large and increasing market
share, (2) high dumping margins, (3) homogeneous
products, (4) declining prices and (5) barriers
to entry to other foreign producers (low
13
elasticity of supply of other imports).
The statute requires the Commission to examine the volume
of imports, the effect of imports on prices, and the

14
general impact of imports on domestic producers. The

legislative history provides some guidance for applying
these criteria. The factors incorporate both the
statutory criteria and the guidance provided by the
legislative history. Each of these factors is evaluated
in turn after a discussion of the cumulation issue in

these investigations.

The statute requires that, under certain
circumstances, imports be cumulated to determine the
effect of the imports on price and volume. Cumulation is
mandated when imports from two or more countries compete
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