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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC
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Investigation No. 731-TA-292 (Final)

CERTAIN WELDED CARBON STEEL PIPES AND TUBES
' FROM THE PEOPLE'S REPUBLIC OF CHINA

Determination‘

on the‘basis of the record 1/ developed in the subject investigation, the
Commission‘unanimously detgrmines, pursuant to section 735(b) of the Tariff
Act of 1930 (19 U.S.C. §71673d(b)), that an industry in the United States is
not materially injured or threatened with material injury, and the
establishment of an industry in the United States is not materially retarded,
by reason of imports from the People's Republic of China of certain welded
carbon steel pipes and tubes, 2/ which have been found by the Department of

Commerce to be sold in the United States at less than fair value (LTFV).

The Commission instituted this investigation effective April 28, 1986,
following a preliminary determination by the Department of Commerce that
imports of certain welded carbon steel pipes and tubes from the People's

Republic of China wern being sold at LTFV within the meaning of section 731 of

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).

2/ For purposes of this investigation, the term “certain welded carbon steel
pipes and tubes" covers welded carbon steel pipes and tubes of circular cross
section, 0.375 inch or more but not over 16 inches in outside diameter,
provided for in items 610.3231, 610.3234, 610.3241, 610.3242, 610.3243,
610.3252, 610.3254, 610.3256, 610.3258, and 610.4925 of the Tariff Schedules
of the United States (Annotated). These products are commonly referred to in
the industry as standard pipes and tubes.



the Act (19 U.S.C. § 1673). Notice of the institution of the Commission's
investigation and of a public hearing to be held in conhection therewith was
given by posting copies oF,thé notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice

in the Federal Register of May 14, 1986 (51 F.R. 17682). The hearing was held

in Washington, DC, on July 8, 1986, and all persons who requested the

opportunity were permitted to appear in person or by counsel.



VIEWS OF VICE CHALRMAN ANNE BRUNSDALE AND COMMISSIONERS
PAULA STERN, ALFRED ECKES, SEELEY LODWICK, AND DAVID ROHR

We determine that an industry in the United States is not materially
iﬁjured or threatened with material injury, nor is the establishment of an
industry materially retarded, 1/ by reason of welded carbon steel standard
pipes and tubes (standard pipe) from the People's Republic of China (PRC) that
the Department of Commerce has found to be sold at less than fair value
(LTFV). 2/

Our determination rests principally on the serious deficiencies of the
Chinese pipe and the pervasive failure of the Chinese pipe imports to meet the
minimum commercial requirements for standard pipe in the United States.
Because of those shortcomings, Chinese pipe does not compete with other
imports and with the domestic like product. Therefore, cumulation of imports
is inappropriate. Moreover, the data reveal that the poor quality Chinese
pipe, which has been imported only in very small quantities, has had no
discernible impact on the condition of the domestic standard pipe industry.
Finally, because the Chinese producers are not likely to remedy their quality
problems and produce a commercially acceptable product within the near future,

we find no real and imminent threat of material injury.

Like product/domestic industry

The Commission's first step in an antidumping investigation is to define

the domestic industry against which to assess the impact of unfairly traded

1/ Since there is an established domestic industry, '"material retardation"
is not an issue in this investigation and will not be discussed further.



imports. 3/ The imported pipe and tube products that are the subject of this
investigation are circular welded carbon steel pipes and tubes 0.375 inch or
more but not over 16 inches in outside diameter — commonly referred to by the
industry as standard pipes and tubes. 4/

Standard pipes and tubes have been the subject of many Commission
investigations. 5/ The Commission has consistently found the like product for
imported standard pipe to be domestic standard pipe of not more than 16 inches
outside diameter and the domestic industry to consist of the producers of

standard pipe. 6/ This definition has been adhered to in all recent

3/ Section 771(4)(A) of the Tariff Act of 1930 defines the term "industry"
as "[t]lhe domestic producers as a whole of a like product, or those producers
whose collective output of the like product constitutes a major proportion of
the total domestic production of that product." 19 U.S.C. § 1677(4)(A).
"Like product" is defimed in section 771(10) as "[a] product which is like, or
in the absence of like, most similar in characteristics and uses with, the
article subject to an investigation . . . ." 19 U.S.C. § 1677(10).

4/ 51 Fed. Reg. 3,272 (Jan. 24, 1986).

5/ Since the first of 1985, the Commission has concluded 5 final and 11
preliminary investigations: Certain Welded Carbon Steel Pipes and Tubes from
India, Taiwan and Turkey, Invs. Nos. 731-TA-271-273 (Final), USITC Pub. 1839
(Apr. 1986) ("India, Taiwan and Turkey"); Certain Welded Carbon Steel Pipes
and Tubes from Turkey and Thailand, Invs. Nos. 701-TA-253 and 731-TA-252
(Final), USITC Pub. 1810 (Feb. 1986) ("Turkey and Thailand"); Certain Welded
Carbon Steel Pipes and Tubes from the People's Republic of China, the
Philippines, and Singapore, Invs. Nos. 731-TA-292-294 (Preliminary), USITC
Pub. 1796 (Dec. 1985) ("PRC, the Philippines, and Singapore"); Certain Welded
Carbon Steel Pipes and Tubes from India, Taiwan, Turkey, and Yugoslavia, Invs,
Nos. 701-TA-251-253 and 731-TA-271-274 (Preliminary), USITC Pub. 1742 (Aug.
1985) ("India, Taiwan, Turkey, and Yugoslavia'); Certain Welded Carbon Steel
Pipes and Tubes from Thailand and Venezuela, Invs. Nos. 701-TA-242 and
731-TA-252-253 (Preliminary), USITC Pub. 1680 (Apr. 1985) ("Thailand and
Venezuela"); and Certain Welded Carbon Steel Pipes and Tubes from Taiwan and
Venezuela, Invs. Nos. 731-TA-211-212 (Preliminary), USITC Pub. 1639 (Feb.
1985).

6/ India, Taiwan and Turkey, supra, at 6.



investigations, including the preliminary investigation in this case. 7/

The parties in this investigation have not questioned the appropriateness
of the definitions and no new inforﬁation has been revealed to warrant any
changes in them. 8/ Therefore, we adopt the prior definitions of the like

product and the domestic industry. 9/

Condition of the domestic industry

In determining the condition of the domestic industry, the Commission
considers, among other factors, domestic consumption, production, capacity,
capacity utilization, shipments, inventories, employment, and
profitability. 10/ In this investigation, the Commission'reviewed information
for the period January 1983 through March 1986, as well as data for shipments
of Chinese pipe that entered the United States in April-May 1986. 11/

fis noted in the Commission's most recent investigation of this industry,

"the domestic standard pipe industry demonstrated reasonable performance

through 1981 but suffered serious setbacks in 1982 in terms of almost all

7/ For the views of Chairman Liebeler and Vice Chairman Brunsdale on the
definition of the domestic industry producing standard pipes and tubes, see
India, Taiwan, and Turkey, supra, at 34-39 (Views of Vice Chairman Liebeler
and Commissioner Brunsdale). To the extent that the data for standard pipes
and tubes are used rather than data on both standard and line together, the
petitioners benefit.

8/ Transcript of the conference, July 8, 1986 (Tr ) at 40. See Tr. at 68.

9/ We note that the product under investigation is determined b by the
Department of Commerce. 1In this case, the parties in opposition to the
petition (respondents) argued that standard pipe was not the proper imported
product, because of defects in the imports, and further argued that the proper
imported product to consider, at least in part, is steel scrap. Commerce
rejected the argument on the ground that "both the sales contract and the
invoice described the subject merchandise as conforming to ASTM-120
specifications." 51 Fed. Reg. 25078 (July 10, 1986).

10/ 19 U.S.C. § 1677(7)(C)(iii).

11/ The data for the present investigation cover the January-March 1986
period, for which data were not available to the Commission in our most recent
investigation of the standard pipe industry. India, Taiwan, and Turkey, supra.



significant economic indicators." 12/ Thereafter, there was general
improvement in most of the indicators, although some downturns occurred in
1985. 13/ Domestic production, shipments, capacity utilization, and labor
productivity all increased through 1985, but key financial indicators remained
quite weak. There were net operating losses in 1983 and 1984, and net
operating income in 1985 was only 1.2 percent of net sales. That year, three

Data for the January-March 1986 interim period, however, show improvement
when compared to the same period of 1985. élthough apparent domestic
consumption decreased in interim 1986 as compared to interim 1985, domestic
production increased 33.5 percent and domestic capacity utilization increased
from 50 to 67 percent. 15/ Domestic shipments increased by 19 percent 16/ and
accounted for 37 percent of apparent domestic consumption during interim 1986,
up from 30 percent during interim 1985. 17/

The number of production and related workers, the hours they worked,
their hourly wages, and the total wages paid to them all increased in interim
1986 when compared to interim 1985. Labor productivity, however, declined 3
percent and unit labor cost per ton increased 16 percent when the same periods
are compared. 18/

The financial performance of the domestic industry improved in interim

12/ India, Taiwan, and Turkey, at 7-8.
13/ Id. at 7-9.

1&/ Id. at 8~9; Report of the Commission (Report) at table &-9.
15/ Report at tables a-4 and a-5.
16/ 1d. at table a-6.

17/ Id. at table a-4.

18/ Id. at table a-7.



1986 as compared to interim 1985. Net sales, gross profit, and operating
income increased substantially. 19/ Operating income as a percentage of net
sales reached 5.5 percent in the period compared to 4.3 percent for the same
period of 1985, although the number of firms reporting losses remained
constant. 20/

As we have observed in other steel cases, the fact that this industry as
a whole shows some improvement does not provide a complete picture. Separate
analysis of the data for integrated and nonintegrated producers reveals
continued disparity in their financial performances. The latter have
experienced somé improvement in their net sales and operating income, while
the former continue to struggle. 21/

Notwithstanding the improvement in the condition of the industry as a
whole during the first quarter of this year, one quarter of improved

performance is not sufficient to indicate the economic recovery of this

long~depressed industry. 22/ 23/ 24/

19/ Id. at table a-9.
20/ Id.
21/ Id. at table a-10.

22/ Chairman Liebeler and Vice Chairman Brunsdale find that the domestic
inustry is neither materially injured nor threatened with material injury.
Liebeler and Commissioner Brunsdale). However, since we conclude that there
is no connection between the subject imports and the condition of the domestic
industry, we will assume that the domestic industry is materially injured when
we assess causation. For the views of Chairman Liebeler on causation, see

picture and that the factors which led to the relatively strong performance
during that quarter did not continue during the second quarter. They state
that second quarter data will show significant downturns. Petitioners'
Prehearing Brief at 4.



Cumulation 25/

The Commission is directed to cumulatively assess the volume and effect
of imports subject to investigation if the imports: (1) compete with other
imports and with the domestic like products; (2) are marketed within a
reasonably coincidental period; and (3) are subject to investigation. 26/

Petitioners urge us to cumulate the imports from the PRC with imports of
LTFV or allegedly LTFV standard pipe from Singapore, the Philippines, India,
Turkey, and Thailand. 27/ Respondents oppose any cumulation on the ground,
inter alia, that imports from the PRC do not compete with other imports and

with the domestic like product because of quality deficiencies. We find

25/ In the preliminary investigation, we cumulated standard pipe imports
from the PRC with imports from the Philippines, Singapore, India, Turkey,
Yugoslavia, and Thailand. People's Republic of China, the Philippines, and
Singapore, supra, at 12. Our conclusion was based, primarily, on the lack of
information on which to assess competition between the Chinese imports and
other imports, and between the Chinese imports and the like product. Those
data deficiencies have been remedied in this final investigation.

26/ 19 U.S.C. § 1677(7)(C)(iv); H.R. Rep. 1156, 98th Cong., 2nd Sess. 173
(1984).

27/ Petitioners' Prehearing Brief at 8. The imports from Singapore and the
Philippines were subject to preliminary affirmative determinations at Commerce
and the Commission, and are now undergoing final investigations at both
agencies. Imports from three other countries are subject to outstanding
antidumping orders with effective dates as follows: Thailand (March 11,
1986); India (May 12, 1986); and Turkey (May 15, 1986).



The record indicates pervasive quality problems on each shipment of
Chinese pipe that has entered the United States to date. The pipe, for one or
more reasons in each case, has been grossly substandard; most of it has not
conformed to ASTM specifications, the standard generally used in the United
States for standard pipe. 30/ 31/ There have been very few importations of
Chinese pipe, two of which were discussed at the Comnission hearing.

Approximately 20 percent of the first shipment was black pipe and the

petitioners urge us to cumulate the purchase orders at the time of the sale
("sales for importation") and not the imports at the time of actual entry into
the United States. They assert that the orders for Chinese pipe were for
articles that conformed to ASTM specificalions. They further assert that
injury occurs to the domestic industry at the time a purchase order is placed,
which, in the case of these imports, was when the orders for importation were
placed. See Offshore Platform Jackets and Piles from the Republic of Korea
and Japan (Jackets and Piles), Invs. Nos. 701-TA-448 (Final) and 731-TA-259
and 260 (Final), USITC Pub. 1848 at 12 and n. 29 (May 19, 1986).

Although we believe that it is appropriate to cumulatively assess the
impact of orders for importation in certain circumstances, such as illustrated
process, the facts of this investigation do not support the inference that
competition occurred at the time that orders for importation were placed. -

29/ Vice Chairman Brunsdale does not find this case analogous to Offshore
Platform Jackets, supra. Platform jackets and piles are built to individual
specifications only after a contract is awarded following a competitive
bidding process. Thus, the competition for a contraclt to construct an
offshore platform occurs hefore, and ceases at the point that, the contract is
awarded. In contrast, the relationship between the producer of pipe and tube
and the purchaser is a continuous one. The purchaser will continue to bhuy
from the producer as long as he is satisfied with the product. Thus, with
pipe and tube, competition does not occur at a single point in time, but over
time. Consequently, it would be inappropriate to cumulate PRC imports with
other impoirts solely on the basis that these imports competed at the time the
first orders for PRC pipe was placed.

31/ Unfortunately, most of the data regarding the Chinese pipe imports and
the defects and the deviations from ASTM specifications aire confidential.
Accordingly, our discussion musl be in general terms and, when specific,
limited to those matters publicly disclosed by the parties in their
submissions to the Commission and al the Commission's hearing.
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galvanized pipe. 32/ The black pipe was badly rusted and had to be sold for
scrap, 33/ while the galvanized pipe had to be stripped and regalvanized. 34/
None of the pipe in that shipment met ASTM specifications. 35/ A marine
surveyor reported that most of the damage to both kinds of pipe resulted from
improper manufacturing and the remainder from shipping. 36/ The second
shipment discussed on the public record was imported in April 1986, and none
of the pipe in that shipment met ASTM specifications. 37/ Because all the
data on the other shipments of Chinese pipe are confidential, we can here
state only that each shipwent included pipe that showed substantial
deficiencies. §8/ In this investigation and in prior investigations, Lhe
petitioners have told us that imports of substandard pipe do not compete with
the domestic like product. 39/

Therefore, because of the perva#ive defecls of the imported Chinese pipe,
they do not compete either with other imports or with the domestic like

product. Accordingly, one of the three criteria for cumulation is not

satisfied in this instance, and we must decline to cumulate imports from the

32/ Tr. at 49.
33/ Id. at 48-49,
34/ Id. at 27, 48.

35/ 1d.

36/ Respondents' prehearing brief at Appendix A. See also Tr. at 49-50.

37/ Tr. at 50, 56-57; Respondents' Prehearing Brief at ﬁppendxx B. Although
the transcript of the hearing refers to a marine surveyor's report on thls
shipment, the report is applicable to a different shipment.

38/ Because of confidentiality, we cannot stale whether all or only a
significant portion of each such shipment was defective. Details of the
shipments are contained in the following confidential record sources: Staff
report at a-28, a-30, and a-34; GC-J-134 (Auyg. 8, 1986), Factual addendum;
EC~-3-305; staff telephone and field trip notes.

9/ Transcript of the conference, Dec. 6, 1985 (C.Tr.), at 53. See C.Tr. at

46, 51-52, and Tr. at 48.

10
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PRC with other imports subject to investigation. 40/

No material injury by reason of LTFV imports from the PRC

In determining whether material injury exists by reason of the subject
imports, the Commission is required to consider a number of factors including
the volume of imports of the merchandise under investigation, the effect of
such imports on domestic prices, and the impact of such imports on the
domestic industry. 41/ An evaluation of these factors includes a
consideration of (1) whether the volume of imports or any increase in volume
is significant,  (2) whether there has been significant price undercutting by
the imported products, and (3) whether imports have otherwise depressed prices
to a significant degree or prevented price increases. 42/ We conclude, bhased
on the available data, that the domestic industry is not being materially
injured by reason of dumped imports from the PRC.

The first importation of Chinese pipe, 813 tons, occurred in 1985. That
quantity amounted to slightly more than 1/20 of 1 percent of total standard

pipe imports in 1985 and slightly more than 3/100 of 1 percent of apparent

40/ Commissioner Stern notes that an interesting contrast in the role of
quality can be drawn between the current investigation and the recent
investigation of candles from the PRC. Candles from the People's Republic of
China, Inv. No. 731-TA-282 (Final), USITC Pub. 1888 (Aug. 1986). In Candles,
there were quality differences between the domestic and the imported product.
In large part because candles are a consumer good without rigid buyer
specifications, such quality differences were not so critical and pervasive as
to eliminate effective competition between the domestic and the imported

product. See Candles, supra, at 16 n. 59.

11
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domestic consumption. 43/ In 1986, 96 tons entered in January-March period
and 465 tons in April and May. 44/ Whether measured in either absolute or
relative terms, these quantities are insignificant.

These PRC imports have had no demonstrable effect on the condition of the
domestic industry. There is no information on record that they caused any
domestic producer to lower prices or to change its selling terms. There is no
evidence of sales lost to the Chinese imports. 45/ 46/ Finally, as noted
above, the imports have not met ASTM specifications for standard pipe, and
cannot replace the domestic like product in situations where pipe "to
standard" is required, so that price differences between the PRC imports and
the domestic product have little meaning. The lack of impact on the domestic
industry is borne out by the fact that the shipments of Chinese pipe may all
be described, as they were by petitioners at the hearing, as "trial

shipments." 47/ 48/

43/ Report at tables a—4 and a-11.

44/ Id. at a-23.

45/ Petitioners have alleged a lost sale of approximately 3,000 tons in
November 1985 when a sale was allegedly cancelled when the purchaser decided
to purchase that quantity of Chinese pipe. Tr. at 19. The Commission
investigated this allegation and found it not to be accurate, for reasons
which may not be discussed on the public record. See staff telephone
conversation notes of August 12, 1986, inter alia.

46/ We also note that one domestic producer made numerous allegations of
sales lost to imports from the PRC, the Philippines, and Singapore. However,
these allegations involved the same transactions that this same firm alleged
were lost to other imports during the recent investigation on standard pipe
from India and Turkey. The allegations are simply not confirmed by the
detailed information of record regarding the Chinese imports. Report a-29.

47/ Tr. at 28. Petitioners have argued in prior investigations that new
entrants to the market must prove their ability to supply a quality product by
supplying trial shipments and, until that fact is shown, they must sell at a
lower price to attract buyers and market share.

48/ The Commission has declined to find material injury by reason of imports
when the imports were obviously trial shipments. Thailand and Venezuela,
supra. As in Thailand and Venezuela, however, where the imports were of
acceptable quality and the other criteria were met, the Commission found a
threat of material injury. Id.

12



- 13 -

Therefore, we find no material injury to the domestic standard pipe

industry by reason of the subject imports.

No threat of material injury by reason of imports from the PRC

In examining threat of material injury, we are directed to considef,
capacity likely to result in a significant increase in imports to the United
States, any rapid increase in United States market penetrétion and the
likelihood that the penetration will increase to an injurious-level, the
prob&bility that imports will.entef the United States at prices that will have
a depressing or suppreésing effect oh domestic prices, any substantial
increase in inventories in the United States, and the potential‘for
productwshifting; 49/ A finding of threat of material injury must be based on
"evidence that thevthreat of material injury is real and that actual injury is
imminent. Such a determination may not be made on the basis of mere
conjecture or supposition." 50/ |

Estimates of Chinese productive capacity and capacity utilization were in
the same generél range for the period 1983 through January-June 1986. 51/ The
bulk of production is destined fof the domestic market with exports taking a
smali and deciinihg percentage of total production. 52/ The PRC is a net
importer of standard pipe and tube, and the volume of its imports far exceeds
the volume of exports. 53/ There is no information of record that the Chinese
are currentiy increasing productive capacity for standard pipe or that they

intend to increase such capacity.

497 19 U.5.C. 1677(7)(F)(i).
50/ 19 U.S.C. § 1677(7)(F)(ii).
51/ Report at table a-2.

13
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Respondents ‘have stated that they "are interested in exporting to the
United States market." 54/ An important question regarding threat of material
injury is whether the PRC will be able to produce and export to the United
States standard pipe that meets ASTM specifications in the near future. As
expected, the parties have divergent views on the issue.

Petitionsrs have asserted that the Chinese are currently able to meet
ASTM specifications and, therefofe, can meet the ASTM standards at any time in
the future. 55/ On the other hand therg is a statement from an individual
knowledgeable in the domestic pipe industry that, based on the condition of
some of the Chiﬁese pipe impohted to date and on conversations with producers
from the PRC, the Chinese industry could not be a reliable and significant
factor in the mafket for at least two years. 56/ An importer has indicated
some interest in working with Chinese producers to overcome the quality
problems but anticipates fhe production changes necessary to remedy the

problems will take "some time." QZ/

54/ Tr. at 52.

55/ They argue that a representative of one of the domestic producers
visited China within the last several years and found it capable of producing
to specifications. Petitioners' prehearing brief at 11. The individual,
however, has not been identified by name or credentials and was not a witness
at the hearing. Regardless of the accuracy of his observations at the time of
his visit to the PRC, the overwhelming evidence of record in this proceeding
is that the Chinese producers have not exported to the United States standard
pipe that complies with ASTM specifications.

Petitioners also argue that an order for 3,000 tons of Chinese pipe was
cancelled because of the existence of this proceeding, not for failure to meet
ASTM specifications, evidencing ability to produce to specifications.
Petitioners'prehearing brief at 6. The record shows that, although the
subject order was cancelled just after institution of this proceeding, that
coincided with receipt of a prior shipment of standard pipe from the PRC,
which shipment was defective in various ways. After receiving that defective

shipment -— characterized by respondents as "junk" (Tr. at 55%) - the importer
terminated the contract because it "wanted no more of this stuff." Id.
56/ FC J 305

14
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Petitioners have argued that there are standard pipe exports to Hong Kong
and to Australia which conform to British standard specifications. They
further argue that if the PRC can produce to British standard specifications,
they can produce to ASTM specifications. At the hearing, respondents conceded
that there are exports to Hong Kong and stated that there were no quality
problems. 58/ They did not know about Australia. However, later submissions
by respondents stated that exports to Australia are experiencing the same

Whether or not the Chinese exports have complied with the British
standard specifications does not imply their ability to meet U.S. standards or
commercial requirements. 61/

In short, the evidence is inadequate to substantiate an inference that
commercially acceptable standard pipe will be produced in China and exported
to the United States within the near future. Imports of such pipe are not
"real and imminent." Accordingly, we find that there is no threat of material
injury to the domestic standard pipe industry by reason of the LTFV imports of

standard pipe from the People's Republic of China.

58/ Tr. at 71.

59/ Respondents' submission of July 29, 1986.

60/ We note that at the hearing, we requested petitioners to present
information regarding the quality of exports to Australia. In response, we
have received a copy of a telex that lists the quantities of imports and
British standard specifications. Unfortunately, we cannot determine from the
telex whether the imports to Australia actually complied with the
specifications or whether these were the specifications ordered from the
Chinese mills. In any event, the telex simply does not address the crucial
question of quality, and we have been given no reason for this. Accordingly,
we cannot conclude from the telex that the imports to Australia were up to
specifications.

61/ The British standard specifications for standard pipe are, in general,

less stringent than the ASTM specifications. Although certain standard pipe
that meets the British standard might satisfy certain ASTM standards for pipe
of equal diameter, other standards fall short of the ASTM specifications due
to insufficient wall thickness and low weight. This is particularly true of
pipe over one inch outside diameter where the British standard wall thickness
and weight fall considerably below ASTM specifications. Report at a-23. 15
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ADDITIONAL VIEWS OF CHAIRMAN LIEBELER

Pipes and Tubes from The People's Republic of China
731-TA-292 (Final)
I determine that an industry in the United States is
not materially injured or threatened with mate:ial

1 .
injury by reason of imports of welded carbon steel

standard pipes and tubes (standard pipe) from the People's
Republic of China (PRC) sold at less-than-fair-value in
the United States. I join in the majority's definitions
of the like product and condition of the domestic industry.

Rebuttable Presumption

In a final Title VII investigation the Commission
must determine whether a domestic industry is materially
injured or threatened with material injury by reason of
the subsidized or dumped imports.2 Title VII directs
the Commission to consider among other factors the volume
of imports, their effect on prices, and their impact on

prices, and their impact on domestic producers of like

products. In evaluating the volume of imports, Congress

1

As there is an established domestic industry, "material
retardation" was not raised as an issue in this
investigation and will not be discussed further.

2
19 U.S.C. 1671, 1673 (1982).
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has directed the Commission to consider "whether the

volume of imports of the merchandise, or any increase in
that volume, either in absolute or relative terms to
production or consumption in the United States is

3 o
significant". To give effect to this provision, I

employ a rebuttable presumption that an import penetration
ratio, after cumulating imports as required, of less than
2.5 percent of apparent United States consumption is too
small to be a cause of material injury and that any
increase in the import penetration to less than 2.5
percent is too small to constitute a threat of material
injury. This presumption can be rebutted by showing that
both demand and supply are inelastic.

There are two reasons for setting the threshold at
2.5 percent: first, because it is small and therefore
unlikely to have more tﬁan an inconsequential or
insubstantial adverse impact on the domestic industry:;
and, second, because such market share is very likely to
signify a competitive process and to reflect only dumping
or subsidization in a "technical" sense. These
justifications will be discussed below.

Whenever a foreign producer exports products to the

United States it harms the domestic industry that competes

3
19 U.S.C. 1677(7) (C) (i) (1982).
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in that market. An increase in supply, ceteris paribus,

results in a lower price of the product than would
otherwise prevail. If a downward effect on price,
accompanied by a finding by the Department of Commerce of
dumping or subsidy were all that were required for an
affirmative determination, there would be no need to
inquire further into the question of causation.

Congress, however, has stated that the mere presence
of less-than-fair-value imports is not sufficient to

4
establish causation. Thus the inquiry into causation

must proceed. The Senate Finance Committee instructed the
Commission to search for a causal link:

While injury caused by unfair competition, such
as less-than-fair-value imports, does not require as
strong a causation link to imports as would be
required in determining the existence of injury
under fair trade import relief laws, the Commission
must satisfy itself that, in light of all the
information presented, there is a sufficient causal
link between the less-than-fair-value imports and
the requisite injury. The determination of the ITC
with respect to causation is, under current law, and
will be under section 735, complex and difficult,

5
and is a matter for the judgment of the ITC.

4

"rTlhe ITC will consider information which indicates
that harm is caused by factors other than the
less-than-fair-value imports." Report on the Trade
Agreements Act of 1979, Senate Finance Committee, S. Rep.
No. 249, 96th Cong. 1lst Sess. 75 (1979).

Id.
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This "complex and difficult" judgment begins with an
examination of the import penetration ratio. There must
be some import penetration level which is so small that it
cannot result in material injury.

The less elastic an industry supply and demand are,
the greater the effect a given import penetration will
have on the domestic industry. The more inelastic the
demand and supply curves, the greater will be the effect
on price of a given change in imports. The following
example is provided as an illustration.

If the domestic market for standard pipe were like S
and D depicted in Figure I (below), imports could have a
material effect on the domestic industry. A relatively

small increase in supply could result in a precipitous

fall in price.

Price

Quantity

20
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However, in the more general case, where supply and

demand are somewhat more elastic, as in S' and D' (above),
a 2.5 percent import penetration ratio could not have
enough of an effect on price to result in material injury
or threat thereof. A small change in supply, ceteris

6
paribus, results in an inconsequential drop in price.

Therefore, in the absence of a showing that the
domestic supply and demand curves are highly inelastic, I
presume that a 2.5 percent import penetration ratio cannot
result in material injury.

A second reason for using this de minimus threshold

7
rests on the legislative history of "technical dumping".

6

Note also that, under the elastic demand and supply
scenario, if the unfairly traded goods were removed from
the market entirely, the shift in the supply curve would
have an inconsequential effect on price.

7

The Senate Finance Committee stated:
(1) Technical dumping. The concept, underlying a
number of International Trade (Tariff) Commission
determinations, is wholly consistent with the basic
philosophy and purpose of the Antidumping Act. This
Act is not a 'protectionist' statute designed to bar
or restrict U.S. imports; rather, it is a statute
designed to free U.S. imports from unfair price
discrimination practices. As is explained below,
this distinction is of importance in the context of
recent suggestions that the Antidumping Act should
not be applied to imports of articles in short
supply.

(Footnote continued on next page)
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Import penetration ratios of 2.5 percent or less are

more likely to represent technical dumping. In enacting

(Footnote continued from previous page)

Conceptually, the Antidumping Act is not
directed toward forcing foreign suppliers to sell in
the U.S. market at the same prices that they sell at
in their home markets. Rather the Act is primarily
concerned with the situations in which the margin of
dumping contributes to underselling the U.S. product
in the domestic market, resulting in injury or
likelihood of injury to a domestic industry. Such
injury may be manifested by such indicators as
suppression or depression of prices, loss of
customers, and penetration of the U.S. market. When
clear indication of injury, or likelihood of injury,
exists there would be reason for making an
affirmative determination. The Antidumping Act is
designed to discourage and prevent foreign suppliers
from using unfair price discrimination practices to
the detriment of a United States industry.

On the other hand, the Antidumping Act does not
proscribe transactions which involve selling an
imported product at a price which is not lower than
that needed to make the product competitive in the
U.S. market, even though the price of the imported
product is lower than its home market price. Such
so-called 'technical dumping' is not
anti-competitive, hence not unfair; it is
procompetitive in effect. The Commission has
recognized the concept of technical dumping and in a
number of cases has made a negative determination in
the circumstances of such dumping. It is to be
noted that in the usual short supply situation or
inflationary period, imports--regardless of home
market price--would normally be sold to the domestic
market at a price no lower than the prevailing U.S.
market price, thus indicating that when dumping
exists in such situations, it is likely to be a case
of technical dumping in which there is not likely to
be injury to a domestic industry. In other words,
importers as prudent businessmen dealing fairly
would be interested in maximizing profits by selling
at prices as high as the U.S market would bear. But
if there is a margin of dumping in a tight supply
situation, it may be due to technical reasons, which
would not be injurious to domestic industries.

Report on the Trade Reform Act of 1974, Sen. Fin. Com., S.
Rep. No. 1298, 93d Cong. 2d Sess. 179 (1979) (emphasis
added) .

Because of the virtually identical language of
countervailing and antidumping duty provisions of the
Tariff Act of 1930, 19 U.S.C. Sec. 1671, 1673 (1982),
logic compels me to extend the reasoning embodied in this
"technical dumping" analysis to subsidy cases.
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the fair trade laws, Congress was not concerned with
imports that were simply priced at the level necessary to
enable the producer to sell his product.

- Rather, Congress focused on plans by "foreign
suppliers [to use] unfair price discriminative practices

8
to the detriment of a United States industry".

In a typical case, the Commission is confronted with
a factual melange from which it must discern an underlying
story that explains the facts. The staff report contains
informaﬁion on: (1) the financial condition of the
domestic industry; (2) the prices of the domestic and
imported products; and (3) the volume and market share of
the imported product.

How much reliability should we attach to the data?
Volume and market share‘are the most reliable data. They
are generated by third parties and easily verified. 1In
contrast, profit data are generated by the parties
themselves and because they are frequently are provided on

a product-specific basis require subjective cost
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allocations. Such data are difficult to verify. Price

data are also proﬁided by the parties and are usually not
verified beyond telephone confirmations.

Moreover, price data may reflect a variety of
phenomena. First, the suppliers may not be selling a
homogeneous pfoduct. If the products are not identical,
there is no reason to believe that they will sell at the

9
same price.

Second, because of: (a) a lack of homogeneity of the
product; (b) the fact that the contracts for sale are not

included on a public anonymous market; and’(c) possible

9

Commission opinions have traditionally found technical
dumping only when no underselling has been found or, in
cases when underselling has been found, when such
underselling has been deemed "commercially
insignificant”". 1In the situation where the products under
investigation are identical in every characteristic, this
analysis would be correct. Seldom, if ever, will the
Commission be dealing with such a product market. Even
when dealing with products such as wheat, a homogeneous
product by most standards, one might find that imports
were underselling (overselling) the domestic product if
certain characteristics in the product not inherent to the
product, e.g. certainty of delivery, lead time, risk of
loss, were worse (better) than those offered by domestic
producers. Thus the price '"needed to make the product
competitive in the U.S. market" could be lower or higher
than the price charged by domestic producers. Commission
decisions have frequently neglected the impact on prices
of characteristics, thereby under or overstating price
differentials. Further, when dealing with heterogeneous
products, the problems with straightforward price
comparisons are compounded inordinately for obvious
reasons.
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antitrust concerns, suppliers may ke uraware of the exact

price at which other suppliers are concluding contracts.
Third, there may be inaccuracies in the data which the
Commission receives. Finally, there is at least the
theoretical possibility that a supplier, although selling
a product identical to his competitors, and fu11y<aware of
the market price of that product, is attempting to
undersell then in order to damage their businesses. Such
behavior is something akin to predatory pricing.
Determining the likelihood that any one of these '
explanations underlies the facts is the task of the
Commission in deciding the cases before it. At first it
might seem that the question whether the importer is
simply trying to to meet the competition or, alternatively
is seeking to under price the competition, could best be

10 . : -
resolved by examining price data. However, there is

no plausible way to separate and distihgﬁish the possible
explanations on the basis of price data. As explained
above, price data are nebessarily unreliéble and |
incomplete. Fortunately, there is an élterﬁative way qf

approaching the question.

10
In analyzing predation, price data are primarily
relevant because of their relationship to marginal cost.

Because of the unavailablity of marginal cost data, price
data alone are not meaningful.
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In most cases, unfair price discrimination by a

competitor would be irrational. An examination of the
soybean farming industry illustrates the point. One of
the reasons that it would be irrational for a soybean
producer to undersell the market and thereby attempt to
drive out his competition is that he could never hope to
grow large enough (relative to the size of the market) to
raise his price above the market price by dint of his now
greater market power. Similarly, in the various markets
which we examine, it is reasonable to conclude that unless
a foreign firm has a fairly large market share, it cannot
hope that by charging less than the market price it can
drive out competitors and thereby gain the necessary
market pow<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>