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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC :

Investigations Nos. 701-TA-248 (Final)
and 731-TA-259-260 (Final)

OFFSHORE PLATFORM JACKETS AND PILES FROM
THE REPUBLIC OF KOREA AND JAPAN

Determinations

On the basis of the record 1/ developed in the subject investigations, 2/
the Commission determines, 3/ pursuant to section 705(b) of the Tariff Act of
1930 (19 U.S.C. 1671d(b)), that industries in the United States are materially
injured by reason of imports from the Republic of Kdrea (Korea) of offshore
platform jackets and piles, 4/ provided for in item 652.97 of the Tariff
Schedules of the United States, which have been found by the Department of
Commerce to be subsidized by the Government of Korea. 5/

The Commission further determines, pursuant to section 735(b) of the Act
(19 U.S.C. 1673d(b)), that industries in the United States are matefially

injured by reason of such imports from Korea 6/ and Japan, 7/ which have been

1/ The record is defined in sec. 207.2(i) of the Commission’s Rules of
Practice and Procedure (19 CFR 207.2(1)).

2/ Chairwoman Stern did not participate in these investigations in order to
avoid any possibility or appearance of conflict of interest.

3/ In investigation No. 701-TA-248 (Final) Vice Chairman Liebeler finds that
industries in the United States are not materially injured or threatened with
material injury, and that the establishment of industries in the United States
is not materially retarded, by reason of imports of subsidized offshore
platform jackets and piles from Korea.

4/ These products are steel jackets (templates) and/or piles for offshore
platforms, subassemblies thereof that do not require removal from a
transportation vessel and further U.S. onshore assembly, and appurtenances
attached to the jackets and piles. These products constitute the supporting
structures which permanently affix offshore drilling and/or production
platforms to the ocean floor. Appurtenances include grouting systems, boat:
landings, preinstalled conductor pipes and similar attachments.

5/ Investigation No. 701-TA-248 (Final).

6/ Investigation No. 731-TA-259 (Final).

7/ Investigation No. 731-TA-260 (Final).



found by the Department of Commerce to be sold in the United States at less than

fair value. 1/

Background

The Commission instituted invesfigation No. 701-TA-248 (Final) effective
July 19, 1985, following a preliminary determination by the Department of
Commerce that imports of offshore platform jackets and piles from Korea were
being subsidized within the meaning of section 701 of the Act (19 U.S.C. 1671).
The Commission instituted investigations Nos. 731-TA-259 and 260 (Final)
effective November 25, 1985, following preliminary determinations by the
Department of Commerce that such imports from Korea and Japan were being sold at
less than fair value within the meaning of section 731 of the Act (19 U.S.C.
1673). Notice of the institution of these investigations and of a public
hearing to be held in connection therewith was given by posting copies of the
notices in the Office of the Secretary, U.S. International Trade Commission,

Washington, DC, and by publishing the notices in the Federal Register of August

7, 1985 and December 12, 1985 (50 F.R. 31932, 50854). The hearing was held in
Washington, DC, on April 2, 1986, and all persons who requested the opportunity

were permitted to appear in person or by counsel.

1/ In investigations Nos. 731-TA-259 and 260 (Final) Vice Chairman Liebeler
finds that an industry in the United States is materially injured by reason of
dumped imports of jackets from Korea and Japan, but that an industry in the
United States is not materially injured or threatened with material injury,
and that the establishment of an industry in the United States is not
materially retarded, by reason of dumped imports of piles from Korea and Japan.
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VIE;JS OF THE COMMISSION

We determine that two industries in the United States are materialiy
injured by reason of subsidized imports of offshore platform jackets and piles
from the Republic of Korea. L/ We further determine that two industries in
the United States are materially injured by reason of less than fair value
(LTFV) imports of offshore platform jackets and piles from Korea and
Japan. 2/

In making these determinations, we define the domestic industries to
encompass those firms that produce and that submit bids (successfully or
unsuccessfully) to produce the two like products, offshore platform jackets
and offshore platform piles. We find that there is a West Coast regional
industry producing offshore platform jackets and a national industry producing
offshore platform piles.

Our affirmative determination on material injury to the domestic piles
industry is based on data showing decreased shipments, employment, and
profitability during the period of investigation. Our affirmative
determination with respect to the West Coast jacket industry rests largely on

the fact that domestic firms have not received a single contract since 1982.

1/ Chairwoman Stern did not participate in this investigation. In Inv. No.
701-TA-248 (Final), Vice Chairman Liebeler finds that industries in the United
States are not materially injured or threatened with material injury, and that
the establishment of industries in the United States is not materially
retarded, by reason of subsidized imports of offshore platform jackets and
piles from Korea.

2/ Chairwoman Stern did not participate in these investigations. In Invs.
Nos. 731-TA-259 and 260 (Final), Vice Chairman Liebeler finds that a regional
industry in the United States is materially injured by reason of dumped
imports of jackets from Japan and Korea, but that an industry in the United
States is not materially injured or threatened with material injury, and that
the establishment of an industry in the United States is not materially
retarded, by reason of dumped imports of piles from Japan and Korea.



4

In our opinion, the bids of the West Coast jacket industry have been
sufficiently responsive to 0il company solicitations. Bids from Korean and
Japanese producers have been substantially lower than domestic industry bids,
.and domestic sales of both jackets and piles have been lost on the basis of

price.

The subject imports

Offshore platform jackets are the supporting structures for offshore oil
production platforms. Piles, which are long, heavy-walled steel pipes, are
driven through the jacket legs or through skirt pile sleeves to permanently
affix the structure to the ocean floor. 3/

Because of the complexity of construction of these products, there is an
extended time period between contracts for sale and actual delivery dates.
Some of the foreign merchandise now under contract is destined for delivery
but is not yet fully constructed or physically delivered to a U.S.
installation site. The fact that this merchandise has not been "imported" for
the purpose of a levy of custom duties 4/ does not preclude its inclusion in
the Commission's evaluation. The Trade and Tariff Act of 1984 amended the

Tariff Act of 1930 to require that the Commission determine if there is injury

3/ The products denoted by the Department of Commerce as imports of the
class or kind subject Lo investigation are steel jackets (templates) and/or
piles for offshore platforms, subassemblies thereof that do not require
removal from a transportation vessel and further U.S. onshore assembly.
Therefore, subassemblies requiring further onshore assembly are not subject to
investigation.

4/ For the purpose of a levy of customs duties, the merchandise is
considered to be imported at the point in time when it becomes permanently
affixed to the ocean bed. The Outer Continental Shelf Lands Act extends U.S.
law to installations and other devices attached to the seabed. Customs law
makes these jackets and piles dutiable importations. 43 U.S.C. § 1331(a);
C.S.D. 79-1, 13 Cust. Bull. 991, 992 (1978).
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"Ibly reason of sales (or the likelihood of sales) of that merchandise for
importation . . . ." 2/ In this investigation, the contract award is an

actual sale, and therefore we have examined the bids and contracts in our

.causation analysis.

The like product

Section 771(4)(A) of the Tariff Act of 1930 defines the term "industry”
as "the domestic producers as a whole of a like product, or those producers
whose collective output of the like product constitutes a major proportion of
the total domestic production of that product.” &/ Section 771(10), in
turn, defines "like product” as "a product which is like, or in the absence of
like, most similar in characteristics and uses with, the article subject to an
investigafion coeo " I/

In the prelimiﬁary investigation, the Commission determined that there
was one like product, jacket and pile assemblies, based on the integrated
function of the two items. 8/ The Commission also noted that jackets and
piles are most often designed, bid upon, contracted for, and manufactured
together. Having examined the issue more thoroughly during the final
investig;tion,'we now find that there are two like products, offshore platform

jackets and offshore platform piles. The domestic products are substantially

similar to the imported products.

5/ Tariff Act of 1930, § 701(a), 19 U.S.C. § 1671(a), amended by, Trade and
Tariff Act of 1984, § 602 (to be codified at 19 U.S.C. § 1671(a)).

6/ 19 U.S.C. § 1677(4)(A).

7/ 19 U.S.C. § 1677(10).

8/ Commissioner Eckes found two like products in the preliminary
investigation.
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The issue to be addressed is not whether jackets and piles have the same
characteristics and uses as each other; but, rather, whether they are so
integrally related as to constitute a single like product, i.e., jacket and
pile assemblies. 1In this regard, it is important to note that the functioning
end products purchased by oil companies for o0il production are not jacket and
pile assemblies, but offshore production platforms. Offshore platforms are
made up of three major elements: (1) jackets; (2) piles; and (3) deck
assemblies. All three elements are necessary, any one being useless without
the other two. The parties did not argue that deck assemblies should be
included within a single like product of offshore platforms. The issue is
whether the other two major elements should be separate like products.

A jacket is assembled by one producer from parts fabricated by that
producer or another firm. Fabrication usually takes place at a site other
than the assembly site. Assembly involves significant technical skill and is
the key operation in jacket production. The essential characteristics of
jackets are established during assembly. On the other hand, fabrication is
the key operation in pile production. Relatively little onshore assenbly is
required for piles after fabrication. Thus, the manufacturing processes for
these two elements of an offshore platform are distinctly different.

As for bidding and contracting, piles are sometimes bid separately from
the jacket, and sometimes bid together. This appears to be largely a function
of the size of the platform in question. 8/ Larger projects tend to have

separate bidding and contracting for jackets and piles.

9/ Transcript of the preliminary conference at 153.
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The petitioners, who argued during the preliminary investigation that
there was a single like product, changed their position during the final
investigation and alleged that there was a trend toward separate bidding for
jackets and piles. 10/ When dealing with a small number of contracts on
items that are greatly varied in size, it is difficult to establish any
bidding "trend.” However, the most recent contracts have been for larger
jackets and piles, and it is for the larger ones that there is apparently a
grea£er tendency to split awards.

Furthermore, there are geographical limitations on the transportation of
jackets that do not exist for piles. The large assembled jackets used on the
West Coast cannot be transported through the Panama Canal and shipment around

i1/ Piles have no such

South America has not been considered feasible.
restrictions. Thus, there is a commercial distinction resulting from the
transportation factor in that domestic bids may be accepted on a national
basis for the piles, but must be restricted for jackets to firms proposing
assembly in the same region as the offshore project. This is, in fact, what
happened on the Eureka project where Kaiser won the jacket award and used its
assembly yard in Vallejo, California. McDermott was awarded the piles
contract and supplied the piles from its Gulf Coast facilities. 12/
Oon balance, we find that offshore platform jackets and offshore platform
piles are not so integrally related that they should be treated as one like
product. There are sufficient distinctions in the contracting process, the

manufacturing process, transportability, etc., to indicate that they should be

treated as separate like products. Thus, we determine that there are two like

/ Petitioners' pre-hearing brief at 12.
/ Report of the Commission (Report) at A-52.
2/ Id. at A-31, A-47.

10
11
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products, offshore platform jackets and offshore platform piles, and therefore

two domestic industries.

Regional industry

In the final investigation, petitioners argued that the Commission should
apply a regional industry analysis whén assessing the impact of imports of
of fshore platform jackets from Korea and Japan. 13/ On the other hand, they
argued that the offshore platform piles industry is national in scope.

As for piles, in this investigation there have been no sales of Japanese
or Korean piles in the Gulf of Mexico. However, there have been U.S. domestic
shipments of piles from the Gulf Coast to the West Coast. 14/ There are no
geographical features preventing such shipments in the future, nor are there

any limitations on shipments of Japanese or Korean piles to the Gulf Coast.

Accordingly, it would be inappropriate in these circumstances to consider the

13/ Section 771(4)(C) states that "in appropriate circumstances, the United
States, for a particular product market, may be divided into two or more
markets and the producers within each market may be treated as if they were a
separate industry . . . ." 19 U.S.C. § 1677(4)(C). 1In making a regional
industry determination, the Commission must decide if:

(i) the producers within such market sell all or almost
all of their production of the like product in question in
that market, and

(ii) the demand in the regional market is supplied, to any
substantial degree, by producers of the product in
question located elsewhere in the United States.

In such appropriate circumstances, material injury, the threat of material
injury, or material retardation of the establishment of an industry may be
found to exist with respect to an industry even if the domestic industry as a
whole, or those producers whose collective output of a like product
constitutes a major proportion of the total domestic production of that
product, is not injured, if there is a concentration of subsidized or dumped
imports into such an isolated market and if the producers of all, or almost
all, of the production within that market are being materially injured or
threatened by material injury, or if the establishment of an industry is being
materially retarded, by reason of the subsidized or dumped imports.

14/ Report at A-31, A-47.
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offshore platform piles industry on a regional basis and therefore we have
based our determination on an assessment of a nationwide piles industry.

In contrast to piles, the production of completely assembled offshore

-platform jackets intended for the West Coast requires a West Coast assembly
yard in almost all cases. 1/ This is because the jackets intended for
West Coast platforms are almost always too large to fit through the Panama
Canal. 16/ Also, it is not generally feasible to ship such jackets around
South America because the weather conditions are so unpredictable and harsh
that the risk of loss, damage or delay is prohibitive. 17/

Respondents cite the bids for West Coast projects by Gulf Coast producers
as evidence of a national industry. 18/ Howéver, what is important is not
the headquarters location of a particular firm but, rather, the location of
the productive facilities. Also, as noted above, we have determined that
assembly is the key operation in establishing the physical characteristics of
jackets, 19/ and final assembly for West Coast jackets must take place on
the West Coast.

Respondents also urged the Commission to find that appropriate

circumstances did not exist for finding a regional industry because there was

15/ Respondents implicitly acknowledge the crucial aspect of West Coast
assembly facilities. In arguing that domestic producers submitted
"nonresponsive” bids for West Coast projects, respondents attempted to show
that each proposed West Coast assembly site other than those already in
operation was not viable. There was no discussion of Gulf Coast assembly
facilities.

16/ Report at A-52.

177 1d.

18/ The Economics Group pre-hearing brief at 7-8; 0il companies' pre-hearing
brief at 9-10, 14-15. '

19/ We also note that subassemblies are not within the scope of the
investigation.
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only one small producer, i.e., Kaiser, on the West Coast. 20/ We do not
find their arguments persuasive. First, Kaiser's West Coast operations are
quite extensive. The facilities used to produce the Eureka jacket, and still
available for other production, can hardly be characterized as '"small."
Second, because the Commission is looking at sales rather than shipments it is
not true that there is only one West Coast producer for purposes of this
determination. McDermott, Brown & Root and other well-established firms have
madé legitimate bids premised on West Coast assembly facilities.

All of the sales of fully assembled Korean and Japanese jackets have been
for West Coast projects. 21/ There have been no bids, sales, or production
of jackets from West Coast prdduction sites for Gulf Coast platforms. 1In

light of these factors, the Commission finds that appropriate circumstances

exist to find a regional West Coast offshore platform jacket industry.

Condition of the industries 22/

With respect to the West Coast jacket industry, material injury clearly
exists. When analyzing a regional industry the Commission must determine
whether the producers of all or almost all of the production within the
regional market are being materially injured or threatened with material
injury. 23/ The domestic producers have not obtained a single contract for

a West Coast jacket since Kaiser received the award of the Eureka platform

20/ 0il companies' pre-hearing brief at 7, 17.

21/ There are Japanese subassemblies being used in the production of the
Bullwinkle jacket in the Gulf of Mexico, but such subassemblies are not
imports of the class or kind subject to this investigation.

22/ Vice Chairman Liebeler does not join this section with respect to the
piles industry. See her Additional and Dissenting Views which follow.

23/ 19 U.s.C. § 1677(4)(C).

10
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jacket contract in 1982. Thus, the financial performance of the West Coast
producers on West Coast jacket operations declined over the period of
investigation, and in 1985 there was no productive activity at all -- no
revenue, no shipments, and no employees. The industry is at a total
standstill. As a result, we determine that the producers of all or virtually
all of the West Coast production of offshore platform jackets are materially
injured.

With respect to piles, total shipments of piles by domestic producers
showed a significant decrease from 1984 to 1985. 24/ Employment has
decreased 253/ and financial performance has been weak. e/ Most producers

27/

have shown losses. There is a great deal of capacity for producing

piles and the capacity utilization rates have been consistently low. 28/
The domestic industry is clearly suffering material injury, especially in 1985.

Material injury by reason of imports of offshore platform jackets from Korea
and Japan

We have determined that all or almost all of the producers of offshore

platform jackets for the West Coast region are materially injured by reason of

24/ Report at A-48, Table 7.

25/ Id. at A-33 - A-35.

26/ Id. at A-35 - A-37.

27/ Employment and financial data for piles could not be adequately broken
out from other offshore platform production operations. Therefore, the
Commission has examined the data in this regard for the narrowest range of
products that includes the like product. 19 U.S.C. § 1677(4)(D).

28/ Report at A-28 - A-30.

11
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imports of jackets from Korea and Japan. 29/ 30/ Price is the key factor

in winning a bid and the price of the imports have undercut the domestic

products in each instance, sometimes substantially. 31/ While the low

. bidder does not always win the contract, there is seldom a significant

difference between the low bids and the winning bids. 32/

Unlike most investigations, the Commission was able to examine each

project in detail, and the evidence as to causation was unmistakable. 33/

29/ We note that the cumulation provision of the statute (19 U.S.C. §
1677(7)(C)(iv)) is applicable to these investigations because during the bid
process the Japanese and Korean producers bid in competition with each other
and with the domestic producer. However, since each individual project is of
such significance cumulating is not necessary in order to make affirmative
determinations. Imperts from Japan and Korea have caused material injury on
an individual country basis. '

30/ Vice Chairman Liebeler finds that an industry in the United States is not
materially injured or threatened with material injury by reason of imports of
subsidized offshore platform jackets from Korea. See her Additional and
Dissenting Views which follow.

31/ Vice Chairman Liebeler believes that evidence of underselling is
ordinarily not probative on the issue of causation. She does not find the
particular data on underselling gathered by the Commission useful. 1In this
case she does believe that evidence of price undercutting has been presented.
See her Additional and Dissenting Views which follow. See also Certain Table
Wine from the Federal Republic of Germany, France, and Italy, Invs. Nos.
701-TA-258-60 and 731-TA--283-85 (Preliminary), USITC Pub. 1771 at 34-36 (1985)
(Additional Views of Vice Chairman Liebeler).

32/ Report at A-51.

33/ Commissioner Brunsdale does not find the evidence of causation
"unmistakable,” but it is the best information available and does suggest a
causal link between the dumped and subsidized imports and material injury to
the domestic industry. She notes that total dumping and net subsidy margins
were actually calculated for only three jacket--and-pile projects--two from
Japan subject only to dumping findings and one from Korea subject to both
dumping and subsidy. calculations. The final dumping margins, figured on a
constructed value basis, were 8.88 percent and 9.19 percent respectively for
the Japanese projects and 17.34 percent for the Korean project; the final net
subsidy for the Korean project was at most 8.73 percent (but since the
subsidies are export subsidies the dumping duty would be lowered by an
equivalent amount). These margins could have been an important and perhaps
determinative factor in reaching a negative decision in these investigations.
Unfortunately, there are no final dumping margins or subsidy calculations for
the majority of the projects that are within the scope of these
investigations. Given the unique nature of each project, extrapolation of the
dumping margins and subsidies calculated for the three projects to the
remaining projects would be speculative and inappropriate.

12
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This is not to say that all of the sales by Japanese or Korean producers could
have been supplied by the domestic industry. 1In the short run it is unlikely
that actual and potential domestic West Coast jacket producers would have had
the capacity to fill all of the demand. Furthermore, there is some question
as to how viable some of the bids submitted by domestic producers were for
some individual projects. Nonetheless, the total capture of the market by the
Japénese and Koreans renders these considerations relatively insignificant.

Respondents attempted to show that in none of the instances where the
Japanese or Koreans received the contract did any domestic producer submit a
responsive bid. Respondents alleged (1) quality problems with domestic
producers, 34/ (2) lack of physical development of various proposed West
Coast assembly sites, 33/ and (3) lack of needed permits to develop such
sites. 36/

With respect to the quality issue, we find respondents' arguments
unpersuasive. Bids have been submitted by many domestic prbducers including
such companies as McDermott and Brown & Root which have vast expetience and
proven capabilities as jacket producers. TFurthermore, with respect to Kaiser,
at whom most of the quality allegations were aimed, we also view the arguments
with skepticism. Kaiser built a jacket for the Eureka plaﬁform for Shell
during the period of investigation, and the wotk appears to have been
satisfactory. 31/ This is implicitly confirmed by Shell's award of the
contract for its huge Bullwinkle jacket in the Gulf of Mexico to Bullwinkle

: s . . . . . . . . 38/
Constructors, a joint venture in which Kaiser is a minority participant. —

See, e.g., 0il companies' pre-hearing brief at 24-33.

34/

35/ See The Economics Group pre hearing brief.

36/ 1d.

377 Office of Investigations memorandum INV-J-078 (Apr. 29, 1986). See also

Transcript of the Commission Hearing (Tr.H.) at 208.
38/ Report at A-20.
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With respect to the question of the lack of physical development of
various proposed West Coast assembly sites, we are also unpersuaded. First,
it is important to note that Kaiser bid some projects based on assembly at
their developed and permitted yards at Vallejo and Oakland, California. 39/
In cases where Kaiser could not bid based on Vallejo or Oakland (because of
the height of nearby bridges under which the completed jacket would have to
pass), L1y Kaiser bid based on a proposed yard at Terminal Island,
California. Terminal Island is not blocked from the open sea by low bridges.
Respondents have argued that this site and other domestic producers' proposed
sites (for example, at Humboldt Bay, California, and Coos Bay, Oregon) could
not be sufficiently developed in the time between contract award and the
beginning of assembly. They argued that there were development problems of
such significance that they could not risk the delay and the consequent
significant losses in o0il production and revenue.

While the lack of physical development of Terminal Island and other sites
might have been a determining factor in an isolated instance when a Japanese
or Korean producer won a bid, we are not persuaded that such is the case in
most of the instances. For example, we note Exxon's proposed site near
Eureka, California. Exxon obtained the lease rights to a jacket assembly site
and indicated its intention to assign it to the successful domestic bidder on
its Harmony and Heritage jackets (also known as the Santa Ynez Unit or SYU
project). Although the site was fully permitted there was no physical
development of the location. Nevertheless, Exxon was willing to award the

contract and then allow the assembler to begin preeparation of the site.

Id. at A-24.
. at A-23 - A-24.

ISle
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&
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Therefore, in at least this case involving the largest of the projects under-
investigation, a site was admittedly available. Yet, the contract was awarded
to a Korean producer. Furthermore, if Exxon was willing to award a contract
on the basis of a physically undeveloped site, it casts considerable doubt on
other respondents' arguments that lack of a fully developed site made domestic
bids unresponsive. We also note that Exxon's willingness to use the Eureka,
California, site casts doubt on the respondents' argument 41/ that they were
par£icular1y concerned about the availability of sufficient qualified labor at
various proposed sites.

The third argument advanced by respondents is that the permitting process
required for development of an assembly site would prohibit the award to any
of the domestic producers. Such an argument does not account for Exxon's
fully permitted proposed assembly site at Eureka, California. It also does
not account for Kaiser's functioning and permitted assembly sites at Vallejo
and Oakland which were available for some of the projects. Respondents argue
that it took Exxon almost two years to obtain the permits for its Eureka,
California, site 42/ and that Terminal Island is still not fully permitted.
However, this does not take into account the potential for accelerating the
permitting process under pressure of a contract award. For instance, another
domestic producer was apparently able to obtain permits for a Humboldt Bay
site near Exxon's proposed site in a matter of months 43/ instead of the two

years it took Exxon.

41/ Tr.H. at 139, 174.
42/ The Economics Group pre-hearing brief at 183-84.
43/ Id. at 159-60.
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Respondents cited several Commission determinations to support their
arguments alleging nonresponsive bidding. 44/ However, the factual
situations underlying those determinations are different from the facts in
.this investigation. Kaiser and the other domestic producers are
well-established companies that submitted bids to produce the product
requested at the time requested. The oil companies voiced doubts about
whether such offers of timely delivery could be adequately relied upon in
light of the financial consequences of delay, but such doubts do not make the
bids themselves nonresponsive.

This investigation revealed that Kaiser and other West Coast jacket
producers did not present the oil companies with bids that accorded with every
element of the o0il companies' specifications and tetms. However, on balance
we do not find that these shortfalls constitute nonresponsiveness. 43/ The
total dominance of the market by Japanese and Korean unfairly traded imports
caused material injury to the domestic producers of all or almost all of West

Coast production.

44/ See Certain Commuter Airplanes frowm France and Italy, Invs. Nos.
701-TA-174-175 (Preliminary), USITC Pub. 1269 (July 1982), where the single
domestic producer was a new company with no production facilities, no real
experience, and no proper specifications for the proposed planes; Certain
Automated Fare Collection Equipment and Parts Thereof from France, Inv. No.
701-TA-200 (Preliminary), USITC Pub. 1323 (Nov. 1982), where the sole domestic
producer submitted an admittedly nonresponsive bid hoping to force a new
bidding process based on different product specifications and different time
limits; Cell-Site Transceivers and Subassemblies Thereof from Japan, Inv. No.
731-TA-163 (Final), USITC Pub. 1618 (Dec. 1984), where the Commission found
that one large contract awarded to the Japanese was not a "lost sale” because
the domestic company submitted a bid based on a different type of equipment
from that requested by the buyer.

45/ We note our doubts that the winning Korean and Japanese bids were perfect
in every regard. The Korean producers in particular were relatively unknown
to the oil companies.

16
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Material injury by reason of imports of piles from Japan and Korea

We find that the national offshore platform piles industry is materially

46/ 41/ 48/

injured by imports of piles from Korea and Japan. Based on

‘shipments, import penetration from Japan rose from 4.0 percent in 1982 and

zero in 1983-84 to 14.5 percent in 1985. Korea went from zero in 1982-84 to

49/ Also, there have been relatively high levels of

50/
sales by Japanese and Korean producers throughout the period. =  This

10.5 percent in 1985.

occurred at a time when domestic shipments, profits, and employment all fell.
Respondents made no arguments and the Commission found no evidence that the
domestic piles industry was incapable of making these piles. The domestic
producers were simply underbid, 21/ resulting in a sudden and large import
penetration from both Korea and Japan. We conclude that the domestic piles

industry was materially injured by these unfairly traded imports.

46/ Again we note that cumulation is appropriate in this case due to the fact
that in the bid process the Japanese and Korean piles are competitive with
each other and with the domestic piles. However, we are able to reach
affirmative determinations on an individual country basis.

47/ Vice Chairman Liebeler does not join this section. See her Additional
and Dissenting Views which follow.

48/ Commissioner Brunsdale's determination of material injury by reason of
imports of piles is based on cumulation.

49/ Report at A-44, Table 18.

50/ Id. at A--18, Table 3.

51/ Id. at A-46 - A-50. Specific bid prices are confidential.
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ADDITIONAL AND DISSENTING VIEWS OF VICE CHAIRMAN LIEBELER

Investigation Nos. 701-TA-248 (Final) & 731-TA-259-60 (Final)

I determine that an industyiy in the United States is
materially injured by reason of dumped imports of offshore
platform jackets from Japan and the Republic of Korea
("Korea"). I further determine that no industry in the
United States is materially injured, or threatened with
material injury, or materially retarded, by reason of
subsidized offshore platform jackets or piles from Korea or

1
dumped imports of piles from Japan and Korea. I concur in

the result reached by the majority with respect to like
product, domestic industry, regional industry and condition
of the domestic jacket industry. I offer these views to
clarify my decision with respect to several of these issues

and to discuss causation.

In the present case, the Commission has decided that
piles are not like jackets. Although I agree with the

majority’s conclusion and much of their reasoning, further

1

Because the domestic industry is well-established, the
issue of material retardation need not be addressed.

19
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2
analysis is appropriate.

Jackets and piles are used together to form offshore
drilling platforms. Economists refer to products that are
used togeﬁher as complementary goods. The Commission has
decided several cases recently involving complementary goods
that were "like products." For example, in Cellular Mobile

3
Telephones and Subassemblies Thereof from Japan, the

Commission majority decided that transceivers (a box which
usually sits in the trunk and receives and transmits calls)
were like control units (handset and cradle resembling and
performing functions of the telephone). "Like products" and

"complementary goods", however, are not synonymous.

One major distinction between piles and jackets is that
piles require little assembly after fabrication while
fabricated subcomponents of jackets undergo a long and
expensive assembly process before they are recognized as

jackets, either visibly or under the tariff schedules. Thus,

2

The majority’s distinctions between piles and jackets
include differences in use, the bidding process, the
facilities used for production, and transportation costs.

3
Inv. No. 731-TA-207 (Final), USITC Pub. 1786 (1985).

20
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assembly provides a jacket with its characteristics and

uées. The different effects of fabrication and assembly on
the identities of the separate products is one indication
that fabrication standing alone is not sufficient to
determine what constitutes the like product or the domestic
jacket industry. Moreover, fabrication can be done by many
different steel manufacturers. Assembly, on the other hand,
is very specialized and requires experience particular to the

4
platform business, not just the steel business.

Since piles can be fabricated anywhere and transported
relatively easily, the pile industry is a national industry.
Conversely, since domestic jacket assembly for the West Coast
occurs exclusively on the West Coast, and imports of jackets
are wholly concentrated on the West Coast, I find that the

5
regional industry criteria are met for the jacket industry.

4

Fabricators of the raw material for jackets may be
injured by imports of the finished product, just as
fishermen may be injured by processed fish. Where, as
here, a fabricator can easily switch to manufacturing a
different product, its presence in the industry definition
is not warranted. :

5 | .
The requirement that there be little outflow from the
region is also met. Jackets are not assembled on the West
Coast and transported to the Gulf. 19 U.S.C. 1677(4) (C).

21
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In order for a domestic industry to prevail in a final

investigation, the Commission must determine that the duﬁped
imports cause or threaten to cause material injury to the
domestic industry producing the like product. First, the
Commission must determine whether the domestic industry
producing the like product is injured or is threatened with

6
material injury. Second, the Commission must determine

whether any injury or threat thereof is by reason of the
dumped or subsidized imports. Only if the Commission answers
both questions in the affirmative will it make an affirmative

determination in the investigation.

The statutory language used for both parts of the
two-part analysis is ambiguous. "Material injury" is defined
as "harm which is not inconsequential, immaterial, or

unimportant." The term harm is'undefined. As for the

6

I concur with the majority on the condition of the West
Coast jacket industry. I do not concur with the
majority’s assessment of the condition of the domestic
piles industry. The financial data on jackets and piles
is aggregated. Because the piles industry constitutes a
small percentage of this aggregate data, it is difficult
to discern any meaningful information about the piles
industry. The decline in value of shipments during the
period of investigation provides the only indication that
the piles industry is suffering harm. For purposes of
this opinion, I will assume that the piles industry is
materially injured.

22
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causation test, "by reason of" lends itself to no easy

interpretation. Therefore, it is proper to look to the

legislative history for guidance.

The ambiguity arises in part because it is clear that the
presence in the United States of foreign supply will always
make the domestic industry worse off than if no competing
imports had occurred. Any time a foreign producer exports
products to the United States, the increase in supply,

ceteris paribus, must result in a lower price of the product

than would otherwise prevail. If a downward effect on price,
accompanied by a Department of Commerce dumping or subsidy
finding and a Commission finding that financial indicators
were down were all that were required for an affirmative
determination, there would be no need to inquire further into

causation.

But the legislative history shows that the meré presence
of LTFV imports is not sufficient to establish causation. 1In
the legislative history to the Trade Agreements Act of 1979,
Congress stated:

The ITC will consider information which indicates
that harm is caused by factors other than the

7
less-than-fair-value imports.

7
Report on the Trade Agreements Act of 1979, S. Rep. No.

249, 96th Cong. 1lst Sess. 75 (1979). ’
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Tﬁe Senate Finance Committee emphasized the need for an
exhaustive causation analysis, stating, "the Commission
must satisfy itself that, in light of all the information
presented, there is a sufficient causal link between the

8
less-than-fair-value imports and the requisite injury."

The Finance Committee acknowledged that the causation
analysis would not be easy: "The determination of the ITC
with respect to causation, is under current law, and will
be, under section 735, complex and difficult, and is a
matter for the judgment of the I‘I‘C."9 Since the
domestic industry is no doubt worse off by the presence of
any imports (whether LTFV or fairly traded) and Congress
has directed that this is not enough upon which to base an
affirmative determination, the Commission must delve

further to find what condition Congress has attempted to

remedy.

In the legislative history to the 1974 Act, the Senate

Finance Committee stated:

24
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This Act is not a ’protectionist’ statute
designed to bar or restrict U.S. imports; rather,
it is a statute designed to free U.S. imports
from unfair price discrimination practices. * * *
The Antidumping Act is designed to discourage and
prevent foreign suppliers from using unfair price
discrimination practices to the detriment of a

10
United States industry.

Thus, the focus of the analysis must be on what

constitutes unfair price discrimination and what harm

results therefrom:
[T]he Antidumping Act does not proscribe
transactions which involve selling an imported
product at a price which is not lower than that
needed to make the product competitive in the
U.S. market, even though the price of the
imported product is lower than its home market

11
price.

This "difficult and complex" judgment by the
Commission is aided greatly by the use of economic and
financial analysis. One of the most important assumptions

of traditional microeconomic theory is that firms attempt

10
Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.

Id‘
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12
to maximize profits. Congress was obviously familiar
with the economist’s tools: "[I]mporters as
prudent businessmen dealing fairly would be interested in
maximizing profits by selling at prices as high as the

13
U.S. market would bear.

An assertion of unfair price discrimination should be
accompanied by a factual record which can support such a
conclusion. In accord with economic theory and the
legislative history, foreign firms should be presumed to
behave rationally. Therefore, if the factual setting in
which the unfair imports occur does not support any gain
to be had by unfair price discrimination, it is reasonable
to conclude that any problems the domestic industry is
suffering should not be treated as being "by reason of"

such imports.

In many cases unfair price discrimination by a

competitor would be irrational. In general, it is not

12 A
See, e.g., P. Samuelson & W. Nordhaus, Economics 42-45
(12th ed. 1985); W. Nicholson, Intermediate Microeconomics

‘and Its Application 7 (3d ed. 1983).

1
1

!

13

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.
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rational to charge a price below that which is necessary

to sell one’s product. 1In certain circumstances, a firm
may try to capture a sufficient market share to be able to
raise“its price in the future. To move from a poéition
whefe the firm hés no market power to a position where the
firm has such power, the firm may lower its price below
that which is necessary to meet competition. It is this
condition which Congress must have meant when it charged
us "to discourage and prevent foreign suppliers from' using
~unfair price discrimination practices to the detriment of

14
a United States industry."

In Certain Red Raspberries from Canada, I set forth a
framework for examining what factual setting would merit

an affirmative finding under the 1aw interpreted in light
L : : 15
of the cited legislative history.

_.The stronger the evidence of the following . . .
the more likely that an affirmative determination
‘will be made: (1) large and increasing market
share, (2) high dumping margins, (3) homogeneous
‘products, (4) declining prices and (5) barriers

Id.
15

Inv. No. 731-TA-196 (Final), USITC Pub. 1680, at 11-19
(1985) (Additional Views of Vice Chairman Liebeler).
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to entry to other foreign producers (low
16
elasticity of supply of other imports).
The statute requires the Commission to examine the volume

of imports, the effect of imports on prices, and the

17
general impact of imports on domestic producers. The

legislative history provides some guidance for applying
these criteria. The five factors incorporate both the
statutory criteria and the guidance provided by the

legislative history. I evaluate each of these factors in

turn.

Let us start with import penetration data. A large
market share is a necessary condition for a seller to
obtain or enhance market power through unfair price
discrimination. The statute requires that, under certain
conditions, imports of two countries must be cumulated to
determine the effect of the imports on price and volume.
Cumulation is mandated when imports from two or more
countries compete with each other and with like products

of the domestic industry and are subject to

16
Id. at 1e.

17
19 U.S.C. 1677(7) (B)-(C) (1980 & cum. supp. 1985).
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18
investigation. The dumped imports of jackets from
Japan and Korea meet these criteria. This is also true
for the dumped imports of piles from these two countries.
The market share for Japan and Korea for jackets on the
West Coast based on sales has risen from zero in 1982 to
100 percent in 1983-85. The cumulated import penetration
ratio for piles in the n<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>