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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Investigation No. 701-TA-257 (Final)

CERTAIN FRESH ATLANTIC GROUNDFISH FROM CANADA

Determinations

on thé basis of thé fecof&‘l/ developed in the subject investigation, the
Commission determines,kg/ pursdant to sectioﬁ 705(b) of the Tariff Act of 1930
(19 U.S.C. § 1671d(b)), that aﬁ industry in the United Stafes is materially
injured by reason of imports from Canada of fresh aﬁd chilled (whole) cod,
haddock, pollock,‘hake, and fléunders aﬁd other flatfish (except halibut),
whether whole br procesged by removal of heads, viscera, fins, or any
combination'thereof;hbut not otherwise procéssed, provided for in items 110.15
and 110.35 of the Tariff Séhedules of the United States (TSUS), which have
been found by the Department of Commerce‘to be subsidized by the Government of
Canada. Further, the Commission unanimously determines thatv;n indusfry in
the United States is not materially injured or threatened with material
injury, and that the establishment of an industry in the United States is not
materially retarded, by reason of imports from Canada of otherwise processed
(fillets and steaks) fresh and chilled cod, haddock, pollock, hake, and
flounders and other flatfish (except halibut), provided for in items 110.50,
110.55, and 110.70 of the TSUS, which have been found by the Department of

Commerce to be subsidized by the Government of Canada.

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).

2/ Commissioners Eckes, Lodwick, and Rohr made affirmative determinations.
Chairwoman Stern, Vice Chairman l.iebeler, and Commissioner Brunsdale made
negative determinations. Pursuant to 19 U.S.C. sec. 1677(11) (1980), when the
Commissioners voting on a determination by the Commission are evenly divided
as to whether the determination should be affirmative or negative, the
Commission shall be deemed to have made an affirmative determination.



Background

The Commission instituted this investigation effective January 9, 1986,
following a preliminary determination by the Department of Commerce that
imports of certain fresh Atlantic groundfish from Canada were being subsidized
within the meaning of section 701 of the Act (19 U.S.C. § 1671). Notice of
the institution of the Commission's investigation and of a public hearing to
be held in connection therewith was given by posting copies of the notice in
the Office of the Secretary, U.S. International Trade Commission, Washington,

DC, and by publishing the notice in the Federal Reqister of January 24, 1986

(51 F.R. 3268). The hearing was held in Washington, DC, on April 1, 1986, and
all persons who requested the opportunity were permitted to appear in person

or by counsel.



3
VIEWS OF THE COMMISSION

The Commission determines 1/ that an industry in the United States is
materially injured by reason of subsidized imports of fresh whole Atlantic
groundfish from Canada. Our affirmative determination is bhased primarily on
the declining financial performance of the domestic harvesting industry during
a peri&d when the subject imports were increasing in volume and market
penetration.

The Commission determines that an industry in the United States is not
materially injured'or threatened with material injury by reason of subsidized
imports ofnfresh Atlantic groundfish fillets from Canada. 2/ This negative
detefﬁination‘is based largely upon insufficient evidence of injury and the

domestic processing industry's opposition to the petition.

Definition of like product/domestic industry

As a threshold matter, we are required to define the scope of the
domestic industry to be examined in this countervailing duty investigation.
The term "industry' is statutorily defined in section 771(4)(A) as "the
domestic producers as a whole of a like product, or those producers whose
collective output of the like product constitutes a major proportion of the

3/

total domestic production of that product.” In turn, "like product” is

1/ Although Chairwoman Stern, Vice Chairman Liebeler, and Commissioner
Brunsdale find in the negative with respect to the domestic industry producing
fresh whole Atlantic groundfish, they join in the discussion of the like
product/domestic industry and the condition of the domestic industries. See
Views of Chairwoman Stern, Vice Chairman Liebeler, and Commissioner Brunsdale.

2/ “"Material retardation" was not an issue in this investigation and will
not be discussed further.

3/ 19 U.S.C. § 1677(4)(A).
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defined as a "product which is like, or in the absence of like, most similar
in characteristics and uses with, the article subject to an

. . . ' 4/
investigation. . . ." —

Like product

The term groundfish applies to several species living on or near the
seabed. 1In the preliminary investigation, the Commission made a number of
determinations regarding the definition of the "like product." First, we
found no significant difference between the domestic and imported fresh
Atlantic groundfish, 3/ &/ but we did exclude frozen groundfish and
Pacific groundfish from the definition of like product. 1/ The Commission
also found that, with respect to form, there were two like products: fresh
whole Atlantic groundfish and fresh Atlantic groundfish fillets. 8/ In this
final investigation, no party has yaised any arguments in favor of different
findings on these questions and the information in the record does not suggest
a different conclusion.

One issue that remains unresolved is whether the Commission should
include within the like prodﬁct definition a variety of groundfish species

that are not named in the petition and not subject to investigation--namely,

4/ 19 U.S.C. § 1677(10). The imported products in this investigation are
fresh whole and fresh fillets of Atlantic groundfish including cod, haddock,
pollock, hake, and flatfish (including flounder and sole).

5/ Certain Fresh Atlantic Groundfish from Canada, Inv. No. 701-TA-257
(Preliminary), USITC Pub. 1750 at 3-4 and n.4 (1985) (hereinafter Preliminary
Determination).

6/ Commissioner Brunsdale agrees with her colleagues regarding the
definition of like product but observes that while domestic and imported fresh
groundfish are very similar (i.e., close substitutes), they are not perfect
substitutes. For example, see Memorandum from the Office of Economics,
EC-J-183.. :

1/ Preliminary Determination at S nn.8 & 9.

8/ Preliminary Determination at 5.



cusk, redfish, and catfish. 8/ The species subject to investigation are
distinguishable from the nonsubject groundfish species, such as cusk, because
the subject species are significaﬁtly more marketable for human consumption
and are generally the highest value species. Thus, we determine that the
other groundfish species are not like the subject species and, therefore,
exclude them from the definition of the like product. 1In all other respects,
we adopt the definition of like product reached in our preliminary

investigation.

Domestic industry

In this final investigation, we determine that there are two domestic
industries: (1) the harvesting industry, consisting of the fishing
enterprises that catch Atlantic groundfish, and (2) the processing industry,
consisting of the firms that produce Atlantic groundfish fillets from whole

fish. 10/ 11/

9/ Although not named in the petition, Atlantic whiting, also known as
silver hake, is subject to investigation.

10/ Vice Chairman Liebeler expressed her views on the harvester-processor
issue in Live Swine and Pork from Canada, Inv. No. 701-TA-224 (Final), USITC
Pub. 1733 (1985) (Additional Views of Vice Chairman Liebeler). 1In Live Swine,
she explained her reservations concerning the legality as well as the economic
rationale of the two-part test for determining when growers are part of the
downstream industry. These same reservations apply to the test as applied to
the fillet industry. She notes, however, that her negative determination in
this case is not dependent on whether the harvesters are included in the
fillet industry.

11/ Commissioner Brunsdale reserves judgment about the analysis and
conclusion of her colleagues regarding the definition of the industry for
fresh groundfish fillets. She also notes that if this industry were defined
to include harvesters as well as processors it would not have affected her
decision in this case.



The definition of the domestic industry which produces fresh whole
Atlantic groundfish is the same as our determination in the preliminary
investigation. However, in the preliminary investigation, the Commission also
determined that the domestic industry which produces fresh Atlantic groundfish
fillets consisted of both the harvesters and the processors of the
fillets. 12/ That determination was based primarily upon the fact fhat
there is a single, continuous line of production. 13/

We noted at that time, that in prior agricultural investigations, the
Commission has assessed whether there was a direct economic tie between the
growers and the processors. The Commission focused on the relationship
between the growers an& the processors either in the form of economic
integration, interlocking ownership, or profit participation by both
groups. 14/ This factor has been used to distinguish those situations in
which an industry producing a processed agricultural product consists of

growers and processors from those in which the growers were merely suppliers

of the raw material with divergent economic interests from the processors.

12/ Chairwoman Stern and Commissioner Rohr determined that the domestic
industry producing groundfish fillets consisted solely of the processors of
fillets. Preliminary Determination at 7 n.13.

13/ Approximately 90 percent of the raw product, fresh whole groundfish, is
sold in the fresh fillet market and the primary purpose of harvesting fresh
whole groundfish is to produce fresh groundfish fillets.

14/ See, e.g., Live Swine and Pork from Canada, Inv. No. 701-TA-224 (Final),
USITC Pub. 1733 at 6-7 (1985); Certain Tomato Products from Greece, Inv. No.
104-TAA-23, USITC Pub. 1594 at 7 (1984); Certain Red Raspberries from Canada,
Inv. No. 731-TA-196 (Preliminary), USITC Pub. 1565 at 7-8 (1984); Certain
Table Wine from France and Italy, Invs. Nos. 701-TA-210 and 211 (Preliminary),
USITC Pub. 1502 at 9-19 (1984); Frozen Concentrated Orange Juice from Brazil,
Inv. No. 701-TA-184 (Preliminary), USITC Pub. 1283 at 7 (1982); Sugar from the
European Community, Inv. No. 104-TAA-7, USITC Pub. 1247 at 4 (1982); and Lamb
Meat from New Zealand, Inv. No. 701-TA-80 (Preliminary), USITC Pub. 1191 at
8-10 (1981)



During the preliminary investigation, the Commission recognized the
existence of economic integration at the Point Judith Fishermen's Cooperative
in Rhode Island. Since the preliminary investigation, however, the Commission
received new information that the Cooperative now acts solely as a broker for
the fish landed by its member fishermen rather than as a processor. 13/

In the preliminary investigation, the Commission also focused on the
apparent existence of some informal economic integration as evidence of a
commonality of economic interest. We noted that testimony had been introduced
at the preliminary conference that approximately 90 percent of New England

16/ We stated that we would

fish is sold through "reciprocal arrangements."
seek additional information on these reciprocal arrangements or other indicia
of an integrated relationship in any final investigation.

Counsel for the petitioner asserted in this final investigation that the
fishermen frequently have informal supply contracts with processors whereby
the processor will agree with one or more harvesters that he will buy their
catch and the harvesters will, in turn, agree to supply fish to that
processor. These are commitments to supply and to purchase, but not at a
predetermined price. 1/ There is no evidence in the record that these
informal arrangements are widespread.

We find that the harvesters should not be considered members of the

processing industry because the requisite commonality of economic interest

does not exist. But our decision to exclude harvesters from the definition of

15/ See GC-J-069 at 10.

16/ These were explained as guaranteed, informal arrangements of trust
whereby both parties do favors for one another and "form . . . prices hands
on, day-by-day." Transcript of the conference at 175-78.

17/ Petitioners' Post-Hearing Brief, Annex A at 11-15. It is alleged that
the price received by harvesters under such an arrangement will reflect the
daily demand for the final product, fresh fillets.
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the processing industry is based upon other considerations in addition to
those discussed above.

While we do not believe that any specific type of evidence on integration
is required to include growers (or harvesters) in the definition of the
domestic industry, we continue to interpret the law to require more than just
a supplier relationship. It is only appropriate to include harvesters or
growers in a processing industry if both groups function as a single
industry. In the instant investigation, strong opposition was expressed by
the processors to the petition. That opposition, in addition to those indicia
discussed above, indicates to us that the harvesters and processors have
differing interests and do not function as a single industry.

Related parties--The petitioner requested that the Commission exclude

from the definition of the domestic industry those processors who are
importing fresh Atlantic groundfish fillets from Canada. 8/ One basis for
the related parties provision is the concern that including those domestic
producers may distort the data regarding injury. The questionnaires
specifically requested processors to provide data concerning their level of
imports of both whole fish and fillets. The processors failed to

19/
respond. =

Although we know that most fillet producers are importing significant

amounts of whole fish, we do not have sufficient information regarding their

18/ Petitioners' Post-Hearing Brief, Annex A at 22-23. Under section
771(4)(B) of the Act, 19 U.S.C. § 1677(4)(B), the Commission, in appropriate
circumstances,"” may exclude from its definition of the domestic industry those
producers which are related to exporters or importers, or are themselves
importers of the subsidized goods.

19/ Whether processors import whole fish is irrelevant to a finding that
they are related to importers, or are themselves importers, of subsidized
fillets. A related party must, of course, be "related" to the product which
he imports.
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imports of fillets to exclude any of them under the related: party provision.
We, therefore, determine that circumstances are not appropriate for excluding

any processors from the definition of the domestic industry on the basis of

the related parties provision.

Regionaiiindustgx

The petition’alleges £h#t there are two fegional indusfriés: one
consisting of the fishermen producing fresﬁlAtlantic groundfish in the
Atlantic coastal states from Maine tolvirginia‘énd the other consisting of the
processors in that région.;ggl

In this final investigatioh, the petiiioner abandoned its regional

industry analysis with respect to the brocessing industry based upon

20/ Section 771(4)(C) states that "in appropriate circumstances, the United
States, for a particular product market, may be divided into two or more
markets and the producers within each market may be treated as if they were a
separate industry .. . .. ." 19 U.S.C. § 1677(4)(C). In making a regional
industry determination, the Commission must decide if:

| (i) the producers within such market sell all or
almost all of their production of the like product in
question in that market, and

(ii) the demand in the regional market is supplied,
to any substantial degree, by producers of the
product in question located elsewhere in the United
States.

In such appropriate circumstances, material injury, the threat of
material injury, or material retardation of the establishment of an industry
may be found to exist with respect to an industry even if the domestic
industry as a whole, or those producers whose collective output of a like
product constitutes a major proportion of the total domestic production of
that product, is not injured, if there is a concentration of subsidized or
dumped imports into such an isolated market and if the producers of all, or
almost all, of the production within that market are being materially injured
or threatened by material injury, or if the establishment of an industry is
being materially retarded, by reason of the subsidized or dumped imports.
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the substantial amount of fillets that are shipped to areas outside the
proposed region. 21/

Regarding the fresh whole Atlantic groundfish industry, we find that a
regional industry analysis is inappropriate in this investigation. As stated
above, the Commission has determined that fresh Pacific groundfish is not like
fresh Atlantic groundfish and, therefore, should not be included within the
definition of the like product. 1It, therefore, logically follows that the
domestic producers of fresh Pacific groundfish are not included within the
definition of the domestic industry. Inasmuch as the domestic industry is

composed solely of the harvesters of fresh Atlantic groundfish, the national

industry corresponds to any regioﬁal industry.

Condition of the domestic industry producing fresh whole Atlantic groundfish

In assessing the condition of the domestic industry, the Commission
considers, among other factors, the tfends in production, employment, wages,
and profitability. 22/ In this investigation, the Commission considered
such information for the period covering January 1982 through December 1985.

U.S. commercial landings of the groundfish covered by this investigation
stood at roughly 411 million pounds in 1982, rose by about 1 percent in 1983,
and then declined in 1984 to 382.3 million pounds, a decrease of 7 percent
from 1982. Landings again declined in 1985 by 13 percent from the previous
year to 331.5 million pounds, representing a decrease of 19 percent from the

figures cited in 1982. 23/

21/ Petitioners' Pre-Hearing Brief at 18-19; Tr. at 65, 68.
22/ 19 U.s.C. § 1677(7)(C)(iii).
23/ Report at A-20-21. Data on commercial landings and number of vessels

were available from the National Marine Fisheries Service.

10
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Data collected by the Commission on the number of fishing vessels having
their principal port in New England and landing any species of groundfish in
New England at any time during the year indicate that there are three primary

types of vessels under consideration: otter trawler, longliners, and

4/
gillnetters. 24 The total number of vessels having their principal port in

New England and landing groundfish in New England increased slightly during

25/ Further, we note that there has been a

26/

the course of the investigation.

shift from smaller vessels to larger vessels.
Data collected by the Commission from questionnaires submitted by vessel

owners indicates that employment has declined by ten percent during

1983-1985. 2l This trend has been corroborated by both testimony 28/

and staff interviews.

Of the 114 vessel owners who received a Commission questionnaire, 28 who

reported that at least 50 percent of their catch consisted of groundfish

24/ Id. at A-20, A-22. The primary differences between the types of vessels
under consideration are their size and the method they employ to catch fish.
25/ Otter trawlers increased from 835 vessels in 1983 to 846 vessels in
1985; however, vessels over 150 tons increased from 79 to 104 vessels. Id. at
A-22. The number of longliners remained steady from 1983 to 1984, and then
increased to 55 vessels in 1985. The number of gillnetters decreased from 145
vessels in 1983 to 137 vessels in 1985. The decline in the number of
gillnetters may be related to the shift in otter trawlers, as some former
gillnetters may have opted for larger vessels. Id. at A-23,.

26/ Id. at A-22-23. There are several causes that contribute to this
apparent shift from small to larger vessel: (1) larger vessels enhance the
ability to both make longer trips and fish a greater number of days; (2) they
also enhance the ability to harvest a greater volume of a wider

variety of species (partially alleviating the adverse effects of price
fluctuations), and (3) there was a general increase in the number of fishing
vessels on the market after 1981, available from other U.S. ports such as the
South Atlantic and the Gulf ports, that brought down the price of used vessels
and allowed a fisherman to sell a smaller vessel and buy a larger used vessel
economically. Id. at 23.

27/ Id. at A-23.

28/ Tr. at 17, 116-117.

11
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landings furnished usable income-and-loss data for the three-year period

1983-85. 23/ The aggregate gross revenue of these 28 individual vessel
owners remained virtually unchanged at $9.6 million in 1983 and 1984 and then
declined 6.6 percent to roughly $9.0 million in 1985. 30/ Expenses exceeded
gross revenue in all three reporting years, increasing from 101.5 percent of
gross revenue in 1983 to 106.6 percent in 1985. Cash flow (net loss before

taxes plus depreciation expense) declined from $0.95 million in 1983 to $0.55

million in 1985. Net losses before taxes as a percent of gross revenue rose

31/

from 1.9 percent in 1983 to 7.1 percent in 1985. Of the 28 vessel

owners that responded to the Commission's questionnaire, 20 reported losses in

32/
all three years. 32
On the basis of the available information, therefore, we determine that
the domestic industry harvesting whole Atlantic groundfish is experiencing

material injury. 33/ 34/

29/ Report at A-24. Approximately 78 vessel owners responded to the
Commission's questionnaire. 1In light of the nature of this industry, the
Commission considers this response rate to be particularly good. Most of the
questionnaire data were not usable, however, because less than 50 percent of
the catch of the vessel owners supplying the data consisted of groundfish
landings.

30/ Report at A-25.

31/ 1d. at A-13.

32/ 1d.

33/ Chairwoman Stern does not believe it necessary or desirable to make a
determination on the question of material injury separate from the
consideration of causality.

34/ Commissioner Eckes believes that the Commission is to make a finding
regarding the question of a reasonable indication of material injury or threat
thereof in each investigation. See Cellular Mobile Telephones and
Subassemblies Thereof from Japan, Inv. No. 731-TA-207 (Final), USITC Pub. 1786
at. 20-21 (1985).
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Material injury of the domestic indﬁstry producing fresh whole Atlantic
groundfish by reason of the subsidized imports from Canada

In determining whether material injury exists by reason of the subject
imports, the Commission is required to consider a number of factors. These
factors include the volume of imports of the merchandise under investigation,
the effect of such imports on domestic prices, and the impact of such imports
on the domestic industry. 33/ Evaluation of these factors involves a
consideration of (1) whether the volume of imports or increase in volume is
significant, (2) whether there has been significant price undercutting by the
imported products, and (3) whether imports have otherwise depressed prices to
a significant degree or prevented price increases. 36/ Our consideration of
the factors and conditions of trade in the whole groundfish industry leads us
to the determination that the subsidized imports of whole groundfish from
Canada have caused material injury to the domestic industry.

Import levels—-The bulk of U.S. imports of fresh whole Atlantic groundfish
are Canadian in origin. 31/ The quantity of Canadian imports of the fresh
whole Atlantic groundfish increased from almost 36 million pounds in 1982 to
46.3 million pounds in 1983. 1In 1984, the imported Canadian product was 76.1
million pounds, more than double the amount in 1982, and these imports rose

again in 1985 to 94 million pounds. 38/

35/ 19 U.S.C. § 1677(7)(B).

36/ 19 U.S.C. § 1677(7)(C).

31/ Import statistics compiled by the U.S. Department of Commerce on whole
Canadian groundfish include imports of Pacific species which are believed to
account for less than 20 percent of the total. Even without the data
concerning imports of Pacific groundfish, however, the import trends remain
the same.

38/ Report at A-39.
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Market penetration of fresh whole Atlantic groundfish from Canada
increased throughout the course of the investigation. Canadian imports
accounted for eight percent of apparent U.S. consumption in 1982, which rose

in 1983 to ten percent, 16.5 percent in 1984, and in 1985 Canadian imports

accounted for 22 percent of U.S. consumption. 33/

Groundfish resources--Much information was collected during the course of

this investigation concerning groundfish resource availability. 40/ Certain

historical events have contributed to the decline in groundfish

resources. As a result of the resource problem, the Northeast Fisheries
Center (NEFC) of the National Marine Fiéheries Services conducts annual
assessments of the availability of various species off the Northeastern United
States. 42/ These surveys indicate that haddock and yellowtail flounder
stocks have generally declined during the period of investigation. 43/ Cod
increased from 1983 to 1984 but then declined thereafter.

The decline in groundfish resources combined with a decrease in commercial
landings certainly contributed to the economic difficulties experienced by the

vessel owners. However, the Commission is required by statute 4a/ to

determine only if the subsidized imports of fresh whole Atlantic groundfish

39/ Report at A-41.

40/  Report at A-27-35.

41/ Report at A-27, A-30. A major event affecting the harvesting and
management of the groundfish resources off the Northeast coast was the October
12, 1984, decision of the International Court of Justice delimiting the
Atlantic maritime boundary between the United States and Canada. Report at
A-30-31. The area in dispute was comprised primarily of Georges Bank, which
contains some of the world's most productive and valuable fish resources and
is a major source of the subject groundfish. Report at A-31. The World Court
decision awarded about 80 percent of Georges Bank to the United States. The
Court awarded Canada a portion of Georges Bank called the Northeast peak,
which is viewed by many to be the most productive section of the Bank.

42/ Report at A-31.

43/ Report at A-31-33, Figures 1 and 2.

44/ 19 U.s.c. § 1671d.
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from Canada constitute one of the possibly many causes of the condition of the
domestic industry. 43/ In our view, the difficulties experienced by the
domestic industry as a result of a decline in groundfish resources make the
domestic industry more vulnerable to injury from the significant levels of
subsidized imports.

Pricing--Processors were asked to report prices paid for their largest
purchase of whole domestic and Canadian market cod and haddock on the second
Monday of each month from January 1984 through December 1985. 46/ These
prices varied widely from month to month. Responses collected and tabulated
revealed an upward trend in the prices paid for both domestic whole haddock
and whole market cod. Vessel owners also were asked to report prices received
for their catches of market cod and haddock on the second Monday of each month
from January 1984 through December 198S5. A1/ The prices received by vessel
owners show the same month to month variability and upward trend as the prices

paid by processors.

45/ In interpreting this causation standard, the legislative history to the

Trade Agreements Act of 1979 states that:
Current law does not, nor will section 705, [19 U.S.C.
§ 1671d] contemplate that the effects from the
subsidized imports be weighed against the effects
associated with other factors (e.g., the volume and
prices of non-subsidized imports, contraction in demand
or changes in patterns of consumption, trade :
restrictive practices of and competition between
foreign and domestic producers, . . .) which may be
contributing to overall injury to an industry. Nor is
the issue whether the subsidized imports are the
principal, a substantial, or a significant cause of
material injury. Any such requirement has the
undesirable result of making relief more difficult to
obtain for industries facing difficulties from a
variety of sources; such industries are often the most
vulnerable to subsidized imports. S. Rep. No. 249, 96th
Cong., lst Sess. 57 (1979).

46/ Report at A-51.

47/ Id. at A-56.
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Canadian prices also showed an upward trend but were somewhat less
variable than U.S. prices. 48/ The weighted-average prices for Canadian
whole fish do not reveal a constant differential from the corresponding U.S.
price, but were more often less than the U.S. price than they were above it.

The data show some evidence of underselling by Canadian imports during
the end of 1984 and throughout 1985. 49/ Any evidence of price leadership
by imports is particularly significant in a commodity market in which the
products involved are essentially fungible and competition is based largely on
price. 20/

The reduced supply of whole groundfish available for processing would be
expected to result in an increase in prices. Thus, it is not surprising to
see an increase in the average value of U.S. landings per pound from $0.40 in
1982 to $0.53 in 1985. When imports increase, however, U.S. processors face
an additional source of supply and are less willing to pay higher prices for
domestic fish. This acts to suppress to some degree the price increases that
would occur due to the decline in landings. ay/ Thus, domestic prices for

whole groundfish are lower than they would have been without the increase in

subsidized imports from Canada.

48/ 1d. at A-S6.

49/ 1d. at A-53-54, Figures 11 and 12.

50/ Although arguments were made regarding the quality and yield
distinctions between Canadian and domestic whole fish, we were unable to
specifically quantify those differences. Because the price for every
transaction is negotiated, a wide variety of factors are considered in that
negotiation. Therefore, transaction prices only show the result of the
negotiation and do not reflect the weight given to each of these factors.
51/ Petitioners' Prehearing Brief at 45; EC-J-183 at 8.
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The harvesters of Atlantic groundfish have been unable to recover the
costs of harvesting operations in part because of this price suppression.
Therefore, we find that the harvesting industry is materially injured by

reason of the subsidized imports from Canada.

Condition of the domestic industryvproducing fresh Atlantic groundfish fillets
Before we>discuss the ﬁéndition of the processing industry, elaboration
regarding the particibation of the processors in this inve#tigation is
warranted. During this fin#l investigation, tﬁe Commission's staff sent
questionnaireé to 97 firms believed to be significant processors of fresh
Atlantic groundfish fillets in an att;ﬁﬁt ﬁo gather information on their
operations. 22/ Numerous efforts were;made to obtain the requisite
information from the processors so that the Comhission would be in a position

to make an informed decision regarding their condition. 33/ Even more

significant than the difficulties the Commission encountered in attempting to

52/ Report at A-36. These firms are estimated to account for over 80
percent of U.S. production of the fillets covered by this investigation.

53/ Only a handful of usable responses to the original questionnaire were
received by the return date specified therein. A majority of the original 97
processors then were sent a shortened version of the questionnaire with an
accompanying letter from the Commission's General Counsel explaining why the
information sought was necessary. See Action Request submitted to the
Commission by the Office of the General Counsel requesting Commission
authorization for the issuance of orders requiring certain processors to
complete the Commission's questionnaire and requesting Commission
authorization to seek judicial enforcement of the orders in the event of
noncompliance. Additionally, the Commission sent one of its Assistant General
Counsels and one of its Supervisory Investigators to a fish show in Boston to
explain the need for the information. Finally, the Commission sent out
subpoenas to certain processors who were believed to be among the largest
processors in the industry.

17
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collect the relevant data to conduct its investigation is the strong
opposition of the processing industry to the petition. 24/

The failure of the majority of the processing industry to respond to the
Commission's questionnaire, the fact that the Commission was required to
subpoena companies that were members of the co-petitioner, and the
overwhelming, unconditional opposition of the processing industry to the
petition compels us to draw the adverse inference that this industry does not
seek the Commission's assistance in combatting unfairly traded imports.

We stress, however, that even if the Commission had not drawn an adverse
inference against the processors, we étill would have concluded, on the basis
of the best information availablé, that the processing industry is not
experiencing material injury by reason of the subsidized imports.

We note that U.S. production of fresh groundfish fillets increased from
95.6 million pounds in 1982 to 98.3 million pounds in 1983, and rose again in
1984 to 102.3 million pounds. In 1985, production reached 105.2 million
pounds. 53/

Fourteen processors furnished usable income-and-loss data on their overall

establishment operations and 10 of the 14 provided usable data on their

54/ The petition in this investigation was filed on August 5, 1985, by the
North Atlantic Fisheries Task Force (NAFTF), an ad hoc group representing
fishermen, fishermen's cooperatives, and processors located in the
northeastern United States. On August 23, 1986, the Boston Fisheries
Association, a member of the NAFTF submitted a statement to the Department of
Commerce establishing itself as co-petitioner. During the course of this
investigation, we have received statements from the Boston Fisheries
Association as a whole and from the Association's members individually stating
their unconditional opposition to the petition. We also have received
statements from a significant number of other processors expressing their
unconditional opposition to the petition.

55/ Report at A-34.
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operations processing fresh and chilled whole groundfish and fillets. 26/

The financial data furnished by the fillet industry indicates increased sales,
profits, and cash flow. Net sales increased from $92.8 million in 1983 to
$99.3 million in 1984, and rose to $109.3 million in 1985. al/ Operating
income was $1.63 million in 1983, or 1.8 percent of net sales. 1In 1984,
operating income declined to $1.58 million, or 1.6 percent of net sales;
however, in 1985, operating income shot up to $2.9 million and represented 2.7
percent of net sales. 28/ Cash flow rose steadily from $2.3 million in 1983
to almost $3.9 million in 1985. 23/ In 1984 and 1985 only one firm reported
an operating loss.

The fact that the processors performed better financially at a time when
imports of fillets were continually rising also precludes a determination that
the processing industry is threatened with material injury by possible future
increases in imports. The Commission, therefore, finds that the processing

industry is not materially injured or threatened with material injury. 0/

56/ Report at A-36.

57/ 1d. at A-37. :

58/ Due to the nature of this industry, we conclude that these relatively
low operating margins are not indicative of injury. Significantly, there is
an upward trend in operating income during the period of investigation.

59/ Id. at A-37.

60/ Vice Chairman Liebeler and Commissioner Brunsdale note that even if the
processing industry were to include harvesters, any material injury to this
industry is not "by reason of" fillet imports. See their views which follow.
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VIEWS OF CHAIRWOMAN STERN, VICE CHAIRMAN LIEBELER,
AND COMMISSIONER BRUNSDALE

Based on the record in this investigation, we determine that no domestic
industry in the United States is materially injured, or threatened with
material injury, by reason of subsidized imports of fresh whole Atlantic
groundfish from Canada that have been the subject of affirmative

countervailing duty determinations by the Department of Commerce. 1/

As previously stated, we concur with the majority in this case that there
are two like products: (1) fresh whole Atlantic groundfish ("whole
groundfish"”) and (2) fresh Atlantic groundfish fillets ("groundfish
fillets"). For purposes of our analysis we also agree that there are two
domestic industries and that one of them, the whole groundfish industry, is
comprised of those firms that catch the fish ("harvesters"). 2/

Our reasons for concluding that processors are not materially injured, or
threatened with material injury, by subsidized imports of fillets are given in

the majority decision. However, our evaluation of the effect on harvesters

from subsidized imports of whole groundfish is given below. 3/

No material injury by reason of subsidized imports from Canada

The record in this investigation demonstates that the threefold increase

in imports between 1982 and 1985 4/ is a response to the serious decline in

1/ Material retardation of the establishment of an industry in the United
States is not an issue in these investigations and will not be discussed.

2/ But see nn. 10, and 11 supra.

3/ Vice Chairman Liebeler and Commissioner Brunsdale note that the following
discussion applies equally to the effect on harvesters from subsidized fillet
imports. This issue is important because we have earlier suggested that the
fillet industry could include harvesters as well as processors.

4/ Report at A-40.
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the resource base of groundfish in U.S. territorial waters. This is reflected
in the steady drop in average catch per day by U.S. fishing vessels despite
increased fishing activity. Between 1983 and 1985, the average catch fell

from 5,464 to 4,675 pounds per day, or by 14 percent, while the number of

fishing days recorded by these vessels increased from 3,117 to 3,430.
The decline in catch was clearly not due to lack of effort by domestic
fishermen. Rather, the decline is attributable to a fall in the availability

of the major types of groundfish, e.g., haddock, yellowtail flounder, and

cod. s/ Thus, the reason for the substantial increase in imports is the

1/ 8/

contraction in domestic supply that contributed significantly to the

32 percent increase in the average price of U.S. groundfish between 1982 and
1985, =4 which in turn encouraged processors to import more whole groundfish

from Canada.

5/ Id. at A-29.

6/ Id. at A-27-35.

1/ The contraction in domestic supply is confirmed by Dr. Merrill J. Bateman,
economist for the petitioners, Transcript of the proceedings before the
Commission at 59.

8/ Chairwoman Stern notes that although imports have shown a substantial
increase, even the influx of whole fish from Canada has not been enough to
stop a downward trend in available supply. Report at A-7.

Additionally the prices paid to U.S. fishermen have increased throughout
the period under study, despite the increase in imports. This is not
unexpected, since testimony has confirmed that U.S. fish is fresher and yields
more than Canadian fish. This increase in price is what one would expect to
occur when the supply of a product in demand declines. With the increase in
price, it appears that any problem experienced by fishermen in not meeting
costs again points to inadequate landings, and thus the decline in the
resource.

The Canadian product has been alleged to suppress the returns to U.S.
fishermen. No conclusive evidence has been presented to support, or
conversely to disprove, this theory. Rather, an equally possible result of
imports is that they have kept the average U.S. price affordable at the retail
level for most consumers, thus protecting the market share won by fish in
recent years. This result is not injurious, but rather desirable.

9/ 1d. at A-21.
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Furthermore, we note that in prior title VII cases the Commission has
considered, as one factor among many, the subsidy or dumping margins. 10/
The higher the subsidy, the more likely there is material injury by reason of
subsidized imports. 1In the present case, Commerce has determined that the

. . / -
subsidy is 5.82 percent ad valorem. il Apart from the declining resource

base, we find that this subsidy margin is too low to be a cause of material

.o s . . 12/ 13/
injury in this case. = =

No threat of material injury by reason of subsidized imports from Canada

A finding of threat of material injury must be based on evidence that the

threat is real and the actual injury is imminent and must not be based on mere

10/ See Heavy-Walled Rectangular Welded Carbon Steel Pipes and Tubes from
Canada, Inv. No. 731-TA-254 (Final), USITC Pub. 1808 (1986).

11/ 51 Fed. Reg. 10041 (Mar. 24, 1986).

12/ Chairwoman Stern notes that qualifying a subsidy level as large or small
depends on the market that it is impacting and the pricing structure of that
market. For another industry this level of subsidy could be large.

The data for Canadian and domestic whole cod and haddock show
welghted-average prilces to be highly varisble from month to month. Camadian
prices fluctuated between exceeding and undercutting domestic prices
throughout the period of investigation. Report at A-51-56, tables 19 and 20
and Figures 11 and 12. Not only is there no evidence of a constant price
differential, or "discount," for Canadian whole fish due to quality
differences, but there is no evidence that the 5.82% subsidy has caused
Canadian prices to be lower than they would have been without the subsidy.
Because of the high degree of volatility in Canadian prices, where prices rise
and fall by more than 20% from one period to the next, the effect of a 5.82%
subsidy in Canadian whole groundfish prices is undetectable.

13/ Vice Chairman Liebeler notes that the higher the subsidy margin, ceteris
paribus, the more likely that the product is being sold at a price "lower than
that needed to make the product competitive in the U.S. market,” and the more
likely it is that the domestic producers will be adversely affected by the
subsidy. See Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d Sess.

179. She notes that her decision would have been the same under the causation
analysis enunciated in Certain Red Raspberrles from Canada, 731-TA-196, USITC
Pub. 1680 at 11-19 (1985).
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conjecture or supposition. 14/ In making a threat-of-material-injury
5/

determination, the Commission considers a number of factors. 12
In this case, the following faétors were relevant to our determination.

As we discussed above, the final countervailing duty determination by
Commerce was that the total net subsidy for fresh Canadian groundfish was 5.82

16/
percent. —

14/ 19 U.S.C. § 1677(7)(F)(ii); see also H. R. Conf. Rep. 1156, 98th Cong., 2d

Sess. 174 (1984).

15/ (I) If a subsidy is involved, such information as may be
presented to it by the administering authority as to the
nature of the subsidy (particularly as to whether the
subsidy is an export subsidy inconsistent with the
Agreement),
(I1) any increase in production capacity or existing
unused capacity in the exporting country likely to result
in a significant increase in imports of the merchandise to
the United States,
(III) any rapid increase in United States market
penetration and the likelihood that the penetration will
increase to an injurious level,
(IV) the probability that imports of the merchandise will
enter the United States at prices that will have a
depressing or suppressing effect on domestic prices of the
merchandise, "
(V) any substantial increase in inventories of the
merchandise in the United States,
(VI) the presence of underutilized capacity for producing
the merchandise in the exporting country,
(VII) any other demonstrable adverse trends that indicate
the probability that the importation (or sale for
importation) of the merchandise (whether or not it is
actually being imported at the time) will be the cause of
actual injury, and
(VIII) the potential for product-shifting if production
facilities owned or controlled by the foreign
manufacturers, which can be used
to produce products subject to investigation(s) . . ., are
also used to produce the merchandise under investigation.
19 U.S.C. § 1677(7)(F)(1).

16/ 19 U.S.C. § 1677(7)(F)(1)(I).
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Canadian market share of fresh whole groundfish increased during the
period of investigation. As stated above, however, there is no evidence in
the record which suggests that subsidized imports have displaced domestic
production. 11/ 18/

There are virtually no inventories in the United States because of fresh
fish's extreme perishability. 1/

Canada regulates the amount of fishing effort in its waters by requiring
each commercial fishing vessel and each commercial fisherman to have the

20/ 21/ . .
- - No new licenses are issued.

required commercial fishing license.
Canada's Department of Fisheries and Oceans first determines how many fish
will be harvested each year, and then sets a quota (total allowable catch) for
each species in each fishing zone. Because of this system, an increase in
production capacity is not likely to occur. In fact, total Canadian landings
of the subject species of groundfish declined from 1.6 billion pounds in 1982
to 1.5 billion in 1983 and 1.4 billion in 1984, for a net decline of 11

percent during 1982-1984, 22/ and remained at the 1984 level in 198<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>