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Investigation No. 731-TA-207 (Final)

CELLULAR MOBILE TELEPHONES AND SUBASSEMBLIES THEREOF FROM JAPAN

Determination

On the basis of the record 1/ developed in the subject investigation, the
Commission determines, 2/ pursuant>to section 735(b)(1) of the Tariff Act of
1930 (19 U.S.C. § 1673d(b)(1)), thaf industries in the United Stafes are
materially injured by reason of imports from Japan of cellular mobile
telephones and subassemblies thereof, provided for in items 685.28 and 685.32
of the Tariff Schedules of the United States, which have been found by the

Department of Commerce to be sold in the United States at less than fair value

(LTFV). 3/

Background

The Commission instituted this investigation effective June 11, 1985,
following a preliminary determination by the Department of Commerce that
imports of the subject articles from Japan'were being sold at LTFV within the
meaning of section 731 of the. Act (1§ u.s.C. § i673). Notice of the
institution of the Commission's investigation and of a public hearing to be
held in connection therewith was given by po;ting copies of the notice in the
Office of the Secretary, U.S. International Trade Commission, Washington, DC,

and by publishing the notice in the Federal Register of July 3, 1985 (50 FR

27496). A notice revising the Commission's schedule for the conduct of the

invéstigation was published in the Federal Register of July 31, 1985 (50 FR
31050). The hearing was'held in Washington, DC, on October 30, 1985, and all

persons who requested the opportunity were permitted to appear in person or by

counsel.

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of |
Practice and Procedure (19 CFR § 207.2(i)).
2/ Vice Chairman Liebeler dissenting.

3/ Commissioner Lodwick determines that an industry, rather than industries,
is the subject of material injury.
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VIEWS OF CHAIRWOMAN STERN, COMMISSIONER ECKES, COMMISSIONER LODWICK,
~ AND COMMISSIONER ROHR

We determine that industries in the United States are materially injured
by reason of imports of cellular mobile telephones (CMTs) and subassemblies
for CMTs from Japan which are béing sold #t less than fair value (LTFV). 1/

We recognize that there are many complexities in this investigation,
including the relatively recent commencement of production of CMTs for the
U.S. market, the rapid expansion of the U.S. market, the entry of new domestic
producers throughout the period of investigation, and the assessment of the
impact of imports on these particular industries. Although many of the
indicators relevént to the condition of the domestié industries are positive
and show improving trends, the domestic industries producing CMTs and
subassemblies are showing financial losses and firms in the domestic industry
have experienced declining employment or have chosen to cease production of
CMTs and subassemblies. We have concluded that the LTFV sales of Japanese
CMTs and subassemblies have had a negative impact on the performance of the

domestic industry sufficient to find material injury by reason of such imports.

The like products

The domestic industry in a title VII investigation conéists of the
"domestic producers as a whole of a like product, or those producers whose
collective output of the like product constitutes a major proportion of the
total domestic production of that product." 2/ Section 771(10) defines like

product as "a product which is like or, in the absence of like, most similar

1/ Commissioner Lodwick determines that an industry in the United States is
materially injured by reason of LTFV imports of cellular mobile telephones and
subassemblies from Japan.

2/ 19 U.S.C. § 1677(4)(A).



in characteristics and uses with, the articlevsubject to an
investigatlour. « oW 3/
The lmpofted merchandise which is the subject of this investigation are
CMTs and suba;éemblies of CMTs. &/ The imported CMTs include vehicular
models, transpoftable CHTs,'and CMTs that are smaller and lighter than

traditionally designed transportable CMTs. 5/

3/ 19 U.s.C. § 1677(10).. Furthermore, the legislative history provides that:

The requirement that a product be 'like' the imported

. article should not be interpreted in such a narrow fashion
as to permit minor differences in physical characteristics
or uses to lead to the conclusion that the product and the
article are not 'like' each other, nor should the

. definition of 'like product' be interpreted in such a
fashion as to preveéent consideration of an industry
adversely affected by the imports under 1nvestigation.
S. Rep. No. 249, 96th Cong., lst Sess. 90 (1979).

4/ For the purposes of its investigation the Department of Commerce
(Commerce) has defined subassemblies as "any completed or partially completed
circuit modulels], the value of which is equal to or greater than five:
dollars, and which are dedicated exclusively for use in CMT transceivers or
control units. The term 'dedicated exclusively for use' only encompasses
those subassemblies that are specifically designed for use in CMTs, and could

not be used, absent alteration, in a non-CMT device."” Commerce Final
Determination on less-than-fair-value (LTFV) Sales, 50 Fed. Reg. 45448.
Commerce, however, refined this def1nlt1on, stating that replacement
subassemblies are not w1thin the scope of this 1nvestigation 50 Fed. Reg.
45457.

5/ The Commerce notice explicitly excludes cellular portable telephones,
which are defined as pocket-sized, self-contained units, from the scope of
this 1nvestlgation. 50 Fed. Reg. 45447,
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CMT products are wireless two-way electronic commﬁnications devices
consisting of a transceiver and a control unit. 6/ Although all CMT products
are used for communication between CMT users and traditionai wireline :
telephones, the specific products differ in terms.of théi? size, m§bility;:§hd
power. 7/ These differénces. however, are not such that they shouid bé '
cdnsidered separate like ptoducts; We also determine that domesticaliy'

produced transportable CMTs and vehicular CMTs are a single like product. 8/

6/ The transceiver is a collection of subassemblies which perform the
functions of receiving and transmitting calls. The control unit resembles a
- traditional telephone and the CMT user uses the control unit to dial speak,
and hear a call.

In the preliminary investigation, Chairwoman Stern and Commissioner Rohr
found control units and subassemblies to be separate like products. Based on
the information gathered in this final investigation, we do not believe that
they should be considered as separate like products. Transceivers and control
units must be used together to form an operating CMT. Different
manufacturers®’ transceivers and control units are not completely compatible
and certain features, such as call timers or electronic locks, may not be .
operable when a transceiver is used with a different manufacturer s control
unit. There are no independent uses for either part of a CMT. Transceivers
and control units are frequently produced in the same facility by the same
workers. Moreover, both the cellular service provider and the CMT user
perceive a CMT as a unit.

1/ Vehicular CMTs are designed for use exclusively in motor vehicles and .
derive their power from the vehicle. Transportable CMTs may be removed from
the motor vehicle and carried on foot. These CMTs are smaller than the
vehicular version and include a plug-in battery and brief-case type carrying
case. These CMTs weigh approximately 25 pounds, and their power capabilities
are relatively equivalent to the vehicular models. Nippon Electric Co. (NEC)
prehearing brief at Appendix, Table 10. CMT manufacturers have recently
developed CMT models that are smaller, lighter, and less powerful than the
vehicular CMT. Motorola's "portable” CMT was the first such product to enter
the U.S. market. Subsequently, several imported CMTs that are smaller and
lighter than the vehicular CMT, including a NEC model, have entered the U.S.
market.

8/ Transportable CMTs are similar to vehicular CMTs in terms of power and
capacity and the ability to use vehicular power sources. Moreover, ‘
transportable CMTs are like a vehicular CMT in terms of function. NEC's CMT
is currently being sold with adaptor kits for use in a vehicle. Although it
is priced higher than a vehicular CMT, the NEC CMT is still priced
significantly below Motorola's portable model. In addition, we note that the
larger battery in the NEC model permits its CMT to transmit on a level
comparable to wvehicular CMTs. Report of the Commission (Report) at A-8-A-9.



hotorola's pprtablé CMT is significantly less powerful than any of the other
types of CMTs at issue in this investigation. The Motorola portable is also
smaller than ihese ;ther CMTs including the NEC CMT. Although the Motorola
portable can be used in a vehicle and can be recharged with a motor-vehicle
power_soufge, the battery provides the only source of power. 9/ Thus, we find
that only vehicular and transporfable CMTs produced in ihe United States are
iiké thé imported éHT§ inc}uding Nﬁcks CMT. |

In this investigation there are aiso impdrts of CMT subassemblies. . These
suﬁgssembliés'“cOmpattmehtalize".certéin fupcﬁions»common to every CMT. The
bggié functions incbrﬁpratgd into one or more of ihe major subassemblies
include: “audio'péocéssin;, signg%’frocéssiﬁg (logic), frequency transmitting.
frgquéncy rgc;iving; fréquéncj‘éqmpgrfng (synthesizing), duplexing (enabling
sendin; and recei?ing at tbé same iimé), éﬁd powgr amplifyiﬂg. 10/

We determine that subassemblies dedicated to the performancé of each of

thq essgn£iaI functions of a'comblete CMT constitute a separate like

9/ 1d. at A-5-6. : . ‘ o
10/ Id. at A-7-A-8. All of the various subassemblies at issue are produced

in the United States.
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product. 11/ lg/f In additioﬁ to the obvious differences in terms of physical
characteristics, various subassemblies are not substitutable or
jnterchangeable because each has a specific function in the transceiver or
control unit and each firm's allocation of function between various
subassemblies varies. Each of the subassemblies at issue is necesséry to the

function of the complete unit. These subassemblies, however, represent a

11/ Commissioner Lodwick determines that there is one like product consisting
of complete CMTs and subassemblies for CMTs. All of the subassemblies within
the scope of this investigation are dedicated for use in new CMTs, and thus
are consumed by producers of complete CMTs. Once assembled, domestically
produced subassemblies perform the function of a complete CMT.

He notes that his analysis in this investigation is consistent with that
in Certain Valves, Nozzles, and Connectors of Brass from Italy for Use in Fire
Protection Systems (Valves), Inv. No. 731-TA-165 (Final), USITC Pub. No. 1649
(1985), in which he found that there were seven like products. Important
differences exist between the facts in these two investigations. At present,
the subassemblies in the instant investigation are uniquely configured for the
particular CMT model in which they are used. The staff report notes that
various transceiver models have from 5 to 10 major subassemblies. There is no
independent market for the subassemblies, and no potential for mixing of
subassemblies from different CMT producers by consumers in finished CMTs. The
producers of finished CMTs either produce the subassemblies themselves or
contract to have subassemblies produced to their specifications.

Conversely, in the Valves case the seven products included standardized
items conforming to general requirements. There are independent markets for
each of the items, and consumers do mix parts from different producers in the
same fire protection system. In the Valves case the majority of producers
made or contracted for only some of the products and more significantly, none
sold a complete fire protection system which would be analogous to a complete
CMT.

12/ Commissioner Rohr determines that there are two like products, one like
product consisting of complete CMTs and a second like product consisting of
all subassemblies for CMTs. There are obvious differences between the
capabilities of CMTs and subassemblies. The subassemblies at issue in this
investigation represent a similar stage of production and are frequently
produced at the same facility. Although all subassemblies are dedicated for
use in a CMT, they do not function as a CMT until assembled. Commissioner
Rohr agrees with Commissioner Lodwick's description of the differences between
the like product analysis in this case and in Certain Valves, Nozzles, and
Connectors of Brass from Italy for Use in Fire Protection Systems, Inv. No.
731-TA-165 (Final), USITC Pub. No. 1649 (1985).
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prior sfage of production, and thus the amount of further processing is

extensive. 13/ 14/

Domestic producers

In making the factual determination regarding whether a particular firm
is a domesticvproducer, we have examined the overall nature of
production-related activities in the United States, including the extent and
source of a firm's capital investment, the technical expertise involved in
production activity in the United States, the value added to the product in
the United States, employmént levels, the quantity and type of parts sourced
in the United States, and any other costs and activities in the United States

directly leading to production of the like product. No single factor is

13/ Chairwoman Stern notes that her analysis of like product is consistent
with the Commission's analysis in Erasable Programmable Read Only Memories
from Japan, Inv. No. 731-TA-288 (Preliminary), USITC Pub. No. 1778 at 6-9
(1985), in which the Commission found that there was one like product EPROM's,
‘that includes processed wafers, dice, and assembled EPROM's. In EPROM's, the
essential use of the assembled EPROM developed in the fabrication of the
wafer. Id. at 8. By contrast, in this investigation there are eight
essential functions, each present in a separate subassembly. Chairwoman Stern
applied a similar analysis in Certain Valves, Nozzles, and Connectors of Brass
from Italy for Use in Fire Protection Systems, Inv. No. 731-TA-165 (Final),
USITC Pub. No. 1649 at 4-6 (1985), in which she found seven like products, and
examined the effect of imports on each of the seven domestic industries.
Similarly, in Forged Undercarriage Components from Italy, Inv. No. 701-TA-201
(Final), USITC Pub. No. 1465 at 26-34 (1983), she found that semi-finished and
finished undercarriage components were separate like products and examined the
effect of imports on two industries.

14/ Commissioner Eckes notes that his analysis in this investigation is
consistent with that in Certain Valves, Nozzles, and Connectors of Brass from
Italy for Use in Fire Protection Systems, Inv. No. 731-TA-165 (Final), USITC
Pub. No. 1649 (1985), in which he found that there were seven like products,
but applied section 771(4)(D) in assessing the effect of imports on these
seven products as if there were a single industry. Commissioner Eckes Views
at 25-26. His analysis is also consistent with his determination in Forged
Undercarriage Components from Italy, Inv. No. 701-TA--201 (Final), USITC Pub.
No. 1465 (1983), in which he found that the various components of
undercarriages were separate like products.



determinative. 15/ Alﬁost all of the Commission's information regérding
various firms' ﬁroduction»related activities in the United States is business
confidential information. Thus, we must address this issue in general terms.

Based upon our analysis of the factors set forth above, we determine that
those firms producing transceivers or control units in the United States are
domestic producers within the meaning of section 771(4)(A). In addition, wev
determihe that certain Japanese firms that have commenéed significant
production-related activity in the United States are also domestic producers
" as of the time when a specific firm commenced those activities in the United
States. We note, however, that based on our discussion of related parties
that follows, these firms héve been excluded from our analysis regarding

injury to the domestic industry over the entire period of the investigation.

Related parties

Section 771(4)(B) provides that:

[wlhen some producers are related to the exporters or
importers, or are themselves importers.of the allegedly
subsidized or dumped merchandise, the term industry may be

15/ See Color Television Receivers from the Republic of Korea and Taiwan,
Invs. Nos. 731-TA-134-135 (Final), USITC Pub. No. 1514 at 8 (1984); Certain
Radio Paging and Alerting Receiving Devices from Japan, Inv. No. 731-TA-102
(Final), USITC Pub. No. 1410 at 8 (1983). Although petitioner Motorola
contends that a firm must be engaged in research and development in the United
States in order to qualify as a domestic producer in this industry, we find
that this factor is not dispositive. Research and development does represent
a significant factor in a "high technology" industry. The relative importance
of that factor, however, declines as an industry matures. We recognize that
CMTs are evolving in the area of miniaturization and new product features.
There are, however, other relevant production-related considerations.
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applied in appropriate circumstances by excluding such
producers from those included in the domestic industry. 16/

Two firms have engaged in production in the United States of either the
transceiver br control unit portions of a complete CMT and the relevant
subassemblies and have also imported the other portioh of a complete CMT
during the entire period of this investigation. These firms represent a
significant portion of domestic production during the period of this
investigation. 17/ Excluding these from the domestic industries would skew
the Commission's analysis of the condition of the domestic industries. Thus,
we have determined not to exclude these firms from the domestic industry.

With rggard to the Japanese-owned firms that we found to be domestic
producers, these firms achieved this status only recently. Thus, these firms
have benefited from importation of either subassemblies or complete CMTs '
during the vast majority of the period of investigation. Although these firms
represent a sizeable portion of domestic production during the brief time that
they have been domestic préducers, exclusion of these firms under the reiated
parties provision does not adversely affect the Commission's analysis of the
condition of the ddméétic industries for ﬁhe entire period of the a

investigation. Thus, we have determined to exclude from the domestic

16/ 19 U.S.C. § 1677(4)(B). Among the factors that we have considered in
previous investigations in determining whether appropriate circumstances for
the exclusion of related parties exist are:

(1) the percentage of domestic production attributable to
the importing producer;

(2) the reasons that the U.S. producer has decided to
import the product subject to investigation, i.e., whether
the firm benefits from the LTFV sales or subsidies or
whether the firm must import in order to enable it to
- continue production and compete in the U.S. market; and
(3) the position of the related producers vis-a-vis the
rest of the industry, i.e., whether inclusion or exclusion
of the related party will skew the data for the rest of the
industry.

17/ Report at A-12.
10
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industries Japanese firms that have only recently commenced domestic

production in the United States. 18/

Domestic industries
Based on the foregoing analysis, we conclude tﬁst there are eight
domestic industries. 19/ 20/ One domestic industry consists of firms that
manufacture complete CMTs or transceivers or centrol'dnits. The other seven
domestic industries consist of producers of the specified subassemblies for
CMTs. 21/ |
Available data on the condition of these domestic industries ekist.only

at the level of complete CMTs. 22/ Thus, we have applied seetion 771(4) (D)

18/ Chairwoman Stern notes that should these industries come before the
Commission at.a later date, when Japanese-owned U.S. facilities have been
established for a longer period of time, the related party question would have
to be examined de movo.:

19/ Commissioner Lodwick finds that there is one domestic industry consisting
of those firms that manufacture ‘complete CMTs (or transceivers or control
units) and the subassemblies for this product, but excluding those
Japanese-owned firms that only recently commenced production in the United
States.

20/ Commissioner Rohr finds that there are two domestic industries. One
domestic industry consists of those firms that manufacture complete CMTs (or
transceivers or control units). The second domestic industry consists of
"those firms that manufacture subassemblies. These industries would exclude
those Japanese-owned firms that only recently commenced production in the
United States.

21/ Although the identity of the firms in each of the domestic industries is
confidential, we note that the members of the various subassembly industries
differ.

22/ The COmmission s data on the condition of the domestic industries reflect
the disparity between the production of CMTs and their use and marketing.

Thus, we will discuss production-related data in terms of transceivers and
control units, and financial and sales data in terms of complete CMTs.

11
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and assessed the condition of these industries in terms of data on complete

CMTs. 23/

Condition of the domestic industries

Although cellular mpbile telephone technology was developed in the late
1910'5, CMTs were first produced commercially in the United States in
1982. 24/ .Since that time, production of transceivers and control units has
increased'dramatically reflecting the preduction,necessary to supply a new
market.

. Although the domestic_industries'»averege capacity increased during the
period of the investigation, this reflects the initial start-up of production
facilities. In early 1985, Motorola was forced to close its Puerto Rican
facility producing CMTs. ueteover. in 1985, E.F. Johnson closed two U.S.

facilities engased in the production of curs. 25/

s

3/ Section 771(4)(D) provides that:

The effect of subsidized or dumped imports shall be
assessed in relation to the United States production of a
like product if available data permit the separate
identification of production in terms of such criteria as

. the production process or the producer's profits. If the
domestic production of the like product has no separate
identity in terms of such criteria, then the effect of the , *
subsidized or dumped imports shall be assessed by the
examination of the production of the narrowest group or
range of products, which includes a like product, for which
the necessary information can be provided.

19 U.S.C. § 1677(4)(D).

24/ Cellular mobile telephone system operators are subject to Federal
Communications Commission (FCC) regulation. The FCC must approve and license
systems before construction. This process has taken significantly longer than
expected, and because of these delays the first non-experimental cellular
systems did not begin operation until late 1983. Currently, licensing is
progressing rapidly with 76 cellular systems in service as of Sept. 30, 1985.
The FCC is expected to license at least 30 additional systems before the end
of 1985. Report at A-3.

25/ Letter to the Commission from Jann L. Olsten, counsel for E.F. Johnson
dated Oct. 24, 1985. These facilities are located in Twin Falls, Idaho and
Garner, Iowa.

12
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Capacity utilization for production of transceiveés increased during the
period of the investis#tion to 47.4 percent in 1984. A comparison of data for
the period of January-June 1984 with the corresponding perioa of 1985, show a
continued increase in capacity utilization for the production of
transceivers. Capacity uﬁilization for the production of control unitsA
reflects a slightly different pattern with capacity,utilization'declining
slightly based on a comparison of the pe:iod of January-June 1984 with the
corresponding period of 1985. 26/ The trends for total u;s. producers’
shipments and exports both reflect a pattern of consistent increaseé.-zll

Inventories of transceivers aﬁd control units ﬁave 1ncreaseé_
substantially. From June 30, 1984 to June 30, 1985, inventories of
transceivers more than tripled as a pefcent#ge of annualized shipments.
Inveﬂtories of control units more than doubled as a percéﬁt,of annualized
shipments for the same period. 28/

Although average employment in the domestic industries increased from the
start-up period in 1982, average empl&yment has declined from 1,468 workers’in .
1984 to 1,118 workers in January-June 1985. ' This dgdline is £he result of
plant closings for some members of the domestic iﬁduétries;'and other “
production cutbécks; gg) Both Motorola and B;F..thhson report thdf sdhe of
the employees being laid off include technicians and engineers. ;g) Thué,

these declines in employment are not the result of increasing productivity.

g_ Report at A-1ll.
27/ 1d. Motorola is a major exporter of CMTs.
28/ Id4. at A-14.

29/ Id. The total decline in employment is less than the total of all
workers affected at plants that have shut down operations because there have
been partially offsetting increases in employment at other plants. 1d.

30/ Letter to the Commission from Jann L. Olsten, counsel for E.F. Johnson
dated Oct. 24, 1985; Transcript of Commission Hearing (Tr.) at 79.
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The trends for the number of hours worked and total compensation paid to
'production and related workers reflect the same trends as average employment.
worker output has increased substantially over the period of the investigation
and unit labor costs have declined from $593 per unit‘in January-June 1984‘to
$339 in January—June 1985. 31/ “ |

The financial condition of the domestic industries does not fully reflect
the expected benefit from increased production and lower unit costs. Altnough
the financial data presented in the Commission report are confidential, the
data basically confirm the representations made at tne Commission's hearing in
connection with this investigation. Hotorola's CMT business has incurred a
negative cash flow and has failed to generate profits. Indeed,'uotorola has
experienced direct operating losses throughont the:period ofithe |
investigation. 32/ Although these conditions conld be expected to exist‘to/
fsome exterit in this particular industry, the levels of the industries' |
'performance and trends in the financial indicators considered in their full

»context indicate the existence of material injury. 33/ 34/

uaterial.igjurx by reason of ‘imports -
Section .771(4)(B) of the Tariff Act of 1930 directs the Commission to.

consider, among other factOrs. (1) the volume of imports of merchandise under

31/ Report at A-14.

32/ Tr. at 20-21. :

33/ Chairwoman Stern believes it neither necessary nor desirable to make a
determination. on the question of material injury or threat thereof separate-
from the consideration of causation. See Additional Views of Chairwoman Stern
at 18. . .

34/ Commissioner Eckes believes that the Commission is to make a separate
finding regarding the question of material injury in each investigation. See
Additional Views of Commissioner Eckes at 20.
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investigation, (2) the effect of such imports on domestic prices, and (3) the
impact of such imports on the domestic industry. 35/

Imports of transceivers and control units 36/ increased dramatically over
the period of this investigation. In 1984, Japanese imports of transceivers
~reached 137,214 units. Comparisons of the volume of imports of transceivers
for the period of January-June 1984 with the corresponding period of 1985 show
that impdrts of transceivers neﬁrly tripled.k Imports of control units show
similar trends with a comparisoﬁ of the interim period of 1984-85 showing that
the volume of imports nearly doubléd. 37/

As a percentage of domestic consumption, imports of transceivers
incrgased from 1982 levels to over 69 percent of domestié consumption in
1984. A comparison of the interim period of 1984 with the interim period of
1985 shows that this trend is increasing with imports of transceivers
accounting for 63.5 percent of domestic consumption in January-June 1984 and

75.9 percent in 1985. Again, imports of control units followed the same

35/ Chairwoman Stern notes that this investigation requires the Commission to
assess the question of material injury by reason of imports for industries
that have only recently embarked on a product life cycle. The parties to this
investigation disagree on the location of the CMT industries in their product
life cycles, and thus whether the current condition of those industries differ
from what should be expected at this point in the life of these products.
Production, capacity, capacity utilization, pricing, costs, and profits are
all affected by the relative youth of the CMT industry and the rapidly
changing competitive picture. She has considered all of these factors in
reaching her determination.

36/ The available data regarding the volume of imports are in terms of
imports of transceivers and control units. The data regarding sales are in
terms of complete CMTs. Commerce made a negative determination with regard to
imports manufactured by Toshiba, and thus Toshiba's imports are not LTFV
imports. Because of the potential for discerning Toshiba's confidential
business information if it were excluded from the data that we discuss in this
opinion, we have cited figures that include Toshiba's imports. In making our
determination we excluded Toshiba's imports and note that such exclusion does
not alter the trends in this case.

37/ Report at A-21.

15
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annual trends, with imports of control units accounting for 75.5 percent of
domestic consumption in 1984. 38/ Imports of control units olso increased
over the interim period. Japanese control units represented 70.5 percent of
domestic consumption in January-June 1984 and 77.0 percent of domestic
consumption in 198S. ggllgg/ 41/

CMTs are currently sold after intense price negotiations. When the
market first developed in the beginning of 1983, sales were made on the basis
of formal bids. Purchasers would only negotiate with the three or four
manufacturers which offered the lowest bids. 42/ This, of course, led to a
decline in prices. Today. as the market ha; matured further, the formal bid
process has evolved into verbal quotes over the telephone and the process of
price erosion has acceleratéd.lggl |

Each ﬁanufacturer's various CMT models differ from other manufacturers'
CMTs. For example, a stondard feature on one model may be optional or

nonexistent on another. Because of the unique characteristics of each model,

38/ Id. at A-22 and Table 11, A-23.

39/ 1d. at Table 11, A-23-A-24.

40/ Commissioner Eckes and Commissioner Lodwick further note that LTFV
imports have grown significantly relative to U.S. producers' domestic
shipments over the period January-June 1984 to January-June 1985.

41/ Chairwoman Stern notes the significant growth of import penetration over
the period January-June 1984 to January-June 1985. Because in any new
industry import penetration could be expected to change rather drastically
over short periods of time, she does not ascribe great weight to this factor
in the present investigation.

42/ Report at A-24. _ :

43/ Id. There are many non-price considerations in. the purchase of a CMT
including delivery schedules, ability to service the merchandise, packaging,
availability of optional equipment, extended financing terms, and advertising
allowances. A low failure rate and extended warranty were the most important
non-price considerations mentioned by CMT purchasers. All of these non-price
considerations play a role in the purchasing decision. Nonetheless, the
information in this investigation indicates that price is an important factor.

«
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traditional pricing comparisons are inconclusive, 44/ Qnd thus we have not
considered margins of Qnderselling'as significant a factor in this
investigation. 45/ Consequently. we have focused the pricing analysis on lost
sales and price suppression. The Commission contacted 15 firms and
investigated 30 allegations of lost sales which we received from two domestic
produﬁers. The information which we received was based on head-to-head
competition between models which were basically comparable. Although the
exact numbers and models are confidential, we found that there were a
significant number of instances of sales lost to the LTFV imports from Japan
because of price. 46/ Further, the information on ﬁrice treﬁds éhows that
prices dropped significantly from July 1983 through the present. We believe '
that the presence of imports in the U.§. market has exacerbated this
situation. 47/ significantly, prices féll;to the extent that gross margins
began to decLing before profitability was attained. 48/

We find that because of incréasing imports, intense price competition,
and confirmed lost sales based on price, LTFV>impo:ts fromeaﬁan have caused

material injury to the domestic industries.

. r

Id. at A-26.

/
/ See 19 U.S.C. § 1677(E)(ii).

4

blb
wn

|

46/ Report at A-29-A-32.

47/ Commissioner Eckes and Commissioner Lodwick note that the anecdotal
evidence of lost sales and price suppression is consistent with the
substantial increase in LTFV imports relative to U.S. producers' domestic
shipments.

48/ Report at A-18, Table 18; A-24.
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ADDITIONAL VIEWS OF CHAIRWOMAN STERN

Chairwoman Stern notes that the entire statutory purpose of title VII is
directed toward a unitary determination as to whether dumped or subsidized
imports have caused material injury to the domestic industry. The framework
for analysis is quite distinct from the several pronged approach of section
201 which requires the demonstration of serious injury and a separate weighing
of causes. It would be even fufther afield to draw on section 337 for
guidance on this point. The findiﬁgs on the existence of a domestic industry
and its efficient and economic operation are separate from the finding of
substantial'injury caused by the unfair nature of the imports. In title VIi.
section 201, and section 337, the definition of the domestic industry is a
consideration separate from the analysis of the impact of the imports. What
is at contention here is only the appropriate f;amework for judging the
imports' impact.

The present investigation is an excellent example of a case where a
conclusion of "material injury" divorced from causation is a potentially
misleading exercise. Any industry early in its product life cycle would be
expected to experience difficulties and financial losses even if moving toward
a profitable position far more rapidly than predicted. Thus, the presence or
absence of material injury requires a judgment, based on the full context 6f
the industry's circumstancés, that is both relative and qualitative. The
appropriate contéxt for judging the situation requires an assessment of the
impact of the LTFV or subsidized imports on the industry's pe;formance.

There are other possible circumstances where an unduly méchanistic

separation of material injury and causation findings could establish a

18
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framework prejudiéial to a domestic iﬁdustry's case. ' If it should be
experiencing above-normal returns due to innovation, one might conclude the
‘first'step of the two-step test by fihding that the domestic industry is
healthy, and proceed no furthef. Bu£ it is conceptually possible for LTFV
sales to inhibit necessary returns to innovation beyond “normal® profits.

Such an inhibition could constitute material injury remediable under title
VII. But the majority's bifurcated approach might deny such an industry
access to title VII relief by'céﬁcluding that there was no materialvinjury and
that Any examination of causation was ﬁsuperfluous."

Therefore, Chairwoman Stern believes it neither necessary nor desirable
to make a determination'on the question of material injury or threat £heteof
separate from the consideration of causation. She joins her colleagues by
concluding that the domestic CMT industries are experienging economic
problems. See Carbon Steel Wire Rod from Poland, Portugal, and Venezuela,
Invs. Nos. 70i—TA—243-244 and 731-TA-256-258 (Preliminary), USITC Pub. No.
1701 at n.23 (1985); see also Photo Albums and Photo Album Filler Pages from
Hong Kong and the Republic bf Korea, Invs. Nos. 731-TA-240-241 (Final), USITC

Pub. No. at 7 n.19 (1985).
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ADDITIONAL VIEWS OF COMMISSIONER ECKES

Commissioner Eckes shares the Chairwoman's concern for broper
administration of the trade laws which provide the framework for the
determinations made by this agency. As the Chairwoman aptly noted in a recent
337 investigation (Certain Aramid Fiber, Inv. No. 337-TA-194 at 8 n.15),
"Although every case before the Commission presents each Commissioner with the

opportunity to exercise judgment on the questions of fact and proper statutory

interpretation, the clear intent of the statute cannot be changed by rhetoric”
(emphasis added). ‘

More to the point, it is my understanding that the Chaifwoman was
promoting her view in that footnote that section 337 investigations "required"
(emphasis in original) findings regardiﬁg both the existence of an economic
and efficiently operated domestic industry and the existenge of substantial
injury to such an industry.

I find it difficult to reconcileithe chgirwoman's "unitary" approach
advocated in title VII investigations with herAfurcgted interpretation of
section 337. Title VII directs the Commission to determine the existence of
ma£erial injury. S#eculation or personal predilections cannot supplant or
override the plain language of the statute. Nor should it be allowed to
thwart the application oé_the law as envisaged by Congress.

In my view, the Commission should follow the interpretation of this
agency‘s highest reviewing court. The Commission is to make a finding
regarding the question of material injury in each investigation. The Court of
International Trade recently héld that:

. The Commission must make an affirmative finding only when
it finds both (1) present material injury (or threat to or

20
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retardation of the establishment of an industry) and (2)
that the material injury is 'by reason of' the subject
imports. Relief may not be granted when the domestic
industry is suffering material injury but not by reason of
unfairly traded imports. Nor may relief be granted when
there is no material injury, regardless of the presence of
dumped or subsidized imports of the product under
investigation. In the latter circumstance, the presence of
dumped or subsidized imports is irrelevant, because only
one of the two necessary criteria has been met, and any
analysis of causation of injury would thus be superfluous.

American Spring Wire Corp. v. United States, 590 F. Supp. 1273, 1276 (Ct.

Int'l Trade 1984) (emphasis supplied), aff'd sub nom., Armco, Inc. v. United
States, 760 F.2d 249 (Fed. Cir. 1985).
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VIEWS OF.VICE CHAIRMAN'LIEBELER.v

On the basis of the tecord in Investigation No.

731-TA-207 (Final), Cellular Mobile Telephones and

Subassemblies Thereof from Japan, I determine that an
industry'in'the'United States is:hot materially

injured or threatened with material injury, and that

the development of an industry in the United States

is not mater{ally retarded, by reason of imports of *
cellular mébile telephones and subassemblies thereof

from Japan.1

Like Product and Industry

Section 771(10)’of the Tariff Act of 19302

defines like product as a "product which is like, or
‘in the absence of like, most similar'in

characteristics and uses with, the article subject to

lThe record has not changed significantly since the
preliminary phase of this investigation. Thus, the
analysis set forth below is substantially the same as that
found in Cellular Mobile Telephones and Subassemblies
Thereof From Japan, Inv. No. 731-TA-207 (Preliminary),
USITC Pub. No. 1629 (Dec. 1984) (Views of Vice Chairman
Liebeler). '

219 U.S.C. § 1677 (1980).
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~an investigation under this title." I determine that
there are two like products: (1) control units and
subassemblies thereof and (2) transceivers and
subassemblies thereof.

Transceivers and control units are dissimilar in
characteristics and ﬁses. Although a purchaser of a
control unit might purchase the subassemblies which
comprise the control unit, there is very little
;hahce that someone in search of a transceiver would
be satisfied with owning a control unit.
Transceivers and control units are complements, not
substitutes.

The Commission has been directed not to unduly
restrict the definition of like products.3
Subassemblies for transceivers and control units are
all necessary to the proper func;ioning of the

4 All of the subassemblies are

~complete unit.
dedicated for use in either a control unit or
transceiver. I thus find that subassemblies are like
the final producﬁ to which they are dedicated.
Section 771(4)(A) defines domestic industry as

"the domestic producers as a whole of a like product,

3s. Rep. No. 249, 96th Cong., lst Sess. 90 (1979).

4Major subassemblies consist of smaller subassemblies

and components such as reSiStorS. capaCitorS. and
intearated rirenite
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or those p:dducers whose collective output of the

like produpt constitutes a major proportion"of the
total domestic production of that product.5 I
determine that there are two industries: (1) control
units and subassemblies and (2) transceivers and

.subassemblies.6

Material Iﬂju;y |

The leg;sla;ive histor& of the Act indicates that
the Commission shquld consider the dévelopmentai
stage of the indu;try when evaluating claims of
material injury.7 The cellular mobile telephone
(CMT) industry8 is relativély.new, Virtually all

sales occurred in 1984. Start-up costs and research

519 U.S.C. § 1677(4)(RA) (1980).

6A strong argument has been made by Respondents that
subassemblies should constitute one or more like products
and industries. My determination would not have changed
had I concurred. Moreover, I note that because
information is apparently unavailable on production of
individual subassemblies, section 771(4) of the Tariff Act
of 1930 requires that the impact on the industry be
analyzed at the next higher level of aggregation for which
data are available, leading to the same result in this
case.

With respect to the related parties issues, I concur

with the majority. S '

7s. Rep. No. 249, 96th Cong., lst Sess. 88 (1979).
8A11 references to the CMT industry are to be understood

to reflect my determination that the data must be analyzed
in terms of two industries.
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and developﬁent expenditures, however, have been
accruing for the past several years. A subéténtial.
foundation has been laid and the domestic industry is
rapidly expanding. Both domestic and foreign
producers stand ready to serve a dynamic market.
Thus, there is no evidence of material retardation.
‘The CMT industry is an extremely young,
technologically advanced industry for which many of
the traditional injury criteria must.fail.9 Laige
amounts of money have been spent in R&D and in
general start-up costs. In any economically

meaningful sense, these expenditures will continue to

91n Certain Red Raspberries from Canada, Inv. No.
731-TA-196 (Final), USITC Pub. 1680, at 11-19 (1985)
(Additional Views of Vice Chairman Liebeler), I set forth
a framework for examining causation in Title VII
investigations:

The stronger the evidence of the following .. . . the
more likely that an affirmative determination will be
made: (1) large and increasing market share, (2) high
dumping margins, (3) homogeneous products, (4)
declining prices and (5) barriers to entry to other
foreign producers (low elasticity of supply of other
imports).

Id. at 16. These factors, when viewed together, serve as
proxies for the inquiry that Congress has directed the
Commission to undertake: whether foreign firms are
engaging in unfair price discrimination practices that
cause or threaten to cause material injury to a domestic
industry. Trade Reform Act of 1974, S. Rep. 1298, 93th
Cong., 24 Sess. 179. For the reasons given in the text,
this analysis is inappropriate in this investigation.

25
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have value for years. From a tax and accounting
standpoint, however, it is both permissible and
expected that these expenditures will be “"written
off" long before their economic value has been
dissipated. Thus, the CMT industry can be expected
to do poorly early in its development. Profit and
loss statements for é young industry such as this are
therefore even less indicative of the condition of
the domestic induétry than normal.

" Price ;rends.are‘an equally misleading indicator
of injury. As recently witnessed in the calculator
industry, and even more recently witnessed in the
personal computer industry, priceg drop rapidly in

technologically advanced sectors.10

Similarly, a
precipitous fall in price, - one which in an older
 industry might signal disaster, is not indicative of
material injury in an industry such aS-CM'r.11

In its report on the Trade Agreements Act of

1979, the Senate Finance Committee stated

10see generally Quick, Finan & Assoc., ITC Determination
of Injury in a New-Product Market: Cellular Mobile

Telephones, 28 (figure 5) (Oct. 25, 1985).

llgee Quick, Finan & Assoc., Post-Hearing Brief on
Behalf of Oki Electric Industry Co. & Responses to the

Questions by the Commission, Response to question 3 (Nov.
6, 1985).
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Neither the presence nor the absence of
any factor listed in the bill can
necessarily give decisive guidance with
respect to whether an industry is materially
injured, and the significance to be assigned
to a particular factor is for the ITC to
decide.

Financial indicators are inherently unreliable'in a
young industry. As for "real" numbers, such as
output, capacity, shipments and employment, they too
possess some innate biases. One would expect these
numbers to trend upward over time as the industry
matures. However, over the past year, output has
done more than trend upward, it has exploded.
Capacity has increased even more than

production.12 The trend in exports and domestic
shipments is equally promising.13 Employment,
after rising sharply through 1984, appears to have

‘declined slightly. The decline is not surprising

given the tremendous increase in output per

worker.14 In a mature industry, these figures

would be cause for joy. Even in the domestic CMT
industry, the reaction to the growth by its major

producer has been one of extreme pride.15

12Report at Table 3.
1314. at Table 4.
1414. at Table 6.

155ee Motorola's SEC 10-Q for the third quarter of 1984.
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In Certeih Amplifier Assemblies and Parts Thereof
from Japan;l6 the Commission’considered theﬁpiight
of enbther reiatively young, technologically advanced
industry. Acknowledging that the standard injury
analysis would be defective, the Commission focused
its ettention en‘three related factors: (1) the
industry's ability te gain experience. (2) its
ability to‘generate capital for R&D and (3) its
ability to remaln in the forefront of technologlcal
advancement.

The domestic,industry’passes these three tests
with flying coiors.17 Thefe is no indication that

the domestic industry has fallen behind its:foreign

competitors in technol_ogy.18

161nv. No. 731-TA-48 (Final), USITC Pub. No. 1266 (1982).

17The confidentiality of the information collected by
the Commission precludes disclosure . of the actual numbers
underlying this conclusion.

18Further evidence of both the role of technological
advance of the industry in general and Motorola in
particular is the introduction of the cellular portable
~telephone. Report at A-5-6. This phone can fit within an
inside coat pocket, weighs less than 2 pounds and
incorporates the transceiver and control unit into a
single housing. 1Its battery may be recharged with
motor-vehicle power sources. No imports of this item had
occurred as of November 1, 1985. This item is excluded
from the scope of this investigation. The recent
development of this phone by Motorola, however, indicates
that the development of this industry is far from over.
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Accprding to Motorola's petition, it has not
achieved the same level of market share in the CMT
industry that it had captured in the pre-cellular

9

mobile phone industry.1 Nor have Motorola's sales

reached the "expected" level or prices been as high

as Motorola would like. Motorola offers no reason as

to why we should.expect’it to have the same market
share in CMTQ. I do not find the failure to meet
expectations to constitute any credible evidence of
material injury to a domestic injury.

I therefore dete:mine‘that the domestic CMT
20

industry is not materially.injured.

Threat of Material Injury

The Tariff and Trade Act of 1984 added a hew
subsection conqérning threat of material injury
basically codifying existing Commission p;actice.
Section 612(a)(2)(B) provides that an affirmative
threat dete:mination must be "made on the basis of
evigence that the threat of material injury is'réal
and that aqtuél injury is imminent. Such a | |
determination may not be made on the basis of mere

' conjecture or supposit:ion.“z1

19petition at 25.
20gee Quick, supra note 10, at 47-58.

2119 U.S.C. § 1677(7)(F)(ii)(j)(Supp. 1985).
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As indicated in the discussion of material
injury.‘the domestic industry appeérs ready to tackle
the challenge of imports in an ekpanding market.
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