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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Investigations Nos. 701-TA-215 through 217 (Final)

OIL COUNTRY TUBULAR GOODS FROM BRAZIL., KOREA, AND SPAIN

Determinations

On the basis of the record 1/ developed in investigations Nos. 701-TA-215
and 701-TA-217 (Final), the Commission determines, 2/ pursuant to section
705(b) of the Tariff Act of 1930 (19.U.S.C. § 1671d(b)), that an industry in
the United States is materially injured by reason of"imports from Brazil and
Spain of oil country tubular-goods, 3/ provided for'in 'items 610.32, 610.37,
610.39, 610.40, 610.42, 610.43, 610.49, and 610.52 of the Tariff Schedules of
the United States, which have been found by the Department of Commerce to be
subsidized.

On the basis of the record 1/ developed in investigation No. 701-TA-216
(Final), the Commission determines 4/ pursuant to section 705(b) of the Tariff
Act of 1930 (19 U.S.C. § 1671d(b)), that an industry in the United States is
not materially injured or threatened with material injury, and the
establishment of an industry in the United States is not materially retarded,

" by reason of imports from Korea of o0il country tubular goods, provided for in
items 610.32, 610.37, 610.39, 610.40, 610.42, 610.43, 610.49, and 610.52 of
the Tariff Schedules of the United States, which have been found by the

Department of Commerce to be subsidized.

The Commission instituted these investigations effective September 12,

1984, following preliminary determinations by the Department of Commerce that

1/ The record is defined in sec 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).

2/ Vice Chairman Liebeler and Commissioner Lodwick dissenting.

3/ Except drill pipes.

4/ Commissioners Eckes and Rohr dissenting.



manufacturers, producers or exporters of the subject merchandise in Brazil,
Korea, and Spain receive subsidies, Notice of the institution of the
Commission's investigations and of a public hearing to be held in connection
therewith was given by posting copies of the notice in the Office of the
Secretary, U.S. International Trade Commission, Washington, DC, and by

publishing it in the Federal Register on October 29, 1984 (49 FR 43526). The

hearing was held in Washington, DC, on November 29, 1984, and alllpersons who

requested the opportunity were permitted to éppear in person or by counsel.



VIEWS OF THE COMMISSION

As the result of our investigation, the Commission determines that the
domestic o0il country tubular goods (OCTG) industry is materially injured by
reason of subsidized imports of OCTG from Brazil and Spain, except for imports
of drill pipe.(l/ The Commission also determines that the domestic OCTG
industry is not materially ianred or threatened with material injury by
reason of subsidized imports of OCTG from Korea. 2/ 3/ Because of our
differing views on the impact of the importé from these countries, we have set
forth our causation analyses in our additional views.

In the following joint views, we discuss the question of the definition
of the domestic industry and the condition of the domestic industry. We agree
that an industry producing OCTG is experiencing material injury. This
determination is based upon data indicating substantial decreases in domestic
production, employment, sales, prqfitability, and other indicators of industry
health during the period of investigation. We disagree as to whether all the

subsidized imports are a cause of the material injury.-

Definition of the domestic industry

The term "industry” is defined in section 771(4)(A) of the Act as "[t]he
domestic producers as a whole of a like product or those producers whose
collective output of the like product constitutes a major proportion of the

total domestic production of that product.” 4/ The term "like product,"” in

1/ Vice Chairman Liebeler and Commissioner Lodwick disagree with these
determinations. See their additional views. Commissioner Eckes does not
exclude imports of drill pipe.

2/ Commissioners Eckes and Rohr disagree with this determination. See their
additional views.

3/ Material retardation is not an issue in these investigations and will not
be discussed further.

4/ 19 U.S.C. § 1677(4)(A).



turn, is defined in section 771(10) as being "[a] product which is like, or in
the absence of like, most similar in characteristics and uses with, the
article subject to an investigation . . . ." 5/

The imports under investigation are OCTG which are used in drilling oil
and gas wells and for conducting oil and gas to the surface. OCTG
specifically include oil well casing, 6/ tubing, 7/ and drill pipe 8/ of
carbon or alloy steel, whether qelded or seamless, produced to either American
Petroleum Institute (API) 9/ or non-API (e.g., proprietary or limited service)
specifications. The imports under investigation include OCTG in all these
categories, either finished or semifinished. OCTG of these different types
are all produced in the United States.

The Commission considered whether certain types of OCTG should be
classified as separate like products, by dividing OCTG into seamless and
welded OCTG or into casing, tubing, and drill pipe. We also considered

whether "green tubes" are a separate like product.

5/ 19 U.S.C. § 1677(10).

6/ Imported and domestically produced casing is used to provide a firm
foundation for the drill string by supporting the walls of the hole to prevent
caving both during drilling and after the well is completed and to prevent
contamination of the o0il or gas at the surface by water, sand, or other
matter. Casing must be sufficiently strong to resist both external pressure
and internal pressure within the well.

1/ 0il well tubing is used to conduct the oil or gas from the subsurface
strata to the surface. It must be strong enough to support its own weight,
that of the oil or gas, and any pumping equipment suspended on the drill
string.

8/ Drill pipes are used to transmit power from ground level to below the
surface in order to rotate the bit and are also used to conduct drilling fluid
down to flush drill cuttings to the surface, where they can be removed.

9/ The API sets nonbinding standards for characteristics, such as strength,
which are used by the o0il industry to set standards for pipes to be used in
different oil wells.
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Respondents argued that seamless and welded OCTG are separate like
producté. 10/ Although seamless and welded pipes and tubes are produced by
different manufacturing processes, that is by different machines, the
characteristics and uses of most seamless and welded OCTG appear to be the
same. 11/ Respondents have argued that welded pipes and tubes are used for
shallow oil wells, where less strength is required, and seamless pipes and
tubes are used for deep oil wells. However, certain welded pipes and tubes,
such as Lone Star's products, are substitutable for the seamless pipes and
tubes in deep well drilling and will be substituted if the price is
cheaper. 12/ We, therefore, conclude that seamless and welded OCTG are one
like product. 13/

The Commission also considered whether casing, tubing, and drill pipe are

separate like products. There is evidence on the record that casing is

10/ Respondents have argued that in past cases involving pipes and tubes, the
Commission has separated welded from seamless pipes and tubes. However, as
noted in the preliminary investigations, in all of those past cases, OCTG were
considered separate products that were not like the specific pipes and tubes
under investigation. See Certain Seamless Steel Pipes and Tubes from Japan,
Inv. No. 731-TA-87 (Final), USITC Pub. 1347 at 4 (1983); Certain Welded Carbon
Steel Pipes and Tubes from the Republic of Korea, Inv. No. 701-TA-168 (Final),
" USITC Pub. 1345 (1983); Certain Welded Carbon Steel Pipes and Tubes from the
Republic of Korea and Taiwan, Invs. Nos. 731-TA-131 and 132 (Preliminary),
USITC Pub. 1389 (1983). '

11/ The metallurgical qualities of welded OCTG are different at the weld
along the pipe, whereas in seamless OCTG, the metallurgical qualities are
uniform throughout the pipe. Lone Star, the petitioner, however, makes its
welded OCTG by a process in which the entire tube is heated, thereby also
making the metallurgical qualities uniform throughout the pipe.

12/ Although only seamless pipe is suitable for drill pipes, API A
specifications for many grades of casing and tubing specify that either
seamless or welded pipe is acceptable.

13/ There is evidence that seamless OCTG for certain high strength
applications could be considered a separate like product. The domestic
producers have testified, however, that such products represent less than two
percent of the market for OCTG. Further, the Commission does not have the
data to break out production for seamless OCTG for high strength applicationms.
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substitutable for tubing in certain situations. For example, casing is
substituted for tubing in certain high volume wells, such as on the North
Slope of Alaska. 14/ Further, neither petitioners nor respondents argued for
separate casing and tubing industries. We, therefore, conclude that casing
and tubing are.one like product.

In contrast to casing and tubing, drill pipe has distinct characteristics
and uses. Casing and tubing are used to conduct oil or gas to the surface.
Drill pipe, on the other hand, is used to t?ansmit power from ground level to
below the surface in order to rotate the bit. 1In contrast to casing and
tubing, drill pipe is thicker and is made from only seamless pipe. These are
some of the reasons why domestic producers testified that casing and tubing
cannot be substituted for drill pipe. 15/ We, therefore, conclude that drill
pipe should be considered a separate like product. 16/ 17/ h

Finally, the Commission considered whether semifinished "green tubes”

should be considered a separate like product. The Tubular Corporaﬁion of

14/ See GC Memorandum, GC-H-206 at 5.
15/ See Transcript of the hearing (Tr.) at 43-44.

16/ Commissioners Eckes and Lodwick disagree with this determination. See
their additional views.

17/ See discussion at 10.



America, Inc. (TCA), a processor of OCTG, has argued that the Commission
should consider semifinished "green tubes" as separate like products. 18/

TCA, however, has admitted that the imported "green tubes" can be used in
shallow wells, as limited service or API, low end, H-40 material. 19/ This
was confirmed in a conversation with a buying agent for a small end user in
Houston, Texas, who, after examining the specifications for "green tubes" in
the questionnaire, stated that, if the "green tubes" were threaded and coupled
in the United States, he would use them down hole in shallow wells. 20/

TCA replies that, although its "green tubes" could be used in the limited
service market, they are too expensive. From posthearing submissions,
however, it appears that "green tubes" are sold at prices which are
competitive with the prices of limited service OCTG. 21/ We, therefore,
conclude that since the characteristics and uses of '"green tubes" as defined
by TCA are the same as those of other imported OCTG, they are the same like

product.

18/ TCA defined "green tubes" in the preliminary investigation as
semifinished hollow seamless products of circular cross section suitable for
further advancement, by processing such as austenitizing, quenching and
tempering, straightening, and threading, to a condition conforming to API
specifications for oil well casing, tubing, or drill pipe. In the final
investigation, TCA defines "green tubes" as:

‘A hollow steel product of circular cross section
meeting the following characteristics:

1. The product must be seamless, and;

2. The steel must have not more than 0.30 percent
carbon content, and;

3. The steel must have not more than 1.40 percent
manganese content, and;

4. The steel must have a ferritic [certain chemical]
structure, and;

5. The product must be intended for further
advancement, by heat treating and other processing, to a
condition that meets or exceeds API specifications for oil
well casing, tubing, or drill pipe.

19/ Tr. at 225.
20/ See GC Memorandum, GC-H-330 at 4.
21/ Report of the Commission (Report) at A-16.
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Finally, the staff has contacted the major seamless OCTG producers in the
country'and asked them whether they could break out their data for "green
tube" production. Three of the producers that accounted for ovér 67 percent
of U.S. producers' shipments of seamless OCTG in January-September 1984 stated
that they could not break out their data in such a manner. 1In cases where we
cannot obtain separate data on production of the like product, section
771(4) (D) authorizes the Commission to examine the next largest group of
products for which data are available, in this case all OCTG except drill pipe.

For the above reasons, we conclude that there is one domestic OCTG
industry producing seamless and welded casing and tubing, including

semifinished "green tubes." 22/

Condition of the domestic industry

The do??stic OCTG industry experienced a tremendous boom in 1981.
Following this, the industry suffered a precipitous decline which reached its
nadir in 1983. Although there has been a substantial upturn in 1984, all
indicators continue to show material injury. |

Domestic production of OCTG declined 87 percent from 4.5 million short
tons in 1981 to 578,000 short tons in 1983. Capacity utilization fell
dramatically from 97 percent in 1981 to 11 percent in 1983, although capacity
increased slightly during the period. During 1983, most of the OCTG
productive facilities in the United States were closed for a portion of the
year. Y

U.S. producers' shipments of OCTG, including exports, followed the same

trend as production, declining from 4.9 million short tons .in 1981 to 833,000

22/ The data for this industry include some data for drill pipe, but because
drill pipe represents less than three percent of domestic shipments, inclusion
of this data will not distort the data for the entire domestic industry.



short tons in 1983. During the same period, the ratio of inventories to
shipmenis increased from 6 percent in 1981 to 24 percent in 1983.

During the period of investigation, employment declined sh#rply by
85 percent from 25;808 workers in 1981 to 3,868 workers in 1983. As a result
of wage concessions from employees, total compensation per hour decreased by
10 percent from $19.50 per hour, in 1981 to $17.63 per hour in January-
September 1984.

During the reporting period, net sales plunged by 91 percent from
$6.1 billion in 1981 to $540 million in 1983. Operating income plummeted from
a positive $1.8 billion, or 29.5 percent of net sales in 1981, to an operating
loss of $331 million, or 61.4 percent of net sales, in 1983.

One of the 19 reporting firms sustained an operating loss in 1981, eight
firms sustained operating losses in 1982, and 16 firms sustained such losses
in 1983. The number of firms sustaining operating losses during interim 1984
was 11 firms, as compared with 13 firms during the corresponding period of
1983.

We note, hbwever, that domestic industry indicators improved in the first
" three quarters of 1984 as compared to the same period of 1983. Production
increased substantially, capacity utilization improved, shipments increased,
inventories were reduced, and employment levels rose. The domestic industry
sustained an aggregate operating loss of $129 million, or 14.7 percent of net
sales, during interim 1984, as compared with an operating loss of $188
million, or 58.0 percent of net sales, during the corresponding period of
1983. However, all indicators were still at substantially lower levels than

at the beginning of the investigative period.
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Imports of drill pipe

Since there are no imports of drill pipe from Brazil, Korea, or Spain, we
have concluded that they are not a cause of material injury to the domestic

OCTG industry and should be excluded from this investigation.

10
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ADDITIONAL VIEWS OF CHAIRWOMAN PAULA STERN

I have found, as have the majority of my colleagues,
that the domestic OCTG industry is materially injured by
reasoﬁ of subsidized imports from Brazil and Spain, ’;/
and is not materially injured by reason of subsidized
imports from Korea. 2/ While I agree with the thrust of
the arguments proffered by my colleagues concerning
material injury to the domestic industry by reason of
imports from Brazil and Spain, I have found it appropriate
in this case to cumulate these imports, with each other as
well as with unfairly tpaded imports of the same products
from Mexico and Argentina. I am also in agreement with my
colleagues' reasoning and conclusion concerning imports
from Korea, although my analysis incorporates additional

justification. I therefore set forth these separate views.

1l/ Except for imports of drill pipe. The
Commissioners supporting this finding are Commissioners
Eckes and Rohr. (Commissioner Eckes did not exclude drill
pipe.)

2/ The Commissioners supporting this finding are
Vice Chairman Liebeler and Commissioner Lodwick.

11
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I. Material Injury by Reason of
Imports from Brazil and Spain

Although several factors in addition to imports from
the countries under investigation have been mentioned as
explanation for the injury suffered by the domestic
induétry, 3/ it is clear the market share captured by
these unfairly traded imports have contributed to the
injury suffered by the domestic industry; The presence of
very low priced unfairly traded imports in the market
during an industry downturn has served to cdpture domestic
market share, as well as to further suépress prices.

While these impor£s generally have tracked consumption,
and most industry indicators have shown significant
improvement in 1984, domestic market share has not shown a
parallel recovery, falling from 60 percent in 1981 to 42.3

percent during January-March 1984.

3/ Primary factors mentioned were the precipitous
decline in demand for o0il drilling products in late-1982
and 1983, a subsequent inventory level which doubled
between 1981 and 1983, and increases in imports from other
countries (not subject to this investigation).
12
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Cumulation 4/

In this investigation, factors and conditions of
trade are such that I have found it appropriate to
cumulate imports from Brazil and Spain, as well as imports

from Argentina and Mexjico, 4a/ which have also been

4/ For cumulation to be appropriate, it must be
demonstrated that "the factors and conditions of trade in
the particular case show its relevance to the
determination of injury." S.Rep. No. 93-1298, 934 Cong.,
2d Sess. 180 (1974). There are no specific references to
cumulation in the Trade Agreements Act of 1979 or its
legislative history, although a general reference to "the
conditions of trade and competiton" is found in S.Rep.
96-249, 96th Cong., 1lst Sess., 74 (1979).

This investigation was brought prior to the enactment
of the Trade and Tariff Act of 1984. However, I am
cognizant of its direction to the Commission to cumulate
unfairly traded imports when they are directly competitive
with each other and with those products of the domestic
industry. 13

4a/ It should be noted that while the inclusion of
these 1mports strengthens my affirmative finding, thelr
inclusion is not dispositive.
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found by the Department of Commerce to be subsidized. 5/ 6/
First, these imporﬁs are directed to the same

end-users and to Ehe same geographical market. Most OCTG

enters the U.S. through the port of Houston, 7/ since

most domestic drilling activity is situated in the Gulf

Coast and Southwestern U.S. OCTG pass through the same

channels of distribution. Imports from these countries are

also similarly priced at the low end of the market.

5/  The subsidy margins are .90 percent ad valorem
for the product from Argentina and 5.84 percent ad valorem
for the product from Mexico. Import penetration for
Argentina was 0.3 percent in 1981, 0.4 percent in 1982,
1.1 percent in 1983, 1.0 percent in January-September
1983, and 0.6 percent in January-September 1984. Import
penetration for Mexico was 0.1 percent in 1981, less than
0.05 percent in 1982, 0.8 percent in 1983, 0.5 percent in
January-September 1983, and 1.8 percent in
January-September 1984. Because neither Argentina nor
Mexico is a signatory to the subsidies code, material
injury to the domestic OCTG industry need not be
established. Nevertheless, if conditions of trade are
such that cumulation is warranted, it is permissible.

6/ I did not, however, find,it appropriate to
cumulate the unfairly traded imports from Korea with the
unfairly traded imports of the other foreign OCTG
producers. The Department of Commerce found a subsidy of
.53 percent for imports from Korea, in contrast to simple
average rates of 20.52 percent for Brazil -and 19.8 percent
for Spain. Because the Korean imports are not a
contributing cause of the domestic industry's injury, and
because the competitiveness of the Korean product is
attributable to factors other than their unfair advantage,
Korean imports are not included in my analysis of
cumulation. See my analysis of causation regarding Korea,
infra. v

7/ See petitioner's prehearing brief at 23.

14
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Moreover, imports from each of these countries have
simultaneously increased from their 1981 level. 8/
Cumulated, import market share of Brazil, Spain, Argentina
and Mexico rose from 2.4 percent in 1981, to 4.3 percent
during the January—Segtember 1983 period, to 6 percent in
interim 1984.

Imports from Brazil and Spain

Although cumulated imports from Brazil and Spain
alone fell 77 percent from 1981 to 1983, from 167,000
short tons to 38,000 short tons, along with the
precipitous drop in consumption of oil céuntry tubular
goods, domestic shipments fell 83 percent during the same
time period and apparent:consumption decreased 81
percent. Consequently, Brazilian and Spanish market share
steadily. rose throughout the period from 2.1 percent in
1981 to 2.6 percent in 1983. When apparent consumption
and domestic shipments increased substantially in interim
1984, imports from Brazil and Spain also increased 76
percent, from 29,000 short tons in January-September 1983

to 106,000 short tons, in January-September 1984 9/ Thus

' 8/ The ratio of Brazilian imports to apparent U.S.
consumption was .7 in 1981, .9 in the interim
January-September 1983 period, and 1.6 in the interim 1984
period. ' : 4

The ratio of Spanish imports to apparent U.S.
consumption was 1.4 in 1981, 1.9 in the interim 1983
period and 2.0 in interim 1984.

The ratio of Argentine imports to apparent U.S.
consumption was .3 in 1981, 1.0 in the interim 1983 period
and .6 in the interim 1984 period.

The ratio of Mexican imports to apparent U.S. 15
consumption was .1 in 1981, .5 in the interim 1983 period
and 1.8 in interim 1984.

9/ Table 17, Report at A-26.
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imports as a share of apparent consumption continued to
rise in 1984, from 2.8 percent during the
January-September 1983 period to 3.6 percent in interim
1984.

Although available pricing data on imports from
Brazil and Spain did not allow for an analysis of trends,
imports from both countries undersold the domestic product
by substantial margins in each quarter where éomparisons
could be made.

In the case of Brazil, margins of underselling ranged
from 4.3 percent to 39.3 percent. 10/ Regarding Spain,
margins of underselling ranged from 28 percent to 44
percent in the five quarters where comparisons with the
domestic product could be made. 11/ This substantial and
apparently consistent underselling of the domestic product
by Brazilian and Spanish OCTG imports, which is largely
attributable to the amount of subsidization 12/ accounts
at least in part for the steep fall in producers prices
throughout the period, and is responsible in a major way
for the failure of U.S. prices to rebound when OCTG

consumption increased. 13/

10/ Report at A-32, and Table 22.

11/ Report at A-33 and Table 22. 4

12/ The Brazilian and Spanish subsidies, calculated
by the Department of Commerce were 11.35 percent and 25.24
percent in the case of Brazil, and between 11.29 percent
and 24.74 percent in the case of Spain.

13/ See Tables 20 through 22, Report at A-30-32.

16
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Thus, I conclude that unfair imports, rather than
domestic producers, have benefitted from the return of
demand for o0il country tubular goods and the reduction of
domestic inventories. The continuous increase in import
penetration of Brazil and Spain to its most recent level
of 3.6 percent, and ifs combination with the ﬁnfair
imports from Mexico and Argentina, totalling a market
share of 6 percent, is indeed materially significant in
light of the decline in U.S. producer market share from 60
percent in 1981, to 55.4 percent in 1983, and its
continued, and even more abrupt decline to 42.3 percent in
the most recent period. The volume of imports from Brazil
and Spain, their impact on domestic OCTG prices and the
consequent impact of these imports, along with those from
Argentina and Mexico, establish that the domestic industry
has sufféred material injury by reason of unfairly traded
imports, pursuant to section 771(7) (B) of the Tariff Act

of 1930.

II. No Material Injury or Threat of Material Injury
by Reason of Unfair Imports from Korea

Imports from Korea have also tracked consumption,
falling slightly from 122,000 éhort tons to 115,000 short
tons between 1981 and 1982, and then abruptly to 48,000
short tons in 1983. 1In 1984, when demand recovered,
imports from Korea increased fivefold from 34,000 short
tons in January-September 1983 to 205,000 short tons in

the corresponding period of 1984. Korean market share, 17



18

like that of Brazil and Spain, has risen over the course
of the investigation, from 1.5 percent in 1981, to 3.2
percent in 1983, and to its highest level of 6.9 percent
during January-September 1984. 14/

Considering their growing presence in the U.S.
market, what distinguishes the imports from Koréa from the
imports from Brazil and Spain? We are directed by the
statute (section 771(7)(B)) to examine the volume of
imports, their impact on domestic prices and their
consequent impact on the domestic industry. The statute
also clearly mandates in section 771(C) (ii) that the
Commission consider certain factors in "evaluating the
effects of imports" in our analysis of causation.
Increased import volume, market penetration, and even
underselling of the domestic prodpct, do not alone
establish the causal link to an industry's material
injury, if it cannot also be shown that the unfairly
traded imports had a traceable effect on the industry's
materiai injury.

In the case of imports from Korea, there is no such
traceable effect of these imports on the condition of the
domestic industry. !

First, there has been no tangible price effect of
these impqrts on prices of the most directly competitive
doméstic product. Korean imports since 1983 have
consisted only of welded Casing and tubing, most of which

18

14/ Report at Tables 17 and 18, A-26-28.
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is commodity steel grade J-55. Since September 1983,
available pricing data from questionnaire respondents show
that domestic prices of the comparable domestic product
have consistently climbed back toward their originally
high level of 1981. 15/ Although they are still some
distance from their Eeak, thefe is a clear upward trend,
indicating that domestic producers in competition with
Korean imports, in contrast to those from Brazil and
Spain, have been able to participate in the upswing in
domestic consumption.

Moreover, it is clear that when profit and loss data
are broken down by product grouping, the finanéial injury
experienced by domestic producers is far more pronounced
for seamless OCTG. 16/ There are no Korean imports, at
least after 1983 of this product.» Although profit levels
for both seamless and welded OCTG were basically the same
in 1981 and 1982, in 1983 seamless losses were 145 percent
greater than those for welded OCTG. 1In the interim period
ending in September 1983, seamless losses were similarly
126 percent more than welded losses. The trend continued
into 1984, when profit levels for both seamless and welded
began to move toward the break-even point. However,
seamless OCTG were still almost three times further away
from the black than welded OCTG. Thus, qﬁestionnaire data

which reveal little negative impact of the Korean

15/ See Table 21 and Table 22, Report at A-31 andlgz.
16/ Compare Table C-9 and Table C-10, Report at A-76
and A-77&
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product on U.S. producer prices is apparently borne out by
profit and loss data disaggregated by product line.

No Threat of Material Injury

I concur with my colleagues that the absence of
threat of material injury is demonstrated by the
relatively low level of importers' inventories of Korean
OCTG in the most recént period, particularly in comparison
to domestic inventories, and the increasing prices of the
Korean product. 11/ We have no information concerning
incfeases in Korean‘capacity for 'production of OCTG. 18/
The Subsidized Amount of the Korean Imports

Has Had No Material Effect on the Conditions
of the Domestic Industry - '

Properly included in an assessmént of the impact of
the unfairly traded imports on the condition of the
domestic industry is consideration of the amount by which
the imports are being subsidized. Such consideration
allows for an analysis of the extent to which the
. competitiveness of the imports in the U.S. market and the
injury to U.S. producers is accounted for by the
subsidized character of the imports, or whether this can

be attributed to other factors. 18a/ Furthermore, the

A3

17/ Report at Table 9 and Table 21.

18/ 1In this regard it should be noted that domestic
producers should be able to increase their market share
considerably insofar as beginning January 1, 1985, Customs
has been directed to limit imports of oil country tubular
goods from the EC to 8.8 percent of the U.S. market.
During January-September 1984 the EC accounted for more
than 20 percent of U.S. apparent consumption.

18a/ It should be noted that LTFV and subsidized
sales on the part of signatories to the Subsidies Code are
not necessarily "unfair." Under Title VII such sales are
unfair only when shown to result in material injury to
domestic producers.

- 20
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countervailing and antidumping provisions of the Tariff
Act are aimed only at subsidies and sales below fair
value, not at imports per se. Thus, the remedy afforded
by the statute is a special additional duty to offset the
subsidy or the amount ?y which the product is sold at less
than fair value. Common sense suggests, therefore, that
the amount of harm and the magnitude of the remedy are
related. Under normal circumstances, the harm caused by
the LTFV or subsidized sales is small when the subsidy
calcﬁlated by the Department of Commerce is tiny or
negligible. If the competitive advantage of imports is
much greater, perhaps indicated byAlarge margins of
underselling, then logic suggests that most of the injury
results from conditions having nothing to do with Title

VII. 18b/

18b/ Even if a minor, yet material portion of the injury
can be tied to LTFV or subsidized sales, an affirmative
decision is mandated.

21
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This is clearly the situation in the case of OCTG
imports from Korea. For all firms, the Department of
Commerce calculated a weighted average subsidy margin of
.53 percént, .03 percentage points above what the
Department commonly recognizes as not legally cognizable.
However, Korea was able to undersell the domestic. product
by margins ranging from 1 to 23 percent. It is apparent
from this comparison that subsidies have not contributed
in any perceptible fashion to the ability of Korean
producers to successfully compete in the U.S. market. Had
the Commission found affirmatively and a countervailing
duty gone into effect, Koréén producers would still be
able to undersell the UﬁS‘ industry to the same extent and
domestic producers would still be injured in the same
degree. . Therefore, though the subsidy margins were not de

minimus, their economic impact was. 18c/

18c/ This conclusion also dictates the advisability of
not cumulating the Korean imports with the other subject
imports. The conditions of competition are too markedly
different. ’
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Petitioners, among others, have made the argument
that as a matter of law the scope of the subsidy margin
found by the Department of Commerce is irrelevant to the
Commission's determination. Should a negative
determination be based on the size of the subsidy,
petitioners argue, it would be, in effect, a circumvehtion
of the Commerce Department decision. They continue to
state that

"nowhere in the law is there any requirement or even

authority for the Commission to investigate the link

between injury or threat and the level of
subsidization,"
and that

"a majority of the Commission has consistently

adhered to the view that injury or threat is not to

be linked with the ‘subsidy margin, but rather with
the imports."

Petitioners add that in the most recent amendments to
the antidumping law, contained in the Trade and Tariff Act
of 1984, Congress purposefully left language unchanged
which petitioners interpret direct the Commission to
consider imports, and not the margin provided by the
Department of Commerce. 19/

I would like to respond to each of these arguments.

First, connecting the unfair trade practices found by
the Department of Commerce to the material injury they do
or do not cause in no way overrules decisions made by the

Department of Commerce, as petitioners suggest. To take

into account the margin of subsidization as one of the

factors considered in an analysis of causation is merely;

9/ 'See<Transcript at 27-28.
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to evaluate "how the effects of the net bounty or grant
relate to the injury," as admonished by the Senate Finance

Committee in 1979. 20/

20/ The Senate Finance Committee's "Report on the
Trade Agreements Act" (Senate Report) directs the
Commission to continue its practice of looking.to the
effects of the net subsidy in its countervailing duty
determinations:

In determining whether injury is "by reason of"
subsidized imports, the ITC now looks at the effects
of such imports on the domestic industry. The ITC
investigates the conditions of trade and competition
and the general condition and structure of the
relevant industry. It also considers, among other
factors, the quantity, nature, and rate of
importation of the imports subject to the
investigation, and how the effects of the net bounty
or grant relate to the injury, if any, to the
domestic industry. Current ITC practice with respect
to which imports will be considered in determining
the impact on the U.S. industry is continued under
the bill. (Emphasis added.)

Senate Comm. on Finance, Trade Agreements Act of

1979, S. Rept. No. 96-249, 96th Cong., lst Sess.

(1979) at 57.

With even greater significance and clarity, the Senate
Report goes on to add:

While injury caused by unfair competition, such as

subsidization, does not require as strong a causation

link to imports as would be required in determining
the existence of injury under fair trade import
relief laws, the Commission must satisfy itself that,
in [the] light of all the information presented,
there is a sufficient causal link between the
subsidization and the requisite injury. (Emphasis
added.)

Ibid. at 58. !

A review of the drafting of the Subsidies and
Antidumping Codes contains background on what should be
used to determine causation of material injury --

[T]he language finally agreed upon provided that:

"[i]t must be demonstrated that subsidized imports

are, through the effects of the subsidy, causing

injury within the meaning of this Agreement."

Richard Rivers and John Greenwald: The

Negotiation of a Code on Subsidies and

Countervailing Measures: Bridging Fundamental

Policy Differences, 11 L. & Pol'y Int'l Bus.

1447, 1457 (1979).

(Footnote 20 continued on next page)
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Presumably, petitioners base their conclusion on the
literal reading of the statute which states that the
Commission shall determine whether material injury is "by
reason of imports of the merchandise." 21/ Even though
the statute also directs the Commission to examine "the
effects of the subsidized imports," according to this view
the statute does not séy the Commis<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>