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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

s

Investigation No. 731-TA-136 (Final)
CYANURIC ACID AND ITS CHLORINATED DERIVATIVES FROM JAPAN

.
Determination

On the basis of the record l/.deJélbpéd in the éubjeét investigation, the
Commission determines, 2/ pursuant to section 735(b).6f‘the;Tafiff>Act of 1930
(19 U.S.C. § 1673d(b)), that an industry in the United States is materially
injured by reason of imports from Japan of cyanuric acid and its chlorinated
derivatives, provided for in item 425.10 of the Tariff Schedules of the United
States (TSUS), which have been found by the Department of Commerce to be sold

in the United States at less than fair value (LTFV).

Background

The Commission instituted this investigation effective November 18, 1983,
following a preliminary determination by the Department of Commerce that
imports of the subject products from Japan were being sold in the United
States at LTFV within the meanihg of section 731 of the act (19 U.S.C. §
1673). Notice of the institution of the Commission's investigation and of a
public hearing to be held in connection therewitli was given by posting copies
of the notices in the Office of the Secretary, U.S. International Trade
Commission, Washington, D.C., and by publishing them in tﬁe Federal Register

on December 29, 1983 (48 F.R., 57386) and January 25, 1984 (49 F.R. 3146).

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).
2/ Commissioner Stern dissenting and Commissioner Rohr not participating.



Commerce was scheduled to meke its final determination in this case by
January 24, 1984, However, Commerce extended its investigation and published

its final affirmative determination in the Federal Register on February 29,

1984 (49 F.R. 7425). The Commission's hearing was held in Washington, D.C. on
March 14, 1984, All persons who requested the opportunity were permitted to

appear in person or by counsel.



VIEWS OF CHAIRMAN ECKES, COMMISSIONER HAGGART, AND COMMISSIONER LODWICK

On the basis of the record in.investigation No. 731-TA-136 (Final), we
determine, pursuant to section 735(b) of the Tariff Act of 1930, 1/ that an
industry. in the United States is materially injured by reason of imports from
Japan of cyanuric acid and its chlbrinated derivatives that are being sold at

less than fair value (LTFV).

Domestic industry/

| The ferm “indﬁstry" is defined in section 771(4)(A) of the Act as "the
domeétic produéefs as é whole of a like prodgét,ior those producers whose
collective output of the liﬁe product constitutes a major proportion of the
total domestic:préduction of that product."” 2/ The term "like product" is
defined iﬁ ;ection 771(10) of the éct as "a product which is like, or in the
absence>of like, most‘similér in charaéteristics énd uses with, the article
subject to [the investigation]." 3/

fhe produéts being imborted are cyanuric acid and its chlorinated

derlvatlves 4/ Cyanurlc acid and its chlorlnated derivatives are white,

crystalllne, solld synthet1c, organic chemicals contalnlng a triazine ring.

They can be’ d1v1ded into three categorles according to thelr chlorine
content: (1) cyanuric acid, which contains no chlorine, (2) dichloro
isocyanurates (dichloro), which contain 60 percent available chlorine, and (3)

trichloro isocyanurié«acid (trichloro), whichicbntains 90 percent available

5 1673d(b) (1980).

1/ 19 U S C.

2/ 19 U.S.C. § 1677(4)(A) (1980).

3/ 19 U.S.C.- § 1677(10) (1980). .

4/ Commission Report .(Report) at A~1—A~2.
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chlorine. 5/ The domestically produced isocyanurates are essentially
identical to the corresponding imported products. 6/

The Commission must first determine whether to treat the isocyanurates as
a single like product or as multiple like products. For the reasons discussed
below, we determine that cyanuric acid, dichloro, and trichloro constitute a
single like product. 7/

One common characteristic of the isocyanurates is that their chemical
composition is similar. In fact, both dichloro and trichloro are produced by
chlorinating cyanuric acid. The dichloro derivatives are produced by treating
cyanuric acid with two parts caustic soda to one part cyanuric acid, followed
by chiorination of the nitrogen atoms to produce isocyanuric acid. Trichloro
results from the combination of three parts caustic soda with one part
cyanuric acid, followed by chlorination of the nitrogen atoms in the triazine
ring. 8/

The isocyanurates also have similar uses. In the swimming pool trade,
they are all used in the disinfectant process. Cyanuric acid is used to
prolong the useful life of the chlorine which disinfects the pool water.

Dichloro and trichloro release chlorine into the pool water. Consumer

5/ Report at A-3. Hereinafter, "isocyanurates" will be used in this opinion
to refer to cyanuric acid, dichloro, and trichloro collectively.

6/ 1d. at A-9.

7/ Both the petition and the Commerce Department's final LTFV determination
refer to cyanuric acid and its chlorinated derivatives used in the swimming
pool trade. Petition at 1-2; 49 F. R. 7424 (Feb. 29, 1984); Report at app.

A. The petitioner stressed that this was the segment of the market which
should be considered by the Commission. Monsanto's prehearing brief at 12-13;
Monsanto's posthearing brief at 21-23. However, based on the fungible nature
of these chemical products (see Report at A-9 and A-48), we have made no
differentiation between pool and nonpool uses for purposes of our like product
analysis.

8/ Report at A—~4-—-A-5,
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preferences concerning the degree of disinfectant strength (chlorine content),
solubility, and method of application to the pool water might determine which
derivative is purchased; nevertheless, dichloro and trichloro are generally
interchangeable as swimming pool disinfectants. 9/ In the nonpool
(industrial) trades, cyanuric acid is used primarily in the production of
chlorinated bleaches and whitening agents. Similarly, dichloro and trichloro
are used primarily as active ingredients in dishwashing compounds, dry
chlorine bleaches, scouring powders, and detergent sanitizers. 10/

For the foregoing reasons, we determine that the isocyanurates are
sufficiently similar in characteristics and uses so as to constitute a single

1/ 12/ The domestic industry therefore consists of the

like product.
producers of isocyanurates: Monsanto Industrial Chemicals Co., (the

petitioner), FMC Corp., and Olin Corp. 13/

9/ Id. at A-3 and A-6.

10/ Id. at A-6.

11/ Cyanuric acid includes both powdered and granular forms. Although one
party argued that these two forms should be considered as separate like
products (posthearing brief of Olin Corp. at 9, which cites Olin's
postconference brief from the preliminary investigation at 2-13), we conclude
that it would not be appropriate to separate powdered cyanuric acid from
granular cyanuric acid. They have the same chemical composition. Although
the powdered form is preferred for some applications since it dissolves faster
and the granular form is preferred for others because it is easier to handle
and does not clump, the two forms are, nevertheless, essentially
interchangeable. Report at A-3.

12/ Even if we had found that there were two or more separate like products,
it would still be necessary to make our assessment of the impact of these
imports on the same basis using a product line approach. Much of the data
provided by domestic producers concerning cyanuric acid, dichloro, and
trichloro individually (i.e., data regarding employment, capacity, and
financial information) required extensive allocations and are less reliable
than data for these products on a combined basis. Report at A-29 and A-35.

13/ During the period under investigation, Olin purchased cyanuric acid for
use in the production of the derivatives. Report at A-9.



Condition of the domestic industry

The domestic industry has experienced difficulties throughout the period
covered by the investigation. 14/ Some of the indicators of the industry's
performance show improvement during 1983, but many remained below levels
evidenced earlier in the period covered by this investigation. Despite such
fluctuations, this industry has been unable to operate at levels of capacity
utilization or obtain prices which were sufficient to alleviate these
difficulties. Apparent U.S. consumption of the isocyanurates 15/ increased
between 1980 and 1981, then dropped in 1982 before recovering in 1983, 16/
Production rose between 1980 and 1981, then decreased in 1982 and rose agaih
in 1983. 17/ Cabacity increased between 1980 and 1982, then decreased in
1983. 18/ Capacity utilization rose between 1980 and 1981, then decreased in
1982 before increasing again in 1983. However, the higher utilization in that
year was largely the result of a lower overall capacity. 19/

U.S. producers' domestic shipments of the isocyanurates to the pool and
industrial trades increased between 1980 and 1981, then decreased in 1982;

shipments increased again in 1983. 20/ Inventories increased hetween 1980 and

1982, then decreased in 1983. 21/

14/ Since the domestic industry consists of only three firms, nearly all of
the statistical data are regarded as confidential business information. For
this reason, data on most factors are discussed in general terms.

15/ To avoid the problem of double counting, we have relied on the data
presented for cyanuric acid used as a final product.

16/ Report at A-45 (table 18).

17/ Id. at A-30 (table 3), app. E.

18/ Id.

19/ 1d.

20/ Id. at A-31 (table 4).

21/ Id. at A-33 (table 6), app. E.
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There were decreases in employment-related trends during the period under
investigation. The number of production and related workers engaged in the
production of the isocyanurates and the hours worked increased from 1980 to
1981, then dropped in 1982. The number of such workers further decreased in
1983. The number of hours worked in 1983 was also less than the number worked
in 1982. 22/

Financial data indicate that domestic producers sustained losses on their
operations producing the isocyanurates during the pefiod under
investigation. 23/ Although net sales increased between 1980 and 1981, such
sales decreased in 1982 before recovering in 1983. 24/ There were also

unfavorable cash flows throughout the period of investigation. 25/

Material injury

An affirmative determination of material injury to a domestic industry
must be based on a finding that such injury is "by reason of" the subject
imports. 26/ In making such a determination, the Commission is required to
éonsider, among other factors (1) the volume of imports of the merchandise
under investigation, (2) their impact on domestic prices, and (3) the impact
of such imports on the domeétic industfy. 27/

The volume of U.S. iﬁports of the subjéct isocyanurates increased in

absolute and relative terms during the period under investigation. The volume

22/ Id. at A-34 (table 7), app. E.

23/ Because Olin experienced startup and production difficulties durlng the
per1od of investigation, financial data for the domestic industry excluding
Olin were also analyzed. These data indicate an unfavorable financial
performance. Report at A-39 (table 11), app. E. :

24/ 1d. at A-38 (table 10), app. E.

25/ 1d. at A-37, app. D.

26/ 19 U.S.C. § 1673d(b)(1) (1980).

27/ 19 U.S.C. § 1677(7)(B) (1980); 19 C.F.R. § 207.26.
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of such imports increased between 1980 and 1981. After declining in 1982,
imports again increased in 1983. 28/

The subject imports accounted for a significant share of the domestic
market during the period in question. The ratio of importers' shipments to
U.S. consumption rose from 20.5 percent in 1980 to 21.8 percent in 1981 before
dropping to 18.7 percent in 1982, then rising again to the nearly record level
of 21.7 percent in 1983. 29/

An understanding of the dynamics of the marketplace is important in
assessing the impact of the subject imports on prices and on the domestic
industry. The subject products are sold in bulk by the producers and
importers to appro#imateiy 30 repackagers; the repackagers in turn sell the
packaged product to distributors and dealers. 30/ In addition, two of the
domestic producers, FMC and Olin, sell the packaged product directly to
distributors and dealers under their own brand names, Sun and Pace,

respectively. 31/

28/ Report at A-43 (table 17), app. E. -

29/ Id. at A-44—A-45 (table 18), app. E. Imports from Japan declined in the
fourth quarter of 1983, subsequent to the Commission's preliminary affirmative
determination. Thus, in addition to the import level and market penetration
for the full year of 1983, we have considered the import level and penetration
in the first three quarters of 1983 for the purpose of analyzing import
trends. Imports and import penetration in this period were significantly
above those in the corresponding period of 1982. 1Id.

30/ Report at A-14. ‘

31/ Because these two domestic producers compete for sales to dealers and
distributors, repackagers have only one noncompeting domestic source of
supply. Respondents argue that the repackagers are reluctant to rely entirely
on this domestic producer and thus purchase Japanese imports as an alternate
source of supply. However, the purchasing patterns of the repackagers show
that repackagers commonly obtain all or most of their supply from a single
source over several quarters. In addition, repackagers switch sources of
supply repeatedly because of the highly competitive nature of the market.
Report at A-17.
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The subject chemicals are fungible, particularly at the bulk sales level,
and therefore are highly price sensitive. 32/ Consequently, when a repackager
confronts a supplier in this market with a lower price offer from another
source, the supplier must either lower its price to meet the competition or
lose the sale. 33/

In our assessment of the price competition in this market and the impact
of the imports on domestic prices, we have analyzed (1) the pricing
information for each product 34/ aggregated on a weighted-average basis, (2)
the individual transaction prices of each repackager, and (3) where
appropriate, the pricing information for specific market segments and levels
of distribution.

Comparison of the quarterly weighted-average domestic and imported
prices, both those received from producers and importers and those received
from purchasers, in general, shows alternate periods of overselling and
underselling. These weighted-average prices followed each other so closely
that they were within 1 percent of each other in many of the available
observations, confirming the fierce competition in the marketplace.
Nonetheless, analysis of this information reveals significant underselling by
the subject imports in specific quarters. 35/

In order to further explore the price effect of the Japanese imports in
this market, the individual transaction prices of each repackager were also

analyzed. Although an analysis of weighted-average prices demonstrates the

32/ Report at A-9, A-14, A-47, A-58—A-59,

33/ Id. at A-58—A-59,

34/ Price comparisons were made on the basis of cyanuric acid, dichloro, and
trichloro individually. The price trends for all of these products are
similar and are discussed on a collective basis.

35/ Id. at A-49—A-57 (tables 19-26).
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competitive nature of this marketplace, the individual transaction prices
better exhibit the degree of aggressiveness of each supplier's pricing. This
analysis reveals that the Japanese imports undersold the domestic products in
approximately two-thirds of the instances in which comparisons could be

made. 36/ This demonstrates that the importers were active in the process of
driving down market prices rather than merely following the lead of domestic
producers' price reductions. 37/

Respondents argue that the sales of packaged products by FMC and Olin
under their own brand names were fesponsible for the price movements in the
bulk market. 38/ However, the above analysis indicates that, notwithstanding‘
the existence of any such influences of the branded products on market prices,
the subject imports contributed significantly to the overgll price pressufe in

the market and were, therefore, a cause of significant price depression.

36/ Confidential Staff Report to the Commission, Mar. 28, 1984 (Staff Report)
at apps. G, H, and I.

37/ Thus, the concept of technical dumping does not apply to this situation,
38/ Posthearing brief of Shikoku et al. at 4-7; posthearing brief of Nissan
et al. at 9. Respondents further argue that this and other factors, rather
than imports, harmed the domestic industry. Posthearing brief of Shikoku et
al. at 6; posthearing brief of Nissan et al. at 6-10. In title VII
investigations, the Commission considers information which indicates that harm
is being caused by factors other than the subject imports. However, the
effacts of the subject imports are not weighed against the effects of such
other factors. Rather, the Commission determines whether, in light of all the
information presented, there is a sufficient causal link between the subject
imports and the requisite injury. S. Rep. No. 96-249, 93d. Cong., 1st sess.
74-75 (1979); H.R. Rep. No. 96-317, 93d Cong., lst sess. 46-47 (1979); 19 CFR
§ 207.27. As discussed above, the information obtained in this investigation
demonstrates a sufficient causal link between the Japanese imports and the
injury experienced by the domestic industry.

10
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Additionally, several allegations by domestic producers that they reduced
prices in response to competition from Japanese imports were confirmed. 39/ 40/
There are also confirmed instances of bulk sales lost by domestic companies to
the subject imports on the basis of price during the period under
investigation. 41/

For the foregoing reasons, we conclude that the Japanese importers were
aggressive in their pricing practices and that they were able to maintain a
significant share of the U.S. market through such price competition. The
presence of the Japanese imports in the marketplace had a significant effect
during the period under investigation on domestic prices and on the
profitability of démestic producers. Therefore, we determine that the

domestic industry is materially injured by reason of the subject imports.

39/ Report at A-61 (tables 29-31).

40/ The Japanese importers did not ship significant volumes to industrial
(nonpool) users during the period under investigation. Domestic prices are
higher in this market than in the pool market. Report at A-54, A-57, A-60.
Thus, the apparent lack of price suppression in the industrial market
contrasts with the evident adverse effect of Japanese imports in the pool
market.

41/ Report at A-65 (tables 32-34); Staff Report at apps. G, H, and I.
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VIEWS OF COMMISSIONER PAULA STERN

I have determined that an industry in the United States 1is
not materially injured or threatened with material injury 1/ by
reason by imports of cyanuric and its chlorinated derivatives
from Japan which have been found by the Department of Commerce
to be sold in the United States at less than fair value
(LTFV). Although the U.S. industry is experiencing general
difficulties, I have found no link which satisfies the legal
standards of Title VII between these difficulties at the
industry level, and the LTFV imports. A full examination of
the record does not demonstrate the affirmative case. Rather,
the record presents a picture similar to that observed in the
preliminary investigation, 2/ when I also reached a negative

determination.

1/ Since there is a domestic industry, material
retardation of the establishment of an industry is not an issue
and will not be discussed.

2/ Cyanuric Acid and its Chlorinated Derivatives from
Japan, No. 731-TA-136 (Preliminary), USITC Pub. 1407, July
1983, ppo 13-21.
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Burden of Proof under Title VII

The present investigation was difficult in a number of
respects. Primary among these has been the evidentiary
standard required for an affirmative finding. All parties were
forthcoming and the difficulties in reaching a determination
did not stem from any lack of information in this final
investigation. The Commission was presented with & mass of
data -- particularly on individual transactions -- which
required laborious sifting and evaluation. As is most often
the case in such proceedings, the Commission was not blessed
with the luxury of having all the individual data point
unidirectionally and without qualification toward an
affirmative or negative finding. With the parties having
cooperated without complaint and the staff having performed its
tasks in a fully professional fashion, the Commission has been
faced with a complex record. The "buck" stops with those who
must make the determination -- the Commissioners. But to
justify an affirmative finding, where does the burden of proof
lie? Must there be proof of the affirﬁative or merely a lack
of proof of the negative? What is the evidentiary standard?

An affirmative determination under section 735(b) of the
Tariff Act of 1930 3/ requires a finding that there is

material injury to the domestic industry (or threat thereof)

3/ (19 U.s.c. § 1673d(b)).

14
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"by reason of'" the subject imports. In examining the overall
injury to a domestic industry, the Commission may consider
information which indicates that harm is caused by factors
other than the subject imports. However, the Commission is not
allowed to weigh the degreé of harm attributable to such other
factors. An affirmative determination under section 735(b) is
warranted only if the Commission is satisfied tﬁat, in light of
all the information presented, there is a causal link between
the unfair nature of the imports and the condition of the
domestic industry. 4/ Clearly, the affirmative proposition
that unfairly traded imports have caused (or threatened)
‘material injury must be demonstrated. Persuasive
considerations underlie this legal burden of proof. The
clearly established public policy of this nation is to favor
unfettered competition except in those instances or situations
where good reasons can be established for interfering in or
altering the workings of the market. This policy is embodied
in Titlé VII in a number of ways. Even when the Department of
Commerce has found less-than-fair-vglue (LTFV) or subsidized
sales, no duties are imposed unless both injury and causation
can be shown. The wording of the determination itself places

the burden of proof on the affirmative.

and 75; H.R. Rep. No. 96-317, 96th Cong., lst Sess., pp. 46 and
47; and 19 C.F.R. § 207.27(d).

15



16

Recent court decisions have further clarified the
evidentiary standards. A determination by the Commission must
be based on substantial evidence on the record. 5/ In this
investigation, hundreds of individual transactions have been
examined. Sales have been lost by domestic producers to
importers, and by importers to domestic producers.
Microeconomic analysis of any truly competitive market =-- even
with all participants healthy -- should normally reveal
instances of sales lost to and gained from competitors by each
firm. Individual transactions are not in most circumstances a
sufficient basis for reaching a conclusion about what is
occurring in a market. Alone in most circumstances they cannot
constitute substantial evidence on the record. 6/ My views
examine, among other data, these individual transactions. Two
conclusions follow: The market for thg¢ products of the
industry now before the Commission is truly competitive; and
there is not substantial evidence on the record justifying an

affirmative determination. I have, therefore, found in the

negative.

5/ See Matsushita Electric Industrial Co., Ltd. v. United
States, 569 F. Supp. 853, Ct. Int'l Trade (1983), appeal
docketed (Fed. Cir. Dec. 15, 1983).

6/ For example, in a bid situation where all sales are
examined, an analysis of the individual transactions may be

sufficient to establish substantial evidence on the record.
16
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The U.S. industry

Section 771(4)(A) of the Tariff Act of 1930 defines the
term "industry" as the "domestic producers as a whole of a like
product, or those producers whose collective output of the like
product constitutes a major proportion of the total domestic
production of that product." 7/ Section 771(10) defines "like
product" as "a product which is like, or in the abéense of
like, most similar in characteristics and uses with" the
article under investigation. 8/

There are three imported products or product groups
subjéct to this investigation: cyanuric acid, dichloro
isocyanurates (dichloro), and trichloro isocyanuric acid
(trichloro). 9/ &Each of these three products is chemically’
distinguishable from each of the others, although cyanuric acid
is the basic feedstock used to produce the derivatives
(dichloro and trichloro). The molecular formulas for each
prdduct are different, and the two derivatives contain
significantly different amounts of chlprine, the chemical for

which they are purchased. 10/ Although there are differences

7/ 19 U.s.C. § 1677(4)(A).
8/ 19 U.s.c. § 1677(10).

9/ The imported products are essentially identical to
those produced in the United States (Report at A-9).

10/ Dichloro contains about 60 percent available chlorine
and trichloro contains about 90 percent. Cyanuric acid
contains no chlorine. Report at p. A-3. '
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in the uses of these products, the fundamental purposes are
related. Cyanuric acid is principally used as a raw material
for the production of the derivatives, and to a much lesser
extent, as a chlorine stabilizer in swimming pools and an
ingredient in the production of chlorinated bleaches,
herbicides, and whitening agents. 11/ The two derivatives are
used in the swimming-pool trade as pool water disinfectants.
Outside the pool trade they are used as ingredients in the
production of dishwashing compounds, dry chlorine bleaches,
scouring powders, algicides, and deodorants. 12/ The focus of
this investigation has been on the swimming pool trade. While
the uses of the two derivatives are similar, trichloro, as
mentioned, has a larger amount of available chlorine, which
makes it a stronger disinfectant, bleaching, agent, etc. In
addition, as it is less soluble in water than dichloro, it is

introduced into swimming pools in a different manner.

Generally, dichloro is simply broadcast over the surface of the
pool, while trichloro is introduced through a dispensing

apparatus which hold sticks or tablets of trichloro. 13/ These

1/ Report at p. A-6.
/ 1d.

13/ Report at p. A-6.
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distinctions were sufficient in the preliminary investigation
to find each of the three products a separate "like product."

In this final investigation, further examination of the
allocation methods used by firms producing the three products
has convinced me that the mdst reliable data are those for the
combined operations and not those allocated to each of the
three products. In conjunction with section 771(4)(D), 15/ 1
believe that it is now most appropriate to evaluate the impact
of the subject imports against one domestic industry. Had I
found three like products in this final investigation, my
determinations would have also been negative.

There are two companies in the United States that
currently produce cyanuric acid--Monsanto Industrial Chemicals
Co., the petitioner, and FMC Corp. These two companies also
produce both derivatives. In addition, Olin Corp. produces the
derivatives from imported cyanuric acid. 16/ The domestic
industry, therefore, consists of the facilities of these three

producers which are devoted to the production of the subject

products.

14/ See my views in the preliminary investigation at p.
13, where I noted that ". . . I have found that it is most
appropriate at this preliminary stage to make three separate
findings. However, had the like-product question been resolved
otherwise, my determinations would not have been different."

15/ 19 u.s.c. § 1677(4)(D).

16/ Olin is not currently producing dichloro, but its
plant is reported to be capable of resuming production at any
time. Report at p. A-9.
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Condition of the domestic industry: 1980-83

Because of the limited number of domestic producers of the
subject products, virtually all of the data collected by the
Commission on their operations are confidential. Nevertheless,
all three have reported data that indicate
less-than-satisfactory operating results during 1980-83. The
Principal reason for their poor financial experienée has been
the fierce price competition among all suppliers. This has
resulted in prices in 1983 that are significantly below those
of 1982 and, in many cases, those of 198l1. I note, however,
that with the increase in sales brought about by the improved
weather in 1983, the financial performance of these firms was
better in that year than it was in 1982. 17/ 18/ Sales
revenues, therefore, have not keep pace with production costs,
and all three firms have incurred operating losses.

U.S. consumption of the three products together, as well
as individually, rose in 1981, fell in 1982, and then rose
again in 1983. 19/ The level of apparent consumption in 1983
was only slightly below that of 1981, fhe highest year on
record. In the case of one product, trichloro) consumption in

1983 actually exceeded 1981 levels. Other indicators of the

17/ Report at pp. A-35 through A-42.
18/ Report at pp. A-46 through A-64.

19/ Report at p. A-23.
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market, with the exception of profit and loss data and prices,

show similar recovery of the market for isocyanurates in 1983.
The decline in 1982 was primarily the result of poor weather,

which discouraged the use of swimming pools. No doubt the

economic recession also contributed to the poor market in 1982.

The roles of imports

In the aggregate, imports from Japan increased their U.S.
market share in 1981, decreased their share in 1982, and then
increased their share again in 1983. All changes, however,
were relatively minor and market shares for the Japanese
products together have not varied by more than 2 percentage
points from 20 percent throughout the period. 0/ The

relative volume of the subject imports in the U.S. market is

best characterized as stable. The yearly variations are not
large and do not exhibit any particular trend. Import
penetration in 1983 was actually lowest for dichloro, the
product which at least one firm stopped producing because,
accordiﬁg to his testimony, prices were too low. Import
penetration in 1983 for cyanuric acid sold in the open market
was highest of all the three items, yet capacity utilization

for this product was also the highest.

20/ The specific market-penetration figures are 20.5
percent in 1980, 21.8 percent in 1981, 18.7 percent in 1982,
and 21.7 percent in 1983. Report at p. A-45.
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Price and nonprice considerations

Equal in significance to the relatively stable role of
imports is the fact that both domestic and import selling
prices for the subject products may betcharacterized as truly
competitive throughout the period covered by the
investigation. There are numerous examples of periods in which
domestic products undersold Japanese products and many (though
less numerous) examples of periods in which Japanese products
undersold domestic products. Prices were equal in other cases
and, when underselling or overselling occurred, it was
generally by small amounts. For prices reported by producers
and importers for sales to repackagers, domestic prices were
lower or equal to Japanese prices in 9 of 12 quarters for
cyanuric acid, 6 of 12 quarters for dichloro, and 7 of 12
quarters for trichloro. 21/ Customers often changed
suppliers; suppliers sometimes lowered prices to meet a
competitive offer and sometimes did not. 22/

The detailed examination of individual transactions can be
helpful. However, it does not necessafily yield an accurate

picture of the marketplace as a whole. In any competitive

1/ Report at pp. A-48, A-52, and A-55.

22/ See Appendixes G, H, and I of the confidential Staff
Report to the Commission on the subject investigation, March
28, 1984.
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situation -- and this market clearly qualifies as such -- there

are always lower prices at one time or another by one or
another supplier, just as there are always sales lost by U.S.
producers to importers (and vice versa) by reason of price.
Nevertheless, such an examinaﬁion may reveal some interesting
patterns or may underscore just how consistent or inconsistent
the aggregate data are. For instance, in this investigation it
was observed that a selection of repackagers 23/ had
purchased both imported and domestically-produced isocyanurates
in a single quarter approximately 200 times, 23a/ and that
the importer's prices were lower in more than 50 percent of
these instances. 24/

The same raw data, however, show numerous instances where

the low-priced supplier -- whether U.S. producer or importer -—-

23/ I note that the selection from which these data are
drawn was made on the basis of price-suppression and lost sales
allegations by the U.S. producers. Although this selection
covers a large percentage of all repackagers, there are
inherent biases in such data. Nevertheless, several of these
repackagers bought no imported isocyanurates whatsoever.

23a/ Over 100 such occurrences marked the sales of
trichloro, the product showing the smallest increase in import

penetration in 1983.

24/ These calculations of "underselling" do not consider
the many repackagers who did not buy imported material for

extended periods or at all; nor do they consider the direction
of price movements at the time of the reported transactions and

whether the lower import price is leading or lagging the
general price trend.
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actually sold less to the customer than did the‘high-priced
supplier. If price were the only consideration in the sale of
these products, such inconsistencies would have been rare and
primarily due to happenstance.

Clearly, price is not the only consideration. Three
related nonprice considerations combine in this investigation
to underline the insignificance of price differences related to
LTFV sales of the imported products. In summary, past quality
problems with a crucial domestic supplier have motivated
repackagers to diversify their sources of supply. The
competitive realities of the U.S. market have further impelled
repackagers to source part to their suppliers abroad. Finally,
imports in any market are characterized by uncertainties which
normally allow domestic product to command a premium. Each of
these factors will now be analyzed in turn.

Testimony and submissions demonstrate that at least some
large repackagers were seriously concerned with the quality
issue. ‘In 1981 Monsanto customers experienced a problem called
gassing with trichloro. It resulted.from the trichloro
becoming sufficiently moist to cause the release of chlorine
gas. Testimony and submissions of several customers confirmed
that Monsanto was slow in responding to‘their concerns

regarding the danger of the product to the health of their

workers. 25/ Monsanto was able to correct the problem, but

25/ See, e.g., Appendix F of the confidential Staff Report
to the Commission on the subject investigation, March 28, 1984.2
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only after delays and the recall of the unsatisfactory
trichloro. However, the uncertainty left in the minds of
repackagers regarding Monsanto, made them unwilling to continue
relying principally on Monsanto for isocyanurates. Monsanto's
share of the trichloro market declined significantly from 1980
to 1982. Much of that loss was picked up by Olin or FMC,
domestic producers. Although Monsanto has apparently corrected
the problems. It's loss of market share in the relevant period
demonstrates the importance of quality considerations to
Monsanto's customer. All these customers are repackagers and
they have not forgotten these problems.

Having been driven by quality problems to seek alternative
suppliers, repackagers faced (and continue to face) a dilemma
-- whom to choose. There are three U.S. producers of the
subject products. Monsanto sells its products in bulk to
repackagers who package, tabletize, or even slightly modify the
isocyanurates before selling them to distributors and
retailers. FMC sells some isocyanurates to repackagers, and to
its distributors. Olin sells a significant amount of trichloro
to repackagers, but it also repackages under its own brand
which it sells directly to distributors and retailers. Thus,
Monsanto is the only domestic source of isocyanurates that does
not compete head-to~-head with its own first-level customers,
the repackagers. Common business sense dictates caution when

relying on a competitor as a source of supply. Thus,
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repackagers seeking to avoid reliance on competitors must
choose between Monsanto or importers.

The choice is further complicated by yet another set of
nonprice considerations. All other things being equal,
importers are almost always at some disadvantage, compared to
domestic producers, because of their longer lines of supply.
In this case those lines stretched 9,000 miles. The results
can include large lags between ordering and delivery, greater
financial risks, and potential service problems. Such
difficulties in a highly seasonal product can be quite
threatening to repackagers. To mitigate these disadvantages,

one importer responded by consigning his material to those

repackagers who had warehousing facilities, adjusting the price

to cover the costs of such warehousing, and thereby providing
these customers with a service that, in itself, cannot be
easily translated into a price—-equivalent. Such nonprice
considerations alter the normal premium domestic producers can
expect to command over foreign product. They also greatly

complicate the analysis of price in individual transactions.
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Competitive pricing

Having considered the nonprice factors which make total
reliance on price comparisong potentially misleading, I believe
it is appropriate to see what light can be shed by a detailed
examination of prices. My conclusion is that there is no
evidence of an<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>