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UNITED STATES INTERNATIONAL TRADE COMMiSSION
Washington, D.C.

Investigation No. 731-TA-102 (Final)

CERTAIN RADIO PAGING AND ALERTING
RECEIVING DEVICES FROM JAPAN

Determination

On the basis of the record 1/ developed in the subject investigation,
the Commission determines, 2/ pursuant to section 735(b)(1) of the Tariff Act
of 1930 (19 U.S.C. § 1673d(b)(1)5,'that an industry in the United States is
materially injured by reason of imports of high-capacity tone-only pagers
which have been found by the Department of Commerce to be sold in the United
States at less than fair value (LTFV).

On the basis of the record developed in the subject investigation, the
Commission determines, pursuant to section 735(b)(1) of the Tariff Act of 1930
(19 U.S.C. § 1673d(b)(1)), that an industry in the United States is not
materially injured or threatened with material injury by reason of imports of
high-capacity tone and display pagers which have been found by the Department

of Commerce to be sold in the United States at less than fair value (LTFV).

Background

The Commission instituted this inwestigation effective February 1, 1983,
following a preliminary determination by the Department of Commerce that
imports of high-capacity pagers from Japan are being sold in the United States

at LTFV.

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).

2/ Commissioner Stern determines that an industry in the United States is
materially injured by reason of imports of high-capacity pagers from Japan
which have been found by the Department of Commerce to be sold in the United
States at less than fair value (LTFV).



Notice of the institution of the Commission's investigation and of a
public hearing to be held in connection therewith was given by posting copies .
of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, D.C., and by publishing the notice in the Federal
Register on February 24,, 1983 (48 F.R. 7827). The hearing was held in
Washington, D.C., on June 21, 1983, and all persons who requested the

opportunity were permitted to appear in person or by counsel.
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VIEWS OF CHAIRMAN ALFRED ECKES AND COMMISSIONER VERONICA A. HAGGART

We determine that an industry in the United States is materially injured

by reason of imports of high capacity tone-only pagers from Japan, which are
being sold at less than fair value. Inbaddition, we determine that an
industry in the United States is not materially injured or threatened with
material injury by reason of imports of high capacity tone and display
(display) pagers from Japan, which are being sold at less than fair value
(LTFV). L/ In making these determinations, we have focused primarily on the
conditions of trade, competition, and development in the two industries that

we find to exist in this investigation. 2/

Domestic industries

The statute defines the term "industry" as "the domestic producers as a
whole of a like product or those producers whose collective output of the like
product constitutes a major proportion of the domestic production of that

product." 3/

"Like product", in turn, is defined as a product that is like
or, in the ahsence of like, most similar in characteristics and uses with the
article subject to investigation." 4/ In the context of this investigation
we must first consider the "like product" issue and next determine whether

specific products manufactured by the parties in this investigation are

“"produced in the United States."

1/ Material retardation is not at issue in this investigation since there is
domestic production of both tonc-only and tone and display pagers.

2/ The record contains substantial amounts of business confidential
information. Thus, much of our discussion must be in generalized terms.

3/ 19 U.S.C. § 1677(4)(R).

4/ 19 U.5.C. § 1677(10).
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The Commission's decision regarding the appropriate like product in an
investigationlis a factual determination which must be made within the context
of the statutory definition. The Commission applies the statutory standard of
"like or most similar in characteristics and uses" on a case-by-case basis and
may draw a distinction among products when sufficient differences in
characteristics and uses are present, 3/

The imported article subject to this investigation is high capacity
pagers from Japan. &/ High capacity pagers (pagers) are those pagers
designed for use in a paging system which can support 3,000 or more pagers on
a single lrequency channel. 7/ These pagers are produced in a range of
tone-only and display models. 8/

Two companies, NEC Corporation of Japan (NEC) and Matsushita
Communication Industrial Company, Ltd. (Matsushita), accounted for virtually
all exports of pagers from Japan during the period of this
9/

investigation. =° NEC entered the U.S. high capatity pager market in 1976
and has marketed tone-only pagers in the United States since that time. In

1981, NEC was the first manufacturer to market display pagers in the United

5/ See Hot Rolled Stainless Steel Bar, Cold Formed Bar and Stainless Wire
Rod From Spain, Inv. Nos. 701-TA-176-178, (Final), USITC Pub. No. 1333
(1983).

6/ See the Department of Commerce Notice, 47 Fed. Req. 4607 (1982).

7/ Report at A-1 n.l. Thus, the term "high capacity" refers primarily to a
characteristic of the paging system rather than the pager. Pagers used
on a high capacity paging system must respond to a multiple tone signal.
Id.

8/ See id. at A-2-4 for a general discussion of the various models of high

capacity pagers.

Id. at A-2. Other Japanese companies produce high capacity pagers and

have marketed a limited number of pagers in the United States. See id.

at.- A-11-12.

1o
~
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States. 10/ NEC America Inc., a wholly-owned subsidiary of NEC, is the
largest U.S. importer of tone-only and display paéers. 1/ Currently, NEC
America Inc. finishes the imported pagers tp customers' specifications in a
plant in Hawthorne, California. 12/

The other major Japanese importer, Matsushita, entered the U.S. high
capacity pager market in 1981 by soliciting orders for both tone-only and
display pagers. Throughout 1982 Matsushita delivered a substantial number of
tone-only pagers, and in the fourth quarter of 1982, hegan delivering display
pagers. All of Matsushita's pager parts are manufactured by a subcontractor
in Japan. 13/ As of this year, these parts have been assembled and the
pagers customized, tested and packaged at a Puerto Rican subsidiary of
Matsushita, Matsushita Electric Corp. of Puerto Rico (MEP). 14/ Currently,
Panasonic Industrial Corp., another Matsushita subsidiary, markets these
pagers in the United States.

Motorola, which manufactures a full line of tone-only and display

15/

pagers, is the largest domestic producer of high capacity pagers and is

10/ Commission transcript (TR) at 295; Report at A-11.

11/ See id. -

12/ 1Id. This involves unpacking the pagers, inserting new crystals in some
of the pagers, inserting and programming the code plug, testing,.
customizing cases, and packaging the pagers. See id. at A-8 for a more
detailed description of NEC's U.S. production process.

13/ Id. at A-11. ‘ ‘ '

14/ See id. at A-8 for a description of MEP's activities in Puerto Rico.

15/ Motorola markets six pager models in the United States: the Metrx’
tone-only, Metro-Pageboy tone-only, BPR 2000 tone-only, Sensar
tone-only, BPR 2000 display, and Optrx display pagers. Report at A-6-8.
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16/

also the largest importer of pager subassemblies. Motorola manufactures

its BPR 2000 tone-only, BPR 2000 display, Sensar tone-only, and Optrx display
pagers in Florida. 12/ Furthermore, Motorola assembles its Metrx and
Metro-Pageboy tone-only pagers at plants in Malaysia and Korea from components
sourced in the United States and abroad. 18/

Imported and domestically produced pagers are manufactured in a variety

19/

of models. The threshold issue in this investigation is whether all

high capacity pagers should be considered "like products." 20/

A

significant difference between pager models is the availability of a liquid
crystal display which provides a combination of tone alert and a numerical
readout on the display. 21/ Based upon a careful analysis of the
characteristics and uses of tone-only and display pagers, we conclude that
there are distinct differences in both the characteristics and uses of these
respective pagers. The differences between these two types of pagers diminish

the degree of substitutability and competition between tone-only and display

16/ See discussion of Motorola's import practices and domestic production
infra at 7-8.

17/ See Report at A-6; Motorola's prehearing brief at 11.

18/ These two pager models constitute the substantial majority of Motorola S
domestic sales of tone-only pagers. Report at A-6.

19/ TR at 54-64. ,

20/ The U.S. Court of International Trade has recognized that the concept of
like product is "flexible". Babcock & Wilcox Co., Inc. v. United States,
521 F. Supp. 479, 484-85 (C.I.T. 1982).

21/ Currently, Japanese display pagers have a ten digit numeric display with
the NEC display pager being able to show one of four letters A-D.
Memorandum to file regarding field trip to NEC California plant, dated
April 29, 1983. 1In addition to numeric display pagers, Motorola
produces a display pager with alphanumeric capabilities. TR at 63.
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pagers in the subscriber market. 22 Therefore, we conclude that tone-only
and display pagers are not like products. 23/
Although tone-only and display pagers are similar in terms of their
components and manufacturing processes, display pagers include additional
components and require more processing than tone-only pagers. In addition, a
display pager has superior message capabilities as compared with tone-anly
pagers. A display pager provides the subscriber with a visible message which
may eliminate the need for telephonic contact to determine the content of the

paged message. 24/ Further, the most advanced display pagers may

incorporate a printout device or may be used in conjunction with a

22/ Radio Common Carriers (RCC) purchase the great majority of high capacity
pagers. RCCs then rent these pagers and provide paging service to
individuals. These individuals are referred to as paging subscribers.
See Report at A-84-85.

23/ Within the tone-only pager product line and within the display pager

product line a range of models which differ in technology, options, and
prices is available. For example, some pagers in both product lines
have a vibrator or flashing light silent alert function available as an
option. We conclude that these differences among the various tone-only
pager models reflect minor variations which are insufficient to warrant
a separate like product analysis within this product line. Based on the
current level of development in display pager models, we reach a similar
conclusion as to this product line. The legislative history to the
Trade Agreements Act of 1979 states that:

The requirement that a product be "like" the imported
article should not be interpreted in such a narrow fashion as
to permit minor difFferences in physical characteristics or uses
to lead to the conclusion that the product and article are not
“like" each other, nor should the definition of "like product"
be interpreted in such a fashion as to prevent consideration of
an industry adversely affected by the imports under
investigation. S. Rep. No. 249, 96th Cong., lst Sess. 90-91.

24/ A visible display also eliminates confusion which may occur with a
multitone tone-only pager. With the latter type pager, the subscriber
could easily confuse the varying tone signals and interpret the page
incorrectly. Moreover, the subscriber would be unable to replay the
signal because of the limited memory capabilities of the tone-only pager.



8

computer. 23/

Neither of these capabilities is present with a tone-anly
pager.

Display pagers also have memory capabilities which are superior to those
of the tone-only pager, both in terms of storagé capacity and the number of
times a message can be recalled. Tone-only pagers can store a single "beep"
message and can repeat it only once after storage. Display pagers have
multiple character and message capabilities and can replay a message

26/

repeatedly after storage in the memory. Thus, tone-only pagers are .

primarily used as alerting devices, whereas display pagers also perform an
informational function.

In addition to these differing characteristics and uses, the pricing
structure of both the RCC and subscriber markets indicates that tone-only and

27/

display pagers compete only to a limited extent. There are substantial

price differences between these two products. RCCs generally pay a higher
unit price for display pagers as compafed with tone-only pagers. 28/ In
addition, the subscriber pays a much higher price for the display pager and

the paging service on a display pager. Because RCCs and subscribers perceive

25/ Memorandum to file from investigator William Schecter dated June 17,
1983.

26/ TR at 60-61; 280, 285.

27/ NEC estimated that approximately 20 percent of display pager customers
switched from using tone-only pagers to display pagers once display
pagers became available on the market. TR at 287. See NEC prehearing
brief at 18.

28/ RCCs pay a similarly high price for Motorola's newest model tone-only

"~ pager, the Sensar. TR at 63. This model is uniquely sized and shaped,

resembling a pen. Thus, the product's novelty and size may account for

the premium price charged for this pager.
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a substantial difference between the two products, they are willing to pay a
premium for display pagers. Thus, the pricing structure in this market
indicates that both RCCs and their subscribers recognize that tone-only and
display pagers are distinct products with different characteristics which are
used to satisfy different needs. |

In addition to the Foregoing, the domestic industry has been able to
provide the Commission with separate data on tone-only and display pagers in
terms of production and profitability. This data is maintained as a matter of
course by the domestic producer. The fact that separate data on the
producer's profits and production are available allows the Commission to make
separate assessments of the effect of imports on the production of distinct

products. 29/

For the foregoing reasons, we conclude that tone-only and
display pagers are distinct like products within the meaning of the statute.

Having resolved the "like product" issue, we next address the scope of
the domestic industry. In the context of this investigation, the Commission
must determine whether Motorola's production of Metrx and Metro-Pageboy model
tone-only pagers should be considered part of the domestic industry in light
of the fact that these two models are assembled in Malaysia or Korea and

incorporate components sourced in the United States and abroad. 30/

29/ See 19 U.S.C. § 1677(4)(D).

30/ As indicated at page 3 supra, Motorola's BPR 2000 and Sensar tone-only
and BPR display pagers are produced in the United States. Thus, there
is a domestic industry producing both tone-only and display pagers. The
following discussion, however, relates to whether the Commission should
consider the effects of imports on Mototola's Metrx and Metro-Pageboy
model pagers in making its material injury determination.
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The Commission has not previously addressed the issue of what activities
or specific attributes qualify a company as a domestic producer of a like

317 an

product for the purposes of a final antidumping investigation.
production related activity need not occur in the United States for a firm to
qualify as a domestic producer of a like product. Exclusion of firms from the
domestic industry that import components or undertake some production related
activities abroad would preclude relief to firms having sufficient production
related activities in United States. Our factual determination as to whether
Motorola's activities with respect to its Metrx and Metro-Pageboy modeis are
sufficient to include these particular models as part of domestic production
is based on an analysis of the overall nature of Motorola's production related
activities in the United States with respect to these two pager models. 32/

Although Motorola's most obvious production related activity, the

assembly and soldering of the circuit boards, occurs in Malaysia or Korea,

31/ Commissioner Haggart notes that the Commission has addressed the
domestic industry issue in the context of "escape clause" and unfair
trade practices investigations conducted pursuant to sections 201 and
337 of the Trade Act of 1974. See Heavyweight Motorcycles, and Engines
and Power Train Subassemblies Therefor, Inv. No. TA-201-47, USITC Pub.
No. 1342 (1983); Certain Cube Puzzles, Inv. No. 337-TA-112, USITC Pub.
No. 1334 (1983); Certain Miniature Battery-Operated All Terrain, Wheeled
Vehicles, Inv. No. 337-TA-122, USITC Pub. No. 1300 (1982). Under each
of these statutes, the Commission has examined the domestic industry
issue in terms of production related activity occurring in the United
States. See Certain Cube Puzzles at 27-30; Certain Miniature Wheeled
Vehicles at 6 n.8, 30. Thus, prior analysis may provide some guidance
in this investigation.

32/ It is important to consider the nature and extent of domestic production
related activity in the context of the specific industry involved. A
determination as to whether certain producers or products are part of
the domestic industry is a factual determination which should be made on
a case-by-case basis,

10
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significant production related activity occurs in the United States both
before and after foreign assembly. These activities involve considerable
technical expertise and capital investment. The value added to Motorola's
Metrx and Metro-Pagebody pagers in the United States constitutes a significant

percentage of their component value and direct labor costs. 33/

Motorola
has two facilities in Florida where the company employs a substantial number

of workers in research and development and production activities specifically
related to the Metrx and Metro-Pageboy pagers. 34/ We have concluded that

the level of Motorola's production related activity which takes place in the
United States with respect to the Metrx and Metro-Pageboy models is sufficient

to include these two models as part of domestic production. 33/

33/ Matsushita provided the Commission with information regarding the value
added in its Puerto Rican operations. Matsushita's operations involve,
in part, assembly and soldering of foreign sourced parts. These
activities, which involve little technical skill, contribute only a
minor percentage of the total value of a pager. See Report at A-6.

34/ Id. at A-26. We have considered costs and activities directly leading
to production of the like product, such as those portions of research
and development specifically attributable to this production, and
product design and engineering in determining the amount of value added
to the product in the United States. However, we have excluded sales
and product support activities from this evaluation because they are not
directly related to production and do not distinguish a domestic
producer form an importer. We have included direct labor in our
evaluation because domestic employment is an important consideration in
antidumping investigations. See 19 U.S.C. § 1677 (C)(iii)(III).

35/ See Report at A-30. NEC has asserted that if Motorola's activities
constitute domestic production, its activities undertaken in the United
States qualify it as a domestic producer. Based on the same analysis
applied to Motorola, we find that important distinctions exist between
Motorola's domestic operations and NEC and Matsushita's operations in
the United States. Both Japanese firms import all of the parts used in
their pagers and employ far fewer production related personnel in the

(Footnote continued)

11
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In summary, we conclude that tone-only and display pagers are two
distinct like products. For the purposes of this investigation, we also
conclude thatlthe domestic tone-only pager industry consists of Motorola's
domestic tone-only production, including production of its Metrx and
Metro-Pageboy model pagers. 36/ Furthermore, we conclude that the domestic

display pager industry consists of Motorola's display pager production.

Material Injury

We have analyzed the condition of both the domestic tone-only pager

industry and display pager industry in thé context of important industry

attributes which affect the viability of these two domestic industries. 37/

35/ (Footnote continued)

United States. See id. at A-8. Furthermore, NEC and Matsushita make
their product design and production decisions in Japan. Except for
NEC's patent license from Motorola, all of the research and development
for high capacity pagers for both NEC and Matsushita is done in Japan,
whereas Motorola's high capacity pager R&D facilities and employees are
located in the United States.

36/ Harris Communications accounts for a very small percentage of domestic
tone-only pager production. That firm has not participated in this
investigation. Report at A-11.

37/ These considerations supplement the traditional criteria used to assess
the effect of LTFV imports and are consistent with the requirement that
the Commission “evaluate all relevant economic factors which have a
bearing on the state of the industry." 19 U.S.C. § 1677(c)(iii). The
legislative history pertaining to this provision states that:

In determining whether an industry is materially injured, ..., the
ITC will consider, to the extent permitted by information submitted
to it in a timely manner, the factors set forth in section 771(C)
and (D) together with any other factors it deems relevant. The
significance of the various factors affecting an industry will
depend upon the facts of each particular case.... It is expected
that in its investisgation the Commission will continue to focus on
the conditions of trade, competition, and development regarding the
industry concerned. S. Rep. No. 249, 96th Cong., 1lst Sess. 88
(1979).

12
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Both of these industries are expanding rapidly in response to increasing
demand for paging services. The RCC market is experiencing a significant
growth in the number of commercial and individual subscribers. This growth is
continuing, and the Federal Communications Commission's decision to provide
additional frequency channels for radio paging use will allow further
expansion in the future. 38/ Producers have developed new products and
increased capacity and shipments in response to these growing markets.

Recent development of new models of tone-only and display pagers reflects
the rapidly evolving nature of these two pager markets. Research and
development, which results in improvement of older products and the

33/ The

development of new types of pagers, is essential in this field.
ratio of research and development (R&D) expenditures to sales and the number

of new products in this area demonstrate the need for continuing profitability

to fund future R&D. 40/ The domestic industry cannot sustain losses and

remain viable because without new and improved products a manufacturer is
eventually eliminated from the market.
The market for pagers is highly concentrated with relatively few RCCs

41/

accounting for the vast majority of pager purchases. —' Recently, these

RCCs have placed large annual orders with pager manufacturers. Thus, loss of

See TR at 83-84.

Report at A-13.

Research and development represents a significant investment in this
industry and profits are necessary to continue this activity. Id. at
A-44-45. See also TR at. 173.

40/ Id. at A-28-29; TR at 19-23.
41/ TR at 26; Report at A-61-63; Motorola Posthearing submission at app F.
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a single sale could severely affect a producer, leaving a firm with

substantial idle capacity. Moreover, price reductions to a large purchaser
substantially affects profitability which, in turn, could have a significant
impact on a company's ability to keep abreast with product development. 42/

All of these factors are relevant to the Commission's determination of

material injury by reason of LTFV imports from Japan.

The high capacity tone-only pager industry

The condition of the domestic tone-only pager industry has deteriorated
during the period of this investigation. Although some indicators of the
condition of this industry appear positive and reflect the effects bf an
expanding market, underselling and price depression and suppression caused by
LTFV imports from Japan overshadow these positive factors.

Domestic production, shipments, and capacity increased rapidly from 1979

43/

through 1982. In the first half of 1983, however, domestic shipments

declined substantially from the levels reached in the corresponding period of
4 . . .
1982. 44/ Although shipments increased in 1982, profits declined

dramatically.. This resulted in Motorola experiencing a loss on its sales of

45/

tone-only pagers in 1982 and the first half of 1983. This loss resulted

42/ Report at A-37-38.

43/ 1Id. at A-13-15, A-17-18. Capacity utilization declined throughout the
period of this investigation, however, this decline conincided with a
substantial expansion in production capacity. Id. at A-24-25 Table 4.

44/ Id. A-18-20.

45/ TR at 32; Report at A-36-37, A-41.
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from a sharp decrease in the average selling price of tone-only pagers which
began in late 1981. 46/

The decline in prices and profitability are the primary indicators of
injury to this industry. Examination of the price competition in the
tone-only market demonstrates a causal nexus between LTFV imports from Japan
and the injury to this industry.

Imports of high capacity tone-only pagers increased steadily from 1980
through 1982. a1/ Prices on sales to RCCs in the U.S. market remained
virtually unchanged throughout 1980 and the first three quarters of
1981. 48/ The imported pagers consistently undersold the domestic tone-only
pagers during this period. 43/ Significantly, in the fourth quarter of 1981
Matsushita entered the U.S. tone-only pager market and hooked orders at prices
substantially below Motorola's prices. 30/ In response to Matsushita's
activities, Motorola reduced its prices on tone-only pagers to retain a large
customer in October 1981. 31/ Consequently, weighted average selling prices
of domestically produced tone-only pagers plummeted during the fourth quarter

22/

of 1981. Matsushita continued to solicit orders at low prices, and in

46/ Id. at 18, 20, A-37-38.

47/ TImports of tone-only pagers from Japan have decreased in the first half
of 1983 as a result of Matsushita's shift of its assembly operation to
Puerto Rico in 1983 and the Department of Commerce's (Commerce)
determinations in this investigation. TR at 254; Report at A-31-32;
Matsushita posthearing submission at 2 n.1.

48/ 1Id. at A-52-53 Table 27.

49/ Id. at A-52-53 Table 27.

50/ Id. at A-61.

51/ Id. at A-62; TR at 26-28.

Id. at A-52.
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early 1982 Motorola lowered it tone-only prices on both its Metrx and BPR
tone-only pager models. 33/ Despite Motorola's adjustment of prices, there
were significant margins of underselling by the imported product during the

54/

last half of 1982. In November 1982, Motorola decreased the price of

its BPR 2000 tone-only pager and slightly increased the price of its Metrx
pager. 55/ As a result of LTFV imports from Japan, the average unit sales
price for Metrx pager was approximately $106.00 in 1982 compared with $149.00

in 1981. 56/ Industry sources stated that Matsushita's low prices led to

Motorola's price decreases in 1981 and 1982. 37/ Furthermore, Matsushita's
low prices were a factor in three lost sales, which involved a substantial
quantity of pagers, occurring during the fourth quarter of 1981 and in
1982. §§/’

The drastic decline in average selling prices for tone-only pagers
resulted in Motorola incurring significant losses in 1982, despite declines in
manufacturing costs and general selling and administrative expenses. 39/

The available data supports the ‘conclusion that sales of LTFV imports from
Japan prompted Motorola to reduce its prices and thereaFter‘prevented sales at

sufficiently high prices to maintain profitability.

53/ 1Id.

54/ 1Id. at A-53. Price competition continued and during 1982 NEC decreased
its prices to retain customers.

55/ Id. at A-62-63.

56/ TR at 28; Report at A-19.

57/ Report at A-63-64.

58/ Id. at app. F, A-84.

59/ Id. at A-39.
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Based on the foregoing, we conclude that LTFV imports of tone-only pagers

from Japan caused material injury to the domestic tone-only pager industry.

The high capacity display pager industry

Compared with the tone-only industry conditions in the domestic display
pager industry and the role of imports from Japan differ markedly. First, NEC
was the initial entrant into the U.S. display pager market in 1981. Motorola

did not begin shipping display pagers until July 1982. 50/

Initially, NEC
captured most of the U.S. display pager market because no significant domestic
or foreign competition existed. However{ since Motorola introduced its BPR
2000 display pager in the second half of 1982, that company has become the
dominant force in the rapidly expanding U.S. display pager market and has

61/

captured a substantial portion of that market. =" Correspondingly, the

market penetration of imports has declined drastically. 82/
Significantly, the display pager industry exhibits a different pricing
and profitability picture than the tone-only pager industry. Although
Motorola asserts that imports of both tone-only and display pagers suppressed
prices in the display pager market, the display pager imports undersold the
domestic product only in one quarter, 53/ This limited underselling has not
affected Motorola's ability to be a viable factor in the expanding display

pager market. For example, Motorola's weighted-average prices for display

60/ Id. at A-13.
61/ 1Id. at A-48.
62/ 1Id.
Id. at A-30 Table 29.

|
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pagers have increased signlificantly in the first quarter of 1983. 64/

Furthermore, their profits have improved substantially during the same
period. 65/ Motorola's capacity utilization for its first year of production
of the BPR 2000 display pager was higher than on its other models. During the
first quarter of 1983, Motorola's capacity utilization on its display model
has remained very high despite increases in production capacity. 56/
In light of these considerations, we conclude that the high capacity tone
and display pager industry is not being materially injured by reason of
impOrts‘of the subject articles from Japan. Based on the following analysis,
we also determine that there is no threat of material injury.
Both NEC and Matsushita have taken initial steps to commence production
of high capacity pagers in the United States. Currently, NEC is finishing a
new facility in Hawthorne, California. Beginning in August 1983, NEC plans to
manufacture its display pagers and new tone-only pager in this plant. 67/
MEP, the Puerto Rican subsidiary of Matsushita, began assembling pagers in
Puerto Rico in January 1983. Eventually, MEP will be assembling and producing
tone-only and display pagers in Puerto Rico. 68/

Based on the declining share of the display pager market held by imports

from Japan, and Motorola's substantially increasing market share, its

64/ 1Id. at A-29 Table 29.

65/ Motorola's 1983 first quarter profits are higher than profits realized on
any other pager model and overall establishment operations profits during the
comparable period of 1983. Id. at A-35, 37, 41 and 43.

66/ Id. at A-23-25, Table 4.

67/ Id. at A-11-12.

68/ 1Id.

18
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increasing average per unit selling prices production levels and profits, its
current high level of capacity utilization, and the importers' intent to
produce display pagers in the United States, we determine that the display
pager industry in the United States is not threatened with material injury by
reason of imports of display pagers from Japan, which are sold at less than

fair value.

19
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VIEWS OF COMMISSIONER PAULA STERN

This investigation involves an industry which is highly concentrated.

- Until recently, one domestic producer, Motorola, and one large imborter, NEC
Corp. (NEC), served most of the U.S. market. Despite entry of a few new
foreign producers, including Matsushita, during the period of investigation,
the industry remains highly concentrated. 1In addition, the period of
investigation saw the development of large coordinated purchasers, such as
Graphic Scanning, Inc. and Metromedia, Inc., for the product. Consequently,
the industry is now highly concentrated both in terms of suppliers and in
terms of purchasers.

This concentration limits discussion of specific data that might
compromise the confidentiality of submissions in the record. However, the
analysis leading to a finding of material injury is easily built on the
foundation of the answers to two difficult questions relating to the

definition of the domestic industry.

The domestic industry

Under the statute, the Commission must define the appropriate domestic
industry in each investigation which may be accorded protection under the
antidumping law. Y In this investigation, the issues of "like product" and
"domestic production”, concebts which underly the definition of the domestic

industry, have proved to be critical. Although the Commission engages in a

1/ See 19 U.S.C. § 1673d(b)1.

20
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case-by-case analysis of these two issues, I believe that certain patterns
have evolved in this analysis.

Like product--Generally, "like product" analysis is founded on the

following points. First, "like product" covers more than virtually identical
articles and may include substantially similar articles. 2/ Next,

“likeness' is determined on the basis of both characteristics and uses. The
definitions of "like product" and "industry" are factual determinations which
involve subjective considerations bésed on the weight of the evidence. 3/

The balance of factors, such as price, similarity of manufacturing
processes, interchangeability in use, and customer perceptions as to
competition amoné producis is determined on a case-by-case basis. In
examining prior Commission degisions regarding "like product", it emerges that

certain factors receive more emphasis in specific types of investigations. 1In

2/ The legislative history to the Trade Agreements Act of 1979 advises the
Commission that:

The requirement that a product bhe "like" the imported article should
not be interpreted in such a narrow fashion as to permit minor
differences in physical characteristics or uses to lead to the
conclusion that the product and article are not "like" each other,
nar should the definition of "like product” be interpreted in such a
fashion as to prevent consideration of an industry adversely
affected by the imports under investigation. S. Rep. No. 249, 96th
Cong., lst Sess. 90-91.

3/ The Commission's analysis of the like product question is also afFfected
by the amount and type of data available in an investigation. Thus, in
some investigations where a finding of a separate like product appears
appropriate, the lack of information needed to determine the effect of
imports on a particular product requires the Commission to use a
"product line" analysis as provided for in 19 U.S.C. 1677(4)(D). See
Views of Commissioner Stern, Certain Steel Wire Nails From the Republic
of Korea, Inv. No. 731-TA-46 (Final), USITC Pub. No. 1274 at 11-12
(1982).

21



22

investigations involving chemicals, for example, the Commission has emphasized
similarities in chemical formula and fungibility in uses. 4/
In investigations involving “agricultural" products, the Commission has

defined "like product" broadly. Thus, in Fresh Cut Roses From The

Netherlands, 701-TA-21 (Preliminary), USITC Pub. No. 1041 (1980), the
Commission defined the domestic industry as producers of roses, and did not
separately analyze £he effect of imports on hybrid tea roses or sweetheart
roses, despite a substantial difference in price and other characteristics.

Similarly, in Frozen Potato Products From Canada, Inv. No. 701-TA-3

(Preliminary), USITC Pub. No. 1035 (1980), the Commission defined the "like
product" to include french fries, hash-brown potatoes, potato puffs, baked

potatoes, and whole, blanched potatoes. 3/

4/ See, e.q., Strontium Nitrate From Italy, Inv. No. 731-TA-33 (Final),
USITC Pub. No. 1155 (1981) (imported and domestic products chemically
identical and fungible are like); Precipitated Barium Carbonate From the
Federal Republic of Germany, Inv. No. 731-TA-31 (Final), USITC Pub. No.
1154 (1981)(powdered and granulated chemical like because same chemical
formula, substitutable, compete at same price); Menthol From The
People's Republic of China, Inv. No. 731-TA-28 (Final), USITC Pub. No.
1151 (1981)(synthetic and natural l-menthol chemically identical and,
unless used as flavoring, interchangeable in uses; chemically
distinguishable forms of menthol and not "like"); Anhydrous Sodium
Metasilicate From France, Inv. No. 731-TA-25 (Final), USITC Pub. No.
1118 (1980)(four grades hased on particle size "like" since
interchangeable and competitive, another product not "like" since
chemically distinct, not interchangeable).

5/ See also Canned Hams and Shoulders From Belgium..., Inv. Nos.
701-TA-31-39 (Final), USITC Pub. No. 1082 (1980)(single "like product,"
neither quality nor size provides adequate basis for separate analysis);
Fish, Fresh, Chilled, or Frozen, Whether or Not Whole But Not Otherwise

. Prepared or Preserved, From Canada, Inv. No. 701-TA-40 (Final), USITC
Pub. No. 1066 (1980)(single "like product" includes all species of
groundfish as both whole fish and fillets).
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With respect to products manufactured to particular specifications, the
Commission generally defines the domestic industry as those producers capable
of satisfying‘the specifications of the particular type of contract. Thus,
the Commission has not atomized the "like product" or "domestic
industry.* &/ In this type of investigation a "like product" analysis
focusing on the distinctions present in each contract or specification would
result in a distorted view of the industry. An industry would consist only of
the bidders on a specific contract because only those bidders could be
construed as satisfying the detailed specifications. Thus, the Commission
must often focus on the essential characteristics and uses of the article
rather than drawing overly fine line distinctions that would render the term
"industry" almost unrecognizable.

In contrast to the Commission's analysis in investigations involving
agricultural products and production to specifications, the Commission has
found several significant distinctions among "industrial®" types of products,
such as carbon steel products and pipes and tubes. 7/ In these

investigations, the Commission has found that competition between separate

products, and the existence of separate identifiable facilities, manpower,

6/ See Automated Fare Collection Equipment and Parts Thereaof from France,
Inv. No. 701-TA-200 (Preliminary), USITC Pub. No. 1323 (1983)("like
product includes all types of fare collection equipment which can be
used with a transportation system; Stainless Clad Steel Plate From
Japan, Inv. No., 731-TA-50, USITC Pub. No. 1270 (1982)(steel plate with
varying cladding compositions completely substitutable within

- specifications).

7/ See Seamless Steel Pipes and Tubes From Japan, Inv. No. 731-TA-87
(Final), USITC Pub. No. 1347 (1983);Certain Carbon Steel Products From
Belgium..., Inv. Nos. 731-TA-18 through 24 (Preliminary), USITC Pub. No.
1064 (1980).
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sales force, and/or research and development associated with the manufacture
of each product warranted a finding of separate "like products". 8/ Also
differences in size, shape or composition, together with varying uses and
general lack of competition between products indicate the appropriateness of
separate "like product" analysis. o/ This type of analysis has resulted in

10/ and has been

finding several "like products" in an investigation,
applied primarily to industrial goods where differences in size or composition
are significant marketplace distiﬁctions perceived by an experienced buyer.
These differences do not reflect single transaction requirements and therefore
do not contradict Commission precedent in investigations of production to
specificatio<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>