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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

Investigations Nos. 701-TA-201 (Preliminary) and
731-TA-133 (Preliminary)

FORGED UNDERCARRIAGE COMPONENTS FROM ITALY

Determinations

On the basis of the record 1/ developed in countervailing duty
investigétion No. 701-TA-201 (Preliminary) on forged undercarriage components
from Italy, the Commission determines, pursuant to section 703(a) of the Tariff
Act of 1930 (19 U.S.cC. § 1671b(a)), that there is a reasonable indication of
material injury 2/ by reason of imports of semifinished é/ forged
undercarriage\links and rollers, provided for in items 664.03;'692.34, or
692.35 of the Tafiff Schedules of the United States (TSUS), which are alleged
to be subsidized by the Government of Italy. 4/

The Commission further determines that there is no reasonable indication
that an industry in the United States is materially injured or threatened with
material injury, and that the establishment of an industry in the United
States is not materially retarded, 5/ by reason of imports of semifinished
forged undercarriage segments and finished forged undercarriage links,

segments, and rollers, 6/ provided for in items 664.08, 692.34, or 692.35 of

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 C.F.R. § 207.2(1)).

2/ Commissioner Stern dissenting.
3/ For purposes of these investigations, the term "semifinished” means

- forged articles not assembled and not machined to final dimensions and

tempered, whether or not otherwise processed.
4/ Commissionepﬁﬁgggart determines that there is a reasonable indication
that: (1) an industry is materially injured by reason of imports of forged

rundercarriage links; (2) an industry is materially injured by reason of
“itiports of forged undercarriage segments; and (3) an industry is materially

injured by reason of imports of forged undercarriage rollers from Italy.

5/ Commissioner Haggart dissenting. N

é/ Commissioner Stern finds no reasonable indication of material injury or
threat of material injury to an industry in the United States, or materialy
retardation of the establishment of an industry in the United States, by
reason of imports of semifinished or finished forged undercarriage components
from Italy.
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the Tariff Schedules of the United States (TSUS), which are alleged to be
subsidized by the Government of Italy.

On the basis of thé record developed in antidumping investigation No.
733-TA-133 (Preliminary) on forged undercarriage components from italy, the
Commission determines, pursuant to section 733(a) of the Act (19 U.S.C.

§ 1673b(a)), that there is a reasonable indication of material injury 7/ by
reason of imports of semifinished forged undercarriage links and rollers,
provided for in items 664.08, 692.34, or 692.35 of the Tariff Schedules of the
United States (TSUS), which are alleged to be sold in the United States at

less than fair value. 8/

The Commission further determines that there is no reasonable indication
that an industry in the United States is materially injured or threatened with
material injury, and that the establishment of an industry in the United
States is not materially retarded, 9/ by reason of imports of semifinished
forged undercarriage segments and finished forged undercarriage links,
segments, and rollers, ;Q/ provided for in items 664.08, 692.34, or 692.35 of
the Tariff Schedules of the United States (TSUS), which are alleged to be sold

in the United States at less than fair value.

7/ Commissioner Stern dissenting.

§/ Commissioner Haggart determines that there is a reasonable indication
that: (1) an industry is materially injured by reason of imports of forged
undercarriage links; (2) an industry is materially injured by reason of
imports of forged undercarriage segments; and (3) an industry is materially
injured by reason of imports of forged undercarriage rollers from Italy.

9/ Commissioner Haggart dissenting. '

lQ/ Commissioner Stern finds no reasonable indication of material injury or
threat of material injury to an industry in the United States, or material
retardation of the establishment of an industry in the United States, by

reason of imports of semifinished or finished forged undercarriage components
from Italy.



Background

On April 29, 1983, counsel for Jernberg Forgings Co., Lindell Drop Forge
Co., Portec, Inc., Presrite Corp., Presrite of Jefferson, Inc., Walco Metal
Forming Group, and Walker Forge Inc. filed a petition with the U.S.
International Trade Commission and with the Department of Commerce alleging
that an industry in the United States is materially injured, or is threatened
with material injury, by reason of imports from Italy of forged undercarriage
components upon which bounties or grants are alleged to be paid and which are
allegedly being sold at less than fair value. Accordingly, the Commission
instituted preliminary investigations under sections 703(a) and 733(a),
respectively, of the Act (19 U.S.C. §§ 1671b(a) and 1673b(a)).

Notice of the institution of the Commission's investigations and of a
conference to be held in connection therewith was given by posting copies of
the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, D.C., and by publishing the notice in the Federal
Register on May 11, 1983 (48 F.R. 21211). The conference was held in
Washington, D.C. on May 24, 1983, and all persons who requested the

opportunity were permitted to appear in person or represented by counsel.






VIEWS OF CHAIRMAN ALFRED E. ECKES

On the basis of the record in investigation No. 731-TA-133 (Preliminary),
I determine that there is a reasonable indication that an industry in the
United States is materially injured or threatened with material injury by
reason of imports of semi-finished forged undercarriage links and rollers from
Italy, which are allegedly sold at less than fair value. On the basis of the
record in investigation No. 731-TA-133 (Preliminary), I determine that there
is no reasonable indication that an industry in the United States is
materially injured or threatened with material injury, or that the
establishment ol an industry is materially retarded, by reason of imports of
semi-finished forged undercarriage segments or by reason of imports of
finished or assembled forged undercarriage links, segments, and rollers from
Italy, which are allegedly sold at less than fair value.

On the basis of the record in investigation No. 701-TA-201 (Preliminary),
I determine that there is a reasonable indication that an industry in the
United States is materially injured or threatened with material injury by
reason of allegedly subsidized imports of semi-finished forged undercarriage
links and rollers from Italy. On the basis of the record in investigation No.
701-TA-201 (Preliminary), I determine that there is no reasonable indication
that an industry in the United States is materially injured or threatened with
material injury, or that the establishment of an industry is materially
retarded, by reason of allegedly subsidized imports of semi-finished forged

undercarriage segments or by reason of allegedly subsidized imports of
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finished or assembled forged undercarriage links, segments, and rollers from

Italy. v

Standards for determination

In preliminary antidumping and countervailing duty investigations, the
Commission is directed by title VII of the Tariff Act of 1930 (the Act) to
detefmine whether there is a reasonable indication that an industry in the
United States is materially injured, or is threatened with material
injurj, Z/ or the‘establishment of an industry in the United States is
materially retardéd, by reason of imports of the merchandise which are the
subject of an investigation. 3/ In making its determinations, the
Commission is required to consider, among other factors, (1) the volume of
imports of the subject merchandise which is the subject of the investigation,
(2) the éffect of the imports of that merchandise on prices in the United
States for like products, and (3) the impact of imports of such merchandise on
domestic producers of like products. —

In makingva determination as to whether there is a threat of material
injury, the Commission considers, among other factors, (1) the rate of
increase of the allegedly dumped imports into the United States market,

(2) the capacity of the exporting country to generate exports, and (3) the

1/ As the petitioners have not alleged material retardation of an industry
in either of these investigations, it is not an issue and will not be
discussed further.

2/ "Material injury" is defined as "harm which is not inconsequential,
immaterial, or unimportant.”" 19 U.S.C. § 1677(7)(A).

3/ 19 U.S.C. § 1673b(a).

/ 19 U.8.C. § 1677(7)(B).
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availability of other export markets. 2/ Findings of a reasonable
indication of threat of material injury must be based on a showing that the
likelihood of harm is real and imminent, and not based on mere supposition,

speculation, or conjecture. 5/,

Domestic industry

The term "industry" is defined in section 771(4)(A) of the Act L as
consisting of——
[tlhe domestic producers as a whole of the like product or
those producers whose collective output of the like
product constitute a major proportion of the total
domestic production of that product.
The term "like product,” in turn, is defined in section 771(10) 8/ as being-—-
a product which is like, or in the absence of like, most
similar in characteristics and uses with, the article
subject to an investigation[.]
The imported products which are the subject of these investigations are forged
undercarriage links, segments, and rollers, in both the semi-finished and
finished state.
Forged undercarriage components are used for crawler-mounted machinery,

such as earth-moving machinery, bulldozers, cranes, bucket loaders, -and

excavators. The undercarriage is that part of the vehicle which moves the

3/ Section 207.26 of the Commission's Rules (19 CFR § 207.26); H.R. Rep.
317, 96th Cong., 1st Sess., 46 (1979); Prestressed Concrete Steel Wire
Strand from the United Kingdom, Inv. No. 731-TA-89 (Final), USITC Pub,
1343, 9 (1983); Stainless Steel Sheet and Strip from West Germany, Inv.
No. 731-TA-92 (Preliminary), USITC Pub. 1252, 14-15, 14-15 (1982).

6/ 8. Rep. 249, 96th Cong., 1st Sess., 88-89 (1979); S. Rep. 1298, 93rd

Cong., 2nd Sess., 180 (1974); Alberta Gas Chemicals, Inec., v. United

States, 515 F. Supp. 780, 790 (USITC 1981).

19 U.S.C. § 1667(4)(A).

19 U.S.C. § 1677(10).

joo |~
~N N
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body of the machinery. Links are the connecting elements in the track chain.
Segments (sometimes referred to as sprockets) are cogged sections that fit on
the outside of a hub to form a sprocket-wheel to drive the track assembly.
Rollers are the revolving cylinders which contact the track assembly. There
appear to be no uses for these articles other than as components in
undercarriages. It follows that links, segments, and rollers are distinct
products with unlike physical shapes and with different characteristics and
uses. Thus, there is no question in these investigations that segments,
links, and rollers are unlike articles within the meaning of the statute.

As there are imports of all three forgings, we must look for at least
three like products in the United States. There is no question in these
investigations that there is domestic production of links, segments, and
rollers, and that these are viewed as interchangeable with the corresponding
imports at the same stage of production. I conclude that there are,
therefore, three domestic products "like" the imports subject to these
investigations.

Therefore, the significant question then becomes whether there is any
basis for distinguishing between imports of the semi-finished and finished
stages of production for the purposes of the like product analysis. If they
are considered as one article, then there will be three like products (links,

segments, and rollers). If they are considered as two different articles,
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then we will have five like products (semi-finished and finished links,
finished segments, and semi-finished and finished segments) . ¥/

In these investigations, the petitioners have argued that the finished

and semi-finished articles are both made by the same highly integrated and
interdependent industry. They have asserted that a semi-finished article is
merely a finished article at an earlier stage of production and that a
semi-finished article has no alternative use except to be made into a finished
article. 19/ Moreover, petitioners state that there are no clear
distinctions between semi-finished and finished articles and that
semi-finished articles compete directly with finished articles. 11/ Thus,
they conclude that semi-finished and finished articles are part of the same
industry.

As appealing as this argument may seem, it conflicts with the
overwhelming weight of the Commission's traditional anglyses of the "industry"

question. 1In Hot-Rolled Stainless Steel Bar, Cold-Formed Stainless Steel Bar,

and Stainless Steel Wire Rod from Spain, 12/ the Commission found that

cold-formed stainless steel bar is unlike hot-rolled stainless steel bar

because the former is the result of further processing of the latter and

9/ There are no imports of semi-finished segments during the period under
investigation. Therefore, by statute, they are not considered in
determining the like product for the purposes of these investigations.

10/ Petitioners' postconference brief, p. 10.

11/ Petitioners cite Lamb Meat from New Zealand, Inv. No. 701-TA-80
(Preliminary), USITC Fub. No. 1191 (1981), to support, in part, the
consideration of semi-finished and finished forgings as one product. 1In
that case, however, the Commission's opinion is based on the special
legislative history surrounding agricultural products. S.Rep. 96-249,
96th Cong., 1lst Sess., 88 (1979).

Invs, Nos. 701-TA-176, -177, and -178 (Final), USITC Pub. No. 1333
(1982) .

li—-‘
N
~
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because cold-formed bar has uses unavailable to hot-rolled. 13/ In several

. . . . . /
recent decisions entitled Fireplace Mesh Panels from Taiwan, 14 the

Commission found that the like product consisted of mesh panels, excluding
from the definition rolls of fireplace mesh. Although there were several
minor uses for rolls of mesh, the overwhelming use was as an input into the

mesh panels. Finally, in Certain Flat-Rolled Carbon Steel Products from

Brazil, 15/ the Commission found that coiled and cut-to-length steel are not
one product.
[Wlhile the coiled products share certain characteristics
and end uses with plate, they are semi-finished materials
that differ from plate in their coiled configuration and
do not necessarily compete with plate until they are
subjected to further processing. 16/
We are faced with the identical question in the present investigations.
The record in these investigations reveals that there are several major
distinctions between semi-finished and finished articles, including

processing, costs, and their lack of substitutability. Semi-finished

undercarriage parts must undergo extensive machining, heat-treating,
17/

hardening, and painting before they are considered to be "finished."

This further processing adds significantly to the value of the semi-finished

articles.
13/ 1Id., 5-6.
14/ Inv. No. 701-TA-185 (Preliminary), USITC Pub. No. 1284 (1982); Inv. No.

731-TA-49 (Final), USITC Pub. No. 1250 (1982).

15/ TInv. No. 731-TA-123 (Preliminary), USITC Pub. No. 1361 (1983).
16/ Id., 5.
17/

Report, pp. A-3-4.

10
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Moreover, semi-finished and finished parts are not interchangeable. A
manufacturer of crawler-tractor machinery or a tractor repair shop that has a

requirement for finished parts may not use semi-finished forgings in lieu of

the finished parts as original or replacement equipment.

These distinctions are further underscored by the fact that "finishing”
by the petitioners would require additional capital investments in production
and milling equipment, working capital, and employees for these operations.
With the exception of Caterpillar (which produces both semi-finished link
forgings and finished links), no other United States firm produces any of the
articles subject to these investigations in both the semi-finished and
finished forms. The semi-finished forgings produced by the petitioners are
sold exclusively to the U.S. producers of crawler-mounted tractor machinery.
The finished components which are produced by the tractor manufacturers are
incorporated into the original equipment manufactured by these producers or
sold through their related distributor organizations for use as replacement
parts in the so-called after-market.

For the foregoing reasons, semi-finished and finished undercarriage
forgings are not like articles. I therefore conclude that these
investigations involve five different like products: finished segments,
finished links, finished rollers, and semi-finished links, and semi-finished
rollers. |

Haﬁing defined the like product in these investigations, I must now turn
to the definition of thé domestic industry. The usual Commission practice is
to define an industry én the basis of the like product which it has found. 1In

these cases, however, it is more appropriate to find two industries; a

11
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semi-finished forging industry and a finished forging industry. 1In the
semi-finished industry, the same personnel, machinery, and similar production
processes are used in the fabrication of the articles in question. While
there is certainly some disparity in the range of products made by each
petitioner, 18/ the similarities so far outweigh the differences that I
conclude that there is only one industry. 13/

For the same reasons, I conclude that there is one industry making

A . . /
finished undercarriage forgings. 20

18/ Report, pp. 10-14.

19/ Several of the domestic producers do not make all three of the
undercarriage components at issue which suggests a more precise industry
analysis. However, several of the petitioners have not been able to
provide the Commission with certain information broken out on a
product-by-product basis, so that even if I had found three separate
industries, they would have to be analyzed as one pursuant to section
771(4) (D) of the Act. 19 U.S.C. § 1677(4)(D).

Since there is at least one domestic producer who is likewise an
importer of at least one of the products under investigation, I must
consider whether "appropriate circumstances” for exclusion of "related
party" exist under § 771(4)(B) of the Act. In the instant
investigations, given the relatively small number of firms in each
industry, I find that the exclusion of any one of them would greatly
distort the resulting picture of the U.S. industry. See Certain
Automated Fare Collection Equipment and Parts Thereof from France, Inv.
No. 701-TA-200 (Preliminary), USITC Pub. No. 1323 (1982); Unlasted
Leather Footwear from India, Inv. No. 701-TA-1 (Final), USITC Pub. No.
1045, 4-5 (1980); Television Receiving Sets from Japan, Inv. No.
751-TA-2, USITC Pub. No. 1153, p. 11 (1981); Motorcycle Batteries from
Taiwan, Inv. No. 731-TA-42 (Preliminary), USITC Pub. No. 1157 (1981).
In the event that I had determined to exclude such a domestic producer
from consideration herein, I note that it would not have changed any of
my conclusions. Should these cases return for final investigations,
this issue can be explored more thoroughly.

IN
~

12
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Condition of the domestic semi-finished forgings industry &y zz/

Semi-finished links. —- The data available to the Commission reveal

serious declines in this industry's performance during the period under

consideration. U.S. production of semi-finished links declined sharply from
1980 to 1982 and no production was reported in January-March 1983. The
available data on capacity show no increases, while capacity utilization
declined sharply over the period under consideration. 23/ U.S. producers'
capacity remained totally unutilized in January-March 1983. U.S. producers’
commercial shipments of semi-finished links declined precipitously from 1980

24/ The unit

25/

to 1982 and no shipments were reported in January-March 1983.
value of these shipments showed virtually no increase from 1981 to 1982.

Semi-finished rollers. —- U.S. production of semi-finished rollers

declined sharply from 1980 to 1982 and then fell again in January-March 1983
relative to that for the corresponding period in 1982. 26/ Although U.S.
producers' capacity increased from 2.4 million units in 1980 to 3.0 million

units in 1982, or by 24 percent, capacity utilization remained at very low

levels and declined over the period. It declined from 1980 to 1982 and then

21/ Much of the information with regard to the condition of the domestic
industry is confidential because of the limited number of purchasers and
producers of these articles, and, therefore, must be discussed in
general terms.

22/ In addition, an important factor affecting the condition of the domestic

semi-finished forgings industry is that the workers at the largest U.S.
customer for semi-finished components, Caterpillar, were on strike from
October 1982 through April 1983. This resulted in a dramatic drop in
the demand for semi-finished forgings during this period. Report,
p. A-8.

23/ Report, p. A-15.

24/ Report, p. A-16.

25/ Report, p. A-17.

26/ Report, p. A-16.

13
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dropped sharply from January-March 1982 to January-March 1983. U.S.
producers' commercial shipments of semi-finished rollers declined from 1980 to
1982 and then fell sharply in January-March 1983 relative to those for the
corresponding period in 1982. 2l The unit value of these commercial
shipments remained relatively constant from 1980 to 1982 and then fell by more
than 20 percent in January-March 1983 relative to that for the corresponding
period in 1982.

Semi-finished segments. —- U.S. production of semi-finished segments
increased significantly from 1980 to 1981, but then declined sharply in
1982. 28/ There was no production reported in January-March 1983. There
was a sl1ght increase in U.S. producers' reported capacity. However, capacity
utilization was minimal and declined during the period under consideration.
Capacity utilization declined from 5 percent in 1980 to 2 percent in 1982. No
capacity was utilized in January-March 1983. The trend of U.S. producers'
commercial shipments followed that established by production. However, the
average unit value of these shipments increased from 1980 to 1982.

All semi-finished components. -- Employment data were available only for
the industry producing all semi-finished forged undercarriage components.
These data uniformly show declining trends. Total employment declined by 24
percent from 1980 to 1982 and by 32 percent in January-March 1983 relative to

’ 29/

the corresponding period in 1982. == The number of production and related

workers producing these articles declined by 29 percent from 1980 to 1982 and

/ Report, p. A-18.
/ Id.
/ Report, p. A-19.

O |00 |~
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by 91 percent in January-March ,1983 relative to that for the corresponding
period in 1982.

The number of hours worked by production and related workers producing

these articles as well as the wages paid to these workers and the total
compensation paid to such workers declined by more than 50 percent from 1980
to 1982. Moreover, the average hourly compensation earned by these workers
declined by 8 percent from 1981 to 1982.

Financial data were also available only for the industry producing all
semi-finished forged undercarriage components. 30/ These data show a sharp
decline in profitability since 1981 with particularly heavy losses appearing

in the interim period ending March 31, 1983.

Condition of the finished forgings industry

Much of the data on domestically produced finished forged undercarriage
components is confidential because, for the most part, only two firms reported
data and because Caterpillar represents such a large portion of the industry.
Thus, a detailed discussion of the condition of the domestic industry must be
curtailed. The major indicators of ihjury, such as production, capacity
utilization, and shipmegts all show sharp declines in the period under
investigation, 1/ Meaningful data on producers’ aggregate employment and

profitability are not available. 32/

Report, p. A-21.

Report, pp. A-15-18.

Caterpillar, the largest U.S. producer, did not provide information on
its employment or on its financial performance.

IWIM(A)
N = O
N NN

15



- 16 -

Reasonable Indication of Material Injury by Reason of Semi-finished Imports.

Semi-finished links. -- The exact figures with regard to U.S. imports of

semi-finished links cannot be revealed because their confidential

nature. 33/ However, imports of semi-finished links from Italy have
increased both absolutely and relative to domestic consumption during the
period under consideration. The weighted average price received by domestic
producers declined significantly from January to September 1982. 34/
Comparisons of the quarterly prices Caterpillar paid for imported merchandise
from Italy with those paid for domestically produced merchandise consistently
resulted in margins of underselling. 35/ These margins ranged from 7 to 35
percent and were largest in the quarter immediately preceding the largest
quarterly decline in the weighted average price of the domestically produéed
articles. 26/ Lost sales allegations concerning semi-finished links
primarily involved saleé to Caterpillar. Data provided by Caterpillar on its
own consumption of semi-finished links indicate that thevfirm's purchases of

imported merchandise displaced domestic production of the articles. 31/

Semi-finished rollers. 38/ Imports of semi-finished rollers from Italy

L 39/
increased as a share of consumption from 1980 to 1982. *2 There were

33/ They represent Caterpillar's purchases. Caterpillar has been the sole
importer of these articles during the period under consideration.
Report, pp. A-26 and A-28.

34/ Report, p. A-32.

35/ Report, pp. A-31-32.

36/ 1d.

37/ Report, p. A-36.

38/ Here again, Caterpillar is the sole importer of these articles, and thus

' much of this discussion must be limited to general trends.

39/ Report, p. A-29.

16
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impressive increases in the weighted average price received by domestic
producers during January-June 1981, however prices showed little change in the

following quarters. Comparisons of Caterpillar's prices for domestically

produced articles with the firm's prices for imported merchandise from Italy
consistently resulted in margins of underselling. These margins ranged from 6
to 14 percent and were largest during 1982. Here again, lost sales
allegations primarily concerned Caterpillar. Data provided by Caterpillar
would indicate that its purchases of merchandise from Italy displaced
domestically produced articles.

Semi-finished segments. There were no imports of semi-finished segments
during January 1980-March 1983. Thus, imports of these articles could not be

a cause of injury to the domestic industry.

Reasonable indication of material injury by reason of finished imports

U.S. imports of finished forged undercarriage components declined sharply
during 1980 to 1982. Imports of links declined by 58 percent, segments by 8
percent, and rollers by 63 percent. There were some increases in imports in
January-March 1983 relative to the corresponding period of 1982. However, it
is reasonable to assume that these increases were the indirect result of the
Caterpillar strike, which stifled domestic shipments of finished articles, and
thus, forced end users to purchase the imported product. As a share of
apparent consumption, U.S. imports of the finished articles increased from
1980 to 1982. However in the case of links and rollers, these increases were
small.

In these investigations, I have found two industries to exist.

Therefore, under normal circumstances, I would assess the impact of imports on

17
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each of these two industries as I have already done here. Nevertheless, the
petitioners have argued that the production and sale of semi-finished forgings
are affected by imports of finished and assembled forgings. Without deciding
whether it is proper to assess the impact of imports on a different industry,
I note that the only specific and substantial ailegations of lost sales on
finished and assembled undercarriage components were made by two of the
petitioners —-- firms that produce semi-finished forgings. 40/ However, the
Commission's investigation has made it clear that none of the petitioners have
ever produced commercial quantities of any of these articles. The purchasers
of these products do not consider any of the petitioners to be qualified to
produce finished or assembled components to their specifications. a1/
Finally, it is clear that the petitioners have never made any effort to sell
finished or assembled products to the other market for these products, namely
the independent distributors in the replacement parts market. 42/
Therefore, I can find no lost sales or lost revenues to petitioners by reason
of finished or assembled components.

Producers of finished and assembled undercarriage components -- the OEM
crawler equipment makers —- were also asked to supply lost sales and lost
revenues information, but only two of them provided this information. These

firms indicated that it is the dealer/distributors who are in direct

competition with the imported articles in the replacement parts market.

40/ Report, pp. A-34 and A-38.
41/ Id. '
42/ Conference transcript, pp. 110-11, 163-64.
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VIEWS OF COMMISSIONER PAULA STERN

On the basis of the record in Investigation No. 701-TA-201
(Preliminary), I determine that there is no reasonable
indication that an industry in the United States is materially
injured or threatened with material injury, or that the
establishment of an industry is materially retarded, by reason
of allegedly subsidized imports of semifinished or finished
forged undercarriage components from Italy.

On the basis of the record in Investigation No. 731-TA-133
(Preliminary). I determine that there is no reasonable
indication that an industry in the United States is materially
injured or threatened with material injury, or that the
establishment of an industry is materially retarded, by reason
of imports of semifinished or finished forged undercarriage
components from Italy, which are allegedly sold at less than

fair value. 1/

1/ Material retardation of an industry is not ‘an issue in
either of these investigations and will not be discussed
further.
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Standards for determination

In preliminary antidumping and countervailing duty
investigations, the Commission is directed by Title VII of the
Tariff Act of 1930 (the Act) to determine whether there is a
reasonable indication that an industry in the United States is
materially injured, or is threatened with material injury, or
the establishment of an industry in the United States is
materially retarded, by reason of imports of the merchandise
that is the subject of an investigation. 2/ "Material injury"
is defined as "harm which is not inconsequential, immaterial,
or unimportant." 3/ In making its determinations, the
Commission is required to consider, among other factors, (1)
the volume of imports of the subject merchandise which is the
subject of the investiéation,_(z) the effect of the imports of
that merchandise on prices in the United States for like
products, and (3) the impact of imports of such merchandise on

domestic producers of like products. 4/

2/ 19 u.s.c. §§1671b(a) and 1673b(a).
3/ 19 U.s.cC. §1677(7)(n).

4/ 19 u.s.c. §1677(7)(B).
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In making a determination as to whether there is a threat
of material injury, the Commission considers, among other
factors, (1) the rate of increase of the allegedly dumped or
subsidized imports into the United States market, (2) the
capacity of the exporting country to generate exports, and (3)
the availability of other export markets. 5/ Findings of a
reasonable indication of threat of material injury must be
based on a showing thét the likelihood of harm is real and
imminent, and not based on mere supposition, speculation, or

conjecture. 6/

5/ Section 207.26 of the Commission's Rules (19 CFR §207.26);
H.R. Rep. 317, 96th Cong., lst Sess., 46 (1979); Prestressed
Concrete Steel Wire Strand from the United Kingdom, Inv. No.
731-TA-89 (Final), USITC Pub. 1343, 9 (1983); Stainless Steel
Sheet and Strip from West Germany, Inv. No. 731-TA-92
(Preliminary), USITC Pub. 1252, 14-15 (1982).

6/ S. Rep. 249, 96th Cong., lst Sess., 88-89 (1979); s. Rep.

1298, 93rq4 Cong., 24 Sess., 180 (1974); Alberta Gas Chemicals,
Inc. v. United States, 515 F. Supp. 780, 790 (USCIT 1981).
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In preliminary cases the Commission is required to base

its decision on the "best information available" at the time. 7/

Both the House and Senate Reports on the Act are instructive on
what is expected in reaching preliminary determinations. Each
of these reports recognizes the unusual strictures placed upon
the Commission in investigating and deciding on a petition
within 45 days and, furthermore, each exhorts the Commission to
make every effort to strive for a thorough investigation. The
Senate Report observes that,

[wlhile the Committee recognizes that the ITC

cannot conduct a full-scale investigation in 45

days, it expects the Commission to make every

effort to conduct a thorough inquiry during

that period. The nature of the inquiry may

vary from case to case depending on the nature

of the information available and the complexity
of the issues. 8/ (emphasis added)

The House Report observes that,

[t]he time limit in the bill for an ITC
preliminary determination, although longer than
that under present law, is still quite brief.
It is therefore intended that the ITC will
investigate the allegations in the petition in
as thorough a manner as possible using the ~
information available within that time period,
and will provide interested parties a
reasonable opportunity to present their views.
9/ (emphasis added)

7/ Sections 703(a) and 733(a), Trade Act of 1979, 19 U.S.C.
§§167l(b) and 1673(b). See Countertop Microwave Ovens, Inv. No.
731-TA-4(P) at 5-6; Suppigﬁéntal Views of the Commission with
Regard to the Importation of Components and Parts of Rail
Passenger Cars, Additional Views of Vice Chairman Michael J.
Calhoun and Commissioner Paula Stern, at 17-20 (March 23, 1981).
8/ S. R. No. 96-249, 96th Cong., lst Sess., 66 (1979).

9/ H. R. No. 96-317, 96th Cong., 1lst Sess., 61 (1979).
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Thus, the Congress seems to have intended for us to conduct
preliminary investigations SO as to reasonably approach
thoroughness, rather than establishing thoroughness as a
standard in itself. The standard of thoroughness can only be
satisfied in final determinations.

Moreover, despite the fact that we are to conduct an
investigation, the statutory scheme envisions an important role
for petitioners. First, petitioners must provide information
in their petition supporting their complaint. In this
connection, the House Report observes that,

the petition must be accompanied by

information supporting those

allegations which is reasonably

available to the petitioner. 10/
Second, petitioners must not only supply information, they have
a burden of coming forward. The Senate Report is clear:

The burden of proof under section

733(a) (and 703(a)) would be on

the petitioner. 11/

To build ité record, the Commission, depends upon
information submitted by the industries that it investigates;
In this investigation the firm representing the major
proportion of total domestic production is not a petitioner.

But this firm is part of the domestic industry on whom we

depend for the necessary information. Although the Commission

ig/ Id. at 60.
11/ S. R.; supra, at 66.
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has subpoena power, 19 U.S.C. 1333, it must necessarily rely on
voluntary compliance in order for requests for information from
many firms to be processed in less than 45 days, as required by
‘law. This is especially true when the information needed to
Ssupport a determination is in the control of those who stand to
gain from that determination.

The domestic industry has ample opportunity to present the
Commission with the information the Commission requires to
Support a determination, through briefs, oral arguments in
conferences, questionnaire responses, and/or during the course
of field trip interviews. If the domestic industry chooses not
to provide the Commission with information, the Commission
should not be forced to attempt to enforce subpoenae in
addition to conducting a preliminary investigation of material
injury within a 45-day period. 1In those instances where there
are not adequate faets en the record to determine an issue
related to injury, it is logical for the Commission to draw
adverse inferences from the domestic industry's failure to
provide adequate support fo? the determination petitioned for.

It is Congress's intent that the time limits under the
entire stetutory scheme, not just regarding preliminary

investigations, are absolute:
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(A]J1l . . . time limits under Title VII of the
Tariff Act, (are) to be met in all cases . . .
. Preferably, determinations will be made
before the last day permitted by law. (emphasis
added) lg/

The investigative time periods contained in the
bill are stated in terms of the maximum time
available to the Authority and the ITC to make
their determinations. The Committee intends
that these time periods be treated as maximum
time periods, and that they not become the
general rule. It is expected that wherever any
of the determinations required under the bill
can be made in a shorter period, they will be
so made. 13/ (emphasis added)

The Congress did not authorize the Commission to extend
statutory deadlines. Nor does the Commission have the power to
avoid reaching a determination. Accordingly, the Commission
must make an affirmative or a negative determination within the
time limits of each of the investigations under Title VII. If
there is a lack of information in the record to justify an
affirmative determination, the determination must necessarily

‘be negative.

12/ S. R.; supra at 63.
13/ H. R.; supra at 62.
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Domestic Industry

The term "industry" is defined in section 771(4)(A) of the

Act, 19 U.s.cC. 1677(4)(A), as consisting of --

(t)he domestic producers as a whole of the like

product or those producers whose collective

output of the like product constitute a major

proportion of the total domestic production of

that product.
The term "like product," in turn, is defined in section
771(10), 19 U.S.C. 1677(10), as being -~

a product which is like, or in the absence of

like, most similar in characteristics and uses

with, the article subject to an investigation.
In order to determine whether a domestic industry is materially
injured, the statute directs the Commission to identify the
imported products. Once they are identified, the investigation
focuses on identifying the domestic producers of those
products. This scheme for the identification of a domestic
industry\is modeled after similar provisions in the 1979

version of the International Antidumping Code 14/ and the

1979 version of the Subsidies Code. }E/

14/ Agreement on Implementation of Article VI of the General
Xgieement on Tariffs and Trade, reprinted in H.R. Doc. No. 153,
96th Cong., lst Sess. (1979)

15/ Agreement on Interpretation and Application of Articles
Vf, XVI, and XXIII of the General Agreement on Tariffs and
Trade, reprinted in H.R. Doc. No. 153, 96th Cong., lst Sess.
(1979)
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Although the exact wording of Title VII differs from that
of the international agreements it implements, its purpose was
to narrow the discretion which had been exercised by the
Commission under predecessor legislation, particularly the
Antidumping Act of 1921 and the countervailing duty provisions
of the Tariff Act of 1930 16/ Therefore, the expansion beyond
"identical" in section 771(10) 17/ contemplates only minor
variations in characteristics and uses. 18/ WwWith this in

mind, I turn to the facts of these investigations.

16/ 19 U.sS.C. 1303(e). S. R. 96-149, 96th Cong., lst Sess.,
90-91 (1979). - -‘
17/ 19 U.s.c. 1677(10).

18/ For a more detailed exposition of my views on the question
of our discretion to determine the like product and industry in
Title VII investigations and how this discretion differs from
prior statutes and the codes, see Certain Rail Passenger Cars
and Parts Thereof from Canada, Inv. No. 701-TA-182

(Preliminary), USITC Pub. No. 1277 (1982).
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The imported products which are the subject of these
investigations are forged undercarriage components, in both the
semifinished and finished state. Forged undercarriage
components are used for crawler-mounted machinery, such as
earth-moving machinery, bulldozers, cranes, bucket-loaders, and
excavators. The undercarriage is that part of the vehicle
which moves the body of the machinery. Links are the
connecting elements in the track chain. Segments (sometimes
referred to as sprockets) are cogged sections that fit on the
outside of a hub to form a sprocket-wheel to drive the track
assembly. Rollers are the revolving cylinders which contact
the track assembly. There appear to be no other uses for these
articles.

The significant question in these investigations is
whether, in the semifinished and finished stages of production,
the imported forgings constitute one article or two. The
petitioners argue that there is a single like product -- forged
undercarriage components -- and therefore a single domestic
industry producing such components. They claim the highly
interdependent and integrated nature of the industry results in
their being injured by imports from Italy of finished and

assembled forgings as well as semifinished forgings.
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There are several flaws in this reasoning. First, the
statute refers to a product which i<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>