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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

Investigations Nos. 731-TA-113 and 114 (Preliminary)
CARBON STEEL WIRE ROD FROM BRAZIL AND TRINIDAD AND TOBAGO

Determinations

| On the basié of the £é§0td 1/ developed in fhe subject investigations,
the Commission determines, pursuant to section 733(a) of the Tariff Act of
1936 k19‘U.S.C. § 1673b(a)), that there is a reasonable indication that an
industfy in the United States is materially injﬁred by reason of impofts from
Brazil (invé;tigatién No. 731-TA-113 (Preliminary)) and Trinidad and Tobago
(investigation No. 73i—TA;ll4 (Preliminary)) of carbon steel wire rod,
provided forwin ifem 607.17 of thé Tariff Schedules of the United States,
which are alleged to‘be sold, of likely to be sold, in the United States at

less than fair value (LTFV). 2/

Background

On September 30, 1982, a petition was filédfw;th the Commission and the
Department of Commerce by counsel on behalf of Atléntic Steel Corp.,
Continental Steel Corp., Georgetown Steel Corp., Georgetown Texas Steel Corp.,
and Raritan River Steel Co., domestic producers of carbon steel wire rod,
alleging that imports of carbon steel wire rod from Brazil and Trinidad and
Tobago are being, or are likely to be, sold in the United States at LTFV
within the meaning of section 731 of the Tariff Act of 1930 (19 U.S.C.

§ 1673). Accordingly, effective September 30, 1982, the Commission instituted

1/ The record is defined in sec. 207.2(1i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i), 47 F.R. 6190, Feb. 10, 1982).

2/ Commissioner Stern also determines that there is a reasonable indication
that an industry in the United States is threatened with material injury by
reason of allegedly LTFV imports of carbon steel wire rod from Trinidad ang
Tobago.



preliminary antidumping investigations under section 733(a) of the Act (19
U.S.C. § 1673b(a)) to determine whether there is a reas§nable indication that
an industry in the United States is materially injured, or is threatened with
material injury, or the establishment of an industry in the United States is
materially retarded, by reason of imports of such merchandise from Brazil and
Trinidad and Tobago.

Notice of the institution of the Commission's investigation and of a
conference to be held in connection therewith was giveﬁ by posting copies of
the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, D.C., and by publishing the notice in‘the Federal
Register of October 14, 1982 (47 F.R. 45980). The conference was held in
Washington, D.C., on October 25, 1982, and all persons who‘requested'the

opportunity were permitted to appear in person or by'counsel.
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VIEWS OF CHAIRMAN ECKES AND COMMISSIONER HAGGART

Based on the record in these investigations, we conclude that there is a
reasonable indication that an industry in the-United States is materially
injured by reason of imports of carbon steel wire rod from Brazil, which are
allegedly sold at less than fair value. We also find that there is a
reasonable indication that an industry in the United States is materially
injured by reason of imports of carbon steel wire rod from Trinidad and
Tobago l/, which are allegedly sold at less than fair value.

In the following analysis, we first define the domestic industry and then
examine the condition of the domestic industry in terms of the relevant
economic indicators. Finally, we examine the causal relationship betweeﬁ the
condition of the domestic industry and the allegedly dumped imports on a

country by country basis.

Domestic industry

Section 771(4)(A) of the Tariff Act of 1930 defines the term "industry”
as the "domestic producers as a whole of a like product or those producers
whose collective output of the like Rpoduct constitutes a major proportion of
the total domestic production of thﬁt product.” Section 771(10) defines "like
product” as a product which is like, or in the absence of like, most similar
in characteristics and uses with the article under investigation.

Both imported and domestic carbon steel wire rod are hot-rolled,

semifinished, coiled products of solid, round cross section, not under 0.20

l/ Hereinafter referred to as Trinidad.
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inch nor over 0.74 inch in diameter which arelﬁroduced 1ﬁ a variety of
different grades, sizes and qualities.

There are three types of carbon steel wire rod based on cérbon content:
low, medium—high, and high carbon steel wire rod. Each of these types has
distinct characteristics and uses. 2/ Based on the information now available,
we conclude that low, medium-high, and high carbon steel wire rod can be
considered separate like products. 3/ However, domestic producers were not
able to break out their data on the basis of low, medium—high, and high carbon
steel wire rod because of the way in which their records are kept. 4/ Since
available data do not permit the identification of these separate like
products, the effect of the imports allegedly sold at less than fair value is
assessed under section 771(4)(D) of the Act by examination of the production
of the narrowest group which includes the like products for which the
necessary information can be provided. The narrowest group of'products which

includes the like products is all carbon steel wire rod. Thus,

g/ See Report at A-4 . Within the low carbon category, continuous cast and
rimmed wire rod can be distinguished to some degree on the basis of
characteristics and uses. Since cast rod is substitutable for rimmed rod in
all but five percent of the end use applications, we conclude that cast rod is
like rimmed rod and domestic producers of both products should be considered
as part of the domestic industry. See Commission Report at A-4. The majority
of the domestic producers informed the Commission that they could not break
out their data on the basis of cast and rimmed wire rod.

2/ We note that although counsel for Iscott, the wire rod producer in
Trinidad, has argued that Iscott makes a higher quality cast wire rod, there
was no argument that its wire rod is a separate like product.

4/ See Carbon Steel Wire Rod from Belgium and France, Inv. Nos. 701-TA-148
and 150, hearing transcript at p. 122, which has been made a part of this
record. The domestic producers gave the Commission general estimates of low,
medium-high, and high carbon steel wire rod production, but these estimates
were not based on actual figures.
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the domestic industry for purposes of these preliminary investigations

consists of the producers of all carbon steel wire rod.

Condition of the domestic industry

The domestic industry as a whole is experiencing problems. 2/ The
industry's financial performance, production, shipments, capacity utilization,
and employment levels all declined during the period under investigation. The
industry has experienced its most severe decline in these indicators in the
most recent period for which data are available (January-June 1982).

Aggregate production decreased from 5.3 million tons in 1979 to 4.7
million tons in 1981. Production for the most recent period of January-June
1982 was 1.8 million tons as compared to 2.5 million tons in the corresponding
period in 1981, a decrease of approximately 28 percent. There was a similar
decline in aggregate shipments during 1979-1981. This decline became somewhat
sharper in the first half of 1982 as aggregate shipments declined by 31
perceﬁt as compared to the corresponding period in 1981.‘ Capacity utilization
for the industry fell from 87.7 percent in 1979 to 60.5 percent in the first

half of 1982. 6/

5/ The domestic producers of carbon steel wire rod can be divided into two
groups: the integrated producers and the nonintegrated producers. The record
in this investigation shows that the nonintegrated producers are gaining
market share at the expense of the integrated producers. The integrated
producers, as compared to the nonintegrated producers, have shown much weaker
indicators of economic performance during the period under investigationm.
However, during the period January-June 1982, both the integrated and the
nonintegrated producers experienced downturns in all economic indicators at
the same time that imports increased.

6/ The capacity utilization of the integrated producers fell from 98.5
percent in 1979 to 54.4 percent in January-June 1982 despite the closing of
all wire rod facilities at Jones & Laughlin and the closing of certain rod
mills operated by U.S. Steel. Concurrently, the capacity utilization of the
nonintegrated producers fell from 75.6 percent to 64.9 percent.
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The industry has suffered declining employment levels throughout the
period with significant declines in January-June 1982. Employment decreased
by 33.5 percent during January-June 1982 while the number of hours worked
declined by a commensurate 33.1 percent, as compared to the corresponding
period in 1981. During the same period, the industry has managed to decrease
its unit labor costs from $60 per ton to $55 per ton.

Twelve firms, accounting for about 90 percent ofvtotal U.S. producers'
shipments of carbon steel wire rod in 1981, provided profit and loss figures.
Aggregate industry profit fell from $17.9 million in 1979 to an operating loss

of $40.2 million in January-June 1982.

Carbon Steel Wire Rod from Brazil

We determine that there is a reasonable indication that allegedly dumped
Brazilian imports have caused material injury to the domestic carbon steel
wire rod industry. Our decision is based primarily on the sharp increase in
imports from Brazil in the first half of 1982, evidence of underselling, and
lost sales to Brazilian imports.

There were negligible imports of carbon steel wire rod from Brazil in
1979 and no imports in 1980. Imports from Brazil reached 32,579 tons in 1981,
all of which entered in the last half of the year. For the first six months
of 1982, these imports increased to over 69,000 tons, double the 1981 levels.
Brazil's entry into the U.S. market and its steadily increasing market share
coincide with the decline in U.S. apparent consumption. Imports from Brazil
have increased as a share of apparent U.S. consumption from less than 0.05

percent in 1979 to 3.3 percent in January-June 1982, while such imports have
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increased as a share of U.S. noncaptive consumption ffoﬁ less than 0.05
percent in 1979 to 5.0 percent in January-June 1982. 7/ |
The best pricing data is available for standard quality wire rod, AISI

designation 1008, the most fungible product in the market. Pricing data

available for imports from Brazil indicate a steady downward trend during the
period under investigation. Prices of Brazilian rod decreased by 11.5 percent
from the third quarter of 1981 to the second quarter of 1982. During the same
period, prices for comparable domestic rod declined by only 8.5 percent.
Direct pricing comparisons between domestic rod and Brazilian wire rod
indicate that Brazilian rod undersold domestic rod in two of the four quarters
for which information was available.

Lost sales information also indicates that wire rod from Brazil is
causing injury to the domestic industry. During the period January 1981
through June 1982, the domestic industry alleged 27 separate instances of lost
sales to the imported product. The Commission staff was able to verify that
in 14 of those instances, the purchaser bought imported rod from Brazil
primarily because of its lower price. These lost sales amounted to over
24,000 tons, or about 25 percent of the imports reported for the period

January 1981 to June 1982.

Z/ Domestic shipments are divided into transfers or sales to related wire
drawers (captive shipments) and sales to non-related wire drawers (commercial
shipments). Apparent U.S. consumption is calculated by adding U.S. producers'
total shipments (i.e., commercial shipments and captive shipments) and imports
for consumption, and by subtracting U.S. exports from that sum. Apparent U.S.
noncaptive consumption is calculated by adding U.S. producers' commercial
shipments and imports for consumption, and by subtracting U.S. exports from
that sum.
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Carbon Steel Wire Rod from Trinidad

We determine that there is a reasonable indication that allegedly dumped
imports from Trinidad have caused material injury to the domestic carbon steel
wire rod industry. Our decision is based primarily on the sharp increase in
imports from Trinidad since their entrance in the mafket in the last quarter
of 1981, preliminary indications of underselling in the U.S. market, and
confirmed lost sales because of price.

Production of carbon steel wire rod in Trinidad began in July 1981. For
the remainder of that year, Trinidad shipped 6,010 tons of wire rod to the
United States. In January-June 1982, imports from Trinidad increased to
19,645 tons, more than triple the 1981 level. Additionally, an analysis of
wire rod shipments from Trinidad on a quarterly basis indicates that such
imports increased steadily from the third quarter of 1981 to the third quarter
of 1982. This significant increase comes at a time when domestic consumption
has declined precipitously. Imports from Trinidad hgve increased as a share
of apparent U.S. consumption from 0.1 percent in 1981 to 1.0 percent in
January-June 1982, while such imports increased as a share of apparent U.S.
noncaptive consumption from 0.2 percent in 1981 to 1.4 percent in January-June
1982. 8/

For purposes of this preliminary investigation, the limited pricing data

on wire rod from Trinidad provide a reasonable indication of underselling..gl

8/ See Report at A-3(0, See Footnote 7 on p. 7.

Ey Much of the information on prices is derived from information obtained
during Investigations Nos. 701-TA-148-150, Carbon Steel Wire Rod from Belgium,
Brazil and France. In response to questionnaires sent to purchasers in those
investigations, the Commission also received some pricing information on wire
rod from Trinidad.
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A comparison of the weighted-average~delivered prices paid by purchasers of
standard quality low-carbon steel wire rod from the U.S. with those by
purchasers of comparable wire rod from Brazil and Trinidad reveals that the
wire rod from Trinidad was, on average, the lowest priced of the three. 10/
In both quarters for which data are available, wire rod from Trinidad
undersold the domestic product. 11/ Additionally, information indicates that
prices of wire rod from Trinidad have declined in each successive quarter in
which such rod was sold in the U.S. market. Finally, the Commission staff

confirmed two lost sales to imports from Trinidad on the basis of price.

10/ An analysis of customs unit values also indicates that the imports from
Trinidad have lower customs values than those from Brazil. See Report at A-37.

ll/ Counsel for Trinidad has provided the Commission with pricing
information which suggests that the wire rod from Trinidad oversells its U.S.
competition in the Gulf area. The Commission has been unable to determine
whether pricing trends by regional areas exist or to examine fully the impact
of imports in other areas of the country during the course of this preliminary
investigation. If this investigation returns for a final determination, we
will explore this question more fully.
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ADDENDUM TO VIEWS OF CHAIRMAN ECKES AND COMMISSIONER HAGGART

These comments relate to points raised in Commissioner Stern's views,
which begin on the opposite page.

We note that Commissioner Stern's views in these investigations include
comments on other investigations which the Commission has officially
terminated, l/ namely investigations regarding certain carbon steel products
from Belgium, France, Italy, Luxembourg, the United Kingdom and the Federal
Republic of Germany.

A majority of the Commission determined that this agency had legal
authority to terminate those investigations (19 USC 1671c(a)), and concluded
that such action was consistent with the public interest and sound,
responsible agency practice. Because these carbon steel subsidy
investigations were officially terminated, we have not issued views explaining
our votes in those investigations, which were announced prior to the
terminations.

Any reference whatsoever to our supposed rationale for deciding those
investigations is entirely speculative and conjectural. The views of
Commissioner Stern on the carbon steel cases stand alone. In our opinion,
they should not be accorded legal significance, and thus are of no

precedential value.

l/ See 47 Fed. Reg. 49104 (1982) and Commission Notice of Termination issued
Nov. 10, 1982 (to be published in the Federal Register).

10
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VIEWS OF COMMISSIONER PAULA STERN

INTRODUCTION

I determine, pursuant to section T31l(a) of the Tariff Act of
1930 (hereinafter the Act), ¥/ that there is a reasonable indication
that an industry in the United States is materially inJjured and
threatened with material injury by reason of alleged less-than-fair-
value imports of carbon steel wire rod from Brazil and Trinidad and
Tobago.

The reasons for my determination in these two cases closely
parallel my views in the recent final countervailing duty investigations
involving imports of carbon steel wire rod from Belgium and France. *¥/
In brief, the domestié industry producing carbon steel wire rod is
suffering severe injury as demonstrated by virtually all economic
indicators at the Commission's disposal. The situation of this industry
is rapidly deteriorating. The subject importé from Brazil and Trinidad
and Tobago, allegedly sold at less than fair value, are underselling
domestically-produced wire rod and have rapidly captured a significant
share of apparent U.S. consumption. Although our data is incomplete

at this stage of our investigation, the best information available to

¥/ 19 U.S.C. section 1673(a).

¥¥/ These investigations were terminated by a 2-1 vote of the Commission
after the Commission had reached a unanimous negative final determination
with respect to imports from Belgium (Inv. No. TO1-TA-148) and an
affirmative determination with respect to imports from France (Inv. No.
TO1-TA-50. I dissented from the Commission majority's vote to terminate
these investigations because in my view the withdrawal of the petitions

by petitioners in those cases after the Commission's vote is not authorized
by the statute. See Action Request INV-82-259, Terminating Inv. Nos.
701—TA—éh8/150(F), and accompanying memorandum of Commissioner Stern,
CO2-F-T8.
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us also provides a reasonable indication that the ability and likelihood
of the producer in Trinidad and Tobago to increase its exports to the
United States poses a reasonable indication of threatened material injury
that is both real and imminent.

For purposes of this preliminary investigation, the effect of the
subject imports from Brazil and Trinidad and Tobago must also be
considered in light of the impact of other unfairly traded imvorted
carbon steel wire rod from France */ and Venezuela. ¥¥/ ¥¥¥/ preliminary data
indicate that imports from each of these countries compete in the same
market, are directed to the same end-users, pass through the same
channels of distribution, and are priced similarly. fffj/ Furthermore,
these cases on a narrowly defined product line are set against the
overall plight of the entire steel industry in the United States. I
have discussed these subjects in detail in my "Views" written in support

of my determinations in Certain Carbon Steel Products from Belgium, France,

Italy, Luxembourg, the United Kingdom, and the Federal Republic of Germany,

which were decided by the Commission on October 15, 1982. I am, there-

fore, incorporating those "Views" into the present ones at the end.

f/ On September 27, 1982, the Department of Commerce published a final
determination that imports of carbon steel wire rod from France are bene-
fitting from subsidies. See 47 F.R. L2k22,

¥%¥/ On July 23, 1982, the Department of Commerce published a preliminary
determination that imports of carbon wire from Venezuela are being sold in
the United States at less than fair value. See 47 F.R. 31910.

*%¥%/ An earlier countervailing duty case involving imports of carbon steel

/ wire rod from Brazil (Inv. No. TO1-TA-1L49, Final), was suspended by the
Commission on October 6, 1982, LT F.R. L4166, pursuant to an agreement be-
tween the Department of Commerce and the government of Brazil. The suspension
agreement is based on the institution of an export tax by the government of
Brazil which effectively negates the subsidy originally found to be conferred

on Brazilian producers' and exporters' shipments of the subject merchandise.

*¥%¥¥% /Should these cases return for a final investigation, I would expect
the Commission to gather more detailed information on the impact of imports
from these countries on the domestic industry. The question of whether
cumulation of these imports at a final investigation would be appropriate,
is, therefore, still open.
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THE DOMESTIC INDUSTRY

Section TT1(k4)(A) of the Tariff Act of 1930 defines the term
"industry" as the "domestic producers as ‘a whole of a like product or
those producers whose collective output of the like product constitutes
a major proportion of the total domestic production of that product."
Section 771(10) defines "like product" as a product which is like, or
in the absence of like, most similar in characteristics and uses with
the article under investigation. |

Carbon steel wire rod is a hot-rolled, semifinished, coiled
product of solid, round cross section, not under 0.20 inch nor over
0.74 inch in diameter. Tt is produced in a variety of different grades,
sizes and qualities.

There are three categories of carbon steel wire rod based on
carbon content: low, medium-high, and high carbon steel wire rod. Each
of these categories has distinct characteristics and uses. Virtually
all of the wire rod imported from Brazil and‘Trinidad and Tobago is
low-carbon rod, ¥/ whereas the domestic industry produces all three
categories. Carbon steel wire rod can also be distinguished on the
basis of the production process. There are two methods of making wire

rod: the ingot method and the continuous casting method. ¥¥/

¥/ See Report, p. A- 4.

¥%¥/ See Commission Report at p. A-l.
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Wire rod produced by the ingot process may be "killed" (deoxidized)
to retard the evolution of gases and segregation of residuals,
"rimmed," in which the gas evolution and residual segregation

are allowed to occur, or "semi-killed" in which the rod is killed
to various degrees. ©Steel wire rod made by the continuous casting
process is, by necessity, "killed."

During the rimming process the residuals in rod are reduced, making
the rod very soft and ductile. Rimmed rod is easier to draw into such
types of wire, as very fine mesh, because of its ductile qualities.

Killing the steel causes the residuals to be scattered throughout
the rod, generally making it stronger (more tensile). */ Although steel
made by the continuous casting method is always killed, the amount of
residuals can also be controlled by the kinds of scrap used to make
the steel. The use of certain kinds of scrap can result in very low
am~unts of residuals and, therefore, greater ductility. With this
control of the casting process, cast wire rod can be substitutable for

rimmed rod in all but 5 percent of the cases, e.g., fine wire mesh. *¥/

¥/ See Commission Report at A- 3.

¥%/ See Commission Report at A- 3.
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Certain wire drawers prefer rimmed steel because of its greater
ductility. Rimmed wire rod also provides a greater yield and results
in less die wear for the drawer. However, rimmed steel usually sells
for $25 to $35 higher than cast rod. Although the control of residuals
during the casting process increases the cost of cast rod, the cost of
cast rod normally is still lower than the cost of rimmed rod, especially
when scrap prices are low, as they are now. If the cast rod is sold
for a lower cost, wire drawers will substitute cast rod for rimmed rod.
Since cast rod is substitutable for rimmed rod in all but 5 percent of
the cases and is substituted for rimmed rod if it is sold at a low
enough price, which is the normal practice, I conclude that cast rod
is like rimmed rod and producers cf both products should be considered
in the domestic industry.

Although low carbon steel wire rod could be considered a separate
like product, domestic producers in response to questionnaires were not
able to break out their data on the basis of low, medium-high and high
carbon steel wire rod because of the way in which their records are kept. ¥/
I, therefore, conclude under Section T71(D)(L4) of the Act that the domestic

industry consists of the producers of all carbon steel wire rod.

¥/  See Hearing Transcript, Inv. No. TOl-TA-L8 and 50, Carbon Steel Wire
Rod from Belgium and France, at p. 122. The domestic producers gave the
Commission general estimates of low, medium~high, and high carbon steel
wire rod production, but these estimates were not based on actual figures.
The majority of the domestic producers also informed the Commission that
they were unable to break out their data on the basis of cast and rimmed
wire rod.
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CONDITION OF THE U.S. INDUSTRY

The domestic industry as a whole is clearly experiencing problems.
The industry's financial performance, production, shipments, capacity
utilization, and employment levels all declined during the period under
investigation. Additionally, the industry has experienced its most
severe decline in the most recent period, January-June 1982.

In this investigation, the domestic producers of carbon steel
wire rod were divided into two groups: the integrated producers and the
nonintegrated producers. It is readily apparent that the nonintegrated
producers are gaining market share at the expense of the integrated
producers. The integrated producers have shown much weaker indicators
of financial health for the period under investigation. However, January-
June 1982 witnessed the nonintegrated producers joining the integrated
producers in their financial straits. The integrated producérs have
reported net operating losses for every period‘since 1979 whereas the
nonintegrated producers were in the black until January-June 1982. Aggregate
industry profit fell from 1T7.9 million dollars in 1979 to an operating
loss of $40.2 million in January-June 1982. During this time the net
operating profit of the nonintegrated producers fell from a high of
$37.8 million in 1979 to a net operating loss of $4 million in the first
half of 1982

Aggregate production decreased from 5.3.million short tons in
1979 to 4.7 million tons in 1981 and further dropped from 2.5 million

in January-June 1981 to 1.8 million or by approximately 28 percent for
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the comparable period in 1982. 1The decline in aggregate shipments was
exactly the same in the 1979-1981 period and somewhat sharper in the
first half of 1981 compared to the first half of 1982.

Capacity utilization fell from 87.7 percent in 1979 to 60.5 percent
in the first half of 1982. The capacity utilization of the integrated
producers fell from 98.5 percent in 1979 to 5k.L percent in January-
June 1982 despite the closing of all wire rod facilities at Jones &
Laughlin and the closing of several mills operated by U.S. Steel.
Simultaneously, the capacity utilization of the nonintegrated producers
fell from T75.6 percent to 64.9 percent.

The industry has suffered declining employment levels throughout
the period with the January-June 1982 p-riod having the most devastating
declines. In this most recent period, employment decreased by 33.5
percent while the number of hours worked declined by a commensurate
33.1 percent. During the same period the industry has managed to decrease

its unit labor costs from $60 per ton to $55 per ton.

BRAZIL

A. Imports */

Imports of carbon steel wire rod from Brazil were minimal prior

to the last half of 1981, when they suddenly rose to 33,000 tons, or

¥/  See Table 17 at A-27of the Report.
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4.3 percent of total imports. In the first six months of 1982, imports
from Brazil have surged to 69,000 tons, and Brazil has captured

over 18 percent of the import market in less than two years. As a
ratio of apparent U.S. consumption, imports of carbon steel wire rod
from Brazil have increased from 0.6 percent in 1981 to 3.3 percent in
January-June 1982. ¥/ When compared to apparent non-captive U.S.
consumption, the ratio rises to 5 perccnt. ff/

B. Pricing and Lost Sales

The U.S. producer price index for low-carbon steel wire rod
increased about 40 percent from 19%9 to the third quarter of 1981. The
price index has since leveled off, coinciding with the rapid increase in
Brazilian imports.

Several different methods of comparing prices of domestically
produced and imported carbon steel wire rod were used in this investi-
gation. fff/ In two of these comparisons, no significant underselling

was reported by Brazilian imports. When the Commission compared prices

%/  See Table 18 at p. A-30 of the Report.

#%/ 14,

*%% / See Discussion of prices at pp. A-31-3%f the Report.
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of U.S.-produced wire rod in a given period with prices of imports
delivered in the following calendar quarter,'hdwevér,vthe7resulbs

were markedly different. .Prices of wire‘fodliﬁportéd from Brazil

and reported in the January-March énd April—Juné quarters were
significantly below average’domestic-producefs"priqes in the

preceding periods. */ For purposes of this pfeliﬁinary investigation,
these margins of underselling support a finding that there is at
least a reasonable indicatién»of price’suppréssionbcaused byvthe
Brazilian imports.

The Commission staff was able to confirm 20 instances of lost
sales due to imported wire rod from Brazil out of 25 ﬁllegations
checked. Of these lost sales, 1h_of these purchases, accounting for
over 20 percent of wiré rod imports ffom'Brazil sincg 1980, were

because of a lower price offered by the importer.

¥/ The actual figures are confidential; see p. A35 of the Report.
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TRINIDAD AND TOBAGO

A. Imports ¥/

Imports of carbon steel wire rod from Trinidad and Tobago
began in the fourth quarter of 1981. In the first three quarters of
1982, these imports. amounted to 33,826 tons and have increased in
each quarter.. ff/ As a ratio of apparent non-captive U.S. consumption,
imports from Trinidad have rapidly grown to 1.k percent.

All of these imports are produced by ISCOTT, a recently openéd
facility that utilizes the most modern continuous casting production
techniques. fff/ During the period January-June 1982, ISCOTT's wire
production facilities were operating at only 29 percent of capacity.
While counsel for ISCOTT has cautioned that high capacity utilization
rates cannot be expected for many years, it is obvious that a higher
ratio of ut;iization must be achieved in the near future if the firm
is to remai£ solvent. It is likely that increased production by ISCOTT
will resul£ in a higher level of exports to the United States, although
the exact amount of any such increase could only be the subject of

speculation at this point. ¥*¥¥/

¥/ See table 17 of the Report at p. A-"27.
#/ Ia.
%¥%/ See Report at p. A-25.

%%%% /T this context, it should be noted that one of Trinidad's alternative
export markets -- the European Community -- also is suffering from severe
overcapacity in its carbon steel wire rod production facilities, and is
unlikely to be in a position to absorb increasing imports of these products
in the near future.

10
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CONCLUSION

I determine that there is a reasonable indication of material
injury to the domestic industry by reason of imports from Brazil and
Trinidad and Tobago, and that with respect to imports from Trinidad,
there is a real and imminent threat that this injury will continue
in the near future.

The surge of allegedly less-than-fair-value imports from both
Brazil and Trinidad and Tobago has been particularly harmful to the
domestic industry. Given the competitive nature of the market, the
underselling by the imported products which we have found is likely
to have a suppressing effect on the domestic industry's prices. The record
in this preliminary investigation provides a reasonable indication that
imports from both Brazil and Trinidad and Tobago have increased their
market share by underselling their domestic counterparts. Moreover, the
recent rapid growth of impofts from Trinidad represents a real threat
of increasing levels of imports in the immediate future.

Against this background, integrated and non-integrated wire roa producers
are now operating in the red. Substantial numbers of workers are unemployed
and facilities are idle. These problems are becoming more severe. Consumption
dropped by over 28 percent in the first half of 1982 as compared to the

corresponding period in 1981. ¥/ Moreover, the impact of the subject imports

*/  See Report at p. A- 16.

11
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B. Prices and Lost Sales

Prices reported by the importer of wire rod from Trinidad
have declined in eéch of the four quarters in whiéh sales have been
made. */ While pricing data is incomplete, the best information
available to the Commission reveals that weighted average delivered
prices of imports were below U.S. producers'’ prices in January-Mer-h
and in April-June of this year. When comparisons are made of U.S. prices
with prices of imports delivered in the following quarter, these ratios
of underselling by wire rod imported from Trinidad increase for the
respective pefiods. Clearly, there is a reasonable indication that
imports from Trinidad may be having a suppressing effect on the domestic
industry's prices.

Only six allegations of lost sales to wire rod from Trinidad
were submitted to the.Commission. Five of these allegations were
confirmed. Two of these were confirmed because of price, although
other factors may have influenced the purchaSerito buy wire rod from

Trinidad. *¥/

¥/  See Report at p. A- 34.

¥%/ Counsel for ISCOTT argued at the Preliminary Conference that the
superior quality of their wire rod was the primary competitive factor
accounting for ISCOTT's marketing success in the United States. If this
case returns for a final investigation, the relationship between price
and perceived quality differences will be a significant issue.

12
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on the producers of carbon steel wire rod must be viewed in light of
the overall conditions of the domestic carbon steel industry. These

and other considerations are discussed below in my views in the recently

" terminated investigations concerning Certain Carbon Steel Products from

Be}gium, France, Italy, ;uxembourg, the Unifed Kingdom, and the Federal

Republic of:Gérmany.
R OR X KX H X ¥
INVESTIGATIONS NOS. T01-TA-86, 92, 93, 9k, 96, 97, 101, 10k, 105,
109, 117, 119, 121, 123, 124, and 128 (Final)

CERTAiN CARBON STEEL PRODUCTS FROM BELGIUM, FRANCE, ITALY, LUXEMBOURG,

THE UNITED KINGDOM, AND THE FEDERAL REPUBLIC OF GERMANY

13
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I. Introduction

On October 15, 1982, the U.S. International Trade Commission made
its determinations in sixteen countervailing duty investigations of
five carbon steel products from six European nations. I joined
the Commission majority in eleven of these determinations. In the other
five cases, I cast minority wvotes. These Views are presented
in accordance with section T05(d) of the Tariff Act of 1930 1/ which
states:

(d) PUBLICATION OF NOTICE OF DETERMINATIONS.--

Whenever the administering authority or
the Commission makes a determination under
this section, it shall notify the
petitioner, other parties to the investi-
gation, and the other agency of its
determination and of the facts and
conclusions of law upon which the
determination is based and it shall
publish notices of its determination

in the Federal Register.

I magde affirmative determinations in the following nine cases:
hot-rolled carbon steel sheet and strip from Belgium, France, and Italy;
cold-rolled carbon steel sheet and strip from France, and Italy; carbon
steel structural shapes from Belgium, France and the United Kingdom;

and hot-rolled carbon steel bar from the United Kingdom. I was-

joined by my three colleagues in each of these- affirmative findings.

1/ 19 U.S.C. 1671d(d). See also 19 U.S.C. 1671a(c)(2).

17
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In the following seven cases, I made negative determinations:

hot-rolled carbon steel plate from Belgium, the United Kingdom, and

the Federal Republic of Germany; hot-rolled carbon steel sheet and strip
from the Federal Republic of Germany; cold-rolled carbon steel sheet

and strip from the Federal Republic of Germany; and carbon steel structural
shapes from Luxumbourg and the Federal Republic of Germany. 1In the

German hot-rolled plate and cold-rolled sheet cases, I was joined by
Chairman Eckes and Commissioner Haggart to form a Commission majority

in those negative findings. Commissioner Haggart also shared my negative
determination on German hot-rolled sheet and strip.

I have been able to Join my colleagues in an assessment of the
condition of the industries defined by the five carbon steel %foduct lines
before us in this investigation and will not repeat that here:J’All five
product lines are experiencing severe problems reflected in virtually all

the economic indicators and other information the Commission compiled.

The critical questions of these cases, rather, turn on how to analyze
the causes of this injury: the role of margins analysis, the treatment
of de minimis subsidies, the appropriaténess of cumulation, and the use-
fulness of lost-sales data. However unified these votes may seem in
their totality, théfe are important differences within the Commission
on the legal and analytical framework, and consequently the analysis
of the individual cases.

Subsidy Analysis.--These cases were brought under the countervailing
duty statute, section TOl of the Tariff Act cf 1930. This law is designed
to remedy material injury caused or threatened to an industry in the United

States caused by a potentially unfair trading practice, subsidization. If

18

2/ TFootnote 2 referred to draft Views on the Definition and Condition
of the Domestic Industries which have been omitted from Appendix A for

the sake of brevity.)
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subsidies do not cause material injury to an industry of another
country, they are not an unfair act and are a matter for the domestic
economic policy of that country.

If there is no unfair practice, as in the four cases in which I

made negative determinations, providing relief falls outside the

logic of the law as there are no unfairly traded imports. For relief
from imports which are fairly traded, a petitioner must file under

section 201 of the Trade Act of 1974 and meet the more stringent standards
of that law.

De Minimis Subsidies.--Three of the present cases, where Commerce has
found subsidies to be zero but continued the investigations anyway, present
rather extreme examples. The Commission must decide whether an unfair practice
has resulted in injury to the U.S. industry. The magnitude of the potentially
unfair practice has been evaluated at zero. To find in the affirmative
in such a situation ignores the effect of the practice in quéstion and
thus would violate the statutory requirement for a causal nexus between
injury to a U.S. industry‘and an unfair practice. No better example
could be constructed to demonstrate the deéirability of "margins analysis"
which helps evaluate the connection between a potentially unfair activity,
such as subsidization or dumping, and its impact on a domestic industry.
Though an unquestioned practice at the Commission before 1980, such

"margins analysis"

has been the subject of much recent controversy at
the Commission. These cases presented the first occasion where it

has made a difference in Commission determinations whether the Commission

19
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considered or ignored the role of the sﬁbsidies in causing injury.
.For this reason I have attempted to treat the subject in exhaustive
detail in my views.

Cumulation.--Margins analysis is not thé sole basis for examining
causality in countervailing duty cases. Sometimes imports from several
sources, each of which taken alone may not be causing material injury, when
taken in combination do cause material injury. The long-establishéd,
discretionary practice for dealing with such situations is "cumulation."
Because some of the present cases include imports that when taken alone
could not possibly be céusing material injury, I have in each such situation
considered the wisdom of cumulating the impact of those imports with
the others in that product liné.

Lost Sales.--Another subject regularly a part of any examipation of
causality is the information on sales lost by the domestic industry to
potentially unfairly traded imports. Such information is important, but
may be misleading.

All of these issues on causality are treated in these views to
establish the appropriate framework for the discussion of the merits of
each case. My views conclude with an overview of what this investigation has

told us about the role of the subsidized imports in the U.S. steel

industry.

20
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IT. Statutory Standards and Causality

A. Margins Analysis: An Important Tool

The issue of what information the Commission should consider

when determining causality in countervailing duty investigations has

now come to a head in a final case. Because the outcome on the matter

of margins analysis was critical to certain determinaticns in this case,

the causation standard in sections 701 and 705 of the Act was not
surprisingly among the issues most hotly contested during the course

of these investigations. The conceptual importance of the subject,

as well as my profound disagreement with the apparent views of my colleagues,

.prompts me to expand on..the views g first presented in Certain Steel

Wire Nails from the Republic of Korea (1982) 3/, developed in Carbcn

Steel Wire Rod from Brazil, Belgium, France and Venmezuela (1982) JV,

3/ Certain Steel Wire Nails from the Republic of Korea, Inv. No. TOl-
TA-145 (Prel.), USITC Pub. No. 1223 (March 1982). See "Additional Views
of Commissioner Paula Stern" at 11-1k. ’

Interestingly enough, after initiating the controversy over margins
analysis in Certain Steel Wire Nails, Commissioner Calhoun when faced
with the situation of allegations of material injury from both dumping
and subsidies on the same imports was forced to back away somewhat from
his earlier arguments on causation. See "Additional Views of Commissioner
Calhoun," Fireplace Mesh Panels from Taiwan, Inv. No. 701-TA-185 (Prel.)
(1982). He stated:

. If our finding here is to be by reason of
the merchandise under: investigation, to wit
subsidized fireplace mesh panels from Taiwan, then
it seems to me we must be able to identify how
the subsidized character of the merchandise and not
the LTFV character of the merchandise is causing
material injury. To undertake this kind of
analytical process given the fact situation
here seems to me only to be logical. (at 2k)

fL/ Carbon Steel Wire Rod from Brazil, Belgium, France, and Venezuela,
Inv. No. T01-TA-148, 149, 150 (Prel.), and Inv. No. 731-TA-88 (Prel.R)
USITC Pub. 1230 (March 1982). See "Additional Views of Commissioner
Paula Stern" at pp. 21-32.



*

-6 -

and most recently reaffirmed in Fireplace Mesh Panels from Taiwan

(1982). ¥/

Most succinctly put, the general issue is whether the Commission's
task is to determine if any material injury has been suffered or is
threatened by reason of the subject imports'or by reason of the subsidiza-

tion of the imports. In Certain Steel Wire Nails (1982), *¥*/ the issue

first arose in preliminary countervailing duty cases. In Carbcn Steel

Wire Rod 5/ that concern arose in a preliminary antidumping case as well.

*/  Fireplace Mesh Panels from Taiwan, Inv. No. T01l-TA-185 (Prel.),
USITC Pub. 1284, Sept. 1982. See "Additional Views of Commissioner
Paula Stern" at pp. 11-18.

ff/ Certain Steel Wire Nails from the Republic of Korea, Inv. No.
T01-TA-145 (Prel.), USITC Pub. No. 1223 (March 1982).

5/ Carbon Steel Wire Rod from Brazil, Belgium, France, and Venezuela,

Inv. No. 70l-TA-148, 149, 150 (Prel.),zand Inv. No. T31-TA-88 (Prel.),
USITC Pub. No. 1230 (March 1982).

22



However, this is the first occasion in which the Commission as a whole
has reached this issue in a final investigation under the Tariff Act
of 1930 (the Act) since it was amended by the Trade Agreements Act of
1979. 6/ It is also the first occasion on which a Commission majority
aprarently has rejected the position which I most strongly believe to
be the correct one.

Discussion was focused on two interpretations of the phrase, "the
effects of the subsidized imports" ;? and "by reason of imports" E/:
(1) Jjudging the full impact of the subject imports, which happen to

benefit from a subsidy or are being sold at less than fair value; or

(2) Jjudging the impact of the dumped or subsidized imports by performing
"Margins analysis." I believe the language of the Act on this subject

is not intuitively clear on its face and, therefore, merits careful examination.

6/ 19 U.S.C. section 16T1b.

1/ E.g., section TT1(L4)(D) uses this phrase.

8/ E.g., section 70l(a), T03(a) and TO5(b) -- which deal with the
countervailing duty determinations of the Commission -~ employ such a

phrase. The same phrase is found in sectiomns 731(a), 733(a), and
735(b) which concern antidumping determinations.

23



The conceptual difference between these two approaches cannot
be underestimated. The first alternative would attach no weight to
whether, for instance, a subsidy was 0.000 pércent, 0.5 percent, or 50
percent. Any imports benefitting from a subsidy -- no matter how
insignificant, even if de minimis -- would be equally tainted for purposes
of causality analysis under the first formulation. By contrast, the
second formulation would require the causality analysis to trace, to
whatever extent possible, the role of the subsidy in the imports' impact
on the domestic industry.

A practical example at the outset of how margins analysis in counter-
vailing duty (CVD) cases might be conducted may help further focus the
subject. The Commerce Department, prior to the Commission completing
a final CVD case prepares a final estimate in the form of an ad valorem
equivalent 9/ of all bounties and grants the subject foreign producers
receive from their governments. Let us assume that the subsidy provided
by the Govermment of 0z to its widget producers is evaluated at 10 percent.
Furthermore, in our hypothetical case let us assume that American widget
makers are suffering enormous losses and have appealed to the Commission
for relief from the injury caused by subsidized Ozien widgets, which are
capturing 0.05 percent of U.S. consumption. Other factors aside, one
might conclude that the subsidy, whatever its magnitude, is having a
rather inconsequential impact. If an error were discovered,

and the Ozien market share turned out to be 5 percent, the causality analysis

9/ As a percentage of the customs valuation which is the foreign 24
export value, F.0.B. foreign port.



%

-9 -

would have to go further. If Ozien widgets were underselling the
American product by only 2 percent and their presence was stable or
growing, it might be fair to conclude, all other factors being the
same, that the subsidy was responsible for giving Ozien widgets a
competitive edge. In the absence of the subsidy, the hard pressed U.S.
widget makers' fate ﬁould have been materially better. But if that margin
of underselling were EO'percent,‘it might be difficult to see how eliminating
with a countervailing duty only 10 percent of the large Ozien advantage would
materially assist the‘U.S. industry. Notice all the conditionals: might, could,
all other factors being equal, ete. Margins analysis is but one tool,
albeit a potentially important one, in the anélytical arsenal of the
Commission. While ﬁhe analysis makes use of certain Qquantitative data,
it remains eSSentially qualitativevin nature.

I would like to examine the statute, the legislative history,
and Commission practicé before responding to objections that have been
raised to the wisdom of this kind of analysis. The statute in
section T71l(c)(ii) mandates that the Commission consider certain
factors in "evalﬁating the erfects of imports of such merchandise."

Butbhow these factors should be evaluated to determine

causality is not explicit in this phrase. I believe that the statute,
the legislative history,; and the relevant international agreements
taken together clearly demonstrate that‘the second alternative is the
proper basis for assessing causality in the Commission's countervailing
duty and antidumping‘investigations and is true to the intended meaning
of the phrases "the effects of the subsidized imports" and "by reason

of imports."
. 25
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The Senate Finance Committee's "Report on the Trade Agreements

Act" (Senate Report) directs the Commission to continue its practice

of looking to the effects of the net subsidy in its countervailing -

duty determinations:

In determining whether injury is "by reason of"
subsidized imports, the ITC now looks at the effects
of such imports on the domestic industry. The ITC
investigates the conditions of trade and competition
and the general condition and structure of the rele-
vant industry. It also considers, among other factors,
the quantity, nature, and rate of importation of the
imports subject to the investigation, and how the effects
of the net bounty or grant relate to the injury, if any,

to the domestic industry. Current ITC practice with
respect to which imports will be considered in
determining the impact on the U.S. industry is continued
under the bill. (Emphasis added.) 10/

With even greater significance and clarity, the Senate Report goes on to

add:

While injury caused by unfair competition, such
as subsidization, does not require as strong a
causation link to imports as would be required

in determining the existence of injury under fair
trade import relief laws, the Commission must
satisfy itself that, in [the] light of all the
information presented, there is a sufficient
causal link between the subsidization and the
requisite injury. (Emphasis added.) 11/ 12/

No more direct encouragement to use the subsidy margins provided by

Commerce in the analysis of causality could possibly be given.

10/ Senate Comm. on Finance, Trade Agreements Act of 1979, S. Rept. No.

96-249, 96th Cong., lst Sess. (1979) at 57.

11/ 1Ibid., at S8.

12/ A review of the drafting of the Subsidies and Antidumping Codes
contains background on what should be used to determine causation of

material injury --

(footnote continued on page 11)

26



The Senate Report employs the identical language in directing the
Commission with regard to antidumping deliberations, replacing only

the phrase "net bounty or grant" with "margin of dumping." 13/ The

"by reason of imports" language of the Trade Agreements Act tracks
similar language in the Antidumping Act, 1921. The statutory repetition
of this causality language in the absence of any criticism of the
Commission's prior practice constitutes implicit approval oy Congress

of the Commission's causality methodology.

(footnote 12/ continued from previous page,

[t]he language finally agreed upon provided that:
"[i]t must be demonstrated that subsidized imports
are, through the effects of the subsidy, causing
injury within the meaning of this Agreement."

Richard Rivers and John Greenwald:

The Negotiation of a Code on Subsidies

and Countervailing Measures: Bridging
Fundamental Policy Differences,

11 L. & Pol'y Int'l Bus. 1LL7, 1457 (1979).

The Director-General of GATT in April of 1979 described the negotia-
tions- at the Tokyo Round on this same issue:

Many participants took the firm position that .
(t]ne existence of a significant material injury
‘must be proven and the causal link between injury

and the particular subsidy established.

Director-General of GATT, The Tokyo Round
of Multilateral Trade Negotiations, 59.

See also U,5. Office of Special Trade Representative, Background Papers
on MTN, Subsidies and Countervailing Duties (May 2, 1979).

13/ S. Rept. No. 96-249, at Th.
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The Commission's longstanding practice under the 1921 Act was
to link the dumping margin to the injury. As a matter of administrative
practice under the Antidumping Act, 1921, the Commission sought to
establish a "causal link" between the weighted average of the margins
.of less-than-fair-value sales determined by the Treasury Department
in its dumping investigation and the average by which the dumped imports
undersold competing articles produced by the U.S. industry. If the
dumped merchandise undersold the merchandisg produced in the United
States by more than the weighted average of the less-than-fair-value
sales, the Commission would conclude that the margin did not have a

causal relationship to any injury resulting from the underselling. This

reesoning was adopted by a Commissicn majority in the negative
determination in Plastic Mattress Handles from Canada (1969). 14/

The most recent investigation in which a unanimous Commission either
expressed this reasoning or concurred in its result was Welded Stainless
Steel Pipe and Tube from Japan (1978). 15/ The time span alone between
these cases is an indication of the consistent interpretétion by the

Commission.

14/ Inv. No. AA1921-5T, T.C. Pub. 298, Oct. 1969, at 5. The analysis
may have been used in earlier cases. This is the first instance of
which I am aware in which the Commission states that it was employing
the analysis.

15/ 1Iav. No. AA1921-180, USITC Pub. 889, July 1978 at 5, 11-12. This
uniform and consistent interpretation by an agency in administering
these provisions should be given considerable weight.

28
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This practice was carried over to the duty-free provisions of
the countervailing duty statute enacted in the Trade Act of 19Thk (section
303(b) of the Tariff Act). In the first Commission countervailing duty

investigation, Certain Zoris from the Republic of China (1976), the

Commission stated that

. the bounty or grant paid on tke subject imports
of zoris would amount to only about 1.3 cents per
pair. Such a bounty or grant would account for only
a fraction of the margin of underselling which the
subject imports enjoy over casual footwear produced
in the United States. 16/

In the later antidumping case, Welded Stainless Steel Pipe and Tube from

Japan (1978), the Commission found in the negative also because the

dumping margins accounted for only a small part of the amount by which

the imports undersold the U.S. product. 17/ In Certain Fish from Canada

(1978), a unanimous Commission found in the negative. It concluded
that there was no likelihood of injury due to the subject imports
because those subsidies not scheduled for immediate elimination "are

not likely to have any injurious impact on the U.S. industry." 17z/

16/ Certain Zoris from the Republic of China (Taiwan), Inv. No. 303-
TA-1, USITC Pub. No. 787, Sept. 1976, at T.

17/ Welded Stainless Steel Pipe and Tube from Japan, Inv. No. AA1921-180,
USITC Pub. 899, July 1978. In the majority opinion, Chairman

Joseph O. Parker, and Commissioners George M. Moore and Catherine Bedell
concluded: ". . . the dumping margin accounted for only a small part

of the amount by which the Japanese pipe and tubing undersocld the domestic
product. Even without the LTFV margins, the Japanese pipe and tubing would
have been priced substantially below domestically produced pipe and tubing

and at a price differential to attract sales from domestic producers. Under
these circumstances, any sales that U.S. producers might have lost to Japanese
imports or any price suppression that might have been experienced by U.S.
producers cannot be attributed to the LTFV margins applicable to imports from
Japan." ("Views" at 5-7.) In the concurring "Reasons for Negative Determination,"
Commissioners Bill Alberger and Daniel Minchew adopted similar reasoning,

and came to an identical conclusion. ("Reasons' at 11-12.)

17a/ Certain Fish from Canada, Inv. No. 303-TA-3, USITC Pub. No. 919 (Septem-
ber 1978). '"Statement of Reasons of Chairman Joseph O. Parker, Vice Chairman
Bill Alberger and Commissioners George M. Moore, Catherine Bedell, and Italo

T dhleandd Tosd R
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In Unlasted Leather Footwear Uppers from India (1980) 18/, the

first countervailing duty case decided after the Trade Agreements Act
of 1979 took effect, the Commission majority relied in large part on
the "inconsequential" size of the subsidy in coming to a negative
determination. In our "Statement of'Reasons," Chairman Bedell and
Commissioner Moore and I noted:

. . the impact of a subsidy of 1.0l percent ad
valorem on the price of finished nonrubber footwear
is inconsequential . . . . If the Indian subsidies
had any effect on U.S. nonrubber footwear prices,
it was to make them more competitive with prices
of imported footwear, since it is U.S. nonrubber
footwear producers which purchase the Indian shoe
uppers. 19/

In their concurring views, Vice Chairman Alberger and Commissioner
{

Calhoun also relied on an analysis of the subsidy in making the
Commission's determination unanimous. They observed:

. . the impact of the 1.0l percent ad valorem
Indian subsidy on production costs of nonrubber
footwear is also small . . . . In view of these
considerations, particularly in combining the
low level of market penetration and the low
level of the subsidy, the fact of material injury
by reason of these subsidized imports cannot
be established. 20/

;@/ Unlasted Leather Footwear Uppers from India, Inv. No. TOl-TA-1
(Final), USITC Pub. No. 1045, March 1980. See also Anhydrous Sodium
Metasilicate from France, Inv. No. T731-TA-25 (Prel. and Final), USITC
Pub. Nos. 1080 and 1118, June and December 1980.

19/ Ibid., "Statement of Reasons of Catherine Bedell, Commissioners
George Moore and Paula Sterm" at 6.

20/ Ibid., "Views of Commissioners Albergér and Calhoun" at 1kL.
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In €ertain Iron-Metal Castings from India (1980) 21/, the

Commission again returned to the issue of the impact of a subsidy on
the domestic industry. I noted in my views, "My analysis shows that
subject imports caused price suppression as a result of the subsidies
despite the fact that margins of underselling were larger than the
levels of subsidy." 22/ Chairman Alberger also observed: "The
margin of underselling by the importers' produgt was more than twice
the amount of the subsidy . . . ." 23/ Though we reached different
conclusions, both Chairman Alberger and I recognized the importance
of analyzing the effect of the subsidy.

In a subsequent preliminary antidumping case, Certain Iron-Metal

Castings from India (1981), Vice Chairman Calhoun and Commissioners

Moore and Bedell spoke of a reascnable indication of material injury
"beyond, and entirely separate from, any injury caused by the export
subsidies already found to exist on Indian castings." 2% 1In my

concurring opinion and in Chairman Alberger's dissenting opinion, we

both referred to the LTFV margins and the subsidies in examining causation.

21/ Certain Iron-Metal Castings from India, Inv. No. 303-TA-13 (Final),
USITC Pub. No. 1098, September 1980-

22/ Tbid., "Statement of Reasons of Commissioner Paula Stern" at 2k.

23/ Ibid., "Views of Chairmen Bill Alberger" at 3k.

25/

2&/ Certain Iron-Metal Castings from India, Inv. No. 731-TA-37 (Preliminary),

USITC No. 1122, January 1981, "Statement of Reasons for the Affirmative
Determination of Vice Chairman Michael J. Calhoun and Commissioners George
M. Moore and Catherine Bedell" at 5.

25/ Ibid., "Views of Commissioner Paula Stern”" at 9 and "Views of
Chairman Bill Alberger" at 10. 31
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Thus, it has been a long and continuous Commission practice in
both antidumping and countervailing duty cases to base its analysis of

causality in part 26/ on the links between the offending act and any

impact of the imports on the domestic industry. Obviousiy, the offending
act is injurious subsidization, not importation. When the net subsidy
or margin of dumping has accounted for only a small portion of the margin
of underselling, the Commission has reasoned in general that the injury
could not be remedied by a countervailing or antidumping duty and found
in the negative.

The recent discussion of the problems of causality analysis suffered
from a mistaken belief that the "plain language" cf the statute is |
"unambiguous" and that, therefore, reference to the legislative history
and the GATT code is "irrelevant." 27/ However, the Senate Report
devotes much space to a discussion of this "unambiguous” subject. The
Act itself is necessarily streamlined and the entire discussion of the
issue by all parties in the present cases and two of the Commissioners

in Certain Steel Wire Nails 1{1982), Carbon Steel Wire Rod (1982) and

Fireplace Mesh Panels (1982) testifies to the need for further explication

§§/ Analysis of subsidies or margins of dumping has formed only one
part of the Commission's considerations of causality. This has always
been my position.

27/ E.g., see "Additional Views of Vice Chairman Michael J. Calhoun"
in Certain Steel Wire Nails from the Republic of Korea (1982) at 15-22.
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of the statutory language. Of course, the legislative history and
the GATIT discussion are only of assistance to the extent they explain,
rather than contradict, the statute.
Furthermore, it should first be noted that the so-called "plain
meaning” rule is the result of an analysis, not its beginning. 28/
A "plain meaning" pronmouncement is a statement to the effect that there
is no reason»tp conclude that the language in question should be
expanded or restricted in light of another section of the statute,
or that the plain meaning of the language in question is repugnant
to the overall statute, or that the legislative history -of the Act
shows that the Congress intended the language to be used in a sense
other than its common meaning. I am willing to grant the literal
language in both the Act and the MIN codes which they implemented
does not require that the Commission must trace injury from
subsidized imports to the subsidy or from dumped goods to the
margin of dumpihg. Nor does the language of the Act forbid such an
exercise. The analysis offered above surely establishes that the
meening of the phrase "effect of subsidized imports" is not intuitively
cbvious to the most casual observer. Examined in its appropriate context,
as I have attempted to do here, the meaning which I have suggested for
the statutory language has a greater claim to the "plain" meaning than
that offeréd by the majority. And the interpretation I have championed

has the added advantage of making econcmic sense of the material injury

test which the Act embodies, begause causality depends on the

28/ Sutherland on Statutory Interpretation, Vol. 2L (Lth Ed., 1973) aﬁn
T3-Lg.
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magnitude of injurious impact in the same manner that the remedy, a

special duty, reflects only the magnitude of the unfair practice.

Failing to demonstrate that subsidy analysis contradicts the
plain meaning or legislative intent of the statute, the proponents
of conducting an analysis of the impact of imports blind to the subsidy

involved here have underlined the weakness of their theoretical position

" by resorting to a seemingly endless series of "practical" arguments.

Detailed tracing of margins has alternately been characterized as an impossible
burden, an exercise lacking économic relevance, an encroachment on

the statutory bifurcation of authofity between the Commission and

Commerce, or an administrative nightmare. I will deal with each of

these in turn.

Impossible burden. -- It has been suggested that the purpose of
the Act would be defeated if it made a remedy "qontingent upon a detailed
tracking" of the impact of such practiges on the domestic industry. This
argument apparently applies only to subsidies since dumping by definition

is the relatively direct activity of selling at below home-market fair

value (however difficult it may be to determine properly fair value).
Moreover, if it were an impossible burden to make such a detailed
tracing, the Act is surely self—defeating because a rather detailed

tracing -- on occasion more complex than that suggested here for the

34
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Commission -- is required of Commerce by the Act when its prepares its

final margins. All information on subsidies and/or dumping is
distilled -- quantified -- into simple margins based on prices.
Application of the remedy is absolutely dependent on this "detailed

tracing,” and the Commission -~ at least in final investigations --
beneflts from the knowledge Commerce has acquired.

There are two indications in the statute that Congress envisicned the
Commission as having the wherewithall to complete the tracing which Commerce
begins by constructing the margins. Section TTL(T)(E)(i) provides:

Nature of Subsidy -- In determining whether there
is threat of material injury, the Commission shall
consider such informstion as may be presented to
it by the administering authority as to the nature
of the subsidy (particularly as to whether the
subsidy is an cxport subsidy inconsistent with
the Agreement) provided by a foreign country and

the effects likely to be caused by the subsidy.: 29/

This section of the statute applies only to threat cases. But it

does demonstrate Congressional faith in the ability of the Commission

29/ To date the Commission has relied on section 7T1(7)(E)(i) im
Leather Wearing Apparel from Uruguey, Inv. No. T01-T4-68 (Final),
USITC Pub. 11ik, May 1981; Hot-Rolled Carbon Steel Plate from Brazil,
Inv. No. 701-TA84 (Prel.), USITC Pub. No. 1207, January 1982; and
Hot-Rolled Carbon Steel Plate from Brazil, Iav. No. 701-TA87T (Prel.),
USITC Pub. 1221, Feb. 1982.
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to perform subsidy analysis. Surely, if the burden were "impossible," Congress
would not have directed the Commission to assume it under any conditions.
Congressional confidence in the Commission's ability to perform this kind

of task is further exhibited in the construction of section 104(b) of the
Trade Agreements Act, which provides for review investigations of

outstanding countervailing duty orders. The Commission must assess what

effect an outstanding order has had on the pricing and other marketing
strategies of the importers and exporters subject to it. This kind

of retrospective analysis or projection is surely as difficult as any I, or the
full Commission, in the cases earlier cited, believe should be conducted

in ordinary non-review cases.

An Exercise Without Economic Relevance. -- The next practical argument
concerns the economic relevance of the margins found by Commerce. Harald
Malmgren is cited:

The charging of different prices for the same

product in different markets can result from the

fact that there are always some impediments to

arbitrage and from the fact that elasticities

of demand vary from market to market . . . .

This has nothing to do with the question of

subsidies. 30/

Nor may I add would such international price differences have anything to
do with predatory dumping. The point here is that pricing below home
market in a foreign market can be a perfectly rational reflection of

different supply and demand situations amd not reflect any inately unfair

activity. This is a potential problem with the statutes themselves, and

30/ Harald B. Malmgren, International Order for  Public Subsidies (Londcn,
1977) at Lo-L1. 36
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has nothing whatever to do with the most rational way of applying
them. The argument continues by noting that Commerce's calculations
are based on foreign accounting principles and the principles may
vary by company as well. In general, accounting principles for the
purposes of valuatipn in é taxation proceeding do not measure econcmic
phencmena outside the accounting system and the taxation regulations.
There is nothing surprising in any of ﬁhis. Commerce has an admittedly
difficult task in wading through indirect subsidy programs and foreign
firms' books to arrive at the ad valorem values of a foreign subsidy for the
purpose of assessing an offsetting tax.

Two further comments are prompted.> First, the conversion of indirect
subsidies into an ad valofem equivalent (carried to the third decimal point) is
Commerce's duty and one which I trust it approaches with the greatest care.
I must rely on this information because it is the best available,
and in the bifurcated scheme of responsibilities, it is Commerce's
undispnted bailiwick. Second, the problems encountered by Commerce in
dealing with'accounting quantities which may hot conform directl& to
economic reality are those encountered by the Commission itself in
compiling aggregate data on the econocmic performance of the domestic
industry. In case after case, financial performance data of
individual firms reflect incompatible accounting years, various
methods for treating inventories, different depreciation practices,
and highly individual methods cf allocating expenses to the product
lines under consideration. The complexity of this problem does not

afford the Commission the idle luxury of ignoring the results unless

37
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the data is utterly worthless. OQur practice is to use the best
available information and do our best to adjust our analysis for

any shortcomings in the data.

Bifurcation 6f Responsibilities. -- Margin analysis preserves
the statutory bifurcation of responsibilities between Commerce and
the Commission. The purpose of Commerée's calculations are to develop
an offsetting tax. The purpose of the Commission's work is to determine
the impact on the market place of the original subsidy. To simplify
the analysis to the level of freshman economics, the subsidy is presumed
to shift the supply curve of the foreign producers to the right so
that at any given market price a greater quantity is supplied. Commerce
estimates the amount of the shifting. The Commission then determines
whether material injury to the U.S. industry results from the shifting,
not from the simple presence of imports. If the Commission Tinds iﬁ the
affirmative, the countervailing duty is applied to shift the foreign
supply curve back to where it presumably would have been without the
subsidy. The statutory scheme .allows a similar result to be .achieved
by a settlemeﬁt in which the foreign government, for instance, places

an equivalent export tax on the product.

An Administrative Nightmare. -- A further "practical” concern is
that making affirmative determinations dependent on subsidy analysis
would destroy their stability by cpening them up to remands by the
reviewing court if it found the net subsidy to be significantly smaller

than that found by Commerce. Such analysis would destroy the "stability"
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of ill-founded affirmative decisions. But in general, effective

administratioh of g statute should never be divorced from the specific
acts the statute is intended by all accounts to remedy. If, as I

have maintained, margin analysis should continue as an element of

the Commission's deliberations, then any significant correction to the

margins may be proper cause for reconsideration. 31/ One might argue
by analogy that thev"stability" of Commission affirmatives could be
increased by making them independent of profit data which may be
incorrectly calculated. 32/ But such independence would .eliminate
the material injury standard of the statute in the same manner as
blindness to margins cripples the causality standard.

To conclude, I do not believe that an affirmative determination
eritically depends on the most intricate tracing of the incidence of
the subsidies and dumping margins on the domestic market. But the
information is a consideration of the first order, and we are
required to base our determinations on the best available information.
The process is not unnecessarily burdensome to the Commission. Indeed,
with the bifurcation of responsibilities between Commerce and the
Commission, Commerce lightens our task consideraﬁly by conducting the
examination and determination of the margins. Rather than ignoring
the information provided on this subject, the Commission should continue
to incorporate it into its causelity considerations. The Commission
comes to this task well prepared as it is accustomed to the "intricate

tracing" of meny other market phenomena.

3;/ Of course the statute provides that changes in subsidy margins
subsequent to a Commission determination can be accommodated by an
annual Commerce review mechanism without further reference to the

Commission. See 19 U.S.C. 1675 a .

32/ Atlantic Sugar, Ltd., et al. v. United States, USCIT No. 80-5-0075k,
Slip Opinion 81-62 (July 8, 1981). The Court remanded the case to the
Commission in part because of errors in the calculation of certain data.
The solution is to do the calculations correctly, not throw out the
indicator involved.
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From the above, it is clear that I have concluded that causality
is what common sense tells us it ought to be -- connecting unfair practices,
LTFV and/or subsidized sales of imports to the material injury they cause.
Refusing to do so violates the logical scheme of the statute and would
fundamentally undermine the standard for causation, particularly in

final investigations such as those before the Commission here. 33/

33/ In some preliminary investigations, an argument was made that the
very attempt to tie the proscribed practices to the imports creates a

de facto double standard for material injury in preliminary and final
cases. I believe that this conclusion is unwarranted. I have always

been of the view that the concepts of the Act (e.g., material injury,

by reason of, industry), have a single meaning common to both preliminary -
and final ceses. Indeed, the definitions of such terms are found in
section 771 which applies to preliminary and final antidumping and
countervailing duty cases alike. But there is a fundamental, inescapable
difference between preliminary and final cases -- the evidentiary
standards. In preliminary cases, a reasonable indication must be shown;
in final cases, material injury due to subsidized or LTFV imports must -

be proven. Using information on subsidies or dumping margins in

final cases imposes no double standard other than the different evidentiary
requirements already stated.
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B. The De Minimis Subsidies

In analyzing causality in the present cases, the Commission was
confronted with the three affirmative final subsidy determinations by
Commerce in which Commerce itself terms them subsidies and evaluates
them as 0.000 percent. A "de minimis" subsidy is one which is trifling, i.e.,
not legally cognizable. Inasmuch as the subsidies themselves are
trifles, their effects, too, cannot be measurable. Accordingly, I
have no difficulty with finding that a "de minimis" subsidy cannot be
‘the cause of present material injury.

For such subsidized imports to cause future material injury, two
conditions would have to be met. First, the level of subsidization would
have to increase at some point in the future from the present "de minimis"
amount. Second, the future non-"de minimis" subsidies would
have to be shown to enable the subsidized imports to threaten material
injury. There is nothing on the record, however, indicating that
these subsidies will increase. To assume that the subsidies will increase
merely because there are on—goiné programs would be mere conjecture. The
Congressibnal standard for a finding of a threat of material injury
is that the Commission's record contain "information shcwing that the
threat is real and injury is imminent, not a mere supposition of
conjecture." ;E/ The mere possibility that a significant subeidy might

be funded at some time in the future does not meet this standard. 35/

34/ Senate Report No. 249, 96th Cong., lst Sess., 88, 89 (1979), House
Report No. 317, 96th Cong., lst Sess., 47 (1979), clted in Alberta Gas
Chemicals, Inc. v. United States, 515 F. Supp. 780, 790 (1981).

35/ Cf., Alberta Gas Chemicals, Inc. v. United States, 515 F. Supp. 4!
780 791 (1981).
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Therefore, to connect imports benefitting from such subsidies to
hypothetical future material injury would be to engage in two levels

of supposition -~ in the first instance about the future of the subsidy
and in the second instance about the subsequeht impact on the domestic

industry.

C. The Circumstances for Cumulation

The Commission long ago adopted the practice of using its
discretion in cumulating the impact of competitive imports from more
than one country in reaching its déterminations regarding material injury. 36/
The circumstances which indicate whether cumulation is appropriate concern
the competitiveness of the imported products with the domestically-
produced products and with each other. It is standing Commission
practice that it must be demonstrated that "the factors and conditions

of trade in the particular case show its relevance to the determination

;é/ Pig Iron from East Germany, Czechoslovakia, Romania, and the U.S.S.R.,
~ inv. Nos. AA1921-52 to 55, TC Pub. 265 (1968), at 17 (Views of Commissioner
Clubb); Potassium Chloride from Canada, France, and West Germany, Inv.
Nos. AA1921-58 to 60, TC Pub. 303 (1969). See S. Rept. No. 93-1298,

93rd Cong., 24 Sess., 180 (197k4).
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of injury." 37/ Factors and conditions which could combine to create
a collective "hammering effect on the domestic industry" would be of
most concern. These might include:

-~ volume of subject imports

~= fungibility of imports

-~ competition in markets for the same end-users

— common channels of distribution

-—~ simultaneous impact

-- trend of import volume

-- pricing similarity

-— any coordinated action by importers

The record contains ample information to demonstrate that virtually
all these factors and conditions argue for cumulation. There is no evidence

- of ccordinated actions by importers and in invididual cases, import
volume trends and pricing behavior show some differences.

The product lines subject to these steel investigations contain
competitive, often totally fungible, products. The record of these
investigations indicates that brokers buy on the open market and may not
even know the identity of the producer of the materials purchased. Where
these factors are present, it would be unrealistic to attempt to

differentiate the effects of imports from individual countries. 1In

S
37/ S. Rept. No. 93-1298, 93rd Cong., 2d Sess. (19Th), at 180. There
are no criticisms in the legislative history accompanying the Trade
Agreements Act of 1979 of this long-atandlng, uniform and consistent 43
practice of the Commission.
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these circumstances, the cumulative effect of all of the imports
subject to these particular investigations contribute to the prevailing
market conditions. 38/
Cumulation is obviousiy unnecessary in cases where affirmative
determinations are possible on an individual basis. Furthermore, in
those cases on which I have voted negatively, the imports in question

could not possibly have contributed to material injury. The standard

~ of "contributing to material injury" is obviously a lower one than that .

of individually causing material injury. But the logic of cumulation,
if it is to remain in accord with the carefully constructed causation
standards of the Act, requires that the imports of any country being
cumulatively assessed must, at the very least, contribute to the overall
material injury to be reqedied. This standard has been enunciated

by former Chairman Alberger, Commissioner Eckes, gnd myse;f in the
preliminary cases. 39/ 1In the explanation of my determinations for
each product line I distinguish those situations in which cumulation

was deemed'appropriate.

38/ I have not cumulated the impact of subsidized imports with that of
imports sold at less than fair value, nor with that of imports for which
the Department of Commerce has not made final determinations as to the
net subsidy. With regard to imports from South Africa, a country which
has not signed the intermational subsidies agreement, I have taken their
presence into account but found that it is not necessary to cumulate
them as their inclusion or exclusion would not result in a change in

any of my determinations.

39/ Certain Steel Products . . . , Inv. Nos. TOl-TA-86 through 1Lk,
T01-TA-146 and TO1-TA-147 (Preliminary) andzInv. Nos. 731-TA-53 through
86 (Preliminary), USITC Pub. 1221 (Feb. 1982). See "Views of Chairman
Alberger, Vice Chairman Calhoun, and Commissioners Stern and Eckes' at.
16. Footnote ;é/ makes clear that this approach was also adopted by
Chairman Alberger and myself in the May 1980 preliminary steel cases.
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D. The Meaning of Lost Sales

As the language of the determination plainly notes, the Commission must
examine injury to an entire industry in the United States, not merely to
individual producers. Clearly this requires a judgment about the
aggregate effect of the subsidized imports on the aggregate condition of
the domestic industry. The Commission's record contains information
ranging in generality from individual transactions to the performance
of the entire economy. All this data can be useful. However, great
care must be employed in the use of‘micro data to form conclusions about
aggregate phenomena. Lost sales data in particular offer both unique
advantages and disadvantages in forming judgments on the causality of
injury. I believe that my colleagues, in their efforts to avoid looking
at the aggregate impact of subsidies, may be placing an unjustified
emphasis on lost salesirepresenting a biased selection never covering
more than 5.7 percent of foreign sales in any of these final cases.

The reasons for such a temptation are clear enough. Confirmed
lost saies by domestic producers to the imports in question are a
tangible link between the two. Aggregate pricing comparisons are
extremely difficult to calculate on a comparable basis for the domestic
product and the imports; lost sales data on the other hand, give a
head on comparison of domestic and foreign prices at the same time,
in the same location, and often on the identical grade of product.

The multitude of differences in characteristics within each steel
product line makes lost sales information a particularly seductive

alternative to the complex pricing analysis performed by the staff
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and reported in great detail with many qualifiers. But lost sales
except in the most unusual of circumstances remain but an indication
of the possible diversion of business from the domestic producers

to persons selling the subsidized imports. To establish that such
diversion actually occurred and the reasons for it, the Commission does
not rely on information merely indicating reduced sales of domestic
producers or increased sales of the imported merchandise. Rather,

the Commission attempts to find customers of the domestic ?roducers

who have shifted appreciable amounts of their requirements from the

" domestic producers to the imports. Moreover, the Commission atfempts
to discern the reason for the shift. In those cases where price

is the principal reason for the switch and aggressive pricing is characteristic
of the market, lost sales could be a confirmation of the loss of market
share from aggressive marketing. On the other hand, this would not

be the case if customers sought out glternative‘sources of supply in
response to quality or delivery problems with domestic producers.

In cases where the Commission staff verifies that a domestic
producer lost sales to subsidized imports, the lost sale is not
necessarily representative of a genéral business diversion in the market
place. It is not comion for the customers of a domestic customer
to disclose to the producer their reasons for reducing orders. Many
claims of lost sales made by domestic producers, when investigated,
turn out to involve business won by other domestic companies or

by non-subject imports not cited in the complaints. Confirmed lost
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sales information comes from a sample selected by the petitioners.
They do not in general tell the Commission of sales won from foreign
competitors. The reasons for a lost sale furnished by the customer
may be self-serving as well.

In addition to not being representative of overall business
diversion in the market place, confirmed lost sales represent trans-
actions which may not, in turn, represent trends in market share.
Indeed, any truly competitive market should be characterized by all
producers -- domestic and foreign -- experiencing lost -- and gained --
sales. Such behavior could.-be perfectly compatible with constant market
shares for all participants, growing overall demand, and a healthy industry
with no party inflicting injury. A domestic consumer may switch suppliers
and purchase subsidized merchandise in a market in which overall
subsidized imports are declining. In such cases, lost sales would in
no wey represent the aggregate impact of subsidized imports on the
domestic producers of the merchandise under investigation.

Nevertheless, lost sales information is useful. The absence of any confirmed
lost sales could be a strong indicator of the lack of a causal link.
The presence of lost sales invites further investigation of aggregate
pricing trends to find whether imports are underpricing or otherwise
unfairly aided in their competition with the domestic product by
the subsidies in question. Such aggregate pricing information is collected
by random sampling, rather than through self-selected lost sales. In a
statistical sense, there should be a stochastic element to prices in
all competitive markets. Lost sales are a biased selection of those sales
on which the successfful bidder is most likely to have offered a lowertprice.

They'demonstrate very little about aggregafe pricing behavior unless they
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cover a significant percentage of foreign sales in the U.S. market.
In a preliminary investigation, where comparable pricing data may
often be totally lacking, lost sales may provide the required indication
of causality needed for an affirmative. The investigations before us
today are final ones and require proof of causal link, not merely a

reasonable indication. In the absence of comparable aggregate pricing

information, lost sales that were truly representative could theoretically

provide such proof. But the coverage of the lost sales information is
a paltry 0.0 to 6 percent of the subject imports. There are absolutely
no indications that the data are representative. Eurthermore, there

is comparable §ricing data which the staff has compiled on a random,
unbiased basis. Undue reliance on the lost sales information in this

situation would be myopic and misleading.

Having discussed the principles underpining my case-by-case analysis,
I will now focus on the sixteen individual cases taken product line by

product line.
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ITI. Hot-rolled carbon steel plate

A. Belgium Lo/
| 1. Imports
Imports from Belgium fell from 386,000 short toms in 1978 to
- 214,000 tons in 1979, but then increased to 286,000 tons in 1980 and
287,000 tons in 1981. Imports in January-June 1982 amounted to 116,000
tons, 11 percent below the level for the same period of 198;{ The ratio
ofkthese imports to apparent U.S. consumption fell.irregularly from L.6
percent to 3.9 percent in 1981. In the first half of 1982 the
market share rose to 4.7 percent compared to 3.2 percent fof the
like period of 1981.' */
2. Prices and Lost Sales
Data adequate for analysis indicate underselling in 42 of 5L
observatiohs with margins of underselling generally ranging from S
to 15 percent. */
Of 26 lost sales‘allegationé checked; 18 were confirméd, all.'
*

because of price. Confirmed lost sales covered 0.9 percent

subject Belgian sales. 41/

Egj Official import statistics do not separate Luxembourg from Belgium
and therefore the numbers are given for for the two combined. However,
virtually all imports of this product originate in Belgium. See Report
at II-39. ’

&;/ Unless otherwise noted lost sales coverage figures show the total
volume of confirmed allegations of lost sales verified in the final
investigation as a percentage of total U.S. imports for consumption
between January 1980 and June 1982. The source is calculations performed
for my office by the 0ffice of Economics.z

*/  Report at II-29, II-32; II-35; II-52; and II-57, Pespectively. 49
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3. Subsidy

The size of subsidies found on subject Belgian steel ranged
from 0 to 13.4 percent. The most substantial Belgian producer, Clabeca,
was continued by Commerce with a de minimis margin. Because it is inappropriate
for the Commission to exclude firms that Commerce has included in its
affirmative determinations, a weighted average subsidy margin was
constructed. Eg/ The result was a margin well under two percent because
Clabecqg accounts for the lion's share of Belgian exports. Even assuming
a full pass through of these subsidies to the market place, a highly
unlikely event, there would not be a mate?ial impact on the U.S. industry.

B. The United Kingdom

1. Imports

Imports from thg United Kingdom fell from 34,000 tons in 1978
to 6,000 tons in 1980 before returning to 35,000 toms in 1981. In

January-June 1982, 9,000 tons were imported, or SO‘percent more than

during the like period of 1981. */
The ratio of imports to U.S. consumption was 0.4 percent in 1978 and
0.5 percent in 1981. In the first half of 1982 the level was 0.4 percent

compared to 0.1 percent for the like period of 1981. f/

L2/ Source of weighted average calculations: Memorandum to Commissioner
Stern from Director, Office of Investigations, September 3C, 1982,
submitted in confidence.

¥/  Report at II-38 and II-35, respectively.
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2. Pricing and Lost Sales
The;aply pricing comparison showed a margin of underselling

of 1 percent. Of five?}ost sales investigated, 4 were confirmed all
*

on the basis of price. Confirmed lost sales covered 0.1 percent of
subject U.K. sales.
c. .Federal Republic of Germany
1. TImports
Imports from Germany fell irregularly from 183,000 tons in
1978 to 96,000 tons in 1981. In January-June 1982 there were 28,000
tons or 22 percent beléw the level for the like period of 1981. f/
The.ratio of imports to U.S. consumption fell from 2.2 percent in
1978 to 1.3 percent in 1981. In January-June 1982 they were 1.2 percent
compared with 0.9 percent for the first half of 1981. */
2. Prices and Lost Sales
Margins of underselling by the imports genevally ranged from
10 to 15 percent and were calculated on a smell base. ¥/
ot 9*}ost sales checked, only 3 were confirmed, all on the basis
of price:- The‘daﬁa covered 2,2 percent of German sales.
3. Subsidy
Commerce found de minimis level of subsidy on German imports

and evaluated it at‘zero.

¥/  Report at II-52; II-58; II-38; II-35; II-52; II-58, respectively.
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D. Determinations
I have made negative determinations in all three of the hot-rolled
carbon steel plate cases. The significant underselling despite the
de minimis level of the German subsidies and the declining penetration
of imports rule out any possibility that German imports have contributed
to any injury the U.S. industry is experiencing. Similarly, the
extremely low level of subsidy on Belgian imports (evaluated at zero
for most of the imports cqnsidered) coupled with significant margins of
underselling‘demonstrate that Belgian imports would be a strong
factor in this market without the benefit of the subsidies noted
by Commerce. Belgian imports are not causing or contributing to
material injury. The'tiny presence of imports from the United
Kingdom is simply not significant enough to cause material injury.
Furthermore, nothing on the record demonstrates that these subsidized
imports taken separately or cumulated with each other threaten to cause
material injury in a real and imminent manner. Imports from Belgium
have declined from their high point in 1978, with the decline especially
noticeable in the most recent period,:Jan.-June 1982. Imports from
the U.K. have been at a very low level. and stable, over fhe entire

k-1/2 year period January 1978-June 1982.
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In terms of import penetration, Belgium's share of the U.S. market
has also declined. But more importantly, the Belgium producer Clabecq,
which accounted for the vast bulk of Belgium plate exports to the United

States throughout the entire period, waz found to have been granted

de minimis subsidies by Commerce. ¥/ Without Clabecq, import
penetration by Belgium plate was less than 1 percent in all periods,
January 1978-June 1982. (The import penetration ratios without
Clabecqg's figures are confidential.) U.K. import penetration for
plate only reached 0.5 percent in calendar year 1981, and has receded
since then.
Pricing information on Belgian plate supply indicates no evidence
of price cutting to gain market share. Price data for the:U.K. were
not available, probably due to the country's small presence in the market.
The EC has a voluntary quota system for steel plate. Belgium
and J.K. producers have had to cut production on these products during
the period of investigation, and the amount of the cutback has increased.
L3/ . This system restricts total production, including
exports to the U.S. market. Belgium and U.K. producers are pledged
under the Davignon Plan of the European Communities to end state
subsidies, and rationalize production and capacity by 1985. Such
rationalizations if undertaken will result in capacity cutbacks for most

steel products, including hot-rolled plate. EE/

¥ / GSee Report at II-32.
L3/ See Report at E-5

4L/ See Report at E-8. 53
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IV. Hot-rolled carbon steel sheet and strip

A. Belgium

1. Imports 45/

Imports from 57lgium grew irregularly from T7,000 tons in 1978
to 108,000 tons in 1981. Imports in January-June 1982 were 54,000 tonms
compared to 13,000 during the first half of 1981. */

As a share of apparent U.S. consumption they grew from 0.4 percent
in 1978 to 0.7 percent in 1981. In January-June 1982, they had risen
to 0.9 percent compared to 0.2 percent for January-June 1981. */

2. Pricing and Lost Sales

On a small base, margins of underselling by Belgian hot-rolled
sheet ranged from 1 to 8 percent.In other instances the domestic product
undersold comparable Belgian products. 2/

Of lost sales allegations checked, three wgre,qgffirmed, all due
to price. They covered 0.5 percent of Belgian sale;j ﬁé/

3. Subsidies

The subsidies reported on subject Belgian steel ranged from
0 to 13.4 percent. A weighted average margin was calculated which was
very close to the top range of this margin, a reflection of the small

role played by Clabeq, with its zero subsidy.

45/ Data for Belgium and Luxembourg are not separately reported. However,

The overwhelming bulk of the combined imports are from Belgium. See Report
at IT-2k,

L6/ The period of coverage is January 1980 through December 1981 because
the Belgium/Luxembourg data cannot be disaggregated for January-June 1982
54

%/ ' Report at III-2L; III-27; ITI-30; TII-L43; III-48, respectively.
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B. France
1. Imports
Imports from France fell irregularly from 694,000 tons in
1978 to 461,000 tons in 1981. In January-June 1982 they were 125,000
tons, 28 percent below levels for the comparable period of 1981. */
The U.S. market share of such imports fell irregularly from 3.8
percent in 1978 to 3.1 percent in 1981. In January-June 1982 this
ratio was 2.2 percent, about the same level as that recorded for the
first half of 1981. */
2. Pricing and Lost Sales
The pattern of pricing is not particularly clear. In about
half of the observations, French imports undersold the domestic product by margin
ranging from 1 to 10 percent. In the other half, the French prices
were equal to or greater than domestic prices. ¥/
Of 27 lost sales allegations checked, 19 were confirmed, 16 due
to price. The confirmed lost sales represented 0.4 percent of
French sales. %/
3. Subsidies
French subsidies ranged from 4.0 to 21.4 percent. The weighted
average margin was close to twenty percent and thus at the high end of

the range. ¥

1. Imports

The volume of imports from Italy fell from 250,000 tons in 1978
to 70,000 tons in 1981. For January-June 1982, they were 62,000 up

dramatically from the one year earlier level of 5,000 tons. f/

55

*#/  Report at III-32; III-30; III-43; III.L7 and 48; ITI-21; and
ITT-27, respectively.
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As a ratio of apparent U.S. consumption, they fell from 1.k
percent in 1978 to 0.5 percent in 1981. In January-June 1982, the
share was 1.1 percent, up from the 0.1l percent level of the like
period of 1981. */
2. Prices and Lost Sales
Little comparative pricing information is available on Italy.
What is available indicates that Italian steel is not underselling
U.S. steel by large margins.
Of 3 lost sales allegations checked, two small ones were confirmed, both
§n the basis of prigg.. They represent 0.2 percent of Italian sales.
3. Subsidies
The size of subsidies reported on Italian steel ranged between

6.3 and 1L.6 percent. No weighted average could be calculated.

D. Federal Republic of Germany

1. Imports

Imports from Germany fell from 677,000 tons in 1978 to 329,000
tons in 1981. In January-June 1982, they were 179,000 tons, up 66 percent
from the level for the first half of 1981. */

Their share of U.S. consumption fell from 3.7 percent in 1978 to
2.2 percent in 198 1, before rebounding to 3.2 percent in the first half of 1982:
However, these figures are significantly overstated because approximately
two-thirds of the volume comes from firms excluded from Commercé's final

subsidy determinations.

¥4  Eeport at III-30; III-27; and III-32, respectively.
’ ‘ 56
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2. Pricing and Lost Sales '

Price comparisons with just the steel imported from the German
miils included in Commerce's final subsidy determination were not possible.
The overall data, including steel from all German sources, indicate a pattern
of overselling by the German imports.

Of 18 lost sales allegations checked, only 6 were confirmed, 5 of
them due to prige. f/ The confirmed lost sales represent 0.4 percent
of all sales of subject German imports during the period.

3. Subsidies

The only German producer not excluded from Commerce's final
subsidy determination, Stahlwerke Peine-Salzgitter AG,Areceived a

de minimis subsidy which would be assessed at zero.

E. Determinations

Because of the de minimis subsidies involved, subsidized hot-rolled
carbon steel sheet and-strip from the Federal Republic of Germany cannot
be contributing to material injury to the U.S. industry in this product
line., Nor is it threatening tp do so within the meaning of the Act.

I have found it appropriate to cumulate the impact of subject imports
from Belgium, France, and Italy, all of which are receiving significant
subsidies. I find in the affirmative on these three cases because taken
together, the subsidization of this subject steel has been shown to

be having a material impact on the worsening situation of the domestic

industry.

¥/  Report at III-ALT.
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v. Cold-rolled Carbon Steel Sheet and Strip

A. France
1. Imports
The volume of French imports declined irregularly from 260,000
short tons in 1978 to 154,000 toms in 1981. In January-June 1982, imports
of 94,000 short tons were recorded compared to 67,000 tons during the
same period of 1981. */

As a share of apparent U.S. consumption, French imports declined
slightly from 1.2 percent in 1978 to 1.0 percent in 1982. In January-
June- 1982, French import ﬁenetration was 1.4 percent compared to 0.8
percent for the same period one year earlier. ¥

2. Pricing and Lost Sales

Comparable pricing data shows wide variations with margins of
underselling by French.sheet ne#er in excess of 13 percent and more
instances of overselling than underselling. */

of 17 allegatiohs 3fblost sales invesﬁiggted, 13 were confirmed,
seven of them due to pr{g;. Confirmed lost sales covered 3.k percent
‘of French sﬁles.

3. Subsidies
The subsidiés reported on French cold-rolled sheet ranged
from 3.7 percent to 19.5 percent with a weighted average of 14.3 percent.
B. Italy
1. Imports
The volume of Italian imports declined irregularly from

213,000 short toms in 1978 to 55,000 short tons in 1981. During the

58
*#/  Report at IV-25; IV-28; IV-L2; and IV-43, respectively.
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January-June 1982 they reached 43,000 tons compared to a negligible
amount for the first half of the previous year. */

As a ratio of U.S. consumption, Italian imports declined from 1.2
percent in 1978 to 0.3 percent in 1981. In January-June 1982 they
registered 0.6 percent compared to a share of less than 0.05 percent
for the first half of the previous year. *

2. Pricing and Lost Sales

Comparable pricing data show that Italian cold-rolled sheet
undersold the domestic product by a maximum of 8 percent; in a slightly
greater number of instances they oversold the domestic product by margins
as great as 21 percent. ¥/

Lost sales data show that one of three allegations checked was
confirmed, and it was not attributable ﬁo price. The lost sale did not
cover even a tenth of one percent of Italian sales during the pericd.

3. Subsidies
The size of subsidies found by Commerce varied from 6.3 to

1L4.6 percent. No weighted average could be calculated.

C. The Federal Republic of Germany

1. Imports
Total German imports declined from 665,000 toms in 1978 to
L00,000 tons in 1981. In January-June 1982 their volume reached 166,000
tons compared to 104,000 tons for the same period of 1981. */
The ratio of German imports to apparent consumption declined slightly

from 3.0 percent in 1978 to 2.5 percent in 1981. The penetration was 7

*/  Report at IV-25; IV-28; IV-L2, and IV.25, respectively.
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2.5 percent in January-June 1982 compared to 1.2 percent in the same
period of 1981. */

However, these data grossly overstate the volume of imports subject
to Commerce's final affirmative subsidy determination. Export data
suggest that the latter have hovered around a level less thgn one-fifth
of the data given above.

2. Pricing and Lost Sales
Comparative pricing data show German imports to have generally
oversold the domestic product.

Lost sales information show that only 9 of the 20 allegagions checked
were confirmed, and none were due to price as the major reagé;. Confirmed lost
sales covered 0.02 percent of total German sales during the period,
January 1980-June 1982.

3. Subsidies
Only one German producer of cold-rolled sheet and strip,

Stalwerke Peine-Salzgitter AG, was found to be receiving subsidies.

Commerce reported them as de minimis and would assess them at zero.

D. Determinations

The absence of any subsidy margins on the subject imports of
German steel, as discussed earlier, eliminates them as a source of material
injury or threat thereof. Nor could they contribute in any way to material
injury from other subject imports. The significant subsidy margins on
the French and Italian imports, coupled with the low or negative margins
of underselling, lead to the conclusion that the subsidies have been
instrumental in causing a cumulated impact of material injury to the

60
weak domestic industry.

¥/ Report at IV-28; IV-43, respectively.
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VI. Carbon Steel Structural Shaves

A. Belgium L7/
1. Imports

Imports of structural shapes from Belgium and Luxembourg 48/
grew from 307,000 short tons in 1978 to 403,000 tons in 1981. 1In the
first half of 1982 their level was 161,000 tons, down from 189,000 tonms
for the same period of 1981. ¥/

Their ratio to U.S. consumption grew from 5.4 percent in 1978 to
6.9 percent in 1981. In January-June 1982 the level was 6.9 percent
compared to 6.0 percent for the same period in 1981. */

Analysis of export data indicates that roughly half of the total
volume originates in each nation. L9/

2. Pricing and Lost Sales

Comparable pricing data shqw margin of 1 to 27 percent by
which the Belgian imports generally undersold the domestic product.

Of 25 allegations of lost sales checked, 23 were confirmed, all
of which were due to price as the major reason. Confirmed lost sales
covered 0.3 percent of Belgian sales. 29/

3. Subsidies

Belgian steel was found to benefit from a subsidy of 13.2

percent.

El/ Official import data for Belgium and Luxembourg are not separately
reported.

48/ See Report at V-3i.

L9/ The period for lost sales coverage for Belgium and Luxembourg
was January 1980 through December 1981.

50/ See footnote 46 and Report at V-53. 61

¥/  See Report at V-29 and V-32, respectively.
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B. France
1. Imports
Imports of French structural shapes fell from 99,000 short
tons in 1978 to 52,000 tons in 1981. In January-June 1982, their level
was 27,000 tons, just 2,000 tons below thatzfor the same period of
1981. */

The French ratio of apparent U.S. consumption declined from 1.7 percent
in 1978 to 0.9 percent in 1981. In January-June 1982, the French
penetration was 1.2 percent, compared to 0.9 percent for the same period
of one year earlier. ¥/

| 2. Pricing and Lost Sales
Comparable pricing data showed French imports generally under-
selling the domestic product by margins of 1 to 1l percent. */

0f six allegatiops of lost sales covered, six were confirmed, all

* .
due to priég{ The confirmed lost sales covered 0.5 percent of
French sales in the period.
3. Sﬁbsidies
French imports were found to benefit from a subsidy of 11-1L

percent.

C. The United Kingdom
1. Imports
Imports of structural shapes from the United Kingdom grew
irregularly from 72,000 short tons in 1978 to 136,000 tons in 1981. In
January-June 1982, 37,000 tons were imported compared to 75,000 tons

for the same period of 1981. X/

#/" Report at V-29; V-32; V-k9; V-53; and V-29, respectively. 62
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The United Kingdom's sbare of consumption grew from 1.3 percent in 1976 to
2.3 percent in 1981. The penetration in January-June 1982 was 1.6
percent compared to 2.4 percent for the same period of 1981. ¥/
2. Pricing and Lost Sales
On a small sample, comparable pricing data revealed that
U.K. imports undersold the domestic product by 13 percent. */
of S‘ailegations of lost sales checked, four were confirmed, all
due to pridg. The confirmed lost sales covered 2.7 percent of U.K.
sales during the period.
3. Subsidies
Imports féom the United Kingdom were found to benefit from
subsidies of 20.3 percent.
D. Luxembourg
1. Imports
The import volumes and ratios for Luxembourg were discussed
above with those fqr Belgiuﬁ.
2. Pricing and Lost Sales
Comparable pricing data revealed a pattern in which the imports
undersold the domes;;c product by generally large margins which ranged

from 2 to 38 percent. X/
Of 24 allegations of lost sales checked, all 2L were confirmed with
price cited as the major reaso;: Confirmed lost sales covered 2.8 percent
of imports from Luxembourg.
3. Subsidies
Imports from Luxembourg were found to benefit from subsidies
ranging in size from 0.5 to 1.5 percent, with a weighted average of

63
about 0.5 percent.

#/  Report at V-32; V-L9; V-53; V-49; and V-53, respectively.



%
- 48 -

E. The Federal Republic of Germany

1. Imports
"otal German imports fell from 167,000 tons in 1978 to 109,000
tons in 1981. In January-June 1982, the volume was 62,000 tons compared

to 48,000 tons for the same period of 1981. */

The German share of U.3. consumption declined from 2.9 percent
in 1978 to 1.9 percent in 1981. In January-june 1982, the import
penetration was 2.7 percent compared to 1.5 percent for the like
period of 1981.%*/

However, these figures overstate the magnitude of subject imports
because they include imports from German firms found not to be receiving
subsidies. A comparison with export data provided by German producers
indicates that the degree of overstatement is modest.

2. Pricing -and Lost Sales

Comparable pricing data revealed a pattern of frequent
underselling by the German imports. The margins varied from 1 to 28
-percent. ¥/

Of 9 allegations of lost sales checked, 8 were confirmed, all

with price as the major reason. */

3. Subsidies

Only one German producer of structural shapes, Stahlwerke
Rochling-Burbach Gmbh was found to receive a subsidy greater than zero
percent. It was evaluated at 1.131 percent. Another producer,
Stahlwerke Peine-Salzgitter AG, received an affirmative subsidy finding
in which the subsidy was Officially listed as 0.000. The weighted average of

these subsidies on subject steel in 1981 was 0.0 percent. 64

¥/ Report at V-29; V-32; V-53; and V-53, respectively.
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F. Determinations

Within the meaning of the Act, imports of subsidized German structural
shapes cannot possibly contribute to or threaten to contribute to any
material injury experienced by the U.S. industry. The vast majority
of these imports benefit from a subsidy evaluated at zero, while a tiny
portion receive a small subsidy. These facts are played against a
pieture in which the German steel generally undersells the domestic
product by up to 8 percent. The German subsidies cannot possibly have
any significance whatsoever in the performance of German imports in
the U.S. market.

The reasons for my negative determination on Luxembourg are similar.
Though the subsidies are somewhat higher with a weighted average of
0.6 percent, Luxembourg's margins of underselling are even greater.
Surely, the insignifiéant subsidies have accorded these imports no
measurable advantage in the market place that they would not have had
without the subsidies. Nor is there any real and imminent threat to
the U.S. industry that this situation will change. There is no information
demonstrating that subsidies will rise above their present levels. The
import penetration is stable and there are nc indications of a policy
of.price cutting to gain market share. Structural shapes are also subject
to voluntary quotas on production in the EC. The amount of cutbacks
has been substantial, and in general, increasing. 51/ This has the
effect of restraining total production (including that available for
export). As in plate, Luxembourg is pledged under the Davignon Plan to

end all state subsidies by 1985, and rationalize its steel industry.

65

51/ See Report at E-6.
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If successful, this restructuring will result in capacity reductions
for most steel products, including structurals.

Finally, I have found the cumulated impact of imports from Belgium,
France, and the United Kingdom to be one of material injury to the
weakened U.S. industry. The significance of imports from all three
countries, which benefit from large subsidies, is manifest when the
sizes of the subsidies are compared to the margins of underselling for

th ese imports.
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VII . Hot Rolled Carbon Steel Bar from the United Kingdom

A. Imports

Imports of hot rolled bar from the United Kingdom grew
irregularly from 88,000 tons in 1978 to 117,000 tons in 1981. For
January-June 1982 they stood at hé,OOO.tons, identical to the level
for the same period of 1981L. */

The sharé cf the United Kingdom is apparent. U.S. consumption
grew from 1.3 percent in 1978 to 2.6 percent in 1981. For January-
June l982,imp§ft‘penétration stood at 2.4 percent cémpared to 1.7
percent for the first half of 1981. */ |

B. Pricing and Losf Sales

The comparative pricing data on this prg?uct line indicate
margin;of underselling of between 9 and 12 perceﬂ;. Reports of over-
selling by.thé British product are on the record. %/

Of six confirmed lost sales, three were due to prié;. Confirmed
lost sales represented 5.7 percent of U.K. sales.

C. Subsidies
The size of subsidies ranged from 1.88 to 20.33 percent,
with é weighted éverage of about 15 percent (based on 1981 export volumes).
- D. Determination
I have determined that subsidized imports of hot-rolled
5ar from the United‘Kingdom are causing material injury to the

domestic industry. The major factors included the significance

of the subsidies in maintaining the competitiveness of British steel;

¥/  See Report at VI-23, VI-26; VI-33; and VI-3L4, respectively.
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elimination of the subsidies found by Commerce would have an impact

on the ability of tke United’Kingdomgto maintain its market share in
competing with a severely injured U.S. industry. The size of the

U.K. share iﬁ itself is rather small. But that share has increased
significance to the extent it is maintained‘with the aid of large
subsidies ét a time when the U.S. industry is operating withk the specter

of daily shut-down decisions.
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VIII, These Cases, the Industry, and its Problems

There are some important conclusions and guestions to be drawn
from the range of individual cases before the Commission in these
investigations, and it would be extremely myopic to close these views
without taking a longer view of the United States steel indﬁstry, of
which the fivé carbon.sﬁeel product lines before us here form but a
segment .

The general perception of this indﬁstry is that it is suffering
its most severe crisis in modern times, a crisis bfought on by the most
severe recession:since the Great Depréssion, by years of neglect, and
by the successful inrocads of imports into once secure markets. All
these factors have ﬁad a beéring'on this investigation. But, unlike the
automobile import relief investigation of December 1980 52/, the issue
before':he Commission was not whether imports as a ﬁhole are a substantial
cause of the.indusfry's problems. Ratbgr, we were to Aecide whether
the specific imports hadvcaused.material'injury or threatened to de so
'becausé 6f subsidies which Commerce found them to be receiving. These
sixieen cases are but a'sﬁall“part of'the'steel proéeedings presently
before the Commiséion. The'petitions filed in January 1982 resulted in
92 preliminary_investigations, 59 of them éountervailing duty and 33
antidumping in nature. That "only",ﬁixteen have veew: decided at
this time is a reflection of the fact that 39 bf the 59 countervailing

duty cases were ended by negative preliminary determinations by the

69
52/ Certain Motor Vehicles . . . , Inv. No. TA-201-LL, USITC Pub. No.
1110, December 1980. _
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Commiésion, three were terminated by Commerce because no final subsidies
were found, one was suSpended for a time by Commerce, and the surviving
antidumping cases are on a slower time track. More recently initiated
steel cases on these and other product lines are in progress.

A. OQOverall Industry Perfdnmance

Despite the narrow scope of the present cases, certain overall

industry data serve as a necessary background. Aggregate capacity

utilization, profit, and employment data for the raw steel melting facilities

common to all lines are crucial. to understanding industry performance
iﬁ the individual product lines, and thus, to determinations made on
the best available information.

Capacity utilization in raw steél ié particularly significant since
it measures the common constraint on full simultaneous utilization of all
milling operations. There is normally planned excess capacity in the
milling operationsvof any ‘individual product category to allow continuous
adjustment of the product mikvto maximize aggregate profits on all lines.

| C;pécity utilization in U.S. raw steel production in 1978 was 87
|
percent. The May 1980 cases, which were terminated by the petitionms
before the conclusion of the'final_investigations,‘Vére conducﬁéd when
raw steel capacity utilization hadkjust peaked at 88 percent (1979). At

{
that time I concluded that:

. . . with raw steel operating at what amounts to
almost full capacity, it does not appear that the
solution to these problems can be found in selling
more steel. Rather, the problems of all product
lines and the larger industry appear to lie in

the price at which the steel is sold and the costs
at which it is mede, not the quantity produced. Sh/

53/ See next page o ' 70

L4/ See next page
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By the time of the February 1982 preliminary determinations, the situation
had changed: the U.S. industry had a sigﬁificant overall volume problem.
Since February the steel industry has further declined, and its cepacity
utilization is presently at 40 percent. 55/

In ah industry with high fixed costs, reduced levels of production

usually have a rather dramatic impact on profits because the financial

breakeven point occurs at a relatively high level of capacity utilization.

53/ It is important to note that although the condition of the individual
industries cannot be fully understood without reference to data for the
overall steel industry, each of the fiveproduct categories is in itself
a relatively large aggregate. The Commission is charged with the
responsibility to assess the impact of subject imports on the domestic
production of a like product, available data permitting. Combining all
five categories -- plus perhaps others not included in these investigations
-~ into a single industry producing all steel would violate the clear
meaning of the statutory language of section 771(4)(A) and (D). To do

so would fly in the face of consistent Commission practice in all previous
steel cases and blunt beyond recognition the meaning of "like product."”

To date, the product line approach used by the Commission here has been
employed in over 200 investigations without objection from the U.S.
industry or importers.

There is no substitute for a careful, discriminating approach which
makes use of the best available information on the individusl product
lines as well as the overall industry of which they are components.

54/ See Certain Carbon Steel Products . . . (May 1980), "Statement of
Reasons of Commissioner Paula Stern," at 39-Tl

55/ American Metal Market, October 13, 1982, at 4. Figure for week
ending October 9, 1982.
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The data assembled by the staff indicate that it is unlikely that the
industry cbuld show any profits on all steel operations if raw steel is
at much less than 7O percent capability utilization. For 1T steel producers
accounting for 82 percent of U.S. production in 1980, qverall operating
profits on steel operations as a ratio of net sales fell from 5.0
percent in 1978 to 2.0 percent in 1980. Although 1981 saw a slight
- recovery 56/, there is no doubt that 1982 will be far more catastrophic.

Carbon steel production is far less profitable to the domestic
industry than overall steel operations. Since the banner year of 1978,
profits on overall operations of establishments producing carbon steel
products have sﬁeadily declined, with the exception of 1981. By June
1982 the 926 million dollar profits of 1978 had become staggering losses
of 1.2 billion dollars, and that is just for a half-year reporting
period. For the first half of i982, 14 of 20 reporting firms reported
losses on their carbon steel operations.

The catastrophic impact of this decline on steelworkers is shared by
the huge number of unemployed workers in the industry. Estimates vary
between 150,000 and 180,000, perhaps a third of all steel workers in the

country. 57/

56/ The profit data for 1981 in the Report at I-53 are not comparable
because they do not include the performance of a firm operating under
Chapter XI of the Federal Bankruptcy Act; therefore I have not mentioned
them.

57/ American Iron and Steel Institute, from responses from 26 companies
representlng 85 percent of domestic steel production, reports 134, Oh9
wage workers and 10,737 salaried workers were on lay-off status as of
October 16, 1982.
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There is no question that the physical and human resources are
available to increase enormously the output of this industry in

all the product lines before us here}

Weakened State of Steel Industry. -- Any industry becomes especially
vulnerable to additional injury when it is operating in the red. The
steel indusﬁry, for the products being dealt with here, is so far below
its break-even point‘that the prospéct of continuing huge shért-term
losses is forcing shutdown decisions, many‘of which mey be long-term
in nature. 58/ Shut downs create particularly severe herdships for
the affected émployees and communities. Because of this unigque situation,
I have voted affirmative in some cases on imports invélving very small
shares of the U.S. market in the bélief that qualitative decisions on
some plant shut downs hang in the balance. This situation reflects
the Commission's long-established practice of approaching every
investigation with an eye for the salient details of the particular
industry. The framework for such considerations is a consistent

application of statutory principles. 59/

58/ See Report at I-11 and I-12.
59/ S. Rept. No. 96-249, 1979, at ST notes that industries facing a

multiplicity of problems are "often the most vulnerable to subsidized
imports."
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B. Problems of the U.S. Industry

The legislative history of the Act specifically instructs the
Commission to take into account causes of injury, other than the subject
imports §g/, without weighing those other causes against those of the
subsidized imports. These factors include a delayed modernization,
the prolonged, deep recession, a non-competitive cost structure, an
overvalued dollar, and other foreign competitors not the subject of

these investigations.

§Q/ Committee on Ways and Means, U.S. House of Representatives, Trade
Agreements Act of 1979, H.R. 96-31T, 96th Cong., lst Sess. (1979) at L4uT:

Of course, in examining the overall injury being experienced
by a domestic industry, the ITC will take into account evi-
dence precsented to it which demonstrates that the harm attri-
buted by the petitioner to the subsidized or dumped imports
is attributable to such other factors.

However, the petitioner will not be required to bear the bur-
den of proving the negative, that is, that material injury

is not caused by such other factors, nor will the ITC be
required to make any precise, mathematical calculations

as to the harm associated with respect to such factors. In
short, the Committee does not view overall injury caused by
unfair competition, such as dumping, to require as strong a
causation link to unfairly competitive imports as would be
required for determining the existence of injury under fair
trade conditionms.

74



- 59 -

Prolonged, Deep Recessiop. -~ Perhaps the most serious short-range,
but increasingly long-lived, problem facing the U.S. steel industry is
the sharp drop in demand for its products caused by the continued slump.
in two major steel end-markets, the automobile and construction industries.
This decline in demand is compounded by structural changes within these
end-markets, such as the downsizing of automobiles and the use of
lighter-weight materials in their construction. If total steel consumption
in the United States in 1982 finishes out at the first-half rate, it will

be significantly below the lowest level recorded in the last decade.

Delayed Modernization. -- There has been much discussion about the
level of investment undertaken by this industry. For at least a decade
investment levels have been inadequate to keep the U.S. industrial plant
modern. Testimony in the January 1982 cases pointed to a capital replacement
cycle moving toward fifty years compared to avdesirable one of fourteen
years. Q;/ The industry's gains from its most recent upswing -- which is
.now long over -- were totaliy inadeduate to sustain a rate of investment
necessary to improve significantly this situation. Key investment in
new technology continues "waiting for Godot."

Furthermore, a large portion of the total investment that has been
undertaken has gone to satisfying stricter mandatory standards for

environmental and safety protection. §g/

61/ Hot-Rolled Carbon Steel Sheet from France, Inv. No. TO1-TA-85 (Prel.),
USITC Pub. 1206, Jenuary 1982, "Views of Commissioner Paula Stern" at 21.

62/ Mandated costs for pollution control and worker safety have been
estimated at about $365 million per year during the 1970s, or about 17
percent of the total annual capital available for investment generateq

by the U.S. steel industry.
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Further investment funds have gone into diversification beyond the
traditional bounds of the steel industry. 63/ While these investments
may be socially desirable or economically sound, they have not added in
the short run to productivity in the steel industry. All these investment
factors -- not under the control of steel workers -- may also help explain
in part why productivity gains of U.S. steel workers have not kept pace

with the growth of their wages.

Non-competitive Cost Structure. -- Partly as a result of a very
effective cost-of-living adjustment negotiated by the United Steel
Workers of America and the unexpecfed increase in the rate of inflation
during the last decade, there has been an accelerating growth of wages
at a rate far higher than in general manufacturing. In the decade 1971-
1981, total cost per hour (payroll and benefits) of wage workers in
steel grew at an annual rate of 12.4 percent while productifity grew at
2.0 percent per year. In 19TT steel wages stood at 153 percent of
those in general manufacturing. By 1980 this number had grown to 175
percent. The wages of foreign steel workers seem to have remained
considerably below those of their U.S. counterparts cver the entire
decade. For example, in 1980 the English average hourly compensation
in steel was about 49 percent of that in the United States, the Japanese
rate was 53 percent, the French rate was 62 percent, and the German
rate was T8 percent. Only the Belgian rate approximated that for
American steel workers. The gap grew wider in 1981 due to the rise of

the dollar.
76

63/ An important question underlies the issue of diversification of investments:
why has investment in traditiomal steel making activities been so relatively
undesirable for U.S. firms?
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Wages have not been the only cost problem to this industry. The
delayed modernizaﬁion means that highly-paid U.S. workers are often
forced to use obsolete equipment which further drives up unit costs.
Additionally, structural changes are occurring in the U.S. economy
which have bréught the U.S. steel industry additional cost problems. Chief among
these is the shift in economic activity from the Northeast and Midwest
sections of the country to the Gulf Coast and West. Because the U.S.
steel industry is primarily located in the "steel belt" of the
Northeast-Midwest, it faces disproportionately high transport costs to the West
and Gulf Coasts, where the growth in steel consumption is taking
place. These costs have diminished the relative competitiveness of U.S. steel.
U:S. producers, as a result; have sometimes been minor players in the Gulf and

West Coast markets.

Qver-valued Dollar. -- The unusually restrictive monetary policy
which has raised interest rates to record levels for the past two years
has produced a dramatic climb in the value of the dollar. Since the
beginning of 1980, the dollar has appreciated about 35 percent against
the currencies of the Eurcopean nations involved in these cases, making
their steel relatively cheaper by about 25 percent. In some instances
this has been a key factor in enabling the subsidies to produce a competitive
edge by bringing relatively less competitive products into the range of
serious consideration by U.S. purchasers. Exchange raﬁe changes have

also affected foreign producers not the subject of these investigations.
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Correlations prepared by staff éﬁj show an extremely high and
statistically significant positive correlation between changes in the
relative -value of the dollar (sometimes lagged cne year), and import

penetrations of EC members and Japan. 65/

Other Foreign Competitors. -- There is no question that the share
of the U.S. consumption of steel mill products éupplied from foreign
sources has grown beyond any cyclical variations due té phenomena,
such as relative changes in exchange rates. §§/ Over the last decade,
domestic producers have supplied between 87.6 percent of U.S; consumption
(1973) and TT7.l4t percent (January-June 1982). With the exception of
1979, each successive year since 197 3 has seen the domestically produced
share of the U.S. market decline. The EC share of 7.6 percenf in
January-June 1982 is about one-tenth above the previous high recorded in
1971. Japan in January-June 1982 is near its pre&ious high share, reached

in 1976. Canada has enjoyed slow, steady growth of its share of the U.S. market,

64/ See Memorandum to the Chairman from the Director, Office of
Economics, October 14, 1982.

65/ For Japan and Canada, the correlations were higher without a
lag indicating a more rapid response to exchange rate changes than
found for EC nations. ‘

66/ See Table I-12 in Report at I-35.
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and in January-June 1982 is somewhat below its high level of 2.8 percent
achieved in 1981. All other foreign sources, however, achieved an
all-time high market share of 22.6 percent in January-June 1982 after
a record share in 1981. Clearly what is unusual about the present
situation is the recent, geﬁeral, and simultaneous success ot virtually
all foreign competitors in expanding their shares of the U.S. market.
These results are compatible with a significant role being played by
the recent appreciation of the U.S. dollar against most other currencies.
But they also indicate the growing prominence of newly industrialized
countries such as Taiwan, Korea, Brazil, Spain (as well as South Africa)
in the international trade in steel. There is a definite shift in
comparative advantage underway to nations with newly installed, state-of-
the-art technology and cheap labor. The pinch is being felt in
Japan and Europe as well as in the United States -- particularly in the
lower value-added steel products which formed the subject of this
investigation. .

In‘ this entire picture, the exact strategy (or strategies) of the
European producers has not become crystal clear. But the massive efforts
expended by staff to examine pricing behavior have produced no hard
evidence to show that the Europeans are price leaders or depressing prices
vin the U.S. market. §1/ A much more likely conclusion is that they are

seeking to maintain market share while going through a very painful

67/ The information given in the report under the title "Price suppression,
depression’ represents only lost revenues on specific transactions. Price
suppression/depression is an aggregate market phenomena that can only7de
demonstrated by data on market prices. The lost revenue information has a
bias similar to that discussed on lost sales information.
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rationalization cof their own industry. However, none of my
determinations have relied on the success of the Davignon plan for
the substance of a conclusion that there was no threat or injury.

C. The Replacement Question and the Wharton Model

In the preliminary investigations, I was not able to dismiss "the
possibilityvthat some other foreign producer stands to gain if subject
imports are reduced." 68/ The issue is not a minor one. If the
subsidized imports are exclusively replacing other foreign suppliers,
rather than U.S. steel firms, ipso facto, they could not be causing material
injury to the domestic industry. In the hearings, this issue was
dubbed the replacement question. No totally adequate methodology
for answering it within the time frame and budgets of the parties or
the Commission was developed. 69/

Econcmetric work prepared by Professor Lawrence Klein was the
first numerical approach to the problem that the Commission has ever
received on record. With all its faults -- in fact, because of its faults --

an examination of Klein's work offers some insights. This is not the

68/ See "Views of Commissioner Paula Stern, Certain Steel Products . . .,
February 1982, at 118.

69/ 1In the following I rely heavily on staff work. See Memorandum to
Commissioner Stern from Director, Office of Economics, September 27,
1982. Commission economists went to great effprts tc secure and
evamine the Wharton work in detail. Additional runs were performed
for the Commission by Wharton.
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proper forum for a detailed econometric critique. But I believe
some points merit general attention.

The usefulness of any model requiring econometric estimates depends
critically on the quality of the theory it embodies, the data employed in the
estimate, and the assumptions made in using the results. The strong
points of Professor Klein's work include its use of the respected
Wharton macroeconomic model which has an established track record, its
reliance on economic theory which allows examination of the effects

of price changes on subject imports from the imposition of countervailing duties

and results which give estimates for potential revenue gains to U.S.

producers from such duties.

But there are serious problems in Klein's work as well. While using
the large Wharton model which has a demonstrated reliability an unproven
mini-model waé grafted_to the larger one to study market share and
price behavior in the steel industry as a result of changes in import
pricing. No attempt was made to estimate simuitaneously supply and
demand. Thus, the model did not reflect the very different supply

behavior one might expect as capacity utilization varied over wide ranges. ac/

70/ 1In fact, Professor Klein in response to my questions at the hearing
indicated that the present capacity utilization in the steel industry

was below the bottom range of what this model could handle with reasonable
accuracy. Hearing Transcript at LkLg.
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None of the three import categories of this study -- the EC, Japan,
and All Other -- adequately matched the subject imports. The product
groupings did not match those of these investigations. Further, Klein
assumed a full pass-through of all countervailing duties to the price
of imports, a very unlikely event given that steel is not inelastically¢3
demanded.

Despite these and other faults, I believe the results of his first set of
estimates, when adjusted for only a 60 percent pass through of the
subsidy, yield estimates that give us ballpark figures for the impact
of the subsidies involved. These results, prepared by the staff in
cooperation with Wharton Econometrics, indicate that had countervailing
duties been imposed in 1981, domestic sales for the U.S. industry might
have increased a total of $300 million on all the products. In absolute
terms, this is no small sum. But it represents only 0.54 percent of
the 55.2 billion dollars of net sales reported by the U.S. industry in
1981. 71/ Because there is no set of supply or cost functions for this
industry on the recbrd, the potenfial contribution to U.S. steel profits
from such duties cannot be calculated. But it can be certain that if
duties are assessed, the dent made in the current billion dollar losses of this

industry will be a small one.

1;/ See Report at 1.39, If the $55.2 billion were adjusted upward to
include the 18 percent of U.S. raw steel uncovered in this total, the

sales gain would drop to only 0.45 percent. Using a most generous 100
percent pass-through and Klein's estimate of $L6L million, the estimate
of affected sales rises to a still small 0.8 percent.
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'Présumably in response to the debate on the role of subsidy
analysis, Klein submitted two sets of estimates in the final investigations
compafed to the one in the preliminary. This second set éttempts to

judge the impact of the subject imports in toto, rather than merely the

impact of thevsﬁbsidy.')As I héve made amply clear, I do not accept the
legal théory undériying‘this. But it is quite interesting that in the
original presentation, Klein's professional inclination was to study the
subsidies themselves when preparing estimates to demonstrgte material
injury due to subsidiéed impdrts. It is even more interesting that the
secohd set of estimates to study the total impact of imports are virtually
worthless btecause thevmddel simply waé not designed to do that.

To study.the total impact of imports, the second Klein model
attempts to estimate the hypothetical effect on U.S. producers of
the total elimination of subject imports. The results are unrealistic:
imports of non-EC steel do not change under elimination, whereas they
increase 20&,000 tons in the subsidy imposition estimates. This flies
in the fact of the logical expectation that eliminating subject imports
would certainly have a much greater effect on non-EC imports than the
mere imposition of duties on EC steel. These bizarre results arise from
the <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>