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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

Investigations Nos. 731-TA-108 and 109 (Preliminary)

PORTLAND HYDRAULIC CEMENT FROM AUSTRALIA AND JAPAN

Determinations

Based on the record 1/ developed in investigations Nos. 731-TA-108 and 109
(Preliminary), the Commission determines, 2/ pursuant to section 733(a) of the
Tariff Act of 1930 (19 U.S.C. § 1673b(a)), that there is a reasonable indication
that an industry in the United States is materially injured or threatened with
material injury 3/ by reason of imports of Portland hydraulic cement (other than
white, nonstaining Portland cement) from Australia and Japan, provided for under
item 511.14 of the Tariff Schedules of the United States, which are alleged to
be sold in the United States at less than fair value (LTFV) .

Background

On September 23, 1982, counsel for Kaiser Cement Corp. filed petitions with
the U.S. International Trade Commission and the U.S. Department of Commerce
alleging that an industry in the United States is being materially injured and
threatened with material injury by reason of LTFV imports of Portland hydraulic
cement from Australia and Japan. Accordingly, on September 27, 1982, the
Commission instituted preliminary antidumping investigations (Nos. 731-TA-108
and 109) under section 733(a) of the Tariff Act of 1930. Notice of the
institution of the investigations and conference therefor was given by posting

copies of the notice in the Office of the Secretary, U.S. International Trade

Commission and by publishing the notice in the Federal Register on October 6,
1982 (47 F.R. 44170). A public conference was held in Washington, D.C. on
October 15, 1982, at which all interested parties were afforded the opportunity

to present information for consideration by the Commission.

1

1/ The "record" is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR 207.2(i)).

2/ Commissioner Stern dissenting. ,

3/ Commissioner Haggart determines that .there is a reasonable indication of
material injury and therefore does not reach the issue of threat of material
injury.



VIEWS OF CHAIRMAN ALFRED E. ECKES AND COMMISSIONER VERONICA A. HAGGAPRT

Introduction

After considering the record in these investigations, we determine,
pursuant to section 703(a) of the Tariff Act of 1930, that fhere is a
reasonable indication that an industry in the United States is materially
injured or threatened with material injury by reason of imports of portland
hydraulic cement from Australiaband Japan which are allegedly being sold.in

the United States at less than fair value (LTFV). 1/

Standards for Determinations

In a preliminary antidumping investigation, the Commission is directed by
Title VII of the Tariff Act of 1930 to determine, based upon the best
information available to it at the time of the determination, whether there is
a reasonable indication that an industry in the United States is materially
injured, or is threatened with material injury, or the establishment of an
industry in the United States is materially retarded, by reason of imports of
the merchandise that is the subject of the investigation. g/ "Material
injury” is defined as "harm which is not inconsequential, immaterial, or
unimportant.".i/ In making its determinations the Commission is required to
consider, among other factors, (1) the volume of imports of the merchandise

which is the subject of the investigation, (2) the effect of imports of that

1/ Commissioner Haggart determines that there is a reasonable indication
that an industry in the United States is materially injured, and therefore
does not reach the issue of threat of material injury. -

2/ 19 U.S.cC. §1673(b)-
3/ 19 U.S.C. §1677(7)(a).



merchandise on prices in the United States for like products, and (3) the
impact of imports of such merchandise on domestic producers of like
products. 4/

In making a determination as to whether there is a threat-of material
injury the Commission considers, among other factors, (1) the rate of increase
of subsidized or dumped imports into the U.S. market; (2) the capacity 1n the
exporting country to generate exports, and (3) the availability of other
export markets. 2/ Findings of a reasonable indication of threat of material
injury must be based on a showing that the likelihood of harm is real and

imminent, and not based on mere supposition, speculation, or conjecture. ﬁ/

Domestic Industry

Regional industry

In most investigations under Title VII of the Tariff Act of 1930, we
assess the impact of imports on.a national industry, as defined in section
771(4)(A) of the Act. 19 U.S.C. 1677(4)(A). 1In appropriate circumstances,
however, there is a statutory basis for assessing the impact of imports on a
regional industry. 19 U.S.C. 1677(4)(C). This section of the Act reflects
legislative recognition that the economic impact of imports on an isolated

market may be such as to warrant the imposition of countervailing or

4/ 19 U.S.C. §1677(7)(B).

5/ 19 CFR 207.26(d).

6/ S. Rep. No. 249, 96th Cong., lst Sess. 88-89 (1979); S. Rep. No. 1298,
93d Cong., 2d Sess. 180 (1974); Alberta Gas Chemicals, Inc. v. United States,
515 F. Supp. 780, 790 (Ct. Int'l Trade 1981).



antidumping duties on a nationwide basis. This modification from the general
industry definition is stated in section 771(4)(C) of the Act as follows:
In appropriate circumstances, the United States, for a
particular product market, may be divided into 2 or more
markets and the producers within each market may be
treated as if they were a separate industry if--
(i) the producers within such markets sell all
or almost all of their production of the like
product in question in that market, and
(ii) the demand in that market is not
supplied, to any substantial degree, by producers

of the product in question located elsewhere in
the United States.

These first two statutory tests set forth the criteria for determining whether
production and consumption patterns reflect a market which is isolated from a
national market and whether these activities are localized. The third
statutory requirement for finding that a regional industry exists is that the
alleged LTFV imports must be "concentrated” within the region. 7/ Fourth, the
statute provides that designation of an industry as a regional industry is
within the Commission's discretion. §/ In addition, section 771(4)(A) imposes
a more rigorous standard for determining material injury or threat thereof on
a regional industry basis than for domestic producers as a whole. Whereas a
finding of material injury or threat thereof to a national domestic industry
can be based on a finding that domestic producers accounting for a "major
proportion” of production of the product under investigation are injured or
threatened with material injury, 9/ in a regional industry analysis we must

make this finding with respect to the domestic producers of "all or almost all

U.S.C. §1677(4)(C).

7/ 19
8/ 1d.
9/ 19 U.S.C. §1677(4)(A).



of the domestic production” within the region. lg/

In these investigations, petitioners have argued that a regional industry
analysis is appropriate, and that the appropriate region is that composed of
the states of California and Nevada. Respondents contend that the appropriate
region is that composed of the States of California, Nevada, Oregon and
Arizona. 11/ For the reasons set forth below we conclude that the appropriate
region consists of the States of California and Nevada.

Our regional industry analysis must be made in the context of the facts
of each investigation. There are no absolute percentages which can be

automatically and uniformly applied in all investigations for determining

10/ 19 U.S.C. §1677(4)(C). The Court in Atlantic Sugar, Ltd v. United
State , supra, construed this language to mean that we must first evaluate
whether every individual producer within the region is injured within the
meaning of the statute. Only if an individual producer is found to be
injured, may it be aggregated with other producers which have been found
individually to be injured to determine whether the injured group produce "all
or almost all” of the production within the region. 1Id. at 10.

It is our position that the statute is concerned with whether a regional
industry is being materially injured, not whether particular producers are
injured. Specifically, the statute does not refer to all or almost all of the
producers but refers to the producers of all or almost all of the production
within the region. Thus we believe that the Commission must consider
aggregate data on regional industry, providing that such data reflects all or
almost all of the production within the region. (§EE Sugars and Sirups from
Canada, Inv. No. 731-TA-3 (USITC Pub. No. 1243) 10-16 (May, 1982)

In these investigations, our aggregate data on the relevant economic
factors are based on the responses of producers representing 100 percent of
the production within the region. Our aggregate data on the financial
condition of the regional industry are based on the responses of producers
representing 90 percent of the production within the region. Therefore, we
find that there is a reasonable indication that the statutory test is
satisfied. Nevertheless, we also note that all of the reporting producers
within the region have experienced material injury on an individual basis as
well. See discussion at 13-14 infra, Report at A-16 through A-38.

11/ REESbndent Melwire Trading Co., apparently concedes that a regional
ansiysis is appropriate, but argues in favor of this definition of regional
industry. Respondents Sumitomo Cement Co. and Nihon Cement Co., Ltd., do not
concede that a regional analysis is appropriate, but make this argument in the

alternative. Respondent Pacific Cement Corp. did not directly address this
issue.



whether "all or almost all" of the production within the region is consumed
within the region, whether demand is supplied from outside the region "to any
substantial degree,” or whether alleged LTFV imports are "concentrated" within
the region. This is particularly so when the figures in question appear to
test the outer limits of a "plain meaning” analysis. 12/ 1In such cases,
factors regarding the particular character of the region which shed light on
the fundamental issue of insularity bear upon the Commission's determinationv
of whether these statutory tests are satisfied.

In the cement industry, the primary factors which tend to create a
collection of regional industries are the low value-to-weight ratio and the
fungible character of the product. The low value-to-weight ratio results in
transportation costs which represent an average of 20 to 25 percent of the

total cost to the buyer in 1980. lg/ Therefore, transportation costs are a

12/ We note that in Atlantic Sugar, Ltd. v. United States, Slip Op. R1-119
(USCIT Dec. 28, 1981), the Court, emphasizing a "plain meaning” analysis,
construed the language "any substantial degree” as provided in subsection (1)
to "forbid any degree of supply which could be characterized as substantial."
The Court noted that this "prohibition" is consistent with the objective of
finding a separate industry in an isolated market and insures that the basic
justification exists for ignoring the remainder of the domestic industry.”
Although we agree with the Court's concern that the statutory criterion should
not be interpreted overly broadly, we note that an exceedingly narrow "plain
meaning” interpretation of the statutory language is also not necessarily
consistent with the statutory purpose of determining whether the region is an
isolated market if a single statistic per se is emphasized to the exclusion of
other offsetting factors. The Court itself recognized this in holding that
the "significance"” of the figure in issue in that case was "reduced” by the
fact that the figure was to some extent overstated due to the inherent
imprecision of the data upon which it was based. In addition, the Court
noted: “"When it is considered that much of the remaining outside supply is
limited to the periphery of the region, the significance of the degree of
supply from elsewhere is further diminished.” Id. at 6.

13/ See Summary of Trade and Tariff Information: Hydraulic Cement, USITC
Pub. No. 841 (October 1981). Petitioners assert that today approximately

one-third of the price of cement shipped more than 200 miles reflects
transportation costs.



significant factor in the delivered cost, and thus an important limitation on
the marketing of cement. For this reason, more than 95 percent of the cement
produced in the United States, and more than 90 percent of the cement produced
in the California-Nevada region is shipped no more than 300 miles from its
production site. lﬁ/ A 300-mile radius constructed around each of the
producers located in the Califqrnia—Nevada region would include all of
California and Nevada, a portion of Arizona west of Phoenix, a large portion
of Oregon, and miniscule éreas of Idaho and Utah. 15/ This area would
therefore constitute the outer limits, from an economic standpoint, of the
domestic cement market which is centered in the California-Nevada region.

The actual market of domestic producers in the California-Nevada area, as
reflected by data gathered in these investigations, is significantly smaller
than these theoretical limits would indicate. In fact, an average of 93
percent of cement shipments by domestic producers located within the
California-Nevada region are consumed within the region. 16/ Of the
remainder, an average of 3 percent is shipped into Arizona and 2 percent is
shipped into Orégon. lZ/ While not all regional production remains within the
region, the significance of shipments by producers within the regioﬁ to
outside the region is reduced by the combination of high transportation costs
and the great distances that separate producers within the California-Nevada

area from major urban centers of consumption which are located outside of the

14/ 1d at A-7. This is based on 1981 data.

15/ See map, id. at A-13.

iE] Id. at A-T.

17/ Based on computations provided by staff. We will discuss below the
appropriateness of excluding Arizona and Oregon from the regional industry
under consideration. See pp. 10-12 infra.



two-State area. l§/ Therefore, given the facts of this case, the first prong
of the statutory test is satisfied: That the producers within the region sell
"all or almost all” of their production within the region.

The second statutory test requires a finding that demand in the regional
market is not supplied "to any substantial degree” by domestic producers from
outside the region. Less than 10 percent of demand within the region is
satisfied by shipments by domestic producers located outside the region. lg/
The significance of this figure is lessened by other factors, such as the
distance between producers outside the two-State region and major urban
centers in the California-Nevada region and high transportation costs. 22/
Shipments of cement from domestic producers outside the region therefore are
restricted to the periphery, and do not penetrate into the core of the
region. Given the facts of this case, we find that the second statutory test
is also satisfied.

With regard to the issue of concentration, we note that the imports under
investigation are heavily concentrated in the California-Nevada region. The
California-Nevada region accounted for an average of 11 percent of total

United States consumption of portland hydraulic cement during the 1979-1081

18/ Specifically, these Ffactors resulf Ii the isolation of the northernmost
producers in California and Nevada from Portland, Oreg., the state's major
area of consumption, which is at least 300 miles away. Similarly, the
easternmost domestic producers in the California-Nevada region are 300 miles
or more from Phoenix, Ariz., the major area of consumption in Arizona. See
map, id. at A-13.

19/71d. at A-8.

20/ The two domestic producers in Oregon are at least 200 miles from the
California border. The two domestic producers in Arizona, which are located
near Phoenix, are more than 100 miles from the California border and
approximately 300 miles from major California centers of consumption such as
Los Angeles and San Diego.
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period. g}/ The California-Nevada region accounts for 100 percent of cement
from Australia and for the vast ma jority of the cement from Japan that was
imported into the United States during the period under investigation..gg/ In
addition, importers located in California shipped over 98 percent of their
cement within the two-State area during the January 1980-August 1982

period. gé/ Thus, the imports under investigation are clearly concentrated in
the California-Nevada region, thereby satisfying the third statutory test.
Therefore, we determine that designation of the producers in the
California-Nevada region as a separate industry satisfies the threshold
statutory requirements.

Based on a similar analysis, we determine that the four-State region also
satisfies these requirements. The ratio of regional production to regional
consumption within the four-State region is 98 percent. The ratio of domestic
shipments from outside the region to consumption within the four-State region
is 11 percent, almost the same as in the California-Nevada region. gﬁ/

Imports from Japan and Australia that were imported into the four-State area
also accounted for a substantial amount of total U.S. imports of cement from

these respective countries during this period. 32/

21/ 1d. at A-10.

22/ 1d. at A-40. According to Department of Commerce figures, in 1981 and
during the January-August 1982 period, cement imports from Japan that were
imported into the California-Nevada region accounted for 100 percent of the
total cement from Japan imported into the United States. TIn 1980, cement
imports from Japan that were imported into the California-Nevada region
accounted for 78 percent of the total cement from Japan imported into the
United States. In 1979, the ratio was very small. WNevertheless, the average
for the period was 70 percent. We have reason to doubt the accuracy of the

1979 figure. Id. at A-39. We anticipate developing btetter information in any
final investigation.

‘2_-3_/ _I_d-o at A-7o
24/ Td. at A-10.
25/ 1d. at A-40.



11

While the ratio of shipments to consumption within the region is larger
for the four-State area, the particular character of the region does not
support consideration of it as the more appropriate region. Rather, it more
strongly supports the conclusion that the California-Nevada region is the more
appropriate region. gﬁ/ First, demand for cement is concentrated in the
California-Nevada region. Consumption of portland hydraulic cement in the
two-State area dominates consumption in the four-State regionm, accounting for
an average of 78 percent of the aggregate consumption in the four-State region
during the period under consideration. ZZ/ Similarly, production of cement in
the two-State area dominates production in the four-State region, accounting
for an average of 82 percent of the production in the four-State region during
the period under consideration. 28/ 1In addition, 98 percent of the imports
under investigation are marketed within the California-Nevada region. 29/
Therefore, we determine that the appropriate industry under consideration in
this case consists of the domestic producers located in California and

Nevada. 29/

26/ We also note that, based upon the information presently available, that
further subdivision of the California-Nevada region into two or more separate
regions would not appear to be appropriate because some producers that are
located closer to central California apparently are able to ship to hoth
northern and southern California. Transcript of preliminary conference at
99-100.

27/ Id. at A-10

28/ Td. at A-16.

29/ IE. at A-7.

z@y This factual pattern is an example, we believe, of how an overempbasis
on the statistical nature of the inquiry could result in an "artificial
sculpting” of the regional market much the same as would an arguably
over-broad interpretation of the statutory language. Faced with two markets,
the figures for either of which would, in an empirical sense, satisfy the
statutory criteria, we have, in our judgment, evaluated the two markets in
terms of other economic criteria, such as the degree of outside supply to the
perimeter of the region, to arrive at what in our judgment is the most

meaningful definition of a regional market. 10
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Like Product

Section 771(4)(A) of the Tariff Act of 1930 defines the term "industry”
as the "domestic producers as a whole of a like product, or those producers
whose production represents a major proportion of the total domestic
production of that product.” 31/ The definition of "regional industry” in
Section 771(4)(C) also provides that the industry is defined in terms of the
producers of a "like product.” 32/ Section 771(10) defines "like product” as
"a product which is like, or in the absence of like, most similar in
characteristics and uses” with the article under investigation. 22/

The imported article under investigation is portland hydraulic cement,
other than white, nonstaining portland cement. Hydraulic cement is a highly
standardized, fungible product that is made from a mixture of limestone, clay
and silica. éi/ When mixed with water, sand, gravel, and other materials, it
chemically reacts to form concrete. Concrete is used almost entirely for
construction purposes. 32/ Hydfaulic cement is distinguished from
non-hydraulic cement in that hydraulic cement will set or harden under water
while non-hydraulic cement will not. gg/ Portland hydraulic cement is the
most important of the four ma jor categories of hydraulic cement, and accounts
for 95 percent of domestic cement production and for almost all imports of

cement. 37/ Both domestic and imported portland hydraulic cement comply with

the above definitions. There are no characteristics or uses upon which

317 19 U.5.C. § 1677(4)(AY.
32/ 19 U.s.c. § 1677(4)(C).
33/ 19 U.S.C. § 1677(10).

34/ Report at A-2 and A-5.

/ l(lo at A-3.
36/ ld_o at A—2, n. 5.
/

11
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significant distinctions between the imported and domestic products can be
based. Accordingly, we determine that the imported portland hydraulic cement
which is the subject of these investigations is "like" the portland hydraulic

cement which is produced by domestic producers. 38/ Therefore, we determine

that the domestic industry consists of the producers within the

California-Nevada region of portland hydraulic cement. 22/

Conditions of the Domestic Industry

The condition of the California-Nevada cement industry has deteriorated
substantially during the period under.investigation, particularly during the
January-Auguét 1982 period. Consumption of cement within the region declined
by 23 percent from 10 million short tons ﬁg/ in 1979 to 8 million tons in
1981. 41/ During January-June 1982, consumption again dropped to 4 million

tons compared with 5 million tons during the corresponding period in 1981, a

38/ Portland hydraulic cement is classified into five types. Types I and
II, which are the most common, are for general use. They differ in that Type
IT is suitable for certain uses for which Type I is not. Type II, however,
may be used in lieu of Type I. The vast ma jority of the portland cement
imported from Japan and Australia during the period under investigation is
Type II. Id. at A-3. 1In 1981, Type II cement accounted for approximately 93
percent of cement production in the California-Nevada region. 1Id. at A-5.

Therefore, we do not find that the distinctions by types are necessary in
these investigations.

39/ Section 771(4)(B) provides that "the term industry may be applied in
aps;bpriate circumstances by excluding” producers that are themselves
importers of the allegedly dumped merchandise. We have determined that two
domestic producers are "related parties” for certain parts of the periods
under investigation because they imported a significant amount of the cement
under investigation during these periods. 1d. at A-14 and A-43 (table 16).
However, the data on these two producers does not significantly affect the
aggregate data or trends discussed infra. Therefore, we do not find it
necessary for the purpose of the present investigation, to exclude these
producers from the definition of "domestic industry” for the periods during
which they imported the merchandise under investigation.

40/ Hereinafter, the term "ton" shall be used to refer to "short ton."

41/ 1d. at A-10.

12
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decline of 19 percent.'ﬁg/

Production within the region declined by 19 percent between 1979 and
1981, and by 16 percent during January-August 1982 relative to the
corresponding period of 1981. ﬁg/ Shipments also declined between 1979 and
1981, by 19 percent. During the January-August 1982 period, shipments
declined by an additional 19 percent over the corresponding period of 1921, 44/

Inventories increased both in absolute and relative terms during the
period. End-of-year inventoriés increased by 8 percent between 1980 and
1981. End-of-period inventories also increased by 6 percent in the
January-August 1982 period as compared with the corresponding period of
1981. 45/ The ratio of inventories to shipments increased from 4.0 percent in
1979 to 6.1 percent in 1981. 46/ Furthermore, the annualized ratio of
end-of-period inventories increased from 5.5 percent in January-August 1981 to
7.2 percent in corresponding period of 1982. 47/

Capacity utilzation in the region declined from 89 percent in 1979 to 69
percent in 1981. §§/ In January-August 1982, capacity utilization declined
again to 54 percent compared with 71 percent in the corresponding period of
1981. 49/ Part of the decline in capacity utilization is attributable to
increased capacity. The capacity of the producers located in the

California-Nevada region increased by 5 percent between 1979 and 1981, and

427 1d.

43/ 1d. at A-16.

44/ Id. at A_lgo

EE/:EE. at A-25. We chose the 1980-1981 period because inventories in 1979
were apparently unusually low. See Id.

46/ Id. at A-25.

47/ 1d.

48/ Id. at A-19.

49/ 1a.
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increased by an additional 6 percent in January-August 1982. gg/ However, the
decline in production appears to be a more significant cause of the decline in
capacity utilization.

Employment patterns also evidence a negative trend. The employment of
production and related workers in cement plants located in California and
Nevada increased by 11 percent between 1979 and 1980, but declined by 9
percent in 1981, and by an additional 12 percent in Janﬁary—August 1982
relative to the corresponding period of 1981. 51/ Similarly, the hours worked
by production and related workers increased between 1979 and 1980, but
declined by 5 percent in 1981, and by an additional 12 percent in
January-August 1982 compared to the corresponding period of 1981. ég/

The financial experience of domestic producers in the region declined
slightly during the 1979-1981 period, and deteriorated substantially during
the interim accounting period ending in July 1982. 53/ Net sales declined by
6 percent between 1979-1981, but fell by 28 percent in January-August 1982
compared to the corresponding period of 1981. 54/ At the same time,
manufacturing costs and administrative expenses increased steadily. 55/ The

ratio of cost of goods sold to net sales increased by 9.8 percentage points

29/.11’ This is in contrast to the capacity of U.S. producers in the entire
United States which declined by slightly more than 1 percent during the
1979-1981 period. However, this increase in capacity was apparently the
result of the efforts of domestic producers to modernize and to lower rising
energy costs by introducing more energy-efficient processing technologies and
energy systems. See Tr. at 12; Report at A-19.

51/ Id. at A-29.

52/ 1d.

EE] The firms in the California-Nevada region that reported the financial
data upon which our analysis is based accounted for approximately 90 percent
of production within the region during the period under investigation. The
exact figures are confidential information.

éﬁ/.lﬂ‘ at A-34.

55/ 1d. 1
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between 1979 and 1981, and by 16 percentage points in the interim accounting
period ending in July 1982 compared with the corresponding period in 1981. 56/

Operating income and net income declined sharply and consistently in the
1979-1981 period, with one firm reporting a net loss for 1981. 57/ During the
interim accounting period ending in July 1982, domestic producers in the
region suffered a substantial aggregate operating loss and net loss. Eﬁ/
Moreover, on an individual basis, most of the reporting firms, accounting for
a substantial share of production within the region, reported operating losses
for the interim accounting period ending in July 1982. 22/ The other firms
also experienced very substantial declines in operating profits. QQ/ In
addition, all of the producers reported net losses or significant declines in
net income during this period. 61/

The aggregate ratio of operating income to net sales also dropped
substantially between 1979 and 1981. gg/ In the interim accounting period
ending in July 1982, it declined even further to a substantial negative
figure. Qé/ Moreover, this ratio was negative for most of the reporting
produceré in this period, and the ratio for the others declined
substantially. 64/

Similarly, the ratio of operating profit to investment in productive

facilities, whether valued at cost or book value, generally followed the same

29/ lio at A-350
EZ/ lio at A‘35.

59/ i@. at A-37 (Table 13). The exact figures are confidential.

62/ 1d. at A-35 (Table 12).
63/ Id. The exact figure is confidential information.
« at A_37 (Table 13)0

15
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trend, declining substantially in the interim accounting period ending in July
1982. éé/ Capital expenditures, which increased between 1979 and 1981, also
began to decline in the January-August 1982 period as compared with the
corresponding period of 1981. The foregoing discussion of economic and
financial indicators illustrates that the domestic producers within the region

are currently experiencing material injury.

Material Injury or Threat of Material Injury 66/

Imports from Japan

Imports from Japan declined slightly between 1979 and 1980, but increased
sharply between 1980 and 1981.‘91/ The ratio of imports from Japan to
apparent consumption in the California-Nevada region also increased
significantly between 1979 and 1981. 68/ During the January-August 1982
period, imports from Japan decreased compared to the corresponding period in
1981. However, in January-August 1982, the ratio of imports from Japan to
apparent consumption increased compared to the corresponding period of
1981. 69/

The end-of-period inventories of cement from Japan have also increased
during the period under investigation. Importers reported no inventories of
cement from Japan in 1979 and 1980. However, by December 31, 1981, an amount
representing a substantial percentage of 1981 shipments was held in

inventory. 70/ 1In the January-August 1982 period, inventories of imports from

65/ Id. at A-35 (Table 12).

66/ See footnote 1 at 1.

EZ/ ii? at A-39. The specific figures regarding the absolute and relative
volumes of imports from Japan are confidential.

68/ Id. at A-45. |

69/ Id.

70/ 1d. at A-47 (Table 18). 6
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Japan increased substantially in absolute terms over those for the
corresponding period of 1981.

Given the fungible character of the product, and thus the commodity
nature of the market, as well as the decline in demand, price competition
among domestic producers and the importers is intense. 71/ Further,
purchasers typically use one seller's price quote to "bid down" another
seller. 72/ Therefore, the identity of a price leader in the market is
difficult to ascertain. 73/ U.S. producers' prices generally increased
between January-March 1980 and July-September 1981, but decreased from
July-September 1981 to July-August 1982. 74/ Since July 1981, the prices of
imports from Japan declined along with those of U.S. producers, but generally
by slightly greater magnitudes. Zé/ 'We note in this regard, as discussed
above, that even relatively small margins of underselling in a highly
competitive commodity market may be significant. 1In addition, there are
indications that cement imported from Japan has undersold the domestic product

in the San Diego area since April 1981 by significant margins..Zﬁ/

7 . at A-46, A-49.
. at A-46.
. at A-51.

74/ 1d. at A-49.

75/ 1.

Zé/_lg. at A-50. Additional price data should be developed to enable more
complete analyses of margins of underselling, price suppression/depression,
and price leadership in the market. In these preliminary investigations,
price data were collected for three areas, Los Angeles, San Diego, and San
Francisco. However, price comparisons between U.S. produced and imported
cement in each of these areas were subject to many qualifications. In
particular, the report stated: "A portion of any quarterly price differential
between domestic and imported cement may reflect sales to customers located in
different delivery zones within the above market areas, sales of different
quantities to different sized customers, or sales at different times within
each quarter.” 1Id. at A-49. We therefore recommend that in any final
investigation price data that would enable a more accurate comparison between

(Footnote continuF?)
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There are also indications that domestic producers have lost sales to
cement imported from Japan. Of nine customers that purchased cement imported
from Japan during the period under investigation, three confirmed that they

did so because of price. ZZ/ Another customer that had not purchased Japanese

cement stated that it had used a lower price offered by an importer to
negotiate a lower price from a domestic producer. Zg/ In addition, one of the
domestic producers submitted evidence indicating that it lowered its price
several times during late 1981-August 1982 because of lower prices offered by
an importer of Japanese cement. 79/

We note that the statute does not limit the material injury analysis to

the issues of lost sales and underselling. For example, the volume of alleged

LTFV sales can in and of itself exert a downward pressure on price,

particularly during a period of falling demand, causing price suppression even

without any underselling.
Therefore we determine that there is a reasonable indication that a

domestic industry is materially injured or threatened with material injury by

reason of alleged LTFV sales of portland hydraulic cement from Japan. §9/

(Footnote continued)
prices of domestically produced cement and cement imported from Japan and
Australia be developed.

Although the issues of price suppression/depression, price leadership,
and lost sales were investigated through telephone conversations with a sample
of cement purchasers, we anticipate that more comprehensive information on
these issues will be developed for any final investigations.

‘7_-7-/ .I_(io at A-51.

78/ 1d.

79/ 1d.
Eg/ ﬁg'recognize that the decline in demand is one reason for the regional
industry's difficulties. However, the statute specifically instructs us not
to weigh the injury caused by alleged LTFV imports against the injury caused
by other factors. See H. Rep. No. 317 (96th Cong., 1st Sess.) 47 (1979),

18
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Imports from Australia

Cement from Australia was first imported into the United States in late
1981, as demand was declining. Nevertheless, the amount of imports
constituted a significant share of total imports into the California-Nevada
region in that year. §l/ By January-August 1982, imports from Australia had
captured a relatively significant share of apparent consumption. 82/ In
addition, inventories of cement from Australia for the end of August 1982,
‘represented a substantial percentage of the importers' shipments.lggj

| The average price of cement imported from Australia has declined along
with that of U.S. producers, but generally by slightly greater magnitudes. §£/
During some of the period under investigation, cement from Australia has had
an average price higher than that of the domestic product. §2/ However, the
average price of cement from Australia has recently decreased by a significant
amount..§§/ 4As was discussed regarding imports from Japan, we note that,
given the great price sensitivity of the product, even relatively small

margins of underselling in a highly competitive commodity market may be

significant.

In addition, there are indications that domestic producers have lost
sales to cement imported from Australia. One purchaser reported that it had
bought cement from Australia because of lower price, and that cement from

Australia is presently its primary source. §Z/ Another purchaser also

81/ Id. at 44 (Table 16). The exact figures regarding imports are
confidential.

§£/_£i. at A-45.

83/ 1d. at A-47 (Table 18).

84/ 1d. at A-49.

ég/ Eo at A-50.

86/ Id.

87/ Id. at A-53.

19
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confirmed lost sales due to the lower price of Australian cement. §§/
Furthermore, some purchasers reported that they had used a lower price offered
by the importer of cement from Australia to negotiate a more favorable price
from their domestic suppliers. 89/

As was discussed with respect to imports from Japan, we recognize that
the decline in demand is one reason for the regional industry's difficulties.
However, the statute instructs us not to weigh the injury caused by the
imports under investigation against the injury caused by other factors.
Thefefore, we determine that there is a reasonable indication that a domestic
industry is materially injured or threatened with material injury by reason of

alleged LTFV sales of portland hydraulic cement from Australia..ggf

887 13-
29_/ ld_o at A—SZU
90/ See n. 1 supra.
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VIEWS OF COMMISSIONER PAULA STERN

On the basis of the record established in these investigations. I
determine that there is no reasonable indication that an industry in the
United States is being materially injured or threatened with material injury
by reason of imports of Portland hydraulic cement from Australia or Japan

which are allegedly being sold in the United States at less than fair value. 1/

Introduction

In preliminary antidumping investigations, the Commission is directed by
Title VII of the Tariff Act of 1930 to determine, based upon the best
information available to it at the time of the determination, whether there is
a reasonable indication that an industry in the United States is materially
injured or is threatened with material injury, or the establishment of an
industry in the United States is materially retarded, by reason of imports of
the merchandise that is the subject of the investigation. g/ In the present
cases, the information available to the Commission is reasonably complete and

is unlikely to be significantly different in a final investigation-

Specifically, all producers and importers in the Western Pacific States of
Arizona, California, Nevada, and Oregon reported data on their production
imports, shipments. and inventories. Data on employment and the
profit-and-loss experience of their operations producing Portland hydraulic
cement were available from producers accounting for more than 90 percent of

production in the 4-State region.- The Commission also received pricing

}/ Material retardation of the establishment of an industry was not an issue
in these investigations.
2/ 19 U.S.C. 1673b.
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data from all importers and all but one domestic producer in the area-

This information demonstrates that although the industry producing
Portland cement. both nationwide and in the California Nevada region, is being
injured, this injury is the result of the current recession in the
construction industry and the resulting decline in demand for cement. There
is no reasonable indication that imports from Australia or Japan have caused
material injury to the domestic industry.

"Material injury” is defined as "harm which is not inconsequential,
immaterial, or unimportant."” l/ In making its determinations, the Commission
is required to comsider, among other factors, (1) the volume of imports of the
merchandise which are the subject of the investigation, (2) the effect of
imports of that merchandise on prices in the United States for the like
product, and (3) the impact of imports of such merchandise on domestic

producers of the like product. 2/

Condition of the domestic industry

In defining the domestic industry in these investigations, there appears
to be sufficient information to support, at least at the preliminary stage,
the petitioners’ argument that a regional industry analysis is
appropriate. 2/ Therefore, I will discuss only those conditions in the
California-Nevada region. U.S. producers oﬁerating in this 2-State region
have been greatly affected by the decline in regional consumption. Apparent

consumption in California and Nevada dropped from a peak of 10.2 million short

1/°19 U-s.C. 1677(7)(A)

2/ 19 U s.C. 1677(7)(B)

3/ Although I concur with my colleagues findings on the regional industry
for purposes of these preliminary investigations, I am interested in further
exploring the possible existence of distinct subregions within the region and
their effect on regional competition. 23
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tons in 1979 to 7.8 million short tons in 1981, or by 23 percent. Consumption
continued to decline in 1982, falling by 19 percent in January-August 1982
relative to that for the corresponding period in 1981. 1/

Closely following the trend in consumption, the cement industry's
production. capacity utilization, and commercial shipments declined throughout
the period under consideration. Regional production of Portland hydraulic
cement declined by 19 percent from 1979 to 1981 and then fell by an additional
16 percent in January-August 1982 relative to that reported for the
corresponding period of 1981. 2/ Capacity utilization of domestic producers
in the region declined from 89 percent in 1979 to 69 percent in 1981 and then
fell from 71 percent in January-August 1981 to 54 percent for the
corresponding period of 1981. 3/ The quantity of domestic producers’
commercial shipments declined by 19 percent from 1979 to 1981 and then fell by
an additional 19 percent in January-August 1982 relative to those reported for
the corresponding period of 1981-vﬁ/

Employment data show a delayed response to the declines in consumption.
Total employment in the cement producing plants in the California-Nevada
region increased by 3 percent from 1979 to 1981, but then fell by 11 percent
in January-August 1982 relative to that reported for the corresponding period
of 1981. éj The employment of production and related workers increased by 11
percent from 1979 to 1980, but then declined by 9 percent in 1981 and fell by
an additional 12 percent in January-August 1982 relative to that reported for

the corresponding period in 1981. 6/

1/ See Report at p. A-10.

2/ Ibid., p. A-16.

3/ Ibid., p. A~19. The declining capacity utilization was also exacerbated
by increases in domestic producers'’ capacity during the period under
consideration. See discussion of U.S. producers' capacity, Report, pp. A-17-1%

4/ Ibid.. p. A-19.

5/ Ibid., p. A-28.

6/ Ibid.
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The price and financial data available to the Commission jndicate that
producers in the California-Nevada region not only maintained the highest
prices in the country throughout the investigation, 1/ but also, until very
recently, showed the highest level of profitablility. These high returns
enabled the industry to modernize their aging facilities and incre;se their
capacity. Thus, when declines in demand brought on severe underutilization of
capacity., the high fixed costs and capitalization expenditures of the industry
resulted in a sharp decline in pfofitablility. This would have occurred
regardless of the presence of imports. Moreover. as discussed below. there is
no reasonable indication that the alleged LTFV imports exacerbated this

situation to any material degree.

Volume of imports

There were significant problems with the data published by the Department
of Commerce on imports. Thus, the Commission has chosen to rely on the data
supplied by U.S. importers. However, since the number of importers in any one
period has been small, much of the data must remain confidential, and thus . my
discussion must be somewhat ‘abbreviated.

There are currently three principal importers of cement from Japan and
Australia in the California—-Nevada region: g/ Melwire Trading Co. (Melwire),
Stimes Enterprises Co., Inc. (Stinnes), and Pacific Coast Cement Corp.

(PCC). Melwire imports cement from Japan through a storage terminal located
in <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>