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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

Investigation No. 701-TA-182 (Preliminary)

RATL PASSENGER CARS FROM CANADA

Determination

Based on the record l/ developed in investigation No 701-TA-182
(Preliminary), the Commission determines (Commissioner Stern dissenting) that
there is a reasonable indication that an industry in the United States is
materially injured or threatened with material injury, Z/ by reason of imports
of rail passenger cars, assembled or unassembled, finished or unfinished,
components and parts and accessories thereof and/or to be used therewith,
which are allegedly subsidized by the government of Canada.

Background

On June 24, 1982, the Budd Co., Troy, Michigan, completed the filing of a

petition with the U.S. International Trade Commission and the U.S. Department

of Commerce (Commerce) alleging that imports from Canada of certain parts for

subway cars to be delivered to the Metropolitan Transportation Authority of
New York City will receive subsidies from the Canadian Government and that, by
reason of these imports, an industry in the United States is being materially
injured and threatened with material injury. Accordingly, on July 2, 1982,
the Commission instituted a preliminary countervailing duty investigation (No.
701-TA-182) under section 701(a) of the Tariff Act of 1930. Notice of the

institution of the investigation and conference therefor was given by posting

1/ The "record” is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR 207.2(i)).
2/ Commissioner Haggart determining only that there is a reasonable

indication that an industry in the United States is threatened with material
injury.



-2
copies of the notice in the Office of the Secretary, U.S. International Trade

Commission and by publishing the notice in the Federal Register on July 14,

1982 (47 F.R. 30667). A second notice amending the scope of the Commission's

investigation to conform with the scope of Commerce's investigation was

published in the Federal Register on July 20, 1982 (47 F.R. 31449). A public
conference was held in Washington, D.C. on July 21, 1982, at which all
interested parties were afforded the opportunity to present information for

consideration by the Commission.



VIEWS OF CHAIRMAN ALFRED E. ECKES AND COMMISSIONFERS MICHAEL J. CALHOUN,
EUGENE J. FRANK, AND VERONICA A. HAGGART

In this preliminary investigation, we determine that there is a
reasonable indication that an industry in the United States is materially
injured or threatened with material injury 1/ by reason of imports of
components of rapid transit rail passenger cars (subway cars) which are
allegedly subsidized by the Government of Canada. gj In a preliminary
investigation, the statute requires that a reasonable indication of material
injury or threat thereof be found to exist. 3/ Thus, if a petitioner in its
pleadings or the Commission in its investigation raises sufficient legal
issues or develops sufficient factual information to support a reasonable
indication of material injury or threat thereof, then the investigation should
be continued. 4/ 5/

In conducting a preliminary 45-day investigation, the Commission is not
charged with undertaking an abbreviated version of a final investigation, nor
must all the information developed in a final investigation be present. The
Senate Committee on Finance addressed the nature of a Commission preliminary

investigation:

1/ Commissioner Haggart determines only that there is a reasonable
indication that an industry in the United States is threatened with material
injury.

2/ Material retardation of the establishment of an industry is not at issue
in this investigation.

3/ 19 U.s.cC. § 1671b(a).

4/ See H.R. Rep. No. 96-317, 96th Cong., 1lst Sess., 52 (1979).

5/ Commissioner Frank notes that only a low-threshold test applies to
preliminary determinations. An overview on this is found in his views in
Frozen French Fried Potatoes From Canada, Inv. No. 731-TA-93, USITC Pub. 1259
(1982), at 12-15.



While the committee recognizes that the ITC cannot conduct
a full-scale investigation in 45 days, it expects the
Commission to make every effort to conduct a thorough
inquiry during that period. The nature of the inquiry may
vary from case to case depending on the nature of the
information available and the complexity of the issues.

S. Rep. No. 96-249, 96th Cong., lst Sess., 49 (1979) (emphasis added).

Domestic industry

As an initial matter, the statutor& frémework under which the Commission
conducts countervailing duty investigations calls upon the Commission to
define the domestic industry against which to assess the impact of imports.
Section 771(4)(A) of the Tariff Act of 1930 defines the domestic industry as
"the domestic producers as a whole of a like product or those producers whose
collective output of the like product constitutes a major proportion of the
domestic production of that product.” 6/ "Like product” is defined in section
771(10) as "a product which is like, or in the absence of like, most similar
in characteristics and uses with, the article subject to an investiga-
tion . . . ." 7/

Most of the items to be imported, with the exception of the subway car
shells, cannot currently be identified. However, the finanging offered by the
Canadian government, which is alleged to constitute a subsidy in this case, is
conditioned upon a minimum Canadian content of 60 percent of the total value

of the contract. 8/ At present, the record indicates that the subway car

6/ 19 U.S.C. § 1677(4)(A)-
7/ 19 U.S.C. § 1677(10).
8/ Report at A-7.



shells 9/ will be produced in Canada and imported into the United States. 10/
In addition, certain other components, the identities of which cannot be
ascertained at this time, will be imported from Canada. ll/

The Budd Company, the petitioner in this investigation, is a producer of
subway car shells in the United States. 12/ 1In addition, there are a number
of other domestic producers of components for subway cars. 13/ Thus, for
purposes of this preliminary investigation, there is a reasonable basis for
finding the like products to consist of shells and certain other components
for use in producing subway cars, and defining the relevant domestic industry
as including the domestic producers as a whole of those articles. In any
final investigation, the Commission will seek to elicit further information in
making its decision regarding the scope of the industry.

This preliminary investigation presents the Commission with issues of
first impression. The allegedly subsidized imports involved in this
investigation are components for subway cars. 14/ Bombardier, Inc., of
Quebec, Canada, has been awarded a contract for 825 subway cars by the

Metropolitan Transit Authority (MTA) of New York City. lé/ Bombardier, as

9/ The shell generally consists of a floor, sides, top, ends, an underframe,
and some wiring, and constitutes a significant portion of the overall value of
a rail car. Report at A-3.

10/ Id. at A-7.

11/ Id. at A-7 to A-8.

12/ There are other companies with the capacity to produce shells. We note
that Budd did not intend to produce shells in the United States for the MTA
contract.

13/ Report, Appendix D.

i§/ Subway cars, or rapid transit rail cars, are self-propelled rail
passenger vehicles used in subways or elevated rail systems in urban areas or
connecting urban and neighboring suburban areas. They are larger, heavier in
construction, and designed to be connected in greater numbers than light rail
vehicles such as trolleys and streetcars. They differ from other rail cars by
being self-propelled, smaller, less heavily constructed, and designed to be
connected in fewer numbers. Report at A-3. 5

15/ The MTA contract is the largest U.S. subway car contract ever awarded to
a single contractor. Id. at A-9.



prime contractor with the MTA, will not import finished rail cars, but has
represented that it will assemble the cars at Barre, Vermont, allegedly from
parts and components to be obtained from both U.S. and foreign subcontractors.

The petitioner in this investigation is the Budd Co., the unsuccessful
U.S. prime contractor bidding on the MTA contract, and a producer of rail car
shells. The impact of the loss of the MTA contract falls initially on Budd as
a prime contractor. However, there is a legal question as to whether Budd, as
a prime contractor, can claim to be materially injured by reason of the
imports under investigation inasmuch as Budd is not literally a producer of a
product "like" those products being imported. lé/ Thus, Budd, as a prime
contractor, may not constitute an “"industry in the United States." 17/ 18/ 19/
The products of Budd, as a U.S. manufacturer of shells, as well as the

products of other producers of components similar to those which will be

16/ 19 U.S.C. § 1677(10).

17/ 19 U.s.C. § 1677(4)(A).

18/ Commissioner Haggart notes that the current U.S. countervailing duty
law, as it traditionally has been interpreted and applied, does not appear to
permit the granting of relief to a prime contractor under the facts of this
case. The traditional approach to defining "like" product and "industry" for
purposes of assessing injury appears to be consistent with Congressional
intent. See, S. Rep. 96-249, 96th Cong., lst Sess. 90-91 (1979); MTN
Studies: Agreements Being Negotiated at the Multilateral Trade Negotiations
in Geneva, Part I, section 2.1.6(1).1, USITC Inv. No. 332-101, printed in Sen.
1Fin. Comm. Print 96-27, 96th Cong., lst Sess., 152-153 (1979); Report of the
U.S. Tariff Commission to the Senate Committee on Finance on S. Con. Res. 38,
Sen Fin. Comm., Hearing on International Antidumping Code, 90th Cong., 2d
Sess. 57 (1968). 1If this case is returned for final consideration, the
parties are encouraged to further address this concern.

19/ Chairman Eckes notes that the Senate Finance Committee in discussing the
reasons for the like product provision cautioned: "The requirement that a
product be 'like' the imported article should not be interpreted in such a
narrow fashion as to permit minor differences in physical characteristics or
uses to lead to the conclusion that the product and the article are not 'like'
each other, nor should the definition of 'like product' be interpreted in such
a fashion as to prevent consideration of an industry adversely affected by
imports under investigation.” S. Rep. 96-249, 96th Cong., lst Sess. 90-91
(1979).



imported, do meet the "like" product test. This raises a further question as
to whether resultant injury to component producers is cognizable under the
statute when a prime contractor, such as Budd, bids unsuccessfully against a

foreign bidder having the benefit of an alleged subsidy from a government.

Material injury or threat of material injury by reason of allegedly subsidized

imports

The components which are the subject of the Bombardier contract will be
sourced both abroad and domestically with the benefit of alleged subsidization
by the Canadian government in the form of financing. The petitioner has
presented evidence thét the alleged subsidy from the Canadian government
enabled Bombardier to cffer the New York City MTA more advantageous financing
than Budd was able to offer in its bid. With the alleged subsidy, Bombardier
was able to offer a financial package that would save the MTA $36 million in
net present value. 20/ Furthermore, there is evidence on the record that
financing was crucial in the MTA contract decision and an important factor
explaining Budd's failure to win the contract. 21/ Richard Ravitch, Chairman
of the MTA, told the Senate Finance Committee on May 28, 1982, that "the

absence of sufficient financing associated with the Budd offer made its

20/ Report at A-9 to A-10. Bombardier offered to finance 85 percent of the
total contract price of $560 million at 9.7 percent over 10 1/2 years. The
entire loan is being supplied by the Export Development Corporation (FDC), the
Government of Canada's official export credit agency. These terms were far
more favorable than those which Budd was able to offer without government
assistance. In addition, the terms of the financing are in violation of the
OECD's International Arrangement on Guidelines for Officially Supported Export
Credits. Id. at A-15.

21/ Id. at A-9.



proposal noncompetitive.” 22/ As further evidence of the critical importance
of financing to awarding of the contract, Budd notes that the MTA and
Bombardier entered into a stipulation before a federal judge providing for a
resumption of negotiations with Budd if U.S. Export-Import Bank financing were
obtained at the 9.7 percent rate offered by the Ca;adians. 23/ 1In additionm,
Pullman Standard Co. of Chicago, Illinois, which also has the capacify‘to
assemble railcars, began preparations to submit a bid,.but became disgouraged
from doing so when it learned of the finaﬁcing arrangements beipg offered by
foreign bidders. 24/

Indeed, because the financing was so importaﬁt to Budd's competitive
position in this contract, it actually sought fiﬁancing ébroad ané proposed to
source certain major components, including shells, offshqre. This is
especially significant because Budd has the’capability of producing rail car
shells domestically, and it presently produces them in this country to fulfill
other contracts. Budd's decision to source this major component in Portugal
would have resulted in diminished employment at ifs U.S. facilities and also a
decreased utilization of those domestic facilities. At least.for the purposes
of this preliminary investigation, we conclude that the adﬁerse consequences

of a decision to source offshore in order to be competitive within the context

of the MTA bid process is cognizable under section 771(7)(B).

22/ Testimony of Richard Ravitch, Chairman of the MTA before the Senate
Committee on Finance, May 28, 1982. '

23/ Petitiomer's post-conference brief at 1-2. :

24/ Report at A-9. Commissioner Frank notes that other potential
manufacturers of rail car shells or other components probably were discouraged

from preparing bids which allegedly could not compete with Bombardier's bid
proposal.



Because imports will approximate 60 percent of the value of this
contract, many domestic producers of components stand to lose the potential
production, profits, and employment that would come from awarding the
subcontracts domestically. 25/ We find a reasonable indication that both Budd
and the manufacturers of components "like" the articles to be imported are
materially injured or are threatened with material injury by reason 6f the
allegedly subsidized imports. In any final investigation, the Commission
staff would have greater opportunity to ascertain the impact of these lost
contracts on the domestic industry.

MTA's decision to award the 825-subway car contract to Bombardier has a
serious present and ongoing impact on Budd as a prime contractor. Budd
accounts for about half of the rail passenger cars assembled in the United
States. In the bidding process, Budd employed designers, engineers and other
personnel, expending a significant amount of money. The record shows that
Budd's future production levels and revenues will be adversely affected as a
result of the contract being awarded to Bombardier. At the present time,
however, we do not determine whether the alleged injury to Budd as a prime

contractor i1s of the type contemplated by the statute. 26/

25/ The issue of subsidized financing raised in the MTA .contract has
consequences for the future health of the domestic industry. From 1982 to
1988, it is expected that between 2,400 and 2,800 cars will be ordered by
several cities across the United States. Bombardier has indicated that,
because of capacity limitations, it does not intend to bid on any major
contracts for subway cars while fulfilling its obligations to the MTA. The
information available to the Commission in this investigation does not permit
us to assess Bombardier's ability to produce subway cars for future contracts.

26/ See note 18, supra.
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ADDITIONAL VIEWS OF COMMISSIONER MICHAEL J. CALHOUN

In joining the majority opinion, I fully and completely embrace the
views expressed therein. I submit these additional views only to amplify
matters of particular significance to me.

The prior investigation we had some two and a half years ago on
imports of subway cars, investigation number 731-TA-5 and 6, was my fifth
vote as a member of this body. In large part, my vote was based on a
strict and literal interpretation of the statutory language. I continue
to believe that the strict application of the language of the statute
together with the understanding offered by the legislative history is
the most effective way to assure the dispassionate and even-handed discharge
of our responsibilities under the laws we administer. What, perhaps,
has chénged with the experience éf the past two years is my greatly
expanded appreciation of the broad range of domestic industries and the
extent to which domestic industries can have differing functional characteristics
and structural features.

If the trade laws we administer were drafted, as I believe they
were, in light of the full array of commercial activity that exists in
this country, then the application of law to fact must be undertaken not
only within the strictures of thé plain language but also in view of the
diverse characteristics and features of the many and differing domestic
industries that exist. It is from this perspective that I have approached

my analysis in this investigation.

11
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In the first place, as I have observed before 1/ and as alluded to
in the majority views, the standard for ‘preliminary determinations is by
the plain terms of the language, lower than that for a final. But
simply to say the standard is lower conveys little understanding of how
the standards diffen from tnaﬁ‘of tnekfinal. ‘Tnevlanguage "neasonénle
indication of material injury...." nn‘me nonnqtgs aqqeptanoe nfia )k
measure of uncertainty of conclusiqn and an insufficiency of:informapion.
While what is reasonable is nard no quantify in'tne absnract and certninly

will vary from case to case, the understanding I have is that information

in a preliminary investigation must demonstrate the allegation by petitioner

is more than frivolpus, bup something legs than a conclusive showing.
The legal theories offered mnét be arguaply nognizable:under the lan,
but need not in every preliminary inye;tigation‘bé‘able to survive close
and detailed scrutiny. As well, the factual infonnét%on énq the legal
arguments raised must offer a measurable potential fnr an affinnaﬁine‘_‘
final determination. | - ; |

Thus, although much of the information relied upon in the majority

opinion may be less than that we have traditionally relied upon in preliminary

cases and the legal theories, perhgps, sonewhat more tenuons, it seems

to me that they well meet these minimal snandandn for reaching a sound
preliminary affirmative. _Thisiis S0 iargely pecauge muchvof’the structure
and operation of the product;on‘of subway cars,.a§.presenteq here, ére

new to our experience under nhe TradelAégrofA}979; and present some
significan§ legal issues of first impnes§ipn. ‘:his ngvelty_ thereby
certainly compels a greater tolerance; a2t the pneliminary spagg, in

applying law to fact.

1/ See Supplemental Views of the Commission, Rail Passenger Cars and
Parts Thereof, Inv. No. 731-Ta-5 and 6, Additional Views of Vice Chairman
Michael J. Calhoun and Commissioner Paula Stern, at p. 17.

12
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In this connection, since January 1980 the Commission has typically
considered investigations in which the focal points of our analysis were
an imported article and the domestic producers of a competing like product.
These previous investigations easily fit within the liperal statutory
language, which refers to products and merchandise as opposed to intangibles.
We have never been called upon, to consider, for example, issues such as
the applicability of the statute to imports of services; whether the
protection from unfair competition provided by the law is available to
suppliers to the companies seemingly most directly affected by the imported
merchandise; and the scope of the "other factors" under section T71(7)(B)
of the Trade Act of 1979. 2/ to consider in analyzing the impact of
imports.

But this investigation presents, inter alia, exactly these novel and
mixed questions of lawand fact as well as others. Indeed, as an initial
matter, we have before us the mixed question of what exactly is being
imported. Is it only components? In view of the structure and operation
of the industry and considering that the imported components are exclusively.
dedicated not only to use in subway cars, but also to use in the cars
under the MTA, are the component imports tantamount to imports of completed
cars? Or could the imported article be the technologicél expertise of
Bombardier? These factual questions, if they are to be considered, must
be addressed along with the underlying legal question of whether the
imports refeerred to under section 703 as "merchandise" include service
functions. 1In this regard, although it seems rather clear that for the
statute to be applicable there must be imports of merchandise and not
services, can the domestic industry be those who produce a like product

by performing more of a service than actual manufacturing? 13

2/ 19 U.S.C. 1677(7)(B)-
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As a further example of'the novelty of this case and the mixed
questions of law and fact it presents, there have been and are produced
in the United States car shells and every other component of subway
cars which might be imported. However, according to the proposal submitted
by Budd as the prime contractor, its shells for the‘yTA contract were to
be produced offshore and the production of the other parts was to be
subcontracted. This factual situation raises a legal question as to the
significance of a decision by a domestic producer to source offshore and
whether harm under the statute has been suffered by those who made that
decision.

Another example exists with regard to the question of causality
and the measure of requisite harm. Can the impact of the planned imports
from Canada be illustrated by the experience -of Budd and Pullman-Standard
as prime contractors? 3/ Pullman Standard, which ceased bidding on rail
passenger cars in 1979 decided to try to reenter the market by bidding on
the MTA contract. Engineers and designers were hired and an initial proposal
was submitted. ﬁ/ However, after conversations with MTA, during which Pullman-

Standard was made aware that offshore financing was required, 5/

3/ Any prime contractor bidding on a MTA contract puts together a package
for production of rail cars, when necessary arranges for financing and takes
the risks of loss, late deliveries from suppliers, quality control, etc.

i/ There is no information on the record to indicate what, if any, U.S.
production would have been undertaken by Pullman-Standard. It is generally
known that in the 1970's they often produced shells themselves at their
facility. It is reasonable to assume they would have done likewise for the
MTA contract. ' '

5/ Additionally, it was generally known that no U.S. private or public financing

was available to meet the terms offered by other countries. The truth of this
belief was underlined by the denial of Budd's request for competitive financing
by the Export-Import Bank of the United States.

14
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the company decided to proceed no further. It, subsequently, released
the designers and engineers and sold its assets. It is reasonable to
infer that the withdrawal from bidding on the MTA contract in view of
the subsidized competition resulted, in part, in the U.S. industry's

failure to hire employees and use i*s production facilities. But how

does this square with our rece~t decision in Commuter Aircraft, 701-TA-

174/175, in which we found the domestic industry had not taken sufficient
steps to compete? Does this circumstance reveal a reasonable indication
of nexus between the subsidized imports and this domestic ''producer'?
In light of these and other considerations, it strikes me that
there are at least four serious legal issues of first impression which
arise from the facts on the record and from the nature of prime contracting:
1. Are the adverse consequences of a sound business decision bv a
prime contractor to source offshore in order to compete with a
subsidized foreign prime contractor one of the "other factors"
under section 771(7)(B) which the Commission may consider in analyzing
whether material injury or threat exists with regard to a domestic
industry?
2. Under what circ¢umstances, if any, can prime contracting be
considered a domestic industry, as defined in section 771(4) (A)
of the Act?
3., Are the consequences referred to in 1 above and their impact
on domestic suppliers of component parts cognizable under Title VII
of the Act?
4, 1Is the failure of a domestic prime contractor one of the "other

factors," under section 771(7) (B), which the Commission may consider

15
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in analyzing whether material injury or threat exists with regard

to domestic suppliers of component parts?

It may be a;gued that what I characterize as novelgissues may well
not be before us. They certginly were not argued by petitioner in this
investigation, perhaps for good reason in viéw of our earlier determina-
tion or perhaps for other reasons. But, it is my view that the Commission
ha< an obligation to consider not only traditional, but also innovative
methods of analysis particularly when a putative industry does not
easily fall within our usual analytical methodology. I consider it to
be primarily the obligation of a petitiomer to present, in support of
the position, rational legal argument and facts sufficient to support a
reasonable indication of the requisite harm and causation. When, as in
this investigation, the petitioner meets this burden with regard to
some but not all of the possible arguments, I think the Commission, sua
sponte, can and, indeed ought to make the more complete analysis if the
facts presented allow.

In sum, for the reasons expressed here and in the majority opinion,
the legal issues presented by this case are of such significance and
are sufficiently supported by reason and by fact asAtQ'render, in my -
mind, a denial of an opportunity for closer scrutiny'of this matter not

only harsh, but poor policy in the application of section 703.

16
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VIEWS OF COMMISSIONER PAULA STERN
Summary

This investigation concerns allegedly subsidized articles imported from
Canada which will be used for manufacturing in this country 825 subway cars
for the Metropolitan Transit Authority of New York (MTA) pursuant to a
contract awarded to a Canadian manufacturer, Bombardier, Inc. No finished
cars will be imported. Bombardier, Inc., will manufacture the finished caré
in a Barre, Vermont facility. None of the Canadian parts which will
eventually be used in the domestic production of subway cars will be imported
until some time in the future.

A few unusual but major issues were involved in this investigation, all
resulting from the principal roles played in this case by the winning bid and
the unsuccessful bid. The Commission had to determine whether the parts which
the Canadian prime contractor, Bombardier, Inc., presently intends to import
will injure domestic producers of those articles. All of the major components
of the Bombardier subway cars, except one, the shell, will be sourced in the
United States. If the petitioner, the Budd Company (Budd), had been awarded
the MTA contract, it would not have manufactured the shell in the Unitéd'
States either. Additionally, the Commission encountered in the countervailing
duty investigation the distinction between trade in goods and trade in
services. Moreover, the Commission had to consider the likelihood that
Bombardier could change its plans to source certain components in the United
States and might, instead, import’ them from Canada. Finally, the Commission
confronted the issue of whether it was foreseeable that the Budd Company would

lose other rail transit procurements to Bombardier on the basis of

17
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Bombardier's ability to employ subsidized imported parts. 1In considering this
possibility, an evaluation was required of the probability that the BRudd
Company might produce in the United States the shells for any such contract

bid.

The Commission determined on August 3, 1982, by a vote of four to one
that there was a reasonable indication that an indus%ry in the United States
is materially injured, or threatened with material injury, by reason of the
imports of the allegedly subsidized merchandise subject to this investigation.
In casting the dissenting vote in this preliminary case, I carefully
considered the statutory provisions for determining the scope of the domestic
industry and for analyzing any material injury which the award of the MTA
contract may have caused or threatened to cause to a domestic industry.
Underlying my negative determination was the statutory purpose of preliminary
investigations.

There are three analytical phases in making a preliminary determination.
First, the‘sc0pe of the domestic industry must be established within the
framework of statutory guidelines. Second, the Commission must determine
whether the domestic industry is materially injured or threatened with
material injury. ‘Third, the Commission must determine whether the material
injury or threat of material injury is caused by the allegedly subsidized

imports. I will consider each of these in turn.

Statutory guidelines

Subsection 771(4)(A) of the Tariff Act provides—-

In general. The term 'industry' means the domestic producers as a
whole of a like product, or those producers whose collective output
of the like product constitutes a major proportion of the total
domestic production of that product. [Emphasis added.]

18
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Discretionary departures from this general rule are permitted in circumstances
which conform to other subsections of section 771(4). The statute allows the
exclusion of domestic producers from the domestic industry where the producers
are "related" to exporters or importers of the subsidized product under
investigation or are themselves importers of the subsidized product. l/ The
statute also permits a determination of material injury based upon material
injury to regional industries in situations where there is no material injury
to the domestic producers as a whole. 2/ Finally, the statute provides for
situations in which data on the "like product” cannot be separated from the
broader industry's production or profit information. Tn such cases, the
Commission may frame the industry in terms of the narrowest possible group or
range of products which include the like product. 3/

The key concept in the selection of the domestic producers which comprise
the appropriate domestic industry in a given investigation is the "like
product.” The Act defines the term "like product” in the following manner.

The term 'like product' means a product which is like, or

in the absence of like, most similar in characteristics

and uses with, the article subject to an investigation

under this title. 4/
In order to determine whether a domestic industry is materially injured,
therefore, the statute directs the Commission to identify the imported
products. Once the imported products are identified, the Commission's
investigation focuses on identifying the domestic producers of those products.

The domestic manufacturing facilities of those producers which are employed in

1/ Subsection 771(4)(B).
2/ Subsection 771(4)(C).
3/ Subsection 771(4)(D).
4/ Section 771(10).

19
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the production of the 1ike(orodnct constitute the domestic industry against
which the impact of the imports subject to‘inveetigation is measured, data
permitting.

This scheme for the deyelopment of a domestic‘industry on a case-by-case
basis in both antidumping and,counterveilingiduty_investigations is modeled
after similar provisions of the 1979 version of the so—called International
Antidumping Code 5/ and the 1979 international agreement on subsidies and
countervailing measures. 6/ The‘latter“agreement specifically provides that-—-

[i]n determining injury, the "domestic industry shall . . ..
be interpreted as referring to the domestic producers as a
whole of the like products or to those of them whose
collective output of the products constitutes a major
proportion of the total domestic production of:those

" products . . .. [References to related producers and
regional industries omitted.] 7/ .

The agreement further provides that--—

[t]hroughout this Agreement the term "like product”
("produit similaire”) shall be interpreted to mean a
product which is identical, i.e. alike in all respects to
the product under consideration or in the absence of such
a product, another product which although not alike in all
respects, has characteristics closely resembling those of

the product under consideration. 8/

Although the wording of the United States law is not identical to that of the
international agreement, it was legislated with the knowiedge that it would

further restrict the discretion of the Commission in administering the

5/ Agreement on Implementation of Article VI of the General Agreement on
Tariffs and Trade, done Apr. 9, 1979, MTN/NTM/W/232, reprinted in, Agreements
Reached in the Tokyo Round of the Multilateral Trade Negotiations, ‘H.R. Doc.
No. 153, 96th Cong., 1st Sess. (1979).

6/ Agreement on Interpretation and Application of Articles VI, XVI, and
XXIII of the General Agreement on Tariffs and Trade, done Apr. 12, 1979,
MTN/NTM/W/236, reprinted in H.R. Doc. No. 153, 96th Cong., lst Sess. (1979).

7/ 1d., at Article 6, paragraph 5. :

8/ Id., at Article 6, paragraph 1, note 2.
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antidumping and countervailing legislation which it had exercised prior to the

passage of the Trade Agreements Act of 1979. 1In a 1979 report to the Senate

Finance Committee on the agreement, the Commission stated that--

[i]n its administration of the injury provisions in both the
Antidumping Act, 1921, and the duty-free provision of the
countervailing duty statute, the U.S. International Trade Commission
has not considered a domestic industry to be limited to the
producers of a "like product” . . . . 9/

Although the United States did not implement the code standard of

"identical" as the definition of like, it did adopt the standard of

“characteristics and uses.” In the words of the Senate Finance Committee

Report——

Reason for the provision.--The definition of "like product” in the
bill has the effect of delimiting the U.S. industry to be examined
by the ITC in making its determinations of whether an industry in
the United States is experiencing the requisite degree of injury.
The ITC will examine an industry producing the product like the
imported article being investigated, but if such industry does not
exist and the question of the material retardation of establishment
of such an industry is not an issue before the ITC, then the ITC
will examine an industry producing a product most similar in
characteristics and uses with the imported article. The requirement
that a product be "like"” the imported article should not be
interpreted in such a narrow fashion as to permit minor differences
in physical characteristics or uses to lead to the conclusion that
the product and article are not "like" each other, nor should the
definition of "like product” be interpreted in such a fashion as to
prevent consideration of an industry adversely affected by the
imports under investigation. 10/

Therefore, the expansion beyond "identical” in section 771(10) of the Act must

be said to go only to minor variations in characteristics and uses. For

example, the law does not authorize the Commission to equate the production of

3

9/ Subcomm. on International Trade of the Senate Comm. on Finance, 96th
Cong., lst Sess., 6 MTN Studies, Pt. 1: Agreements Being Negotiated At The
Multilateral Trade Negotiations in Geneva--U.S. International Trade Commission
Investigation No. 332-101, at 152 (Comm. Print 1979).

10/ S. Rept. No. 96-249, 96th Cong., lst Sess., at 90-91.
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a finished rail car with the production of a component part. Tt is apparent
also that the Commission cannot equate the award of a prime contract with the
production.of a component part.

The function of the like product provision in the countervailing duty law
is to identify as specifically as possible the domestic producers of products
comparable to the imports in terms of their charactéristics and their uses.
This approach has two consequences. Although it can increase the likelihood
of an affirmative material injury determination, it does so by requiring
domestic producers to limit their petitions for countervailing duty relief to:
only those imports for which a statistical impact on domestic production and
consumption can be shown. To the degree that domestic producers are
successful iﬁ obtaining countervailing duty relief, the duties are imposed on

very narrowly described categories of products.

Facts of this case.

The allegedly subsidized imports in this investigation involve components
for subway cars to be imported from Canada. Bombardier, Inc., of Quebec,
Canada, the-ohly Canadian producer of rail passenger cars, has been awarded a
contract to:produce 825 rail passenger cars for the Metropolitan Transit
Authority of New York. The company will assemble the rail passenger cars at
its plant in the United States, at Barre, Vermont. Accordingly, no finished -
rail cars will be imported for the MTA contract. There are two types of
parts, components, or accessories which may be used in the assembly of a rail’
passenger car. The first are those made to transit authority specifications
and are produced on order.. The other type, which will be discussed below,

consists of fungible products which are produced for multiple uses.

22



23

There is no continuing market for rail passenger components independent
of the transit authority orders. Production takes place when an order is
received. A potential subcontractor will not produce products dedicated to
the transit authority specification and maintain an inventory of the products
in anticipation of being awarded a subcontract. Until a specific order is
received, a producer's facilities will be used producing other products
unrelated to rail passenger cars. In the absence of an order for specific
components, there are no domestic producers of the like product. FEven though
the sources of Bombardier's components will become known in the coming years
as it completes negotiations on the subcontracts, the identities of the
suppliers who might have rereived subcontracts from Budd can never be known.

Although a rail passenger car consists of approximately 5,000 components,
six of these components account for a very significant amount of the total
cost of manufacturing a rail passenger car. 11/ The following are the six
components: 1) the shell; 2) the truck assembly (including sideframes,
bolsters, %heels and axles); 3) the coupler assembly (including coupler,
electrical head, yoke and draft gear); 4) the propulsion system; 5) the
brakes; and, 6) the air-conditioning system. Of these six component systems,
Bombardier will source all but the shell in the United States. The shell will
be imported from Canada. With regard to the other five major component
systems, no domestic industries within the meaning of section 771(4) of the
Act can be subjected to material injury from allegedly subsidized imports from

Canada because there will be no imports under the MTA contract.

11/ These components will account for well over half of the material and
component cost of filling the MTA contract. With the possible exception of
the door operators and controls, no other components will account for more
than about 1 percent of the total value of the contract. Report at A-3.

23



24

The domestic producers of shells which competed with Bombaédiér for the
MTA contract were the petitioner, the Budd Compan&, and the fuilman—Stanéafd
Company. 12/ Pullman-Standard announced in March, 1979, that it Qould né
longer bid on rail passenger car contracts. 13/ 1In 1981, the>firm was
contacted by the Commission staff during the course of a supplementary
antidumping proceeding. 14/ A company official attributed the firm's
withdrawal from the market to difficulties in negotiations with transit
authorities, not to foreign competition. 15/ Subsequently, the firm was
acquired by the Wheelabrator-Frye Company, Hampton, N.H. The firm attémpted
to re—~enter the rail passenger market in October, 1981, by negotiating ﬁith
MTA for the production and delivery of 325 cars, with options for an
additional 825. The company abandoned the negotiétions in Deéember, 1981, and
Nissho Iwai Corporation was awarded a contract fof 325 cars in March,‘1982.
It was the opinion of both fhe‘former contract ménéger an& the Pfééident of
Pullman-Standard that the negotiations were abandoned because the company did

not have access to any foreign financing and because the contract terms and

}2/ Boeing—Vertol Company, a division of Boeing Co., and General Electric
Co., Erie Pa., assemble rail passenger cars under subcontract with other
firms. They do not manufacture shells or compete for transit authority
procurements as prime contractors. Report, at A-6, note 1. The withdrawal of
the Budd Company's domestic competition from prime contracting predated the
arrival of significant competition from foreign railcar assemblers. Rail
Passenger Cars and Parts Thereof Intended for Use as Original Fquipment in the

United States from Italy and Japan, Investigation Nos. 731-TA-5 and 6
(Preliminary), USITC Pub. 1034 (February 1980), at 6, finding 8.

13/ Supplemental Views of the Commission with Respect to the Importation of
Components and Parts of Rail Passenger Cars, March 23, 1981, at 8.

14/ The Budd Co. Ry. Division v. United States, et al., 507 F. Supp. 997
(1980). The case was dismissed in 1981 in response to a motion filed jointly
on behalf of the Budd Company and the Government. .

15/ See, supra, note 13, at 8.
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technical specifications were onerous. 16/ The decision was not related to
imports from Canada within the meaning of section 703 of the Act.

The Budd Company negotiated for the initial contract for 325 cars and the
subsequent contract awarded to Bombardier. Budd, unlike qulman—Standard,
would not have produced the shell in the United States. The company does,
however, produce shells domestically for other contracts at its Red Lion,
Pennsylvania, plant.

Budd would have sourced the shell for the MTA contract in Portugal. The
company's reasons for the decision to source the shell in Portugal included:
the availability of government-supported export financing in the form of
buyer's credits; 17/ the lack of capacity to manufacture additional shells at
its Red Lion plant; 18/ and the cost savings from the offshore sourcing. 19/
Having decided to produce the shells in Portugal and finish the cars in a
yet—to-be refurbished U.S. facility at Hornell, New York, unrebutted testimony
indicates that the company plarned to use the second facility for leverage in
negotiations with the United Automobile and Aerospace Workers (UAW), the union
which represents about 1300 production workers and about 300 white collar
workers at the Red Lion plant. 20/ There is nothing on the record to support
an inference that the Budd Company would have reconsidered the decision to
source the shell in the United States had it been able to sécure domestic

financing equivalent to that received by Bombardier or, for that matter, had

16/ July, 1982, telephone conversations with Commission staff.

17/ Report, at A-10. ,

ig/ Post Conference Brief of MTA, at Exhibit B; Conference transcript, at
106-107, 128.

19/ 1d., at 128.

20/ 1d., at 132. The plant at Hornell, New York, would not have been
represented by the UAW.
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it been awarded the contract by MTA. Rather, another inference is obvious.
The company would have sourced the shell in Portugal because it was more
profitable than manufacturing it in the United States. 21/ Thus, there is no
foundation for treating the Budd Company as a “"domestic" producer of shells in

analyzing its negotiations with the MTA. Had the Budd bid been successful,

its domestic shell manufacturing capability would not have been utilized.

The Budd Company will be affected by the loss of the MTA contract;
however, this injury will affect its role as a prime contractor, not its role
as a producer of shells. The award of 825 cars is the largest single order in
history. The company claims that it may have to lay-off 30 to 40 persons on
its engineering staff if it does not win a new contract for the initial work

involved in an order. 22/, The very nature of a prime contractor is to provide

design, engineering, technological, testing, and warranty services. These are-

services which are not protected by section 771(4) of the Act. 23/ The

countervailing duty laws cover such services only to the extent that they are -

inseparably connected to the importation of a product like the imported

article subject to investigation.

21/ In the investigation of Certain Iron-Metal Castings from India,
Investigation No. 303-TA-13 (Final), domestic producers of the like products
were also responsible for nearly one-third of the imports subject to
investigation. 1In that case, however, the producers imported in order to
remain competitive with other importers to maintain their ability to supply
the market from their domestic facilities. See, Statement of Reasons of
Commissioner Paula Stern, USITC Pub. 1098 (September 1980), at 19-20.

22/ Transcript, at 12-13.

zgy‘lnternational trade in services is only now coming to the forefront of
international trade policy. The topic of international standards of conduct
for trade in services has been proposed for the agenda for the November, 1982,
ministerial meeting in Geneva under the auspices of the General Agreement on
Tariffs and Trade. The present investigation might well provide a useful case
study for such discussions.
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In concluding my considerations of the definition and condition of the
domestic industry, I wish to emphasize that my findings have‘not turned on
obscure technicalities in the law. The differences between various components
and those between shells and completed cars are not the "minor differences”
about which the Senate Report cautions. The distinctions between domestic and
foreign production on the one hand, and goods and services on the other, are

equally crucial.

Causation.

Assuming that a reasonable indication could be demonstrated that Budd is
somehow materially injured, or threatened with material injury, within the
meaning of the United States countervailing duty law, the Commission must
determine if there is material injury "by reason of"” the allegedly subsidized
imports from Canada.

Both the legislative history 24/ and case law 25/ support the position
that the language "by reason of" is a contributing cause standard. The

Commission is not to weigh the various causes of material injury. BHowever, it
is necessary to examine other causes of material injury to determine whether
subsidized imports are causally related to any injury. If all of the material
injury is caused by factors other than subsidized imports, the Commission must
make a negative determination. ggj I have demonstrated that there is no

material injury to a domestic industry producing a like product in this

24/ Compare, S. Rept. No. 96-249, at 57-58.

25/ See, Pasco Terminals, Inc. v. United States, 477 F. Supp. 201 (1979),
aff'd, 634 F.2d 610 (1980) ("by reason of" in the Antidumping Act, 1921).

26/ See, e.g. Certain Commuter Airplanes from France and Ttaly,
Investigation No. 701-TA-174, USITC Pub. 1269, July 1982.
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investigation, I will now address factors other‘fﬁeﬁ’thé'aiiegedlyaéobsidized
financing of imports which caused the loss of tﬁe MTAecootrect eo Bﬁ&a;

There is unrebutted testimony on tﬁe reCofd indicaginéktﬁae Boﬁbefdier's
delivery record is nearly perfect, but that Budd's &éiivefy'pfobiems with MTA
(on previous contracts) could become the eubjeet of 11££g5tion;!gz/' Budd's
delivery problems have been reflected in its revenues. 2§/‘ Against a
background of delayed deliveries, with a backlog of over 1,000 cars, 22/ and

an annual average production of only approximately 60 cars a year over the

last five years, 30/ Budd's contract proposals included an unproven "start-up”

plant in Hornell, New York. Moreover, ite request:in ;ts‘bid:for a waiver of
liquidated damages for delays in deiiverytwould‘oogxhave enhenced,its
reputation for dependability. él/ The record aleo discloeee that Bombardier
is licensed to take advantage of the Nissho Iwai know-how which influenced
MTA's award of the first 325 cars. 32/ MTA's eveluation ofvthe Niseho
Iwai/Kawasaki work in progress has been fayorable.vggjv At$Fhe same time MTA
is of the view that some Budd models pufchased under other contracts "have
still not performed in a satisfactory manoer." 34/

I do not intend to imply that the MTA requirements for veooor_financing

did not influence its selection of Bombardier or, for that matter, the nature

27/ Transcript, at 168, 133, respectively.

28/ Report, A-17.

29/ Post Conference Brief of MTA, at 16.

30/ Id.

31/ Transcript, at 131. ‘ DR : E

32/ 1d. IR -

33/ See MTA Memorandum Re: MTA - Bombardier Subway Contract Award
reprinted in U.S. Department of the Treasury, Financing of Subway Cars for the
Metropolitan Transportation Authority of New York July 13 1982.

34/ Transcript, at 134.
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of the negotiations between MTA and the contestants. Nor do I wish to imply
that the current interest rates in the United States would not influence a
decision to seek government export credits abroad. The important point is
that the record indicates that, even if Budd had obtained equivalent

financing, it would not have been awarded the contract. 35/

Threat of material injury

The analysis of material injury has focused on the results of the MTA
contract. During the course of this investigation, there has been speculation
on a number of issues, including the possibility that Bombardier might change
its sourcing of the major components and the potential impact that the MTA
contract might have on other domestic component manufacturers.

The discussion of the six major components of a rail passenger car rests
on the assumption that Bombardier will not change its present plans for
sourcing these components for the MTA contract. Bombardier will not receive a
formal notice to proceed under the MTA contract until the Canadian government
formally approves the financing arrangements. This approval is expected this
month. Once the notice to proceed is issued, full scale production of cars
for the MTA contract is not scheduled to begin for approximately 28
months. §§/ Could Bombardier change its sourcing plans for the other five
major components? It is doubtful. The timing of such a decision would be

inopportune for the firm. Bombardier will not enter into final negotiationms

35/ See, tranmscript, at 184. Budd's presence in the negotiating process was
instrumental to MTA in fostering a credit competition among the Bombardier,
Francorail, and Budd. It is apparent that the presence of the Budd Company in

the negotiations was a significant factor in MTA's price negotiations with
Bombardier.
36/ Report, at A-7.
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with prospective subcontractors until it receives the formal notice to
proceed. It will then take months to negotiate the subcontracts.
Bombardier's flexibility to adjust sourcing will decline dramatically as time
proceeds. Announcing the sourcing of these components in the United States
and subsequently shifting the sourcing of these components to Canada would
invite new countervailing duty investigations at a time when the company will
have far less flexibility to change its sourcing.

What about the balaﬁce of the other 5,000-odd components? As the
Commission majority may discover during a final investigation, there is no way
for the Commission to find out. Many of these products will never be
imported. Of those which are, many are not dedicated principally for use in
the assembly and finishihg of rail passenger cars. For example, consider
items such as pipe, Qalves, wire, insulation, floor covering, and metal
fasteners. 21/ None of the produceré of these products is dependent upon an
‘anticipated rail passenger car subcontract to schedule its production. In the
absence of information indicating which companies would have secured a
subcontract with Bud& for each articlé which was imported, it is not possible
to define an affected domestic industry. On the other hand, there-can be no
material injury to an identifiable domestic industry capable of producing
those imported, non-fungible items produced to the specifications of the MTA
contract because these producers only manufacture when an order is received.

Three domestic firms joined together as the Committee of American Subway
Car Suppliers in support of the Budd Company's petition. All three firms

allege‘that since they have been suppliers to Budd of subway car components of

7/ See, transcript, at 109.
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the kind involved in this investigation, they will be injured by imports of
parts from Canada for the MTA contract. Standard Steel is a producer of
wheels and axles. Bombardier will source these in the United States.
Assuming that Standard Steel does not secure the subcontract, the domestic
industries producing steel wheels and axles cannot be materially injured
within the meaning of thg countervailing duty law by the award of the contract
to another U.S. firm. Coach and Car produces seats for rail passenger cars.
There is no way to tell whether the company would have been awarded a
subcontract had the Budd Company won the MTA contract. Finally, Allegheny
Ludlum produces stainless steel sheet used in fabricating shells for rail
passenger cars. This stainless steel sheet does not appear to be a part,
component, or assessory to a rail passenger car within the scope of the
Commerce Department notice issued pursuant to section 702 of the Act (47 F.R.
31415, July 20, 1982).

What about the impact of allegedly subsidized Canadian imports in other
transit aufhority contracts? If we assume that the Budd Company works off
enough of its present backlog to use its Red Lion plant or decides to forego
the cost savings of sourcing its shells in Portugal and opens another domestic
facility, Budd, as a domestic producer, could meet Bombardier in head-to-head
competition for another prime contract. The record indicates that this is
highly unlikely. Bombardier will not compete for steel-wheeled subway car
contracts or commuter car contracts other than small orders it might be able
to "tack-on” to orders of identical cars on an existing production run. 38/

Unrebutted testimony indicated that such "tack-on" orders are very difficult

38/ Post Conference Brief, at 6.
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to find. égj In addition, Bombardier has concentrated its marketing in
so-called light-rail-vehicles which Budd does not currently produce. 40/
Bombardier, moreover, will have a backlog of its own until 1987 and will not
increase its capacity in the foreseeable future. 41/ Those upcoming major
orders on which Budd may bid will not be bid on by Bombardier. These include
the MTA order for 226 cars, the Atlanta order, tﬁe Houston order, énd the San
Francisco order. 42/ There is no real threat of imminent‘injury by reason of

allegedly subsidized Canadian imports. 'There is only speculation andr

conjecture, unsupported by any information on the record.

The role of a preliminary investigation

The potential consequences of thé majéfity vote in tﬁis investigation
become clear when it is set in contrast(to thé Congressional intent in
directing preliminary investigations. During tﬁe Kennedy Rouﬁd of trade
negotiations, the British and Canadian governments accused the Unitedvstates
of having created antidumping investigatiQe brocédures which constitpted a
non-tariff barrier. At that time, the Unifed Statesvantidumping law provided
for the Treasury Department to conduct and complete its pricing investigation
prior to the Commission's beginning én injury investigatioﬁ. The proceedings
took months, during which importers had no idea whether they would ultimately
owe any antidumping duties. As the proviéions‘of the 1967 version of the

International Antidumping Code were negotiated, the concepts of simultaneous

39/ Transcript, at 187. ’

40/ Transcript, at 83. A close reading of the "confidential" letter
received on July 30, 1982, from the Budd Company does not change this
assessment.

41/ Post Conference Brief, at 6.

42/ 1d. -
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investigations concerning pricing and injury within a reasonable period of
time were formulated. 43/ The bifurcated jurisdiction between the Treasury
Department and the Commissiqn prevented simultaneous proceedings in the
absence of amending legislation. Treasury, however, proceeded to implement
the international code by requiring the Commissioner of Customs to conduct a
summary investigation to determine whether investigations should be
discontinued at a preliminary stage. éﬁ/ Customs regulations were also
amended to require that information concerning the importation of merchandise
within the purview of the antidumping law be submitted on behalf of an
industry in the United States and that the communication include information
indicating that an industry in the United States is injured, or is likely to
be injured. 45/

The promulgation of the Treasury regulations was without any real
authority inasmuch as Congress had enacted a bifurcated procedure in which the
determination of injury was delegated to the Commission. The amendment of the
Antidumping Act, 1921, by the Trade Act of 1974 provided for a preliminary
injury determination to be conducted by the Commission. 46/ The Senate
Finance Committee Report on the bill which became the Trade Act stated that
"this amendment is designed to eliminate unnecessary and costly investigations

which are an administrative burden and an impediment to trade." 47/

43/ See, Gerald and Victoria Curzon, "The Management of Trade Relations in
the GATT," in Andrew Shonfield, International Economic Relations of the
Western World, 1959-1971, Vol. I., at 247-248 (1976).

44/ 19 CFR 153.29 (1973).

45/ 19 CFR 153.27(e) (1973).

EE/ Section 321 of the Trade Act of 1974, amending the Antidumping Act,
1921. The Antidumping Act, 1921, was repealed by the Trade Agreements Act and
replaced by the antidumping provisions of Title VII of the Tariff Act.

47/ S. Rept. No. 93-1298, 93d Cong., 2d Sess., 171 (1974).

t
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The enactment of Title VII of the Tariff Act in 1979 extended the
preliminary investigation to the countervailing duty determinations in section
703. The Finance Committee stated:

A major objective of this revision of the countervailing

duty law is to reduce the length of an investigation.

Long investigations serve no purpose . . .« . £§/
The Finance Committee also stated that the "reasonaﬁle indication” standard
was to be applied in essentially the same manner as the "reasonable
indication” standard in the 1974 amendment to the Antidumping Act, 1921.

The analysis of a claim for countervailing duty relief within the
statutory guidelines for determining the appropriate scope of the domestic
industry and assessing material injury in terms of economic, rather than any
other, considerations is necessary to prevent two undesirable results: an
inordinate and unnecessary expenditure of government resources, and
unnecessary barriers to import trade stemming from uncertainty about potential
liability for duties and from the expense of mounting defenses in two
administrative proceedings.

The Commission may not rely on a "lower threshold"” of injury for a
preliminary determination as compared with the final determination; The
Commission continues a case when the preliminary investigation shows a
reasonable indication of material injury even though the data are inadequate
to evaluate certain economic criteria. Examples of missing data that might
prompt an affirmative preliminary determination include a lack of comparable
transaction prices in a case where average prices or list prices do not

reflect the actual competition and the inability of the Commission to gather
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an adequate sample of domestic producers to provide profit and loss
allocations on a like product within the 45 days. 49/

Neither type of case is present here. There are no market prices of
"shells."” Rather, there is an average price per finished car, of which there
are no imports. Similarly, we do not need time to allow the domestic producer
to improve a profit and loss allocation to a product which would have been
made in Portugal. What then does the majority expect to see if the case
returns for a final investigation in mid-September or, perhaps, late
November? Bombardier will not have completed its subcontracts by that time.
Budd will not be able to provide further information on subcontracts it will
never negotiate. In short, the record of the present investigation is
unusually complete. >There is little else the Commission can expect to emerge
in a final investigation.

Although the statutory standard for a determination in a preliminary
investigation is different from that in a final investigation, the statutory
guidelines.for selecting the domestic producers which make up the domestic
industry and the guidelines for assessing material injury are identical in
preliminary and final investigations. Moreover, the statute requires that an
affirmative determination be supported by a finding that material injury is
"by reason of" the imports under investigation in both preliminary and final
investigations. The difference between the preliminary and the final
investigations is the factual information necessary to support an affirmative
determination. 1In the preliminary;investigation, the information available to

the Commission need only indicate a reasonable indication of material injury

49/ See, e.g., Countertop Microwave Ovens from Japan, Investigation No.
731-TA-4 (Preliminary), USITC Pub. No. 1033 (February 1980).
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by reason of the imports subject to investigation. In a final investigation,
an affirmative determination must be supported by substantial evidence on the
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