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UNITED STATES INTERNATIONAL TRADE CCMMISSICN
Washington, D.C.

« Investigation No. 731-TA-S0 (Preliminary)

CHLORINE FRCM CANADA

Determination

On the basis of the record 1/ developed in investigation No. 731-TA-9C
(Preliminary), the Commission determines, 2/ pursuant to section 733(a) of the
Tariff Act of 1630 (19 U.S.C. 1€73t(a), that thLere is no reasonalle indication
that an industry in the United States is materially injured or threatened with
material injury, or that the estatlistmert of an industry in the United States
is materially retarded, Ly reason of imports from Canada of chlorine, as
provided for in item 415.20 of the Tariff Sctedules of the United States
(TSUS), which are alleged to be sold in the United States at less than fair

value (LTFV).

Background

On April 5, 1982, a petition was filed by counsel on tehalf of Diamond
Shamrock Corp., Olin Corp., and Pennwalt Corp. with the U.S. International
Trade Commission and with the Department of Commerce alleging that an industry
in the United States is materially injured, or is threatened with material
injury, ty reason of imports from Canada of chlorine which is allegedly Leing
sold at LTFV. Accordingly, the Commission instituted a preliminary
investigation under section 733(a) of the Tariff Act of 1%3C to determine
whether there is a reasonatle indication that an industry in the United States
is materially injured, or is threatened with material injury, cr thkat the
establishment of an industry in the United States is materially retarded, Ly

reason of the impoftation of suct merchandise into the United States.

l/ The "record” is defined in sec. 207.2(i) of the Commission's Rules of v
Practice and Procedure (47 F.R. 61SC, Feb. 10, 1682).
2/ Commissioner Frank dissenting.



[

Notice of the institution of the Commission's investigation and of a
conference to te teld in connection tFerewith was given Lty postirg copies of
the notice in the Cffice-of tke Secretary, U.S. Interrnatiornal Trade
Commission, Wastingtor, D.C., and Lty pullishipg the totice ir tke Federel
Register on April 14, 1<82 (47 F.R. 1€1Z€). Tke conference was hLeld ir
Washington, D.C. on April 26, 1982, and all percors who requested the

opportunity were permitted to appear in person or Ly counsel.



VIEWS OF CHAIRMAN BLLL ALBERGER, VICE CHAIRMAN MICHAEL J. CALHOUN, AND
COMMLSSLONERS PAULA STERN, ALFRED E. ECKES, AND VERONLCA A. HAGGART

On the basis of the record established in this investigation, we
determine that there is no reasonable indication that an industry'in the
United States is being materially injured or threatened with material injury
by reason of imports trom Canada of chlorine allegedly sold at less than tair

value. 1/ 'lhe reasons for our determination are set torth below.

Domestic Industry

Section //1(4) ot the Taritt Act ot 1930 detines the term “industry” as,
the domestic producers as a whole of the like product, or
those producers whose collective output ot the Llike
product constitutes a major proportion ot the total
domestic production ot that product.
The term “"like product”™ is detined in section //1(l0) ot the Act as,
a product which is like, or in the absence of like, most
similar in characteristics and uses with, the article
subject to an investigation under this title.
The chlorine that is imported into the United States trom Canada is almost
exclusively liquid chlorine. Chlorine is an inorganic chemical and one ot ‘the
largest volume chemicals produced in the United States. Chlorine is produced
as gas, and it remains in that state at normal temperatures and pressures.

Under low temperatures and/or elevated pressures, chlorine reaches a liquid

state. Most chlorine is liquitied before shipment because the volume can be

1/ Material retardation ot the establishment of an industry was not raised
as an issue in this investigation.
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reducéd in the liquification process. However, there are no chemically
discernible ditterences between the liquid and gaseous chlorine and both torms
can be used interchangeably.

We find the like product to be chlorine whether in its liquid or gaseous
state. Theretore, the domestic industry against which injury should be
assessed consists ot the domestic producers ot chlorine.

An argument has been made by the respondents during the course ot this
investigation that injury should be assessed with regard to the protitability
ot the chlor-alkali industry and not solely with regard to the chlorine
industry. The chlor-alkali industry represents the production ot both
chlorine and caustic soda. Chlorine is produced by an electrolytic charging
process which also produces caustic soda and hydrogen 1/ as co-products. The
respondents argued that, since the producers ot chlorine produce both chlorine
and caustic soda "by detinition, and not by choice or by coincidence, the
economic reality is that they constitute a single chlor-alkali industry.” 2/

' The respondents also claimvthat, because there is no separate production
process and because there are no separate industry-wide prof;t tigures
available, the Commission must analyze injury to the domestic industry in
terms ot intormation on the production ot chlorine and caustic soda. The
respondents cite 1Y U.S5.C. § 16//(4)(D) (section //1(4)(D) ot the Taritt Act

ot 1930) in support ot their position. Section //L(4)(D) states:

1/ The amount ot hydrogen produced in the electrolytic charging process is
minimal in comparison to chlorine and caustic soda.

2/ Post Conference Brief ot C-I-L, Inc. and C-I-L Chemicals, Inc. in
Opposition to the Petition, p. 4.
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(D) PRODUCYT LINES—-'The etftect ot subsidized or dumped

imports shall be assessed in relation to the United States
production ot a like product it available data permit the
separate identitication ot production in terms ot such
criteria as the production process or the producer's protits.
1t the domestic production ot the like product has no separate
identity in terms ot such criteria, then the ettect ot the
subsidized or dumped imports shall be assessed by the exami-
nation ot the production of the narrowest group or range of
products, which includes a like product, ftor which the neces-
sary information can be provided.

We have not tound the respondents' arguments persuasive because there are
data published on an industry-wide basis concerning the chlorine industry
alone. Furthermore, the statt has been able to gather trom the domestic
producers intormation on the chlorine production procéss and producers'
protits with regard to chlorine. 1/ Although éhlorine and caustic soda are
coproducts, there is a point in the production process where the chlorine gas
is removed trom the reaction stream. From this point on, chlorine and caustic
soda are completely segregated and assume separate identities. Although we
received limited protit and loss data trom the domestic industry, for the most
part'this was not related to their inability to allocate data to their
chlorine operations, but rather a railure to come torward with the intormation.

Alfhough we tind the domestic industry to consist ot all producers ot
chlorine in the United States, we have considered the impact ot the LTFV
imports on both the overall market and the domestic commercial chlorine market

in reaching our determination in this investigation.

1/ See Sodium Hydroxide, in Solution (Liquid Caustic Soda), trom the Federal
Republic ot Germany, FKrance, ltaly, and the United Kingdom, inv. No. /31-TA-8
through 11 (Preliminary), U.S.L.T.C. Pub. No. 1040 (1980). In that
investigation, the Commission relied on information gathered with regard to
the production ot caustic soda only. See also views ot Vice Chairman Bill
Alberger in that investigation.
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+ Within the overall chlorine market in the United States there are two
submarkets: the commercial market and the captive market. The captive market
accounts fq: approximately 60 percent ot the chlorine produced. This chlqrine
is consumed internally for the production of other products. Approximately 40
percent ot the chlorineAproduced domestically is'sold in the open commercial
market. 1/

All of the alleged LTFV imports are produced by C-I-L Chemicals, Inc.
C-I-L's exports to the United States are sold almost exclusively in the open
commercial market. Almost all of the other Canadian imports are sold;td the
captive domestic market. These involve transters between divisions or
subsidiaries or between a subsidiary and its parent. Thus, it is in the.

domestic commercial market where the allegedly LTFV imports compete.

No reasonable indication of material injury by reason of LTFV imports.

Under section 733(a) ot the Tarift Act ot 1930, 2/ the Commission is
required to determine whether there is a reasonable indication that an
industry in the United States is materially injured by reason of imports of
the merchandise which is the subject of the investigation by the administering
authority. The record demonstrates that, while there are indications that the
domestic industry has been experiencing ditficulties, imports of chlorine from
Canada which are allegedly sold in the United States at less than tair value
are not a cause of material injury.

In making its determination ot whether there is a reasonable indication

ot material injury, the Commission must consider, among other tactors, the

1/ Statement ot Petitioners on Reasonable Indication ot Material Injury or
Threat Thereof, p. 3.

2/ 19 U.S.C. § 16/3b(a).
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volume ot imports, the eftect ot imports on prices in the United States tor
the like product, and the impact of imports of such merchandise on domestic
producers ot the like product. i/

U.S. production declined by 12 percent from 19/9Y until 1981, and then
declined by another 14 percent in January-March 1982; relative to production
tor the corresponding period ot 1Y8lL. 2/ In contrast, available intormation
indicates that production capacity increased by 3 percent trom 1Y9/9Y-19Y8l.
Production capacity again increased by 3 percent in January-March 1982
relative to January-March 198l. 3/ As a logical result ot increased éa?acity
coupled with decreasing production, capacity utilization declined from
approximately 86 percent in 19/9 to approximately 64 percent in January-March
1982. 4/

The most current data available on the quantity of U.S. producers’
shipments are published by the Chlorine Institute. 5/ These data retlect
liquid chlorine shipments. 6/ Shipments ot liquid chlorine accounted for an
average of 49Y percent ot U.S. production during the period under consideration
and declined throughout the period, though not quite as sharply as U.S.
production. The quantity of liquid chlorine shipped declined from 5.¥ million
short tons in 19/9Y to 5.4 million short tons in 1981, or by 7 percent. The

quantity ot liquid chlorine shipped declined again, by l4 percent, in

1/ Taritt Act ot 1930, § 771(/), 19 U.5.C. ¥ 16//(/)(B) and (C).

2/ Report to the Commission, p. A-ll.

3/ Ibid., p. A-L13.

4/ Ibid., p. A-l4.

5/ The Chlorine Institute is a trade association to which a majority ot the
domestic chlorine producers belong. In 19/Y, all but tive ot the thirty-six
U.S. producers were members.

6/ These data exclude shipments ot gaseous chlorine via pipelines.
Shipments ot gaseous chlorine have been estimated to account for approximately
5 percent of U.S. production ot chlorine (see Report to the Commission, p.
A-14). However, these data do include intercompany transfers involving the
shipment of liquid chlorine.

v 7
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Januaﬁy-March 1Y82 trom that for the corresponding period of 1Y8l.
Lntorﬁation supplied by domestic producers in response to the Commission's
questionnaires demonstrates similar trends.

On an aggregated basis, the weighted average unit value ot the commercial
shipments ot those producers responding to the Commission's questionnaire
declined trom $L00 per short tom in 1Y80 to $80 per short ton in January-March
1982, or by 20 percent.

Although no signifticant inventories ot chlorine are maintained because
there are tremendous costs and hazards related to the storage ot the product,
U;S. producers' inventories have increased, both quantitatively and relative
to producers' shipments during the period under consideration. 1/ In
addition, apparent U.S. consumption ot chlorine declined throughout the period
under consideration. Data available to the Commission on U.S. employment and
wages showed generally declining trends during the same period.

Six producers, accounting tor an average ot 1Y percent of U.S. producers’
shipments ot liquid chlorine iﬁ 1981, provided protit—and-loss data on theilr
chlorine operations to the Commission. 2/ This intormation indicates that in
the aggfegate, the six tirms providing the intormation were pfotitahle in
19/9, but unprofitable in 1980 and 198L. Together, the six tirms earned an
operating protit ot $1.1 million in 1Y/9Y, which represented 1.0 percent ot net
sales that year. These tirms sustained losses of $4.1 million (3.6 percent ot
net sales) and $6.6 million (6.3 percent of net sales), respectively in lY8U

and 1Y8l. ‘'he three tirms which supplied interim data tor January-March 1982

1/ Report to the Commission, pp. A-18-1Y.

2/ Although the data are limited, this intormation is the best intormation
available to the Commission.
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reported an aggregate loss ot $4.2 million (40U.6 percent of net sales)
'compared to a loss ot $2.0 million (L4.Y percent ot net sales) tor the
corresponding period of 1Y38l.
The ratio ot cost ot goods sold to net sales rose trom Yl.l percent in
19/9 to Y6.1 percent in 1Y8l. ‘This indicates that manutacturing costs rose at

a ftaster rate than the selling price ot chlorine during 1Y/9Y-8l. 1/

Causation
Section /33(a) of the Taritt Act ot 1Y30 requires the Commission to
determine wheéher there is a reasonable indication that an industry in the
United States is materially injured, or is threatened with material injury--

by reason ot imports ot the merchandise which is the subject ot the
investigation by the administering authority. (Emphasis added).

We are unable to tind a reasonable indication ot injury under the statute
because any injury experienced by the domestic industry is not caused by the
allegedly less-than-tair value imports trom Canada.

'In determining whether material injury to an industry is “by reason ot~
alleged LTFV imports, the legislative history ot Title V1l ot the Taritt Act
ot 1Y30 states that:

the Commission must satisty itselt that in light ot all the
intormation presented, there is a sutticient causal link between the
less—-than—tair value imports and the requisite injury. The
determination of the ITC with respect to causation is, under current
law, and will be, under section /35, complex and ditticult, and is a
matter for the judgment ot the ITC. 2/

The record indicates that, although imports ot chlorine trom Canada

steadily increased from 19/9 through January-March 1982, the market

1/ Report to the Commission, p. A-24,
2/ S. Rep. No. 249, Yeth Cong., Lst Sess. /5> (19/9).
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penetration was minimal. ‘'he ratio ot all imports ot chlorine trom Canada to
apparent U.5. consumption increased trom l.l percent in 19/9Y to 1./ percent in
1981 and increased again in January-March 1Y82 relative to the ratio for the
corresponding period in 19Y8l. The ratio ot imports from Canadian producers,
which are unrelated to ﬁ.S. producers, to apparenf U.S. open—market
consumption similarly increased trom 1Y/Y to January-March 1982. Under the
circumstances ot this investigation, these ratios never reached a level
capable of causing an adverse impact on the domestic producers. 1/ g/v

‘he intformation on the record with regard to prices indicates that; on a
welghted average basis, there is no underselling by the Canadians nor was
there ever an established pattern of underselling. ‘the weighted average ‘price
tor domestically produced chlorine declined irregularly trom $Y6 per short
ton, f.o.b. plant in January-March 1980 to $/5 per short ton, t.o.b. plant in
January-March 1982. At the same time, the prices ot Canadian imports were
higher and showed an irregular increase. 3/ By early 1981, the delivered
prices ot imported chlorine were substantially higher than the f.o.b. prices
ot the domestic buyers. 4/ Thus, the allegations that the Canadian imports
have suppressed and depressed the U.S. prices have not been substantiated.

We have considered the allegations ot lost sales offered by the

petitioner. We do not tind them sutticient to estahlish a causal link between

1/ We are unable to cite the specitic ratios as that intormation is
confidential.

4/ Comm. Eckes' determination in this investigation that there is no causal
connection between alleged LTFV imports and the condition ot the domestic
industry is based on his assessment ot import penetration in conjunction with
the absence of any underselling or pattern of underselling or any signiticant
lost sales as discussed in this opinion.

3/ We are unable to disclose the weighted average prices for the Canadian
imports inasmuch as that intormation is conftidential.

4/ 'The majority ot domestic producers provided the Commission only with
prices, t.o.b. their plants, although delivered pirces were also requested.
The Canadian delivered prices and the U.S. f.0.b. prices are comparable,

however, because the U.S. prices reflect sales involving purchasers who are
close to the producer (transcript ot the conterence, pp. 63-66). 10
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the Canadian imports and the domestic industry's difficulties because the lost
sales were isolated incidents, primarily limited to the municipal market which
accounts fqr only 6 percent of the total U.S. chlorine market. 1/ Further,
the last verified lost sale occurred in June 198l1.

Factors accountingbfor the decline in the domesfic industry are the
recession and the resulting decline in the demand for chlorine in the housing
and automobile industries and the impact that the relatively strong demand tor
caustic soda has had on the supply of chlorine. Because of the coproduct
relationship between chlorine and caustic soda, their supply and deméﬁdvare
permanently intertwined. At present, the demand for caustic soda is
relatively strong as compared to the demand for chlorine. In meeting the
demands for caustic soda, chlor-alkali producers necessarily create an
oversupply of chlorine which results in a drop in chlorine prices. Two
factors cause a rapid decrease in chlorine prices under these circumstances.
First, no significant inventories of chlorine can be maintained because of the
tremendous costs and hazards involved in storing the product. Second, the
high cost of disposing of chlorine either by removing it to special dump sites
for hazardous and toxic materials or by recombining it with caustic soda té
form salt makes it prohibitive to throw chlorine away if one cannot sell or
keep it.

Given the failure ot the petitioners in this case to demonstrate a causal
link between the alleged LTFV imports and any injury the industry may be
suttering, we conclude that other causes are responsible for the present
condition ot the domestic industry. 2/ Additioﬁélly, information gathered by

the Commission demonstrates that any injury was not due to the subject imports.

1/ Report to the Commission, p. A-6.

2/ Senate Report, supra. note 3 at 75. ”
- ¥
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No reasonable indication of a threat ot material injury by reason
' ‘ ot LTFV imports

Direction for determining whether there is a threat ot material injury in
antidumping investigations can be tound in the legislative history ot the
Trade Act of 1Y/4 and the Trade Agreements Act of 1Y/Y. ‘lhis was recently
elaborated upon in a Court ot International Trade opinion in Alberta Gas

Chemicals, Inc. v. United States. 1/

In Alberta Gas, the Court reviewed a determination made in a tinal
investigation, not a preliminary investigation. Undoubtedly, the Court's
decision in that case otters instruction to the Commission in evaluating what

tactors are appropriate tor reaching a determination hased on threat ot

material injury in boih preliminary and tinal investigations. The instant

4/ 515 F.Supp 8/0 (CLT 198l1). Chairman Alberger, Vice Chairman Calhoun, and
Commissioner Stern note that in Alberta Gas the Court cited a section ot the
Senate Finance report on the Trade Act ot 1Y/4. (S. Rep. No. 1298, Yird
Cong., 2d Sess. 180 (19/4)). The opinion states that the Congressional
standard tor determining likelihood ot injury was articulated in this report.
The report explained that future injury must be:

based upon evidence showing that the likelihood is real and

imminent and not on mere supposition, speculation or conjec-

ture. |Emphasis added. |
In 19/Y; the Congress again made its intent clear by replacing the "likelihood
ot injury” language with language directing the Commission to determine
whether there exists a "threat ot material injury.” (19 U.8.C. & 16/3
(1980)). In that regard, Congress indicated that there must he “intermation
showing that the threat is real and injury is imminent, not a mere supposition
or conjecture.” (S. Rep. No. 249Y, Y6th Cong., lst Sess. 8K, BYY (19/Y); H.R.
Rep. No. 3L/, Y6th Cong., lst sess 4/ (1Y/9)). The Court interpreted the
legislative history to mean that a determination of a threat of material
injury should not be based on future events that are uncertain or depend on
several contingencies. A determination of a threat of material injury should
not depend on a "mere possibility that injury might occur at some remote
future time.”

In applying this standard to the present investigation, it should be

clear that the standard for threat of material injury is no difterent trom
that articulated by the Court in Alberta Gas. We are, however, concerned with

whether or not there is a reasonable indication that this standard has been
met, not with a tinal showing ot threat.

12
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case, being a preliminary determination, involves the determination ot whether

there is a reasonable indication ot a threat ot material injury by reason of

LTFV imports ot chlorine trom Canada. For the reasons set ftorth below, we

tind that the tacts do not reasonably indicate that an industry in the United
States is threatened with material injury by reason of alleged LIF¥FV imports ot
chlorine trom Canada.

Production ot chlorine in Canada increased signiticantly trom 1Y/Y to
1980, but has declined since then. Canadian production increased trom (.1
million short ‘tons in 1Y/Y to 1.4 million short tous in 1%80, or by 6 percent,
but then declined slightly, by less than | percent in 198l. Canadian
production then declined by / percent in January-February 1982 relative to
that reported for the corresponding period ot 1Y¥l. L/

The capacity to produce chlorine in Canada increased signiticantly (by 38
percent) from 1Y/9Y to 1Y8l. As tar as it is known, capacity in Canada has
remained unchanged since 1Y8l. 1In Y8l total Canadian capacity for the
prodﬁction ot chlorine was only L2 percent of U.S. capacity. ‘the utilization
ot Canadian producers' capacity declined trom Y2 percent in 1Y/Y to /8 percent
in Januéry—bbbruary 1982. 1/

The United States is the predominant market tor Canadian exports.
However, as a share ot total production of chlorine in Canada, exports to the
United States declined trom lbh percent in LY/Y to 13 percent in
January-February 19Y82. U.S. importers reported that minimal inventories ot
chlorine were held as ot March 3L, LlY8Z.

The factors that would lead us to a determination ot a reasonable

indication of threat of material injury are not present in this case.

1/ Report to the Commission, p. 2/.
2/ 1Ibid.
13
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VIEWS OF COMMISSIONER EUGENE J. FRANK

Affirmative - Material Injury

On the basis of the record in investigation No. 731-TA-90 (Préliminary),
I determine that there is a reasonable indication that an industry in the
United States is materially injured by reason of imports of chlorine from

Canada which are allegedly sold at less than fair value.

Overview

First, I would like to note that the statute and legislative history in
title VII investigations require the Commission in its preliminary
determinations for both antidumping and countervailing duty investigations to
exercise only a low-threshold test based upoﬁ the best information available
to it at the time of such determination that the facts reasonably indicate
that an industry in the United States could possibly be suffering material
injury, threat thereof, or material retardation. 1/

The 45-day preliminary injury determination compressed time period was,
in my view, intended by Congress to screen out those petitions where it was
readily apparent, albeit based on a necessarily incomplete record, that there
was no indication of possibly establishing injury even with adequate time, a
thorough and fully developed investigation and record, and comprehensive
hearing before the Commission. As Chairman Alberger stated in testimony on
November 12, 1981, before the House Ways and Means Trade Subcommittee:

The 'reasonable indication of material injury' standard is
low enough that it does not force domestic industries to present more
than a prima facie case before there is a full adjudication.

Such a standard applies equally to antidumping and countervailing duty

investigations inasmuch as the statutory language is the same and giveﬁsthe

1/ H.R. Report No. 96-317, 96th Cong., lst Sess., p. 52 (1979).
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intent of Congress for the ITC to follow the same general practices in both
the antidumping and subsidy cases.

0f course, it is important to keep in mind that the Tariff Act of 1930
and its legislative history are quite clear that the "material injury" to be
ascertained in these investigations is defined to mean harm which is "not in-
consequential, immaterial, or unimportant”. 1/ Section 771(7)(B) of the Act
provides factors the Commission shall consider, among other factors:

(i) * the volume of imports of the merchandise which is the
subject of the investigation,

(ii) the effect of imports of that merchandise on prices in
" the United States for like products, and

(iii) the impact of imports of such merchandise on domestic
producers of like products. 2/

Within the context of evaluating the volume of imports of the merchandise
which is subject to the investigation and its effect on prices, in assessing
impact in the affected industry, the language of the statute makes it clear
that economic factors cited therein are not all-inclusive to wit: ". . .the
Commission should evaluate all relevant economic factors which have a bearing
on the state of the industry, including but not limited to-., . ." 3/
Legislative history on this point is also quite clear:

In determining whether an industry is materially injured,
as that phrase is used in the bill, the ITC will consider,
to the extent permitted by information submitted to it in a
timely manner, the factors set forth in section 771(7)(C)

and (D) together with any other factors it deems rele-
vant. 4/

1/ Report on H.R. 4537 of the Senate Committee on Finance, p. 88,

2/ 19 U.S.C. § 1677 (7)(B).

3/ 19 U.s.C. § 1677 (7)(C).

4/ Report on H.R. 4537 of the Senate Committee on Finance, p. 88. »

16
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There is also recognition in the Statute and legislative history that
discretion necessarily must be given to the Commission to determine the
significance to be assigned to a particular factor within the framework of
other facts of each specific case.

Neither the presence nor the absence of any factor listed
in the bill can necessarily give decisive guidance with
respect to whether an industry is materially injured, and
the significance to be assigned to a particular factor is
for the ITC to decide. 1/

It is expected that in its investigation the Commission
will continue to focus on the conditions of trade,
competition, and development regarding the industry
concerned. g/

A word on the issue of causation is pertinent, because I feel there is
some misunderstanding about just what is required by law in this crucial area
in these preliminary investigations. The causation element is that material
injury must be "by reason of"” the subsidized or less—than-fair-value imports:
the linkage language "by reason of" directing an examination of the effects of
such imports on the domestic industry. Legislative history makes it clear
that Congress did not intend for the Commission, in examining whether a causal
link exists, to weigh the injury which might be incurred from such imports
against other factors which may be contributing to the overall injury to an
industry, although the Commission should take into account evidence alleging
that such harm which was attributed to such imports was attributable to other
factors. Moreover, the petitioner is not required to "bear the burden of

proving the negative" that material injury is in fact not caused by such other

factors. Further, the Commission is not required to make any precise

1/ Id., and 19 U.S.C. § 1677(7)(E).

2/ Senate report, p. 88. .
- 17
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mathematical calculations with respect to the harm associated by other
factors. 1/ Finally, to quote directly from the House Report:
In éhort, the Committee does not view overall injury caused
by unfair competition, such as dumping, to require as
strong a causation link to unfairly competitive imports as
would be required for determining the existence of injury
under fair trade conditions. 2/

I would like to emphasize an important point, namely, that the

Commission's charge in these preliminary investigations in evaluating the

impact of alleged unfair imports, within the framework of the aforementioned
discretion accorded it in analyzing relevant factors and establishing a

causation link, must be undertaken within the less rigorous standard that the

facts on the record and information available to it reasonably indicate that

the affected domestic industry could possibly be suffering material injury,

threat thereof, or material retardation. 3/

‘This less rigorous standard which was, as I have said earlier, intended
by Congress in my view to be applied in a 45-day compressed time frame to
screen petitions devoild of any merit where there was no indication of possibly
establishing injury even with adequate time, must be applied with caution and
equity, not in an arbitrary or capricious fashion, with the reasons set forth

adequately documented.

Reasons for Affirmative Determination of Material injury

The basic reasons for my determination that there is a reasonable
indication that an industry in the United States is materially injured by
reagon of imports of chlorine from Canada which are allegedly sold at less

than fair value are the following:

1/ Report of the House Ways and Means Committee on H.R. 4537, p. 47. 8
2/ 1d. ‘
3] Having found a reasonable indication of material injury by reason of

these imports in this investigation, I did not reach the issue of threat.
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1. The major Canadian exporter of noncaptive chlorine to the United
States made bids and received orders in the United States (directly and
through its U.S. subsidiary) at prices which I conclude could have been at
less than fair value. The Secretary of Commerce should make this final
determination, if the investigation should continue and resolve these
allegatiops. Sbme winning bids by this Canadian chlorine exporter were made
in the municipal sector of the market in such cities as Atianta. The "net
back"” value of some orders (after deducting freight cost) as bid and Wénbby
the major Canadian nonéaptive chlorine exporter do not appear to cover
adequately production costs. Quotation to a large Canadian municipality
appears to show a much higher price quotation for chlorine in the Canadian
city despite the lower freight costs and despite practices of absorbing
freight cost in part. Even with some absorption of freight costs to meet U.S.
competitors that have chlorine plants closer to the municipalities, it appears
that aggressive price competition caused sales at less than fair value into
the highly visable U.S. municipal market.

I concluded that this caused a price rippling effect on chlorine priceé
in some of the other United States markets because industrial and other
customers were frequently aware of chlorine prices bid in the municipal
markets, and utilized their knowledge of such prices to seek significant
reductions in prices quoted to their industrial corporation if these prices
were higher. This awareness is supported by testimony and submissions
provided in this investigation,some of which are confidential. In a period of
soft demand and recession, especially with major final product user industries
such as the automotive and constructibn industries really depressed (these

industries use products that are produced from chlorine), there is probably a
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i
very inelastic demand for chlorine. Hence, when prices decline, an increase

in demand for chlorine is not sharply reflected in volume increases. During
1980, the major Canadian exporter of noncaptive chlorine aggressively
penetrated into the United States market based frequently on being a low-
bidder in the municipal market. The quantity of noncaptive chlorine being
sold into the municipal market was visible and significant enough to exert
pressures én U.S. producers to hold or reduce their prices. Instances exist
where "meet-or-release"” clauses, despite the fact that these generally refer
to meeting oth;r U.S. chlorine producers' bid or offering prices, played a
factor in fo;cing involved U.S. chlorine producers to meet the Canadian
noncaptive chlorine producers’ prices or have all or portions of a contract's
volume reduced. Hence, I conclude there has been price suppression or
depression because of increased aggressive activity from a Canadian supplier
of noncaptive chlorine to the United States market. It is not adequate to
show some Canadian noncaptive chlorine producer's price increases to customers
in the pulp and paper industry and overlook the price trends utilized with
municipal market in some instances. It is not necessary to say there were
only a few instances of alleged less-than-fair value (LTFV) sales. If any
sales took place at alleged LTFV, then this would be reason to have an
affirmative finding that there is reasonable indication that an industry in
the United States is materially injured by reason of exports of chlorine from
Canada.

Staff interviews with customers relative to lost sales did indicate that
price frequently was an important or the most important factor in the awarding
of a contract. Canadian delivery schedules or availabilities, Canadian

expertise in pulp and paper chlorine applications and technology, and quality

20
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‘chlorine railroad tank cars usage by the Canadians are only some of reasons

some U.S. chlorine customers chose the major Canadian noncaptive chlorine
producer to supply their company or municipality. There were some instances
where the Canadian noncaptive chlorine producer's price was higher, but there
was adequate evidence of alleged LTFV pricing to vote affirmatively and thus,
seek a fiqal investigation determination.

It is not my place in any preliminary investigation to be involved in
judging any subsidies whether from different governmental levels, or in
electrical or other raw material costing practices, or in capital and interest
rate areas. These determinations are made relative to the existence and rate
of foreign govermment subsidies by the U.S. Department of Commerce.

In this preliminary investigation,it is vitally important to realize that
we are considering questions relative to only chlorine. The fact that the
Canadian share of the United States market is small does not make the impact
of aggressive and alleged LTFV pricing in a relative inelastic demand
situation any less damaging. The small addition of new supply can cause a
decline in prices because of aggressive pricing in a selected visable market -
the municipal market.

2. High demands in Canada and the United States for caustic (soda) - a
coproduct of the chlorine production process—precipitated an over-production
of clilorine relative to demand. Caustic (soda) end-use markets are frequently
different from those for chlorine. Increased production of caustic (soda)
causes extra production of chlorine which may not be demanded by end-user
industries. Because chlorine is corrosive and potentially hazardous if

combined with certain other elements, very little storage capability or

inventory is maintained. Hence, there is an incentive for companies to ship
21
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chlorine at what is alleged to be below the cost of production. The cost of
physical dumping or héndling disposal may not be covered. If a product is in
surplus and there are environmental and other disposal costs or problems, this
must be considered as costs and must not lead to abnormal pricing tactics that
almost give away the chlorine and thereby depress prices.

To cross the United States—Canadian border with this "tempérary" surplus
of chlorine is in essence dumping a Canadian dispoéal problem of their. surplus
into the United States. The fact that a major Canadian exporter of noncaptive
chlorine expanded plant capacity beyond the immediate and short-term internal
Canadian market needs is not the fault of the United States suppliers of
chlorine. The fact that technology changes may threaten some of the demand
for chlorine in Canada in the future and especially in the pulp and paper
industry is not the fault of the United States chlorine suppliers. The fact
that the United States is the only significant export market for Canadian
noncaptive "surplus” chlorine which is produced when there is significant demand
for caustic (soda) is not the fault of United States chlorine producers. Many
United States producers also have chlorine production facilities in Canada.
The fact that not all the U.S. chlorine producers joined in the petition or
this action is not significant. The fact that there are three major
petitioners is sufficient to indicate alleged material injury, in this
preliminary case, to major chlorine suppliers. There are a variety of
different buyers and it is important to measure like methods of shipments for
chlorine, which is a fungible product, without significant differences. I
find that price comparisons with pipeline delivery of chlorine, when the

Canadian noncaptive major chlorine suppliers utilized rail tank cars, is in-

o

appropriate. Delivery costs and long-term pipe-line commitments do matter. 22'
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The United States should hence not allow faulty potential foreign demand
analyses to cause a disposal problem in United Stated markets through
aggressive énd alleged LTFV pricing. I am not making any comments on Canadian
caustic (soda) being supplied to the United States market or on whegher there
is any evidence that this is related to the past Canadian plant expansion by
the major Canadian noncaptive chlorine exporter.

3. It is important to note that with minor exceptions, United States
chlorine producers' shipments of chlorine have declined generally in tﬁeAl979
through March 1982 period and U.S. chlorine production has declined while
production capacity rose during the same above period. Capacity utilization
in the U.S. has declined significantly during this same above period. The
average unit value of chlorine has declined since 1980. The small inventory
level of U.S. chlorine producers, as a percent of shipments, has risen to high
levels by traditional standards. The share of total U.S. apparent consumption
of the significant Canadian exporter of noncaptive chlorine has risen and
exports to the United States expanded generally in the January 1979 - March
1982 period. U.S. firms supplying information on income and profit or loss
accounted for 19 percent of total shipments of liquid chlorine in 1981 and
these firms' aggregate operations on chlorine were unprofitable in 1980 and
1981. The Canadian major noncaptive chlorine exporter intensified its
marketing effort into the United States municipal market in particular in 1980
and probably had a significant impact on United States chlorine producers'
profits, operating rates (capacity utilization), and pricing strategies. I
find there is evidence that the volume of chlorine imports rose, the effeéts
of these imports of Canadian chloriné on U.S. chlorine, which is a like

product,was significant,and that there was a significant impact on domestic
‘ v 23

producers of like chlorine products.
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1
Additional details on the basis of more complete returns of the
questionnaires, investigative efforts and company contacts or confirmations:
should occur if the investigation were to continue. The Commisssion should
not lightly dismiss this investigation and leave these budding questions
still-born. Major financial or other strength of a major foreign affiliated
company backs the smaller Canadian company which is a major exporter of
noncaptive chlorine. There needs to be more than the looking at the last
year's U.S. prices relative to the Canadian supplier's United States bids.
| There needs to be recognition by the Commission that 1980 pricing levels of
the Canadian companies in large measure started the recent price and hence
profit pressures on U.S. companies which, because of the néture of the
industry and sales contracts, responded to the Canadian price aggressiveness
as was referred to by United States purchasers. The United States chlorine
producers were unable to obtain chlorine price increases on three separate
occasions. Employment was down in 8 U.S. establishments producing chlorine
for which responses were received by the Commission in this measurement area.
In my opinion, there is a reasonable indication of material injury to the
United States chlorine industry as evidenced by the aggressive pricing by the
major Canadian noncaptive chlorine exporter. If there has been or still is
over-production of chlorine in Canada to satisfy caustic demands, ;hen
adjustment of this should not be in the form of alleged LTFV imports which
probably also "dump" the what-would-have-been Canadian disposal problem into
the American market place rather than building hazardous inventories in Canada

or recombining caustic and chlorine to store in Canada more safely but at a

significant Canadian loss.
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Conclusion

By not finding material injury in this investigation, I believe the
Commission has by-passed the low threshold of injury and refrained from
learning more about aggressive pricing impacts and alleged abuses of United
States trade laws. In the long-run, the United States consumers and national
security may suffer if investigations are unable to at least gather additional
facts or enough information so as to be truly representative. It is improper,
in my opinion,:to say that the response to a questionnaire is too low or too
late or represents too little of an industry and then to apply what I comnsider
to be too high a threshold. If there are unanswered questions, these should
be answered. Non-frivolous investigations where significant factors point to
alleged significant LTFV sales should be allowed to proceed to final
investigations. I am of the opinion that the facts of this investigation as
cited above cry out for a final investigation to be conducted and for a final
Commiésibn determination. I beiieve the United States has nothing to fear if
the Commission learns more truths and facts about a basic United States
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