CERTAIN STEEL WIRE NAILS
FROM THE REPUBLIC OF KOREA

Determination of a Reasonable
Indication of Material Injury,
or Threat of Material Injury,

in Investigation No. 701-TA-145
(Preliminary) Under the
Tariff Act of 1930, Together
With Information Obtained
in the Investigation

USITC PUBLICATION 1223

MARCH 1982

United States International Trade Commission / Washington, D.C. 20436



UNITED STATES INTERNATIONAL TRADE COMMISSION

COMMISSIONERS

Bill Alberger, Chairman
Michael J. Calhoun, Vice Chairman
| Paula Stern
Alfred E. Eckes
Eugene J. Frank

Kenneth R. Mason, Secretary to the Commission

Judith Zeck, Investigator
Clarease Mitchell, Office of the General Counsel
Andrew Valiunas, Office of Economics
James Brandon, Office of Industries
Vera Libeau, Supervisory Investigator

Address all communications to
Office of the Secretary
United States International Trade Commission
Washington, D.C. 20436



CONTENTS

Determination of the Commission
Views of the Commission -

Additional Views of Commissioner Paula Stern
Additional Views of Vice Chairman Michael J. Calhoun————-

Information obtained in the investigation:
Introduction—

Other U.S. International Trade Commission investigations

concerning steel wire nails

Description and uses———-——————-—-
Nail finishes—-——-- -

The imported product:

Steel wire nails from Korea

The Korean industry--—-———-————--

U.S. tariff treatment -
The domestic product:

U.S.-produced nails

The U.S. industry---——————

Nature and extent of alleged subsidies
The U.S. market———-—-

Consideration of material injury or threat thereof-

U.S. production-———--- -
Utilization of productive facilities——

U.S. producers' domestic shipments and exports

U.S. producers' inventories -

U.S. consumption

Employment-

U.S. producers' financial experience
Research and development and capital expenditures

Consideration of the causal relationship between allegedly sub-

sidized imports and alleged injury:

U.S. imports and market penetration

Prices———————————mmmmm—-

Prices in the Western region of the United States
Lost sales———--

Cyclical nature of consumption----—-———=-—=————m————————————————

Appendix A.

Commission notice of institution-

Appendix B.
Appendix C.

Witnesses at the Commission conference

46, and 47 (Preliminary)-——————————————-

Commission notices on Investigation Nos. 731-TA-45,

Appendix D.

Figures

1. Types of steel wire nails———-- -
2. Steel wire nails:
shipments, and exports, 1968-81---—-—-

Apparent U.S. consumption, U.S. producers'’

Detailed description of steel wire nails-———------——--—=—=—-—--

e e et e e e e s e e e e

3. Graph of imported and domestic prices,1979-81-- -

4. Graph of imported and domestic prices in the Western region,

Page

A-10
A-11
A-11
A-12
A-13
A-16
A-17
A-18
A-19
A-21

A-22
A-25
A-27
A-29
A-31
A-35
A-37

A-39
A-41

A-15
A-28

A-30



ii

CONTENTS

Figures——Continued

Page
5. 1Indexes of construction put in place, U.S. producers' domestic
shipments of steel wire nails and U.S. consumption of steel wire
nails, 1968-80 A-33
Tables
1. Steel wire nails: Korean exports, 1979-8l1---——-—--—===—- - A-6
2, Steel wire nails: Capacity, investment, and employment of
manufacturers located in Korea's Masan Free Trade Zone, 1978-————- A-7
3. Steel wire nails: Production facilities established since 1976—---- A-9
4. Steel wire nails: Estimated share of U.S. producers' total :
shipments, by distances shipped, 1977-—————=-———————mm————mmmm e A-10
5. Steel wire nails: U.S. producers' productive capacity, by 7-day
basis of operation, 1978-8l——————————m———— A-13
6. Steel wire nails: Western U.S. producers' productive capacity,
7-day basis of operation, 1979-81 -- A-13
7. Steel wire nails: U.S. producers' shipments and exports, 1968-81--- A-14
8. Steel wire nails: U.S. producers' end-of-period inventories,
1979-81-- - - A-16
9. Steel wire nails: Western U.S. producers' end-of-period
inventories - A-17
10. Steel wire nails: Apparent U.S. consumption, 1973-80-- A-18
11. Selected financial data for 15 U.S. producers on their operations
on steel wire nails, by regions, 1978-80 : A-20
12. Research and development, and capital expenditures by U S.
producers of steel wire nails, by regions, 1978-80 A-21
13. Steel wire nails: U.S. imports for consumption, by principal
sources, 1973-80, January-May 1980, and January-May 1981---——-—-——- A-23
14. Steel wire nails: U.S. imports as a share of apparent U.S. .
consumption, 1973-80-————————— e A-24

15. Steel wire nails: U.S. imports from Korea into the Western States

as a share of that country's imports to the United States,

1973-81 : A-25
16. Steel wire nails: Net selling prices for the largest shipment of

U.S.-produced nails and those imported from Korea, by quarters,

1979-81 - A-26
17. Steel wire nails: Net selling prices, in the Western region omnly,

for the largest shipments of U.S.-produced nails and those

imported from Korea, by quarters, 1979-81 A-27
18. Steel wire nails: Sixteen—penny bright common nails: Nail price
indexes by quarters, 1979-81 A-31

Note.--Information which would disclose confidential operations of -
individual concerns may not be published and therefore has been deleted from !
this report. These deletions are marked by asterisks.



UNITED STATFS INTERNATIONAL TRADE COMMISSION
Washington, D.C.

- Investigation No. 701-TA-14%5 (Preliminary)

CFRTAIN STEFL WIRE NAILS FROM KOREA

Determination

On the tasis of the record 1/ developed in jnvestigaticn No. 701-TA-145
(Preliminary), the Commission determines that there is a reasonable indication
that an industry in the ﬁnited States is materially injured, or is threatened
with material injury 2/ by reason of imports from Korea of steel wire nails 3/
provided for in items 646.25 and 646.26 of the Tariff Schedules of the United

States (TSUS) upon which bounties or grants are allegedly teing paid. 4/

Background

On January 19, 1982, the U.S. International Trade Commission and the
U.S. Department of Commerce received a petition from counsel on tehalf of
Atlantic Steel Co., Florida Wire and Nail Co., New York Wire Mills Corp.,
Virginia Wire and Fatric Co., Tree Island Steel, Inc. and Armco Inc., U.S.

producers of steel wire nails, alleging that they were teing injured by

imports of steel wire nails from Korea upon which tounties or grants are
allegedly being paid. Accordingly, the Commission instituted this preliminary

countervailing duty investigation under section 703(a) of the Tariff Act of

1/ The record is defined in section 207.2(j) of the Commission's Pules of
Practice and Procedure (1¢ CFP 207.2(j)).

2/ Chairman Alterger and Commissioner Frank determire that an industry in
the United States is materially injured by reason of imports from Korea of
steel wire nails provided for in items 646.25 and 646.26 of the Tariff
Schedules of the United States upon which bounties or grants are allegedly
being paid.

3/ For purposes of this investigation, brads, spikes, staples, and tacks are
not included.

4/ PReasonatle indication that the establishment of an industry in the Uniﬁed
States is materially retarded is not an issue in this investigation.



1930 to determine whether there is a reasonable indication that an industry in
the United States is materially injured, or is threatened with material injury
or the estatlishment of an industry in the United States is materially
retarded ty reason of the imports of such merchandise into the United States.
The statute directs that the Commission make its determination within 45 days
of the receipt of such advice or in this case by March 5, 1982.

Notice of the institution of the Commission's investigation and of a
putlic conference to te held in connection therewith was duly given bty posting
copies of the notice in the Office of the Secretary, U.S. International Trade

Comrission, Washington, DC and by publishing the notice in the Federal Pegister

on January 27, 1982 (47 F.P. 38%6). The public conference was held in
Washington, D.C. on Fetruary 12, 1982, and all persons who requested the

opportunity were permitted to appear in person or bty counsel.



VIEWS OF THE COMMISSION
We have found that there is a reasonable indication that a domestic
industry is materially injured or is threatened with material injury 1/ 2/ 3/
by reason of allegedly subsidized imports of certain steel wire nails from
Korea. Our determination in the present case is based on the considerations

set forth below.

Domestic industry

In order to make a determination that there is a reasonable indication
that a domestic industry is materially injured or is threatened with material
injury, we must first define the domestic industry. Section 771(4)(A) of the
Tariff Act of 1930 provides that the domestic industry consists of the
domestic producers as a whole of a like product or those producers whose
collective output of the like product constitutes a major proportion of the
total domestic production of that product. A like product is in turn defined
as a product which is like or in the absence of like, most similar in

characteristics and uses with the article under investigation.

1/ Retardation of establishment of an industry is not an issue in this
investigation and will not be further discussed.

2/ Chairman Alberger and Commissioner Frank find a reasonable indication of
material injury by reason of these allegedly subsidized imports and therefore
do not reach the issue of reasonable indication of threat of material injury.

3/ Commissioner Frank notes that the Statute and Legislative History require
the Commission in its preliminary determinations in both antidumping and
countervailing duty investigations to exercise only a low threshold test based
upon the best information available to it at the time of such determination
that the facts reasonably indicate that an industry in the United States could
possibly be suffering material injury threat thereof, or material
retardation. H.R. Rept. No. 96-317, 96th Cong., lst Sess., p. 52 (1979).
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For purposes of this preliminary determination we adopt the like product

analysis of our earlier investigations, Certain Steel Wire Nails from Japan,

the Republic of Korea and Yugoslavia ﬁj, and Certain Steel Wire Nails from

Korea. 5/ We find that there are seven like products, which correspond
precisely with each of the seven distinct types of nails being imported, and
are characterized by different nail coatings. These seven like products are
electrogalvanized nails, bright nails, vinyl-coated, cement-coated,

hot-galvanized, phosphate-coated and blued-nails.

There are approximately 50 U.S. firms which manufacture some or all of
these seven categories of steel wire nails. It has been suggested that there
are other classifications of nails which may be appropriate for purposes of
defining the domestic industry or that a continuum principle ﬁ/ be applied.
The continuum principle applies when the like product candidates consist of a
group of products only slightly distinguishable from each other and where no
clear dividing lines can be drawn based on characteristics and uses. While we
do not adopt such an analysis here, we do not preclude the use of such an
analysis in a final determination. No matter what approach is used, the end
result in this preliminary investigation would be identical due to the limited
data which we have been able to collect. When data on separate like products
are unavailable, the effect of the dumped imports must be assessed in terms of
the narrowest group of products for which information is available. 7/ This

has been the case in the two prior investigations on certain steel wire nails

4/ USITC investigation Nos. 731-TA-45, 46 and 47 (Preliminary), USITC Pub.
No. 1175.

5/ USITC investigation No. 731-TA-26 (Final), USITC Pub. No. 1088.

6/ USITC investigation No. 731-TA-30 (Preliminary), USITC Pub. No. 1196
Stainless Clad Steel Plate from Japan.

7/ 19 U.S.C. 1677(4)(D) (Supp III 1980).
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from Kbrea.‘§/ The narrowest group we can analyze then is the producers of
one or more of the seven like products. This is, therefore, the production
against which we assess the impact of allegedly subsidized imports of nails
from Korea. 2/

In this preliminary determination, we find a reasonable indication of
material injury or threat of material injury on a national basis. We
therefore do not make a determination on a regional industry basis at this
time. . This does not preclude use of the regional industry analysis in the

final investigation.

Reasonable indication of material injury

In'making‘a determination of whether there is a reasonable indication of
material injury to the domestic industry by reason of imports of the allegedly

subsidized product, we are required by statute to consider among other

8/ Commissioners Frank and Eckes did not participate in these investigations.
9/ Commissioner Frank believes the Statute and Legislative History with
regard to Section 771(4) of the Tariff Act of 1930 as amended by Section 101
of the Trade Agreements Act of 1979 is clear that this analytical approach,
used when separate identification of relevant economic factors and other data
on separate like products is not available in determining effects of
subsidized or less-than-fair-value imports, is to be deployed in a careful
well-reasoned fashion to satisfy the requirement of the Statute of defining
the domestic industry. The Act mandates an examination of the impact of
alleged unfairly traded imports on the domestic producers comprising the
domestic industry. However, he recognizes the Statute and Legislative History
provide for this approach to be applied to assess the impact of the imports
"+ « . as they relate to the production of the narrowest group or range of
products which includes the like product and for which available data permits
separate consideration.” (Emphasis added.) But it is important to keep in
mind this aproach is part of an overall framework of criteria set forth to
satisfy the requirement of defining the domestic industry. (See 19 U.S.C.
1677(4)(D); Report of the Senate Committee on Finance on H.R. 4537, »p.
82-84.) Commissioner Frank therefore determines that the domestic industry
consists of the producers of one or more of the like products. This industry
determination is consistent with that rendered by the Commission in Inv. No.
731-TA-46 and 47 (Preliminary) Certain Steel Wire Nails From the Republic of
Korea and Yugoslavia (USITC Pub. 1175, Aug 1981), and he believes such an
industry determination needs to he explicitly set forth here. 5
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relevant factors the volume of imports, the impact of the imports on domestic

prices, and the consequent impact on the domestic industry. 19/

Volume of imports—-

The volume of steel wire nails imported from Korea into the United States
has increased irregularly from 1973 through 1981. These imports increased
from 1,000 short tons or less than 0.5 percent of apparent domestic
consumption in 1973 to 109,000 short tons or 12 percent of consumption in
1978. The volume of imports declined, however, to 92,000 short tons in 1979
with an additional drop to 76,000 short tons in 1980. Although the absolute
volume of imports declined from 1979 to 1980, imports from Korea as a percent
of consumption remained stable at 11 percent as consumption declined sharply
in these years. 1In 198l, however, the volume of imports of steel wire nails
from Korea increased to 115,000 short tons, an increase of 51 percent over
1980, while U.S. consumption continued to drop. Thus, imports from Korea as a

percent of U.S. consumption increased to 19 percent in 1981.

Ef fect of imports on prices.--U.S. producers have alleged that Korean
nails are the price leaders in the U.S. market and that there has been
"destructive" price cutting in an effort to maintain sales. 11/ The
information gathered in this preliminary investigation provides support for
this allegation. Since the second quarter of 1979, imported steel wire nails
of the one type for which data were gathered lg/ have undersold the domestic
product by weighted average margins ranging from 0.4 percent (July-December

1981), to 6.9 percent (January-March 1980). }g/

10/ 19 v.s.c. § 1671.

11/ Conference Feb. 12, 1982, p. 8.

12/ Of the seven categories of nails in this investigation, 16-bright penny
nails are the most commonly produced by t};«- domestic producers.

13/ staff report p. A-26.
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The margin of underselling dropped to its lowest level in almost two
years in July-September of 1981, which was shortly after the initiation of the

preliminary dumping investigation of Steel Wire Nails from Japan, the Republic

of Korea and Yugoslavia, Inv. Nos. 731-TA-45, 46 and 47 (Preliminary). 14/

In addition, the price of the Korean nails has actually declined from
January-March 1979 to October—-December 198l. This decline occurred at a time
when the trigger price index for nails increased by 10 percent and the Bureau
of Labor Statistics indexed price for nails increased by 31 percent.

There is a clear indication that there are price suppressing factors at
work in the market. The imported product has been underselling the domestic
product in every quarter since April of 1979. The price of the
domestically-produced nail increased at a slower rate than did the producer
price index for nails. At the same time, the price of the Korean nails
actually decreased slightly during the period for which data were collected.
As pointed out in prior investigations on nails, suppliers of steel wire nails
regard price as the most important competitive sales factor. 15/ Although our
data are not complete at this time, these preliminary indications of price
suppression or depression merit further investigation.

Impact of imports on the domestic industry. 16/--While the condition of

the domestic industry deteriorated from 1979-81, Korean market penetration

increased from 11 percent to 19 percent during this same period. DNomestic

14/ USITC investigation Nos. 731-TA-45, 46, and 47 (Preliminary), USITC Pub.
No. 1175.

15/ Report, A-25.

EEY Vice Chairman Calhoun and Commissioner Stern note that there are also
several non-import related problems faced by the domestic nail industry at
this time, including the decline in housing starts and over—capacity problems
created by a number of new producers which have entered the market in a short
period of time. See 19 C.F.R. 207.27.



8
production of steel wire nails declined by 76,000 pounds or 27 percent and
shipments followed a similarly declining trend. The ratio of inventories to
production increased steadily throughout the period while the ratio of
production to capacity declined from 52 percent in 1979 to 48 percent in
1981. The average number of employees declined from 1,946 workers in 1979 to
1,300 workers in 1981, a drop of 33 percent.

Furthermore, profit and loss information submitted to the Commission
reveals a declining trend from 1979 to 198l. Of the 15 firms supplying
profit-and-loss information, rep:esenting 96 percent of reported production in
1981, four firms reported losses in 1979, and seven in 1980. 1In 1981, five
firms reported losses and overall gross profit for the 15 firms had declined.
In addition, eight U.S. nail producing plants have closed or have filed for

reorganization under Chapter 11 of the Federal Bankruptcy Act,

since 1979. 17/ 18/

Reasonable indication of threat of material injury

In 1981 the volume and market penetration of exports from Korea increased
substantially over 1980. The volume of imports increased from 76,000 tons in

1980 to 115,000 tons in 1981 or by 52 percent. Market penetration increased

17/ Commissioner Frank notes that data on general, selling, and
administrative expenses were not collected. Had such data been collected, it
is possible that more firms would have shown losses in 1980 and 1981.

l§] Commissioner Frank notes that, although data in this regard is
incomplete to draw any definitive determination, there is some indication that
the domestic industry having operations in the ten-state Western Region as
disclosed in the Report may be experiencing even greater economic distress,
and suggests in a final investigation, should one be conducted, more data be
obtained both on imports and domestic industry and related economic factors
pertinent to this region. This in no way obviates his determinations in the
present preliminary investigation on a national industry basis, nor does he
believe necessarily a regional analysis approach is mandatory in a final
investigation; rather, he believes such data in a final investigation may be
helpful to the Commission in its deliberations in the context of whatever
industry approach is deemed to be appropriate at that time.



9
from 11 percent in 1980 to 19 percent in 198l1. This is an indication of
Korea's ability to increase exports to the United States in a short period of
time. Consequently, we find that there is a reasonable indication that the

domestic industry is threatened with material injury. lg/

Motion to dismiss petition

A motion was made at the conference by counsel for the Korean Metal
Industry to dismiss the petition for failure to comply with statutory and
regulatory requirements. We have denied this motion because, in our view, we
are without authority to rule on the sufficiency of petitions. Reliance on
Commission rule 207.11 (19 CFR 207.11) in this regard is, therefore, misplaced.

Congress has given the administering authority, (Department of Commerce)
not the Commission, the power to determine the sufficiency of petitions.
Section 702(c) is clear on this matter:

within 20 days after the date on which a petition is filed

under subsection (b), the administering authority
shall--(emphasis added)

(1) determine whether the petition alleges the
elements necessary for the imposition of a duty under
section 701(a) and contains information reasonably
available to the petitioner supporting the
allegations,

Those who believe that a petition does not present injury data reasonably
available to the petitioner may request that the Commission raise the question
of sufficiency of the petition with the administering authority prior to
initiation by the administering authority. 20/ In the past, the Commission

has given advice to Commerce concerning the sufficiency of a petition. 1In

Latchet Hook Kits from the United Kingdom, 21/ the Commerce Department did

19/ see fn. 2.

_2__];/ F.R. VO. 45’ NO- 239, MCO 10, 1980. 9
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dismiss an antidumping petition based upon such advice. However, in that
case, advice from the Commission was submitted prior to initiation by the
administering authority and before the expiration of the 20-day period.

Furthermore, in relying on Commission rule 207.11 as the basis for
dismissal by the Commission, counsel has misinterpreted the purpose for this
provision. Rule 207.11 simply establishes the responsibility of petitioners
to present the kind of data the Commission uses for reaching determinatioﬁs
under section 70l. 22/ To this extent, then, the rule establishes the terms
under which tﬁe Commission can assess whether petitioners have met their
burden of coming forward with information reasonably available. gé/

Counsel for the Korean Metal Industry raised the question as to whether
the standards of rule 207.11 are satisfied by data which are severai ﬁonths
old and has been updated by the petitioner in only a limited fashion. We will

not consider this issue because it was not raised within the 20-day deadline.

_gg/ Rule 207.11 incorporates by reference from rule 207.26 an illustrative
list of facts on which reasonably available data shall be submitted to
facilitate the Commission's assessment of existence of a "reasonable
indication of material injury.”

gé/ Senate Committee on Finance, Trade Agreements Act of 1979, S. Rept. No.
96~-249, 96th Cong. lst. Sess. 1979, p. 66; House Committee on Finance, Trade
Agreements Act of 1979, H.R. No. 96-153, 96th Cong. lsts Sess. 1979, p. 60;
Inv. No. 731-TA-04, Countertop Micro-Wave Ovens from Japan, p. 5.

10
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ADDITLONAL VIEWS OF COMMISSIONER PAULA STERN

Causation in Countervailing Duty Cases

A very important qdestion has been raised in this investigation
as to what the Commission shoﬁld look to in determining causation in
countérvailing duty cases. Discussion has focused on two interpreta-
tions of the phrase, '"the effects of the subsidized imports'": 1/

(1) judging the full impact of the subject imports, which happen to
benefit from a subsidy: and (2) judging the effects of the subsidy in

causing the injury through the subject imports.

The conceptual difference between these two approaches cannot be
underestimated. The first alternative would attach no weight to
whether the subsidy was 0.5 percent or 50 percent. Ahy imports bene-
fitting from a subsidy -- no matter how insignificant -- would be equally
tainted for purposes of causality analysis under the first formulation.
By contrast, the second formulation would require the causality analysis
to trace, to whatever extent possible, the acgual effects of the subsi-
dies on the domestic industry.

The statute in section 771(7)(C)(ii) mandates that the Commission
éonsider certain factors in "evaluating the effect of imports of such
merchandise." But how these factors should be evaluated is not

explicit in this phrase. I believe that the statute, the legislative

1/ E.g.,section 771(4)(D) uses this phrase.

11
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history, and the relevant international agreements taken together
clearly demonstrate that the second alternative is the proper basis
for assessing causality in the Commission's countervailing duty in-
vestigations and is true to the intended meaning of the phrase "the effects
of the subsidized imports."

A review of the drafting of the Subsidies Code contains direction
on what should be used to determine causation for material injury.
According to Rivers and Greenwald, two American negotiators of the
codes on the effects language,

[t]he language finally agreed upon provided that:

"[i]t must be demonstrated that subsidized imports

are, through the effects of the subsidy, causing:

injury within the meaning of this Agreement." 2/

The Director-General of GATT in April of 1979 described the negotia-
tions at the Tokyo Round on this same issue:

Many participants took the firm position that . . .

[t]he existence of a significant material injury

must be proven and the causal link between injury

and the particular subsidy established. 3/

Most importantly, the Senate Finance Committee's "Report on the Trade

Agreements Act'" directs the Commission to continue to look to the effects

of the net subsidy in its determinations:

2/  Richard Rivers and John Greenwald, The Negotiation of a Code on
Subsidies and Countervailing Measures: Bridging Fundamental Policy
Differences, 11 L. & Pol'y Int'l Bus. 1447, 1457 (1979).

3/ Director-General of GATT, the Tokyo Round of Multilateral Trade
Negotiations 59. See also U.S. Office of Special Trade Representative,
Background Papers on MIN, Subsidies and Countervailing Duties (May 2,
1979).

12
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In determining whether injury is "by reason of"
subsidized imports, the ITC now looks at the effects
of such imports on the domestic industry. The ITC
investigates the conditions of trade and competition
and the general condition and structure of the rele-
vant industry. It also considers, among other factors,
the quantity, nature, and rate of importation of the
imports subject to the investigation, and how the effects
of the net bounty or grant relate to the injury, if any,
to the domestic industry. Current ITC practice with
respect to which imports will be considered in determining
the impact on the U.S. industry is continued under the
bill. (Emphasis added) 4/

The '"by reason of imports" language of the Trade Agreements Act 5/
tracks similar language in the Antidumping Act, 1921. The Commission's
longstanding practice under the 1921 Act was to link the dumping margin
to the injufy. This precedent was repeated in the first countervailing
duty investigation conducted by the Commission under section 303(b) of
the Tariff Act. 6/ When the net subsidy accounted for only a small
portion of the margin of underselling, the Commission reasoned in general
that the injury could not be remedied by a countervailing duty and found
in the‘negative.

In preliminary investigations the Commission is usually unable to
assess precisely the effects of the subsidy because at this stage the exact

subsidy margin is unknown. Z/ Thus, in judging causation in a preliminary

4/ Senate Comm. on Finance, Trade Agreements Act of 1979 S. Rept. No.
96-249, 96th Cong., lst Sess. (1979) (hereinafter cited as Senate Report).

5/ 19 U.S.C. § 1671(b).

6/ Certain Zoris from the Republic of China (Taiwan), Inv. No. 303-TA-1,
USITC Pub. No. 787 (1976).

7/ The only available information on margins usually consists of al-

legations by the petitioner. -
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case, the focus is of necessity on the subject imports without sub-
stantial analysis of the alleged subsidy. 8/ If this case returns
for a final investigation, the Commissioﬁ will Have the'benefit of
the final subsidy margin from Comﬁerce and, as usual, I will take

another look at causation. 9/

8/ In Hot-Rolled Carbon Steel Sheet from France, Inv. No. 701-TA-85
(Preliminary), USITC Pub. No. 1206, January 1982, I did analyze sub-
sidy information in coming to the conclusion that "[t]here is no reason-
able basis for denying the potential impact such subsidies could be
having . . . ." However, that case was initiated by Commerce, which

is responsible for determining the exitent of subsidies.  The informa-
tion provided by Commerce was a good deal more substantial than
allegations by an interested party. See "Views of Commissioner Paula
Stern," at 27.

9/ There is a dumping investigation (731-TA-46) underway on the same
products that we are considering in this investigation. If Commerce
finds a preliminary subsidy margin, bond would be posted. However,
there would be no adjustment of the dumping margin. If a final subsidy
is found, an adjustment of the dumping margin will be made by Customs
as directed by the Department of Commerce. Thus, there are potential
problems in the bonding process over which the Commission has little
control.

14
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ADDITIONAL VIEWS OF VICE CHAIRMAN MICHAEL J. CALHOUN

In her additional views, Commissioner Stern raises an issue which has
rather significant implications for the way in which we reach our deter-
minations under Title VII of the Trade Agreements Act of 1979. It is my
view that this issue was not pertinent to our findings in this investi-
gation.and need not necessarily be relevant in reaching a determination
in the final investigation. However, since the issue has been aired and
to the extent Commissioner Stern suggests that Title VII requires us in
each case to establish a causal relationship between the actual subsidy
(or the LTFV margin in dumping cases for that matter) and material
injury, I wish to offer an additional perspective.

As a matter of policy underlying the discharge of our responsibilities
in countervailing duty and antidumping cases, the notion that Title VII
requires us to trace a specific subsidy (or LTFV margin) through to a
particular quantum of harm, though posing practical difficulties, has a
certain appeal. If the impact of Title VII is to remedy harm associated
with specific subsidized products (or products sold at LTFV) it is certainly
sound to expect that a finding resulting in the imposition of remedy for
that behaviof ouéht‘to be based upon a showing that such behavior actually
caﬁsed the requisite measure of harm. In this regard, provisions in the
GATT Code and in the literature related to it may well establish that the

relevant Code provisions are premised on this policy.

15
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The merits of this policy notwithstanding, the problem for me is that
the plain language of Title VII is unambiguous in requiring of us a
somewhat different approach than that alluded to by Cpmmissioper Stern.
Section 701(a), providing for the general rule under which countervailing
duties shall be imposed, establishes that the ITC shall determine whéther
a domestic industry is materially injured, threatened with material injury,l_
or whether the establishment of a domestic indust;y ?s materially retarded

"by reason of imports of that merchandise". Section 703(a), providing

for preliminary determinations, establishes that we shall find material

injury, etc., "by reason of imports of the merchandise which is the

subject of the investigation...."

Section 705(b), providing for final
determinations, establishes that material injury must be caused 'by

reason of imports of merchandise with respect to which the administering

authority has made an affirmative determination...."

Provisions relating
to dumping investigations, in relevant part,luse‘iden;ical 1gnguage.

In each of these directory provisions, statutory language does not o
compel us to establish a nexus between material injury and #he subsidy
(or.LTFV margin) found by Commerce. Nor is. the statute unclear in what
it does require. Rather, in each provision the 1anguagevp1§in1y directs
that the appropriate causal relationship is between harm and the importsy
which are under investigation. Moreover, section 7?1(7), which details
the factors we are to consider in reaching a dete;mination on the question
of material injury establishes a nexus standard which is completely consistent.
In each of the subparagraphs addressing the specific factors for us to

consider, the language, without fail, directs us to relate the effect of

the enumerated factors to "imports of merchandise."
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It has always been my understanding that where the language of the
statute is plain and unambiguous on its face, reference to interpretative
aids is inappropriate. Thus, neither the writings of former GATT negotia-
tors and officials nor language in the legislative history are appropriate
sources for attributing meaning to words used in the statute which are
not confusing. Furthermore, there is no mandate that Title VII has to
be consistent with the GATT Code. In this connection, section<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>