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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-644 (Preliminary)

WELDED STAINLESS STEEL PIPE FROM MALAYSIA

Determination

On the basis of the record' developed in the subject investigation, the
Commission determines, pursuant to section 733(a) of the Tariff Act of 1930
(19 U.S.C. § 1673b(a)), that there is a reasonable indication that an industry
in the United States is materially injured by reason of imports from Malaysia
of welded stainless steel pipe, provided for in subheadings 7306.40.10 and
7306 .40.50 of the Harmonized Tariff Schedule of the United States, that are

alleged to be sold in the United States at less than fair value (LTFV).

Background

On February 16, 1993, a petition was filed with the Commission and the
Department of Commerce by Avésta Sheffield Pipe, Schaumburg, IL; Bristol
Metals, Bristol, TN; Damascus Tube Division of the Nes Bishop Tube Co.,
Greenville, PA; Trent Tube Division of Crucible Materials Corp., East Troy,
WI; .and the United Steelworkers of America, alleging that an industry in the
United States is materially injured and threatened with material injury by
reason of LTFV imports of welded stainless steel pipe from Malaysia.
Accordingly, effective February 16, 1993, the Commission instituted

antidumping investigation No. 731-TA-644 (Preliminary).

1 The record is defined in sec. 207.2(f) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(f)).
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Notice of the institution of the Commission's investigation and of a
public conference to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal
Register of February 24, 1993 (58 F.R. 11247). The conference was held in
Washington, DC, on March 9, 1993, and all persons who requested the

opportunity were permitted to appear in person or by counsel.
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VIEWS OF THE COMMISSION
Based on the record in this preliminary investigation, we unanimously
determine that there is a reasonable indication that the industry in the
United States producing welded stainless steel pipe and pressure tube is
materially injured by reason of imports of welded austenitic stainless steel
pipe from Malaysia that allegedly are sold in the United States at less than
fair value (LTEV).!
I. THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS
The legal standard in preliminary antidumping duty investigations
requires the Commission to determine, based upon the best information
available at the time of the preliminary determination, whether there is a
reasonable indication that a domestic industry is materially injured or
threatened with material injury by reason of the allegedly LTFV imports.? In
applying this standard, the Commission may weigh the evidence to determine
whether "(1) the record as a whole contains clear and convincing evidence that
there is no material injury or threat of material injury; and (2) no
likelihood exists that any contrary evidence will arise in a final
investigation."® The U.S. Court of Appeals for the Federal Circuit has held
that this intefpretation of the standard "accords with clearly discernible

legislative intent and is sufficiently reasonable,"*

119 U.S.C. § 1673b(a). Whether the establishment of an industry in the
United States is materially retarded is not an issue in this investigation.

2 19 U.S.C. § 1673b(a). See also, American Lamb Co, v. United States, 785
F.2d 994 (Fed. Cir. 1986); Calabrian Corp. v. United States, 794 F. Supp. 377,
386 (CIT 1992).

3 American Lamb, 785 F.2d at 1001. See also, Torrington Co. V. United States,
790 F. Supp. 1161, 1165 (CIT 1992).

4 American Lamb, 785 F.2d 994 at 1004.




II. LIKE PRODUCT

A. In General

In determining whether there is a reasonable indication that an industry
in the United States is materially injured or is threatened with material
injury by reason of the allegedly LTFV imports, the Commission must first
define the "like product" and the "industry." Section 771(4) (A) of the Tariff
Act of 1930 (the "Act") defines the relevant industry as the "domestic
producers as a whole of a'like’product,“or those producers whose collective
output of the like product constitutes a major portion of the total domestic
production of that product[.]"® In turn, the Act defines "like product™ as "a
product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation[.]"®

The Department of Commerce ("Commerce") has identified the articles
subject to this investigation as:

welded austenitic stainless steel pipé of circular cross section . . .

produced according to standards and specifications set forth by the
American Society for Testing and Materials (ASTM) . . . [including, but]

> 19 U.S.C. § 1677(4)(A).

$19 U.s.C. § 1677(10). The Commission’s determination of what is the
appropriate like product or products is a factual determination, and the
Commission applies the statutory standard of "like" or most similar in
characteristics and usés" on a case-by-case basis. In analyzing like product
issues, the Commission considers a number of factors, including: (1) physical
characteristics and uses; (2) interchangeability of the products: (3) channels
of distribution; (4) customer and producer perceptions of the products; (5)
the use of common manufacturing facilities and production employees; and (6)
where appropriate, price. Calabrian Corp. v. United States, 794 F, Supp. at
382, n.4 (CIT 1992). No single factor is dispositive, and the Commission may
consider other factors relevant to its like product determination in a
particular investigation. The Commission looks for clear dividing lines among
possible like products, and disregards minor variations. See e.g., S. Rep.

No. 249, 96th Cong. 1lst Sess. 90-91 (1979); Torrington Co. v. United States,
747 F. Supp. 744, 748-49 (CIT 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991).
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not limited to, ASTM A-312, ASTM A-358, ASTM A-409, and ASTM A-778.7

The imported articles subject to investigation are welded austenitic
(chromium-nickel) stainless steel pipe ("WSS pipeﬁ)ffr WSS pipe has the
following major applicatiohs: digester lines; blow lines; pharmaceutical
lines;vpetrochemical stock lines; breweryvp;ocess and transport 1ines; general
food processing lines; automotive péint lines; and paper processing machines,

The scope of Commerce’s investigation in this case is bfogder than in
recent cases which covered only imports of A-312 pipe from the Republic of

9

Korea and Taiwan.” There, the Commission concluded that the product like the

imports subject to those investigations consisted of all welded austenitic

10

stainless steel pipe and pressure tube. The scope of Commerce’s

7 See 58 Fed. Reg. 13742 (March 15, 1993) and Report at I-3, n.l. ASTM A-409
products should not be confused w1th grade 409 tube excluded from the like
product in the Commission’s ‘determination in Certain Welded Stainless Steel
Pipes from the Republic of Korea and Taiwan, Inv. Nos. 731-TA-540-541 (Final),
USITC:Pub. 2585 (December 1992) (hereinafter "Korea/Taiwan Final"). "Grade
409" tubing is ferritic stainless steel whereas ASTM A-409 pipe, along with A-
358 and A-778, are austenitic. See Report at I-5, n.8.
8 Stainless steel pipe can be sold in either seamless or welded form.
Commerce did not include seamless pipe in the scope of this investigation. 1In
previous findings, the Commission has determined that welded and seamless pipe
and tube are separate like products. See e.g., Stainless Steel Pipes and
Tubes from Sweden, Inv. No. 731-TA-354 (Final), USITC Pub. 2033 (November
1987). None of the parties in this investigation have challenged these
previous determinations and no new facts have come to light in this
investigation to suggest that the Commission should recon51der its prev1ous
finding on this point.
% Korea/Taiwan Final at A-5 and A-18.
1° 1n the Korea/Taiwan final, the Commission determined that
mechanical/ornamental tubing, ASTM A-554, was not included in the like
product. It is of a lower quality than ﬁressure tubing and, as a result,
cannot- serve the same function as pressure tubing., The Commission also
excluded grade 409 tubing (different from ASTM A-409 pipe) from the like
product in those investigations. Korea/Taiwan Final at 7-8, Grade 409 is
ferritic, not austenitic, stainless steel. Grade 409 is considered to be
lower quality, contains less chromium than austenitic stainless steel pipes,
is used primarily in automotive exhaust systems, is produced prlmarlly by a
distinct group of companies with a less complex process, and is primarily a
captively consumed product. See Report at I-5, n.8, for further discussion.
(continued...)
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investigation here includes all welded austenitic stainless steel pipe, but
not tube.?

B. Like Product Analysis

Petitioners have urged the Commission to define the like product more
natrowly than in prior determinations -- i,e,, as only welded austenitic
stainless steelkpipe, excluding pressure tube.!? Petitiomers do not, however,
present new arguments nor is there new evidence to support this like product
definition.!® Respondents make no like produc; argument.

Although there are some differences between pipe éﬂd pressﬁre tube in
physical dimensions and end usés, the products share similarities in ph&sical
characteristics, production proc;sses, machinery, and employees,* Inv
considering this issue in the Korea/Taiwan final, the Commission concluded
that pressure tube is like the imported A-312 pipe subject to those
investigations.!® Further, the Commission has never determined that pipe and
tube constitute separate like éroducté. No new facts or arguments have been
presented in this investigatjon which would warrant a diffétent conclusion,

For the reasons stated in our recent determination,'® we determine that the

10(, ., .continued)

No party has argued that the Commission should reach a different conclusion in
this case, and no new facts have come to light which would lead us to
recansider our determination on this issue,

! Although the scope of this investigation is not limited to A-312. plpe,
according to petitioners; A-312 WSS pipe is the only allegedly LTFV pipe
product being imported from Malaysia, Antidumping Petition, Welded Stainless
Steel Pipe from Malaysia (February 16, 1993) at 15 (herelnafter "Petltlon")
12 petition at 25.

13 The Court of International Trade has stated that "the Commission is not
obligated to follow its prior decisions if new arguments or facts are
presented that support a different conclusion , . . ," Citrosuco Paulista,
S.A. v. United States, 704 F. Supp, 1075, 1088 (CIT 1988).

% Report at I-5,

15 Korea/Taiwan Final at 13.
16 Rorea/Taiwan Final at 7-8,
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like product consists of all welded austenitic stainless steel pipe and
austenitic pressure tube ("WSS pipe and pressure tube") .’

III. DOMESTIC INDUSTRY AND RELATED PARTIES

A, Domestic Industry

As noted previously, the domestic industry consists of the "domestic
producers” of a "like product."!® 1In light of the definition of the like
product, the domestic industry consists of the domestic producers of welded
austenitic stainless steel pipe and pressure tube.!®

B. Related Parties

Under section 771(4)(B) of the Act, producers who are related to
exporters or importers, or who are themselves importers of allegedly dumped or
subsidized merchandise, may be excluded from the domestic industry in
appropriate circumstances.?® The rationale for the related parties provision
is the concern that domestic producers who are related parties may be in a
position to be shielded from any injury that might be caused by the imports.
Including related parties within the domestic industry could distort the
analysis of the condition of the domestic industry.?’ Exclusion of a related
party is within the Comﬁission’s discretion based upon the facts presented in

each case.??

17 Unless otherwise noted, all further references to "WSS pipe and pressure

tube" refers to welded austenitic stainless steel pipe and austenitic pressure

tube and not ferritic or martensitic stainless steel products.

18 19 U.S.C. § 1677(4)(A).

19 gee Report at I-8 and Table 1.

20 19 U.S.C. § 1677(4)(B).

21 g5ee Sandvik, 721 F. Supp. at 1331-32 (related party appeared to benefit

from the dumped imports); Certain Carbon Steel Butt-Weld Pipe Fittings from

China and Thailand, Inv. Nos. 731-TA-520-521 (Final), USITC Pub. 2528 (June

1992).

22 Gee e.g. Torrington Co. v. United States, 790 CIT 1162 (1992); Sandvik AB

v. United States, 721 F. Supp. 1322, 1331-32 (CIT 1989), aff’'d without opinion
(continued...)
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One of the domestic producers imports the subject product from Malaysia.
Its imports are small relative to its domestic production and its performance
does not indicate that it has been shielded from the effects of the allegedly
dumped imports. Furthermofe, no party has argued that any company should be
excluded from the domestic industry as a related party. We do not believe
that appropriate circumstances exist to exclude this producer from the
domestic industry.

IV, CONDITION OF THE INDUSTRY

In determining whether there is material injury to a domestic industry
by reason of the LTFV imports, the Commission is directed to consider "all
relevant economic factors that have a bearing on the state of the industry in
the United States[.]"?? These include production, consumption, shipments,
inventories, capacity utilization, market share, employment, wages,
productivity, financial performance, capital expenditures, and research and

development .2

No single factor is determinative, and the Commission
considers all relevant factors "within the context of the business cycle and

conditions of competition that are distinctive to the affected industry,"?s

22(,,.continued)

904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp.

1348,1352 (CIT 1987). The factors the Commission has examined include:
(1) the percentage of domestic production attributable to related
producers; :
(2) the reasons why the domestic producers have chosen to import
the product under investigation -- to benefit from the unfair
trade practice, or to enable them to continue production and
compete in the domestic market; and
(3) the position of the related producers vis-a-vis the rest of
the domestic industry, i.e., whether inclusion or exclusion of the
related party will skew the data for the rest of the industry.

See Torrington Co. v. United States, 790 F. Supp. 1161 (CIT 1992).

2319 U.S.C. § 1677(7) (C) (iii).

214&'—

2 14,
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With respect to the conditions of competition distinctive to the
industry producing welded stainless steel pipe and pressure tube, we first
note that U.S. conéumption of pipe and tube is driven by the demand in the
downstream industries (e.g;, the chemical industry, the pulp/paper industry,
and the energy industry).?® Demand in these industries has generally been
declining. Another factor affecting competition was declines in the prices of
nickel and ferrochromium, which are important raw materials used in the

7

production of austenitic pipe and tube.?’” Institution of the Korea and Taiwan

investigations in November 1991 and suspension of liquidation in June 1992
also affected competition.?®

Apparent U,S. consumption declined at an increasing rate during the
period of investigation (1990-92), falling from 94,851 short tons (tons) in
1990 to 93,000 tons in 1991, and to 88,368 tons in 1992.%° Consumption
declined more substantially in terms of value, reflecting the steady decline
in the unit value of consumptioh during the period.3°

The U.S. producers lost market share in 1991. But, after the initiation
of the Korea and Taiwan investigations, the domestic industry gained market
share in 1992, for an overall gain in market share of 3.0 percentage points

31

over the period of investigation. The U.S. market share by value was

slightly higher in each year during the period due to the higher average unit

26 Report at I-28.

27 See Respondent’s postconference brief at 17-18. Nickel and ferrochromium
costs represent a substantial portion of the cost of raw materials in
producing austenitic stainless steel pipe and tube.

28 Imports from Korea and Taiwan declined significantly during 1992. Report
at Table 16.

29 Report at Table 16. These declines in consumption (in terms of quantity)
were 2.0 and 5.0 percent, respectively.

30;[_(3._._

31I_d._.
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values of the domestic product compared with those of imports.3?

The U.S. average-of-period productive capacity remained unchanged during
the period of investigation at 127,931 tons.®® Production, however, declined
by 1.0 percent in each successive year during the period of investigation,
falling from 73,730 tons in 1990 to 72,224 tons in 1992.%% Capacity
utilization, as a result, also declined marginally, from 57.6 percent in 1990
to 56.5 percent in 1992.3%

U.S. shipments, which accounted for the vast majority of total shipments
by U.S. producers, declined over#ll in volume, value, and unit value during
the period of investigation. The volume of shipments fell from 72,806 tons in
1990 to 68,469 tons in 1991,%% a 6.0-percent drop. In 1992, shipments
totalled 70,483 tons, up 2.9 percent from 1991, but still 3.2 percent below
the 1990 level. The value of U,S. shipments fell steadily over the period,
from $311 million in 1990 to $270 million in 1991, and to $259 million in
1992, for an owverall decline of 16,Sipercent.3‘ The unit value of U.S.
shipments also fell steadily, from $4,269 per ton in 1990 to $3,681 per ton in
1992, a drop of 13.8 percent.3?

The greater declines in shipments relative to production are reflected
in changing inventory levels. End-of-period inventories rose sharply from
6,303 tons in 1990 to 8,916 tons in 1991 and then fell somewhat to 8,509 tons

in 1992.%° The ratio of inventories-to-shipments followed a similar trend,

2 14,
33 Report at Table 2,
34
Id.
% 1d.
3 Report at Table 3.
37 l@_-_
*® 14,
39 i&:
40 Report at Table 4.
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rising from 8.7 percent in 1990 to 13.0 percent in 1991, and declining to
11.8 percent in 1992.%

The number of production and related workers, their hours worked, and
total wages and compensation paid all declined steadily during the period of
investigation.*? Employment fell overall by 15.7 percent, hours worked by
20.6 percent, and total compensation by 20.5 percent. Hourly total
compensation rose overall by only 0.1 percent. Productivity rates rose
steadily and significantly during the period.*’

The financial performance of the industry deteriorated steadily from
1990 to 1992, as shown by key financial indicators. The apparent reason for
this decrease was that per-unit revenue declines consistently outpaced per-
unit cost declines.“ Net sales fell from $306 million in 1990 to
$270 million in 1991, and to $261 million in 1992.%° This represents an
overall decline of 14.8 percent. Costs of goods sold per ton also deciined
steadily, but at lesser rates; gross profit margins, therefore, also fell
steadily, from 14.6 percent of sales in 1990 to 12.2 percent in 1991, and to
9.6 percent in 1992.4 Gross profit per ton dropped overall from §570 in 1990
to $346 in 1992, a decline of nearly 40 percent.?’

Selling, general, and administrative expenses, as a percent of net
sales, were relatively stable during the period. As a result, changes in the

operating margin did not differ substantially from that for the gross profit

41 14,

42 Report at Table 5.

4 14,

4 Report at I-15 through I-23.
4 Report at Table 9.

4 1d.

47 14,
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4 The industry realized operating profits of 5.4 percent of net sales

margin.
in 1990, 2.4 pefcent in 1991, and 0.8 percent in 1992.%° On a per-ton basis,
operating income fell from $221 in 1990 to $41 in 1992 —- down more than
80 percent. Cash flow fell by more than 50 percent from 1990 to 1991, from
$18.3 million to $9.1 million, and dropped by more than 40 percent in 1992 to
$5.2 million.5%° |

The value of total assets of the domestic industry producing the like
product declined steadily during the period of investigation, falling overall
by 11.9 percent.’® C(apital expenditures by U.S. producers also fell steadily,
with an overall decline of one-third.? Most producers reported no research
and development expenses,5? 54
V. CUMULATION®*®

In determining whether there is material injury by reason of the
allegedly LTFV imports, the Commission is required to assess cumulatively "the

volume and effect of imports from two or more countries of like products

48
49
50

bt [t (bt
D.-IQ.-ICL,

>l Report at Table 13.

2 Report at Table 11.

33 Report at Table 12.

>4 Based on the declines in production and shipments and the substantial
declines in net sales, operating income, and employment, Chairman Newquist and
Commissioner Rohr determine that there is a reasonable indication that the
domestic industry is materially injured.

> Chairman Newquist does not join this discussion concerning cumulation,
Chairman Newquist determines that there is a reasonable indication that
allegedly unfair imports of welded austenitic stainless steel pipe from
Malaysia, by themselves, are a cause of material injury to the domestic
industry. As such, Chairman Newquist believes that a cumulation analysis is
unnecessary. If, however, there were no reasonable indication of material
injury by reason of the allegedly unfair imports from Malaysia alone., Chairman
Newquist would then proceed to a cumulation analysis. However, his analysis
and conclusion probably would have differed from his colleagues’ discussion
presented here,.
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subject to investigation if such imports compete with each other and with like

156 In

products of the domestic industry in the United States market.'
addition, Congress also intended '"that the marketing of imports that are
[cumulated] be reasonably coincident. "’

We considered whether to cumulate imports from Malaysia with imports
from Korea and Taiwan that are currently subject to antidumping orders issued
on December 30, 1992.°® Since imports of WSS pipe from Korea and Taiwan afe
now subject to antidumping duty orders, however, they are no longer "subject
to investigation.”™ Nonetheless, if the statutory requirements for cumulation

are otherwise met, the Commission may, at its discretion, cumulate imports

subject to an ongoing investigation with imports that entered the United

States prior to the issuance of recent antidumping or countervailing duty

orders.>?

56 19 U.S.C. § 1677(7)(C) (iv)(I).

57 4.R. Conf. Rep. No. 1156, 98th Cong., 2d Sess. 173 (1984); Chaparral Steel
Co. v. United States, 901 F.2d 1097, 1101 (Fed. Cir. 1990).

58 pmended Final Determination and Antidumping Order: Certain Welded Stainless

Steel Pipe From Taiwan, 57 Fed. Reg. 62300 (Dec. 30, 1992); Antidumping Duty
Order and Clarification of Final Determination: Certain Welded Stainless

Steel Pipes From Korea, 57 Fed. Reg. 62301 (Dec. 30, 1992). The Commission
determined in the Korea/Taiwan final that cumulation of imports from Sweden
was not required. Korea/Taiwan Final at 21, n.85. No party has argued
otherwise in this investigation, and no facts have been adduced that would
warrant a different conclusion here,
59 See, e.g., Gray Portland Cement and Cement Clinker from Japan, Inv. No.
731-TA-461 (Final), USITC Pub. 2376 (April 1991) at 30; Forged Steel
Crankshafts from Brazil, USITC Pub. 2038 at 7; Tapered Roller Bearings and
Parts Thereof, and Certain Housings Incorporating Tapered Rollers from Italy
and Yugoslavia, Inv. Nos. 731-TA-342 and 346 (Final), USITC Pub. 1999 (Aug.
1987) at 16. As noted in Gray Portland Cement and Cement Clinker from Japan:

The issue in such cases is whether the final order is

- sufficiently "recent" that the unfairly traded imports

which resulted in imposition of the order are

continuing to have an effect on the domestic industry,

or whether the order is sufficiently removed in time

that LTFV imports entered prior to date of the order

no longer have a continuing injurious impact on the

(continued...)
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In exercising our discretion, we consider whether the final order is
sufficiently "recent" that the unfairly traded imports which resulted in
imposition of the order are continuing to have an effect on the domestic
industry, or whether the order is sufficiently removed in time that LTFV
imports entered prior to the date of the order no longer have a continuing
injurious impact on the domestic industry.%® Although the Commission has
never established a specific time limit for cumulation in such cases, the
Commission has cumulated imports entered prior to the issuance of orders that
were up to eight months 01d,®! The imports from Taiwan and Korea became
subject to antidumping duty orders in December 1992.

Petitioners have requested that the Commission not cumulate imports from
Korea and Taiwan in this investigation because those imports began declining
shortly after the cases against them were initiated in November 1991,
Petitioners further allege that imports from Malaysia surged in 1992

specifically to take advantage of the reduction in imports from Korea and

59(,..continued)

domestic industry,
USITC Pub. 2376 at 30. See also H.R, Rep. No. 40, 100th Cong., lst Sess. 130
(1986).
60 Chaparral Steel Co. v. United States, 901 F.2d 1097 (Fed. Cir. 1990);
Industrial Nitrocellulose from Yugoslavia, Inv, No. 731-TA-445 (Final), USITC
Pub. 2324 (Oct, 1990). The Commission has cumulated imports subject to
investigation with imports subject to antidumping orders in numerous other
investigations. See, e.g., Gray Portland Cement and Cement Clinker from
Japan, Inv. No. 731-TA-461 (Final), USITC Pub, 2376 (April 1991) (Mexican
imports subject to an August 1990 order were cumulated with Japanese imports);
and Tapered Roller Bearings and Parts Thereof, and Certain Housing
Incorporating Tapered Rollers from Italy and Yugoslavia, Invs, Nos. 731-TA-
342-346 (Final), USITC Pub. 1999 (August 1987) (cumulatively assessed with
imports subject to a June 1987 final order against Hungary, the People’s
Republic of China, and Romania).
81 Chaparral Steel Co. v. United States, 901 F.2d 1097 (Fed. Cir. 1990); 0il
Country Tubular Goods from Israel, Inv., No. 731-TA-318 (Final), USITC Pub.
1952 (Feb. 1987); Certain Welded Carbon Steel Pipes and Tubes from the
Philippines and Singapore, Inv, Nos. 731-TA-293, 294, & 296 (Final), USITC
Pub. 1907 (Nov. 1986).
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Taiwan and that allegedly LTFV imports from Malaysia have merely replaced LTEV

2

Korea and Taiwan imports.®? Petitioners argue that a cumulative analysis

would wrongly mask the surge in the allegedly dumped imports from Malaysia.®?
Respondents made no arguments relevant to our decision whether to cumulate.®
Cumulation with imports entered prior to recent final orders is not
mandatory under the statute, but is within the Commission’s discretion. The
Commission recognizes the fact that simultaneous unfairly traded imports from
several countries often have a hammering effect on the domestic industry which
may not be adequately addressed in injury analysis if the impact of the
imports is analyzed separately on the basis of the country of origin.5® 6
Prior to the initiation of investigations of imports from Korea and Taiwan in
November 1991, imports from Malaysia were virtually nonexistent.®” Imports
from Korea and Taiwan dropped significantly during the first six months of

1992 and for the full year,®® and inventories of imports also declined

considerably.®® It was only at this time that imports from Malaysia gained a

62 petitioner’s postconference brief at 5.

63 petitioner’s postconference brief at 8-10.

64 Respondents did, however, assert that cumulated imports could not have
caused any injury suffered by the U.S. industry because such imports declined
over 37 percent in 1992 and the cumulated market share also declined over the
same period. Respondent’s postconference brief at 3, 21-22.

65 gee H.R. Rep. 40, Part I, 100th Cong., lst Sess. 130 (1987) ("The
cumulation requirement is thus an effort to make the application of the injury
analysis more realistic in terms of recognizing the actual effects of unfair
import competition.”).

66 yice Chairman Watson notes that a cumulative analysis of the volume of
imports from Korea, Taiwan, and Malaysia would show declining imports, masking
the surge in imports from Malaysia. Thus, rather than allowing the Commission
to consider the "hammering effect" of imports from different sources,
cumulation in the circumstances of this preliminary investigation would mask
the effect of allegedly LTFV imports from Malaysia. Such a result is not in
accordance with legislative intent.

67 Report at Table 15.

68 14, and Korea/Taiwan Final at I-28.

6 Korea/Taiwan Final at I-28.
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significant presence in the domestic market. In view of the declines in
imports from Korea and Taiwan, we find that those imports do not have a
continuing injurious impact on the domestic industry and we determine not to

cumulate,’®

VI. REASONABLE INDICATION OF MATERIAL INJURY BY REASON OF ALLEGEDLY LTFV
IMPORTS

In determining whether there is a reasonable indication that the
domestic industry in the United States is materially injured by reason of the
imports under investigation, the statute directs the Commission to consider:

(I) the volume of imports of the merchandise which is the subject
of the investigation;

(II) the effect of imports of that merchandise on prices in the
United States for like products;’! and

(ITII) the impact of imports of such merchandise on domestic
producers of like products,’? but only in the context of

70 Vice Chairman Watson finds that cumulation would distort the data
considered by the Commission. As he determines here, subject imports from
Malaysia by themselves demonstrate a reasonable indication of injury. If,
however, the subject imports were cumulated with imports from Taiwan and
Korea, the Commission might well have reached the opposite conclusion with the
addition of the 1992 data which shows a sharp decline in the imports from
Taiwan and Korea. That decline results, at least in part, from the filing of
the earlier case and Commerce’s preliminary affirmative determination in it.
It would be anomalous to make a negative determination in this preliminary
investigation on such a basis, especially in light of the fact that the
Commission made an affirmative determination in regard to imports from Korea
and Taiwan just three months ago.
' In evaluating the price effect of subject imports, the statute states that
the Commission shall consider whether --

(I) there has been significant price underselling by the imported

merchandise as compared with the price of like products of the

United States, and

(IT) the effect of imports of such merchandise otherwise depresses

prices to a significant degree or prevents price increases, which

otherwise would have occurred, to a significant degree.
19 U.S.C. § 1677(7)(C)(i1).
2 In examining the impact of imports on the domestic producers of like
products, the statute states:

The Commission shall evaluate all relevant economic factors which have a

(continued...)
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production operations within the United States.”
In evaluating the volume of imports of merchandise, the statute directs that
the Commission "shall consider whether the volume of imports of the
merchandise, or any increase in that volume, either in absolute terms or
relative to production or consumption in the United States, is significant."’*
The Commission may consider other factors it deems relevant, but must explain
why they are relevant.”’

Although we may consider information that indicates that injury to the
industry is caused by factors other than LTFV imports, we do not weigh

causes.’® 77 78 The Commission may take into account the departures from an

72(,..continued)
bearing on the state of the industry in the United States, including,
but not limited to —-
(I) actual and potential decline in output, sales, market share,
profits, productivity, return on investments, and utilization of
capacity,
(I1) factors affecting domestic prices,
(III) actual and potential negative effects on cash flow,
inventories, employment, wages, growth, ability to raise capital,
and investment, and A
(IV) actual and potential negative effects on the existing
development and production efforts of the domestic industry,
including efforts to develop a derivative or more advanced version
of the like product.
The Commission shall evaluate all relevant economic factors described in this
clause within the context of the business cycle and conditions of competition
that are distinctive to the affected industry. 19 U.S.C. § 1677(7)(C)(iii).
3 19 U.s.C. § 1677(7)(B)(1).
7% 19 U.s.C. § 1677(7)(C)(1).
75 19 U.s.C. § 1677(7)(B).
76 Chairman Newquist, Commissioner Rohr, and Commissioner Nuzum note that the
Commission need not determine that imports are "the principal, a substantial
or a significant cause of material injury." S. Rep. No. 249, 96th Cong., lst
Sess. 57 and 74 (1979). Rather, a finding that imports are a cause of
material injury is sufficient. See, e.g., Metallverken Nederland, B.V. v.
United States, 728 F. Supp. 730, 741 (CIT 1989); Citrosuco Paulista S.A. v.
United States, 704 F. Supp. 1075, 1101 (CIT 1988).
77 yice Chairman Watson notes that the courts have interpreted the statutory
requirement that the Commission consider whether there is material injury "by
reason of" the subject imports in a number of different ways. Compare, e.g.,
(continued...)
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industry or the unique circumstances of individual companies, but ultimately
must assess the condition of the industry as a whole, and not on a company-
9

by-company basis.’

The volume of imports from Malaysia surged from 150 short tons in 1991

77(...continued)

United Engineering & Forging v. United States, 779 F. Supp. 1375, 1391 (CIT
1991) ("rather it must determine whether unfairly-traded imports are
contributing to such injury to the domestic industry. Such imports, therefore
need not be the only cause of harm to the domestic industry" (citations
omitted)); Metallverken Nederland B.V. v. United States, 728 F. Supp. 730, 741
(CIT 1989) (affirming a determination by two Commissioners that "the imports
were a cause of material injury"); USX Corporation v. United States, 682 F,
Supp. 60, 67 (CIT 1988)("any causation analysis must have at its core, the
issue of whether the imports at issue cause, in a non de minimis manner, the
material injury to the industry[.]")

Accordingly, Vice Chairman Watson has decided to adhere to the standard
articulated by Congress in the legislative history of the pertinent
provisions, which states that the Commission must satisfy itself that, in
light of all the information presented, there is a "sufficient causal link
between the less-than-fair-value imports and the requisite injury." S. Rep.
No. 249, 96th Cong., lst Sess. 75 (1979).

7 Commissioner Brunsdale and Commissioner Crawford note that the statute
requires that the Commission determine whether a domestic industry is
"materially injured by reason of" the allegedly LTFV imports. Many, if not
most, domestic industries are subject to injury from more than one economic
factor. Of these factors, there may be more than one that independently is
causing material injury to the domestic industry. It is assumed in the
legislative history that the "ITC will consider information which indicates
that harm is caused by factors other than the less-than-fair-value imports."
S. Rep. No. 249 at 75. However, the legislative history makes it clear that
the Commission is not to weigh or rank the factors that are independently
causing material injury. Id. at 74; H.R. Rep. No. 317 at 47. The Commission
is not to determine if the allegedly LTFV imports are "the principal, a
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