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DETERMINATION AND VIEWS OF THE COMMISSION






UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-527 (Fimal)

EXTRUDED RUBBER THREAD FROM MALAYSIA

Determination

On the basis of the recordl devéloped in the subject investigation, the
Commission determines, pursuant to section 735(b) of the Tariff Act of 1830
(19 U.S.C. § 1673d(b)) (the Act), that an industry in the United States is
materially injured by reason of imports from Malaysia of extruded rubber
t:hread,2 3 provided for in heading 4007.00.00 of the Harmonized Tariff
Schedule of the United States, that have been found by the Department of
Commerce to be sold in the United States at less than f;ir vaiue (LTFV). The
Commission also determines, pursuant to section 735(b)(4)(A) of the Act (19
U.5.C. § 1673d(b)(4)(A)), that critical circumstances do nmot exist with
respect to imports of such merchandise; thus, the retroactive imposition of

antidumping duties is not necessary.

Background

The Commission instituted this investigation effective April 1, 1992,
following a preliminary determination by the Department of Commerce that

imports of extruded rubber thread from Malaysia were being sold at LTFV within

1 The record is defined in sec. 207.2(f) of the Commission’s Rules of
Practice and Procedure (19 CFR § 207.2(f)).

The merchandise covered by this investigation is vulcanized rubber
thread obtained by extrusion, of stable or concentrated natural rubber latex,
of any cross-sectional shape, measuring from 0.18 millimeter (0.007 inch or
140 gauge) to 1.42 millimeters (0.056 inch or 18 gauge), inclusive, in
diameter.

Vice Chairman Watson, Commissioner Brunsdale, and Commissioner Crawford
dissent with respect to food grade extruded rubber thread.



the meaning of section 733(b) of the Act (19 U.S.C. § 1673b(b)). Notice of
the institution of the Commission’s investigation and of a public hearing held
in connection therewith was given by posting copies of the notice in the
Office of the Secretary, U.S. International Trade Commission, Washington, DC,
and by publishing the notice in the Federal Register of April 29, 1992 (57
F.R. 18164). The hearing was held in Washington, DC, on August 18, 18%%2, and
all persons who requested the opportunity were permitted to appear in person

or by counsel.



VIEWS OF CHAIRMAN NEWQUIST AND
COMMISSIONERS ROHR AND NUZUM
Investigation No. 731-TA-527 (Final)
Based on the record in this final investigation, Chairman Newquist and
Commissioners Rohr and Nuzum find that an industry in the United States is
materially injured by reason of imports of extruded rubber thread from

Malaysia that the Department of Commerce ("Commerce") has determined to be

sold at less than fair value ("LTFV") .1

I. LIKE PRODUCT AND DOMESTIC INDUSTRY

| To determine whether there is material injury or threat of material
injury to a domestic indusfry by reason of dumped imports, the Commission
first defines the "industry." The term "industry" is defined as the "domestic
producers as a whole of a like product, or those producers whése collective
output of the like product consﬁitutes a major proportion of the total
domestic production of that product."2 "Like prédﬁct" is defined as a
"product that is like, or in the absence of like, most similar in

characteristics and uses with the article subject to investigation."®

! Respondents have raised the issue of material retardation of the
establishment of an industry with respect to food grade extruded rubber
thread. See, e.g., Respondents’ Post-Hearing Brief at 12-13, Exhibit 5;
Transcript of Hearing at 107-08. We, however, have not found food grade
extruded rubber thread to be a separate like product; thus, material
retardation will not be discussed further. .

2 19 U.S.C. § 1677(4)(A).

3 19 ¥.S.C. § 1677(10). The Commission’s decision regarding the appropriate
like product is essentially a factual determination, and the Commission has
applied the statutory standard of "like" or "most similar in characteristics
and uses" on a case-by-case basis. See Torrington Co. V. United States, 747
F. Supp. 744, 749 n.3 (Ct. Int’l Trade 1990), aff’d., 938 F.2d4 1278 (Fed. Cir.
1991). In defining the like product, the Commission generally considers a
number of factors including: (1) physical characteristics and end uses; (2)
interchangeability of the products; (3) channels of distribution; (4) producer
and customer perceptions; (5) common manufacturing facilities, production

- : : ' (continued...)
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Commerce has defined the imported article that is the subject of this
investigation as:
vulcanized rubber thread obtained by extrusion of stable or concentrated
natural rubber latex of any cross secticnal shape, measuring from 0.18
mm, which is 0.007 inch or 140 gauge, to 1.42 mm, which is 0.056 inch or

18 gauge, in diameter.®

A. Varieties of Extruded Rubber Thread?®

Domestic manufacturers produce a variety of extruded rubber thread
products that generally fall into distinct market segments such as talced,
talcless, heat resistant, fine gauge, and food grade.® A small amount of

heavier gauge domestically produced extruded rubber thread also falls outside

3(...continued)

processes, and production employees; and, where appropriate, (6) price.
Calabrian Corp. v. United States, Slip Op. 92-6% (Ct. Int’l Trade, May 13,
1992). No single factor is necessarily dispositive, and the Commission may
consider other factors it deems relevant based upon the facts of a particular
investigation. Generally, the Commission requires "clear dividing lines among
possible like products” and disregards minor variations among them.

Torrington Co., 747 F. Supp. at 748-749,

4 57 Fed. Reg. 38465 (Aug. 25, 1992).

® We do not include either spandex or cut rubber thread within the like
product. Information obtained in the investigation highlights the many
differences between extruded rubber thread and the other two articles,
including differences in physical characteristics (different in their
elasticity, appearance, and durability); applications and end uses; customers’
perceptions of the products; manufacturing processes and costs (different
materials and equipment used); channels of distribution; and price. See
Report at I-5-12; Respondents’ Post-Hearing Brief Exhibit 6; Petiticner’s
Post-Hearing Brief at 12-17; Transcript of Hearing at 37-38, 59-60, 80, 120-
23; Post-Hearing Submission of Elastic Corporation of America at 2-3; Petition
at 13. Respondents and petitioner agree that neither spandex nor cut rubber
thread is part of the like product. See Respondents’ Pre-Hearing Brief at 50;
Respondents’ Post-Hearing Brief Exhibit 6; Petitioner’s Post-Hearing Brief at
12-17; Transcript of Hearing at 120. '

® Report at I-4-12; Petition at 6-13. The food grade product is used to
manufacture netting for food packaging, such as alimentary nettings to store
cured meats (e.g., salami, bologna, arrosti). See Report at I-5 n.10; see
also Petition Exhibit 5 at 21.
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the 18 to 140 gauge range of products identified in the petition.’

Petitioner asserts that heavier gauge extruded rubber thread should not
be included in the like product. Petitioner argues that the heavier gauge
products cannot substitute for 18 to 140 gauge range extruded rubber thread in
textile applications for which such finer rubber thread is used.® Petitioner
asserts that heavier gauge extruded rubber thread is sold to only one
customer, which uses the product to make novelty toys.® Petitioner also
states that the production process for this heavier gauge thread differs from
the 18 to 140 gauge thread in "significant respects"!? and is priced higher.*
Respondents argue that the heavier gauge thread should be included in the like
product and that diameter of thread does not divide extruded rﬁbber thread
into separate like products.!?

Respondents, on the other hand, argue that food grade extruded rubber

thread should be a separate like product from other extruded rubber thread?®

7 See, e.g., Petition at 6.
8 Petitioner’s Pre-Hearing Brief Exhibit 1 at 3.

9 1d. Exhibit 1 at 2.

10 714. Exhibit 1 at 3-4. Petitioner points to the following differences: raw
material used; process ("Machine conditions far outside of normal must be
used"); equipment used ("Mechanical drives must be changed to perform under
extreme conditions"); operators ("Supervisors and operators require special

training because of the extreme conditions under which production occurs™).
I_do

11 petitioner’s Pre-Hearing Brief Exhibit 1 at 3.
12 see Respondents’ Pre-Hearing Brief at 43,

13 14, at 44. Respondents assert that talced, talcless, heat resistant, and
fine and heavier gauge extruded rubber thread constitute one like product and
that food grade extruded rubber thread constitutes a separate like product.
However, because respondents raised these arguments for the first time during
(continued...)
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on the basis of, among other things, alleged differences in physical
characteristics,'® end uses,® customer perceptions,!® production process,’ and
lack of interchangeability between the two products.'® Petitioner argues that
the food grade extrudedgrubber thread should be included in the same like
product as other varieties of extruded rubber thread.!® The parties agree,

with the exception of the heavier gauge extruded rubber thread and the food

grade product, that all varieties of extruded rubber thread should be part of

13(...continued)

the final investigation, the Commission did not seek separate data for the
food grade extruded rubber thread from the domestic industry. Draft
questionnaires were also sent to counsel for respondents, but respondents did
not request that such information be obtained by the Commission.

14 Food grade extruded rubber thread may be treated so that it does not impart
a taste to foods. Also, it must have lower levels of nitrosamine agents,
which can become carcinogenic when exposed to elements found in meats. Report
at I-5 n. 10; Respondents’ Pre-Hearing Brief at 48-49; Petitioner’s Post-
Hearing Brief Exhibit 3; Transcript of Hearing at 89-94.

15 Parties commented that food grade extruded rubber thread is the wrong color
to be used in certain textile applications for which specific colors are
preferred. Respondents’ Post-Hearing Brief at 11; see also Transcript of
Hearing at 95.

18 Customers perceive food grade extruded rubber thread as being quite
different from other extruded rubber thread. Transcript of Hearing at 89-94;
Respondents’ Post-Hearing Brief at 11-12.

7 Respondents argue that food grade extruded rubber thread has a different
production process than other varieties of rubber thread in that different
additives and other special formulations are used. Respondents’ Post-Hearing
Brief at 11; Respondents’ Pre-Hearing Brief at 48-49,

'8 Respondents assert that the special characteristics of food grade extruded
rubber thread foreclose any interchangeability between food grade extruded
rubber thread and other varieties of extruded rubber thread. They note that
the U.S. Food and Drug Administration (FDA) currently requires purchasers of
extruded rubber thread for use in food netting to use only certain approved
formulations of food grade extruded rubber thread. Respondents’ Post-Hearing
Brief at 11; Respondents’ Pre-Hearing Brief at 48-49.

19 See Petitioner’s Post-Hearing Brief at 10-12.



a single like product.

We find that although the diameter of heavier gauge extruded rubber
thread differs from the 18 to.140 gauge product, both exhibit many of the same
characteristics, e.g., s&milar elasticity characteristics and the same
appearance and texture, and both are made of virtually the same chemicals and
additives. Moreover, the heavier gauge extruded rubber thread is produced
using a similar production process, on the same machinery, using the same
employees as the 18 to 140 gauge extruded rubber thread, and is composed of
primarily natural rubber latex.?® Indeed, differences in diameter of thread
depend on an adjustment of factors a producer must always go through to alter
the diameter of its thread -- no matter what the gauge.?

It appeers that the end uees of the different gauge ranges of extruded
rubber thread are distinct. The heaviet gauge cannot substitute for the 18 to
140 gauge extruded rubber thread in most applications because it would be far
"too bulky for the textile purposes for which such finer rubber thread is used.

Notwithstanding this distinction in uses, based on the significant
similarities among the different gauges of extruded rubber thread, we do not
draw a distinction between the gauge ranges for purposes of defining the like
product in this investigation. Indeed, within the ranges of 18 to 140 gauge
extruded rubber thread, there are differences in end use; distinct gauges
cannot be substituted for other geuges.

Similarly, we do not define food grade extruded rubber thread as a

separate like product, but include it among the other varieties of extruded

20 Report at I-8-10; see also Petitioner’s Post-Conference Brief at 3-4.

21 See Report at I-10 n. 22.
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rubber thread. Respondents emphasize the special physical characteristics of
food grade extruded rubber thread. However, the overall physical
characteristics of food grade extruded rubber thread are largely similar to
those of other varietie; of extruded rubber thread (e.g., size, stretch
consistency, elasticity strength, etc.). The only differences in physical
characteristics that exist appear to be minor. Such differences exist for all
varieties of extruded rubber thread depending on the special end use
requirements of the product. (e.g., resistance to heat in dry cleaning for
heat resistant extruded rubber thread and the ability to flow freely through
textile knitting machinery for talced or talcless (silicone) extruded rubber
thread). »

The manufacturing process and machinery used for all extruded rubber
thread is generally the same, using the same basic latex extrusion process.
The basic formulation (or recipe) for all varieties of extruded rubber thread,
including food grade, is largely similar, with 80 percent to 85 percent of the
inputs composed of natural rubber latex.?? Although there are differences in
additives used and the formulation of food grade extruded rubber, this
situation is not unique or persuasive; other specialty rubber threads, such as
heat resistant extruded rubber thread, must also be differently formulated to
impart special qualities. Finally, prices for food grade extruded rubber
thread vary only slightly from other varieties of extruded rubber thread. 23

Respondents emphasize the FDA regulatory requirements for food grade

extruded rubber thread. We recognize that the FDA has recently placed

22

(7]
®
1]

id. at I-8 n. 19.

23

2]
3
[0}

id. at I-5 n., 10, I-6 n.11,
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restrictions on the use of extruded rubber thread as a food netting, requiring
food grade extruded rubber thread producers to receive prior approval of their

product formulation from the FDA before their extruded rubber thread may be

used for food netting.?*

Thus, these restrictions currently act as a
legitimate business cost factor affecting the decision to produce food grade
extruded rubber thread. However, the bulk of U.S. commercial production of
food grade extruded rubber thread preceded the enforcement of these FDA
restrictions,?® thus, the restrictions have only recently become a factor
affecting production of the product. We find that the similarities in other
factors involved in the like product analysis predominate.

Any of the variations in food grade extruded rubber thread appear to be
minor and generally subdivide the product into a nonexclusive market segment

but do not create a separate like product.?® Indeed, respondents took this

position in the preliminary investigation.?’ Among the varieties of extruded

2% 14, at I-5 n. 10.

25 See, e.g., id. at I-12 n. 32, I-6 n. 12; Transcript of Hearing at 22, 33-
36, 56. '

26 gee Report at I-4-12; Petition at 6-13.

27 Respondents’ Post-Conference Brief at 3-4. Respondents stated in the
preliminary investigation that "[tlhe basic physical characteristics (e.g.,
elasticity, appearance, size) of food grade thread are basically identical to
regular thread." Id. at 6. They also indicated that the variations among
different types of extruded rubber thread (including food grade) "are minor,
and generally sub-divide extruded rubber thread into various non-exclusive
market segments" based on certain characteristics and "do not create separate
like products.” Id. at 3-4, They also indicated that "[allthough there are
variations within the category of extruded rubber thread, the basic uses and
characteristics of rubber thread are the same for all segments." Id. at 7.
Addressing channels of distribution, the respondents indicated that "[s]ome of
the specialty products such as food grade or colored rubber thread are sold
directly to customers not associated with the textile industry. These
specialty products, however, are sold by the same companies." Id. at 7.

" (continued...)
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rubber thread, there are a multiplicity of minor distinctions involving the
Commission’s traditional six like product factors, with the distinctions
varying only slightly. The multiplicity of minor distinctions among different

varieties of extruded rubber thread demonstrate no "clear dividing lines"

which distinguish one variety of extruded rutber thread (including food grade)

from any other.2?

Accordingly, we find that there is one like product consisting of all
extruded rubber thread. Concomitantly, we define the domestic industry to
include all domestic producers of extruded rubber thread.

B. Related Parties

Under section 771(4)(B) of the Tariff Act of 1930, produéers who are
"related to the exporters or importers, or are themselves importers of the
allegedly subsidized or dumped merchandise" ("related parties") may be
excluded from the domestic industry.?® Exclusion of related parties is within

the Commission’s discretion based on the facts presented in each

27(,..continued)

Finally, they indicated that "[a]ll forms of extruded rubber thread are
manufactured on the same machinery using the same basic manufacturing
process.” Id. at 8.

% See, e.g., Antifriction Bearings (Other than Tapered Roller Bearings) and

Parts Thereof from the Federal Republic of Germany. France., Italy, Japan
Romania, Singapore, Sweden, Thailand, and the United Kingdom, Inv. Nos. 303-
TA-19 and 20, 731-TA-391-399 (Final), USITC Pub. 2185 at 28-33 (May 1989)
(specialty products not considered separate like products because no clear
dividing lines separated them from other types of antifriction bearings);
accord Sony Corp. of America v. United States, 712 F. Supp. 978, 983 (Ct.
Int’l Trade 1989) (color picture tubes not separate like products from other
picture tubes, despite certain unique qualities).

29 19 U.S.C. § 1677(4)(B).
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investigation.?® If producers are related parties as defined in section

771(4) (B), the Commission determines whether "appropriate circumstances" exist
to exclude these producers from the domestic industry.?' The Commission has
consistently held that abpropriate circumstances exist for the exclusion of
related parties from the domestic industry when they are shielded from the
competitive effects of imports,®? thus distorting the domestic industry data
and ultimately the Commission’s analysis.3®?

In analyzing whether appropriate circumstances exist to exclude related
parties, the Commission principally examines three factors:

(1) the percentage of domestic production attrlbutable to related
producers;

(2) the reasons why the related producers chose to import the
product under investigation -~ to benefit from the unfair trade
practice or to enable them to continue productlon and compete
domestically; and

(3) the competitive position of the related producers vis-a-vis
other domestic producers.?*

® Torrington Co. v. United States, Slip Op. 92-49 at 12 (Ct. Int’l Trade

April 3, 1992); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (Ct.
Int’l Trade 1987).

3 19 U.S.C. § 1677(4)(B).

32 See, e.g., Sulfur Dves from China, India. and the United Kingdom, Inv. Nos.
731-TA-548, 550, and 551 (Preliminary), USITC Pub. 2514 (May 1992).

33 See Certain Carbon Steel Butt-Weld Pipe Fittings from China and Thailand,
Inv. No. 731-TA-520 and 521, USITC Pub. 2528 at 8-9 (June 1992).

3% Certain Flat-Rolled Carbon Steel Products from Argentina, Australia.

Austria, Belgium, Brazil, Canada, Finland, France, Germany, Italy, Japan.
Korea, Mexico, The Netherlands, New Zealand, Poland, Romania, Spain, Sweden,
Taiwan, and the United Kingdom, Inv. Nos. 701-TA-319-354, 731-TA-573-620
(Preliminary), USITC Pub. 2549 at 30 (Aug. 1992); see also, e.g., Torrington
Co. v. United States, Slip Op. 92-498 at 10 and 11 (Ct. Int’l Trade Aprll 3,
1992) (upholding the Commission’s practice of examining these factors in
deciding that appropriate circumstances did not exist to exclude a related
(continued...)
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The Commission also has considered whether related companies keep
separate books and whether the interests of related producers lie mainly in
importation or domestic production.?*

Qualitex, Inc. and North American Rubber Thread Co., Inc. imported
extruded rubber thread from Malaysia during the period of investigation®® and,
as a result, they are related parties.?” Thus, we must determine whether
appropriate circumstances exist to exclude these firms from our analysis.

The record demonstrates that North American imported to compete
domestically rather than to benefit from LTFV imports.3® Evidence in the
record of this investigation also shows that the company was not shielded from
the competitive effects of LTFV imports.3® In addition, because North
American accounted for a substantial portion of domestic production,?®
excluding them would delete from our analysis crucial data depicting the
condition of the industry. For these reasons, we find that appropriate

circumstances do not exist to exclude North American from the domestic

34(,..continued)

party); Empire Plow, 675 F. Supp. at 1353-54 (declaring the Commission’s
approach reasonable in light of the legislative history).

35 See Rock Salt from Canada, Inv. No. 731-TA-239 (Final), USITC Pub. 1798 at
12 (Jan. 1986); see also Heavy Forged Handtools, USITC Pub. 2357 at 19 (Feb.
1991); Torrington Co., at 10-11,

3¢ Report at I-17-19.

%7 Other confidential reasons exist for considering Qualitex a related party.
However, as these reasons are confidential, they are not further discussed but
are incorporated into these views.

3% Report at I-18.

39

%]

ee, e.g., id. Tables 4-7, 9, 15.

4 14. at I-6, Tables 2, 4, 5.
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industry as a related party.

Respondents argue that Qualitex should be excluded because it was
shielded from the competitive effects of imports. Respondents present
reasons other than comfetitive imports from Malaysia for Qualitex’'s closure in
October 1990.%? Petitioner counters that import competition, including
competition from extruded rubber thread Qualitex itself imported, forced
Qualitex to stop production.4?

Eviéence demonstrates that Qualitex, like North American, was not
shielded from the competitive effects of imports. 4 ‘Indeed, other information
indicates that Qualitex appears to have closed because of import |
competition.*® The record further suggests that Qualitex imforted simply to
continue production,® and excluding Qualitex would distort the data because
its financial data amplifies similar trends exhibited by the other domestic
producers. For these reasons, we do not exclude Qualitex from the domestic

industry.

4! Respondents’ Pre-Hearing Brief at 6-10; Respondents’ Post-Hearing Brief at
2-4, Exhibit 1,

2 Respondents’ Pre-Hearing Brief at 11-13; Respondents’ Post—Héaring Brief at
3-4, Exhibit 1.

“? Petition at 5 & Exhibit 1; Transcript of Hearing at‘12, 41-42; Petitioner’s
Pre-Hearing Brief at 14-20, Exhibits 9 & 10; Petitioner’s Post-Hearing Brief
at 17-20.

“ See, e.g., Report Tables 3-7, 9, 15; see also Memorandum INV-P-154 (Sept.
17, 1992) at 8.

“ See, e.g., Report Tables 3-7, 9, 15: see also Memorandum INV-P-154 (Sept.
17, 1992) at 8. . '

46 see, e€.g., Report at I-17 n. 50, Tables 3-7, 9, 15; see also Memorandum
INV-P-154 (Sept. 17, 1992) at 8.
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III. CONDITION OF THE INDUSTRY

The domestic industry producing extruded rubber thread consisted of
three firms in 1989; however, one firm, Qualitex, exited the industry in
October 1990, Qualitex;s departure accounts for a substantial portion -- but
not all -- of the declines shown in production, shipments, and employment data
during the period 1989-91. Qualitex’s financial condition was also
significant in terms of the overall industry’s financial performance.*’ The

record shows that the remainder of the industry derived some benefit from

Qualitex’s departure in the form of some new (formerly Qualitex) customers and

sales.%8

The reasons for Qualitex’s exit from the market have béen an issue of
debate in this investigation. Petitioner alleges that import competition was
the cause of the company’s closure,*® whereas respondents deny that imports
were a consideration.®® On balance, we conclude that competition from the

Malaysian product played an important role in the decision to close the

47 The specifics of Qualitex’s financial performance are confidential. See
Report at I-34-35, Table 9.

“ 1d. at I-35; Petitioner’s Pre-Hearing Brief at 8.

“ Petition at 5 & Exhibit 1; Transcript of Hearing at 12, 41-42; Petitioner’s
Post-Hearing Brief at 17-20; Petitioner’s Pre-Hearing Brief at 14-20, Exhibits
9 & 10 (reprinting letters from Qualitex which contradict respondents’ claims
and explain, according to petitioner, that Qualitex indeed ceased production
due to competitive Malaysian products); see also Report Appendix D.

%9 See Respondents’ Pre-Hearing and Post-Hearing Briefs: Transcript of Hearing
(confidential portion) at 140-43, 146-47. The specifics of respondents
arguments are confidential. See Report at I-25-28. The Commission requested
further information from respondents (see Transcript of Hearing at 114, 142-
43) but such information was not provided.
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Qualitex facility,®! although there may have been other considerations as
well. Thus, we do not entirely discount the declines in aggregate data
accounted for by Qualitex’s departure.>?

We recognize, howe;er, that the decision to shut down rather than simply
reduce operations may have been affected by considerations other than import
competition. Thus, the observed aggregate declines and losses may have been
exacerbated by factors other than the subject imports. We view the condition
of the industry in the context of these conditions of competition.®?

In evaluating the condition of the domestic industry, the statute
directs us to consider "all relevant economic factors which have a bearing on
the state of the industry in the United States."5* Specificaliy, we consider,
among other factors, domestic consumption, production, shipments, market
share, capacity utilization, employment, wages, productivity, domestic prices,
profits, cash flow, the ability to raise capital, investment, and development

and production efforts.®® In addition, the Commission considers the

! The specific evidence supporting petitioner is confidential. See Report at
I-17 n., 50, Tables 3-7, 9, 15, Appendix D.

%2 e note, however, that the remainder of the industry also showed
deteriorating performance during the period of investigation.

3% Although the Commission may take into account the departures from an
industry as indicating injury, we assess the condition of the industry as a
whole, and not on a company-by-company basis. See, e.g., Metallverken
Nederland B.V. v. United States, 728 F. Supp. 730, 736 (Ct. Int’l Trade 1989):
National Ass’'n of Mirror Mfrs, v. United States, 696 F. Supp. 642, 647-48 (Ct.
Int’l Trade 1988); Copperweld Corp. v. United States, 682 F. Supp. 552, 569
(Ct. Int’l Trade 1988); see also Iwatsu Electric Co.. Ltd., v. United States,
758 F. Supp. 1506, 1510 (Ct. Int’l Trade 1991) (not all indicators must be
negative to support a Commission negative determination). Thus, the departure

of Qualitex alone is not dispositive, but is a part of our injury analysis.

54 19 U.S.C. § 1677(7)(C) (iii).

3 1d.
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particular nature of the industry under investigation, including any ""business
cycle and conditions of competition that are distinctive to the affected

1156

industry. Due to the limited number of producers, much of our discussion

is necessarily genera} to maintain the confidentiality of business proprietary
information. This constraint particularly limits our discussion of the
interim periods (January-March 1991 and January-March 1992).

Apparent domestic consumption of extruded rubber thread increased
steadily from 1989 to 1991, and from interim period 1991 to interim 1992.57
However, the market share of extruded rubber thread held by the domestic
manufacturers decreased consistehtly and significantly during the period of
investigation, falling from 82 percent in 1989 to a much 1owér percentage in
1991 (and dropping further in interim period 1992).%8

Aggregate domestic capacity of extruded rubber thread manufacturers
decreased steadily during 1989-91, particularly from 1990 to 1991.%° Capacity
increased between interim 1991 and 1992,%° appearing to reflect improved
productivity, not expansion. Domestic production of extruded rubber thread

decreased significantly and steadily throughout the period of investigation,

leading to corresponding reductions in capacity utilization levels.®!

3¢ 1d.; see also H.R. Rep. No. 317, 96th Cong., 1lst Sess. 36 (1979); S. Rep.
249, 96th Cong., 1lst Sess. at 88 (1979). None of the parties suggested the
existence of a business cycle unique to this industry.

57 Report Table 3.

58 1d. Table 15.

%% Id. Table 4.

60
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Domestic shipments of extruded rubber thread manufacturers, by both
quantity and value, followed a trend similar to that for production.%? Unit
values of domestic shipments decreased from 1989 to 1990, then increased
slightly in 1991, but not to 1989 levels.®® Unit values of domestic shipments
increased from interim 1991 to interim 1992, but again not to 1989 levels, 5

End-of—perigd inventory levels for all domestic extruded rubber thread
manufacturers decreased each year from 1989 to 1991.55 However, end-of-
period inventory levels as a percentage of total shipments rose steadily from
1989 to 1991, and from interim period 1991 to interim period 1992.56

Employment in the domestic industr? producing extruded rubber thread
declined from 1989 to 1991, as measured by the number of prodﬁction and
related workers, the total hours worked, and the total compensation paid to

such workers.®’

The comparable employment indicators were virtually unchanged
from interim 1991 to interim 1992.°%®
The financial performance of the industry producing extruded rubber

thread was poor throughout the period of investigation. Net sales decreased

consistently each full year throughout the period.%® The domestic industry

62 14, Table 5.

¢ Id. We note that the relatively high unit value in 1989 was partly a
reflection of historically high input costs.

64 Report Table 5.

8 1d4. Table 6.

66 1d.

7 Id. at I-31 & nn. 91-92, Table 7.
8 1d. at I-42, Table 7.

8 Id4. Tables 8 & 9.
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reported operating losses during the period of investigation, both in absolute
dollars and as a share of net sales.’®
Virtually every indicator demonstrates that the condition of the
domestic industry has deteriorated significantly during the period of
investigation. Based upon the data available in this final investigation,
Chairman Newquist and Commissioner Rohr find that the domestic industry

producing extruded rubber thread is materially injured.

Iv. MATERIAL INJURY BY REASON OF LTFV IMPORTS

In making a final determination in an antidumping duty investigation,
the Commission is to determine whether an industry in the United States is
materially injured by reason of the imports under investigatic_mf1 When
making that determination, the statute provides that the Commission consider
in each case:

(I) the volume of imports of the merchandise which is the subject
of the investigation,’?

(II) the effect of imports of that merchandise on prices in the
United States for like products,’® and

0 14,
1 19 U.S.C. § 1673d(b)(1).

72 In evaluating the volume of imports of merchandise, the statute directs
that the Commission "shall consider whether the volume of imports of the
merchandise, or any increase in that volume, either in absoclute terms or
relative to production or consumption in the United States, is significant."
19 U.5.C. § 1677(7)(C)(1).

7 In evaluating the price effect of subject imports, the statute states that
the Commission:
shall consider whether -
(I) there has been significant price underselling by the imported
merchandise as compared with the price of like products of the
United States, and

(continued...)
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(III) the impact of imports of such mercﬁandise on domestic

producers of like products, but only in the context of production

operations in the United States.’”

In making this determination, the Commission may consider "such other
economic factors as are relevant to the determination . . . ."”> Although we
may consider information that indicates that injury to the industry is caused
by factors other than LTFV imports, we do not weigh causes.’® We note that
the Commission need not determine that dumped imports are "the principal, a
substantial or a significant cause of material injury."”’ Rather, a finding
that imports are a cause of material injury is sufficient.’®

The volume of LTFV imports of extruded rubber thread from Malaysia
increased significantly throughout the period of investigation, more than
doubling from 1989 to 1990, and then continuing to increase substantially from

1990 to 1991.7° The unit values of extruded rubber thread imports from

Malaysia fluctuated, decreasing significantly from 1989 to 1990, and rising

73(,..continued)

(II) the effect of imports of such merchandise otherwise depresses
prices to a significant degree or prevents price increases, which
otherwise would have occurred, to a significant degree.

19 U.S5.C. § 1677(73(C)(i1).

74 1d, § 1677(7) (B) (i).
5 14, § 1677(7) (B) (ii).

76 E.g., Citrosuco Paulista S.A. v. United States, 704 F. Supp. 1075, 1101
(Ct. Int’l Trade 1988); S. Rep. No. 249 at 57; H.R. Rep. No. 317 at 47.

7 3. Rep. No. 249, 96th Cong., lst Sess. 57, 74 (1979).

’® E.g., Metallverken Nederland B.V. v. United States, 728 F.Supp. 730, 740
(Ct. Int’l Trade 1989); Citrosuco Paulista, S.A. v. United States, 704 F.
Supp. 1075, 1101 (Ct. Int’l Trade 1988).

7% Report Table 14.
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slightly in 1991, but not to 1989 levels.®® Unit values were virtually
unchanged from interim 1991 to interim 1992.8%!

Market penetration of LTFV imports from Malaysia, by guantity, also
increased dramatically and consistently during the period of investigation,
rising from considerably less tﬁan 20 percent of U.S. consumption in 1989 to
well over 50 percent in 1991.%% Data for interim period 1992 demonstrate an
even larger presence in the U.S. market.®® Market penetration by value
exhibited a similar trend, but at a lower absolute value, reflecting the lower
average unit value of LTFV import shipments compared with domestic
shipments. 54

The prices for the six selected gauges of imported and U.S.-produced
extruded rubber thread for which pricing data were obtained® fell over the
period covered with the exception of one product which only North American
produced and which remained unchanged.® Prices decreased most dramatically
after the first quarter of 1989, due to the fall in the price of natural

rubber latex.®’ Because of this fall in input costs, we have looked less at

8 1d. We note that the relatively high unit value in 1989 was partly a
reflection of historically high input costs.

81 Report Table 14.

8 1d. Table 15.

83
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8 Qualitex could not provide price data for the requested products;
therefore, all domestic pricing data concern data reported by Globe
Manufacturing Company and North American.

% Report Tables 16-17 & I-1.

87 _I_d.
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actual price declines than at relative price declines. The record reflects
that the decline in prices for the LTFV imports of extruded rubber thread from
Malaysia were much greater than those of the domestic industry, particularly
after the time period during which natural rubber latex prices were falling.®®
Indeed, prices of extruded rubber thread from Malaysia continued to decline at
a steady pace during the remainder of the period of investigation.

Significantly, in each quarterly period for which price comparisons were
possible, LTFV imports from Malaysia undersold the domestic product, by
margins generally in excess of 30 percent.®® Margins of underselling for the
Malaysian product in the thicker gauges ranged from 7.4 percent in one quarter
to as much as 56.4 percent in another quarter.’® Margins of ﬁnderselling for
the finer gauge thread ranged from 0.3 percent to 29.0 percent.’’ We thus

g2z

find significant underselling by the imports from Malaysia. There is also

88 I_d.

8 1d. Information gathered in these investigations indicates that the
domestic producers are able to maintain some sales at higher prices than
Malaysian competitors. See Report at I-48-49, 63-67; Transcript of Hearing at
18-29. Dcmestic producers serve market segments in which the Malaysians do
not compete as effectively and in which domestic producers are able to take
advantage of their ability to satisfy short supply orders more quickly than
the Malaysians. See Report at I-48-49, 63-67; Transcript of Hearing at 18-
29; Respondents’ Pre-Hearing Brief at 31-32,  However, it appears that the
domestic producers were relegated to these market segments due to intensely
competitive pricing of imports from Malaysia in the overall U.S. market.
Thus, we are not convinced by respondents’ arguments that imports from
Malaysia do not compete in the U.S. market with the domestic product.

% Report Table 17.
91 1d.

2 We note that the industry has been able to capture certain sales from
Qualitex’s closure. See Report Table 9; Petitioner’s Pre-Hearing Brief at 8.
This fact, coupled with the industry’s ability to sustain itself with sales to
particular market segments, does not lead to a conclusion that LTEFV imports
(continued...)
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evidence that prices have been suppressed relative to cost.®®
.We further note that there is evidence that the domestic industry lost
sales to subject imports due to the lower price of those imports from

Malaysia.®%*

Purchasers reported no significant differences in the quality of
U.S.-produced and imported Malaysian extruded rubber thread.®® Most end users
were unaware of the country of origin of the product.’® Price was a major
factor in their buying decisions.?’

In light of the condition of the domestic industry, the increasing
volumes and market share of LTFV imports, underselling, and lost sales due to

the unfairly traded extruded rubber thread imports from Malaysia we conclude

that the subject imports are a cause of injury to the domestic industry.

92(,..continued)

are not adversely affecting the domestic industry: "an industry’s economic
recovery can also be stymied by low-priced imports which expand their share of
the recovering market and create artificially low prices." National Ass’n of
Mirror Mfrs, v. United States, 696 F. Supp. 642, 647 (Ct. Int’l Trade 1988);

see also USX Corp. v. United States, 655 F. Supp. 487, 490 (Ct. Int’l Trade
1987). ' -

9% Report Table 8.

9% 1d. at I-55-57; Transcript of Hearing at 19.

9 Report - at I—83—87§
96 ;[Q;

Transcript of Hearing at 26-29; Report at I-83-87.
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V. CRITICAL CIRCUMSTANCES

Commerce has found that critical circumstances exist with respect to
LTFV imports from Rubberflex.®® When Commerce makes an affirmative
determination with respect to critical circumstances, the Commission is
required to determine, for each domestic industry for which it makes an
affirmative injury determination, "whether retroactive imposition of
antidumping duties on the merchandise appears necessary to prevent recurrence
of material injury that was caused by massive imports of the merchandise over
a relatively short period of time."®® The statute directs the Commission to
evaluate whether "the effectiveness of the antidumping duty order would be
materially impaired if retroactive duties were not imposed."1°°. An
affirmative critical circumstances determination by the Commission results in
the retroactive application of the antidumping order for a period 90 days
prior to the suspension of liquidation.'®

The purposes of the critical circumstances provision are set out in the o
legislative history. The Ways and Means Committee Report to the Trade
Agreements Act of 1979 states that the provision is designed to: (1) provide
prompt relief for the domestic industry suffering from large volumes of

imports or a surge in imports over a short period; and (2) deter exporters

9% To reach its determination that there has been a "massive" increase in
imports, Commerce compared the three months immediately following the filing
of the petition (Aug. 29, 1991 to Nov. 29, 1991) with the immediately prior
three month period. Commerce found that the weight-averaged dumping margin of
Rubberflex exceeded the benchmark percentage that Commerce uses to impute
knowledge of dumping. 57 Fed. Reg. 38468 (Aug. 25, 1992).

%9 19 U.S.C. § 1673d(b) (&) (A)(1).
100 74, § 1673d(b) (&) (A) (ii).

101 14, § 1673d(c) (4).
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from attempting to circumvent the antidumping statute.l®® A surge in imports
can occur as a result of an attempt to circumvent the antidumping statute
immediately after the initiation of an investigation and, where Commerce finds
critical circumstances, we would be required to consider that surge. The
adverse impact of such a surge can continue to affect the domestic industry
during and after the 90-day period during whiéh retroactive duties can be
imposed. If, however, the surge itself dissipates before that 90-day period
begins, retroactive imposition of duties cannot méaningfully "prevent
recurrence of material injury" resulting from that surge since the duties
cannot réach :hose impor£s, and, therefore, cannot affect the impact of those
LTFV imports on the domestic industry. |

In maklng its crltlcal circumstances determination, Commerce compared
the three-month period 1mmed1ate1y following the filing of the petition with
the immediately preceding three-month period.103 Because Commerce’s
preliminary investigation was extended and not published until April 2, 1992,
the three mpnth,pgriod it analyzed to make its critical circumstances finding
is ngt the period for which retroactive duties would be collected. The
- suspension of liquidation occurred when Commerce published its preliminary
determination on April 2, 1992;1% thus, the périod for <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>