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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation Nos. 731-TA-929-931 (Second Review)

SILICOMANGANESE FROM INDIA, KAZAKHSTAN, AND VENEZUELA
DETERMINATION

On the basis of the record® developed in the subject five-year reviews, the United
States International Trade Commission (Commission) determines, pursuant to section 751(c) of
the Tariff Act of 1930 (19 U.S.C. § 1675(c)), that revocation of the antidumping duty orders on
imports of silicomanganese from India, Kazakhstan, and Venezuela would be likely to lead to
continuation or recurrence of material injury to an industry in the United States within a
reasonably foreseeable time.?

BACKGROUND

The Commission instituted these reviews on October 1, 2012 (77 F.R. 59970) and
determined on January 4, 2013 that it would conduct full reviews (78 F.R. 4437, January 22,
2013). Notice of the scheduling of the Commission’s reviews and of a public hearing to be
held in connection therewith was given by posting copies of the notice in the Office of the
Secretary, U.S. International Trade Commission, Washington, DC, and by publishing the notice
in the Federal Register on February 21, 2013 (78 F.R. 13380). The hearing was held in
Washington, DC, on July 18, 2013, and all persons who requested the opportunity were
permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19
CFR § 207.2(f)).

2 Commissioner Pearson dissenting with respect to Venezuela.






Views of the Commission

Based on the record in these five-year reviews, we determine under section 751(c) of
the Tariff Act of 1930, as amended (“the Tariff Act”), that revocation of the antidumping duty
orders on silicomanganese from India, Kazakhstan, and Venezuela would be likely to lead to
continuation or recurrence of material injury to an industry in the United States within a
reasonably foreseeable time.!

I Background

Original Investigations: On April 6, 2001, the Commission received a petition filed by
Eramet Marietta, Inc. (“Eramet”) and the Paper, Allied-Industrial, Chemical and Energy Workers
International Union, Local 5-0639, alleging that an industry in the United States was materially
injured and threatened with material injury by reason of less-than-fair-value (“LTFV”) imports
of silicomanganese from India, Kazakhstan, and Venezuela. The Commission made final
affirmative determinations on May 16, 2002.> Commerce published its antidumping duty
orders on subject merchandise from all three countries on May 23, 2002.?

First Reviews: After conducting expedited reviews of the orders, the Commission
reached affirmative determinations in November 2007." Commerce issued a continuation of
the orders effective November 30, 2007.°

Second Reviews: On October 1, 2012, the Commission instituted these reviews,® and on
January 4, 2013, determined to conduct full reviews.” The Commission received prehearing and
posthearing submissions from domestic producers Felman Production, LLC (“Felman”) and
Eramet. The Commission also received prehearing and posthearing submissions from
Venezuelan producer and exporter FerroAtlantica de Venezuela (“FerroVen”) and U.S. importer
FerroAtlantica S.A. (“FerroAtlantica”). Representatives of Felman, Eramet, the United

! commissioner Pearson dissents with respect to the order on silicomanganese from Venezuela.
See Separate and Dissenting Views of Commissioner Daniel R. Pearson. He joins Sections I, Il and IV(A),
(B) and (C) of these Views.

2 Silicomanganese from India, Kazakhstan and Venezuela, Inv. Nos. 731-TA-929-931 (Final),
USITC Pub. 3505 (May 2002) (“Original Determination”).

%67 Fed. Reg. 36149 (May 23, 2002).

4 Silicomanganese from India, Kazakhstan and Venezuela, Inv. Nos. 731-TA-929-931 (First
Review), USITC Pub. 3963 (Nov. 2007) (“First Review Determination”).

® 73 Fed. Reg. 841 (Jan. 4, 2008).

® 77 Fed. Reg. 59970 (Oct. 1, 2012).

" The Commission determined that the group responses to the notice of institution submitted by
domestic interested parties and respondent interested parties from Venezuela were adequate, and
therefore determined to conduct a full review of the order on Venezuela. The Commission also
determined that the group responses to the notice of institution submitted by respondent interested
parties from India and Kazakhstan were inadequate, but decided to conduct full reviews of those orders
in order to promote administrative efficiency. 78 Fed. Reg. 4437 (Jan. 22, 2013).



Steelworkers Locals 1-00639 and 5171, FerroVen, and FerroAtlantica appeared at the
Commission’s hearing accompanied by counsel.

U.S. industry data are based on the questionnaire responses of the two U.S. producers
of silicomanganese that account for all known U.S. production of silicomanganese in 2012.2
U.S. import data and related information are based on the questionnaire responses of 12 U.S.
importers of silicomanganese that are believed to have accounted for at least 90.5 percent of
total U.S. imports of silicomanganese during the period of review (January 2007 through March
2013).° Foreign industry data and related information are based on the questionnaire
responses of five subject producers of silicomanganese.™

Il. Domestic Like Product and Industry

A. Domestic Like Product

In making its determination under section 751(c) of the Tariff Act, the Commission
defines the “domestic like product” and the “industry.”** The Tariff Act defines “domestic like
product” as “a product which is like, or in the absence of like, most similar in characteristics and
uses with, the article subject to an investigation under this subtitle.”** The Commission’s
practice in five-year reviews is to examine the domestic like product definition from the original
investigation and consider whether the record indicates any reason to revisit the prior
findings.™

Commerce has defined the scope of the antidumping duty orders in these five-year
reviews as follows:

all forms, sizes and compositions of silicomanganese, except low-
carbon silicomanganese, including silicomanganese briquettes,
fines and slag. Silicomanganese is a ferroalloy composed

® Confidential Staff Report (“CR”) at I-14, Public Staff Report (“PR”) at I-11.

®CRat|-14, PR at I-11 — I-12. There were no subject imports during the period of review.

0 The two responding producers in India accounted for *** percent of that country’s total
production in 2012, the *** responding producer in Kazakhstan accounted for *** percent of that
country’s total production in 2012, and the *** responding producers in Venezuela accounted for ***
2012 production in that country. CR at I-14, PR at I-12.

119 U.5.C. § 1677(4)(A).

1219 U.5.C. § 1677(10); see, e.g., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007);
NEC Corp. v. Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel Corp.
v. United States, 19 CIT 450, 455 (1995); Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’l
Trade 1996); Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int’l Trade 1990), aff’d, 938
F.2d 1278 (Fed. Cir. 1991); see also S. Rep. No. 249, 96" Cong., 1°* Sess. 90-91 (1979).

13 see, e.g., Internal Combustion Industrial Forklift Trucks from Japan, Inv. No. 731-TA-377
(Second Review), USITC Pub. 3831 at 8-9 (Dec. 2005); Crawfish Tail Meat from China, Inv. No. 731-TA-
752 (Review), USITC Pub. 3614 at 4 (July 2003); Steel Concrete Reinforcing Bar from Turkey, Inv. No. 731-
TA-745 (Review), USITC Pub. 3577 at 4 (Feb. 2003).



principally of manganese, silicon and iron, and normally contains
much smaller proportions of minor elements, such as carbon,
phosphorous and sulfur. Silicomanganese is sometimes referred
to as ferrosilicon manganese. Silicomanganese is used primarily in
steel production as a source of both silicon and manganese.
Silicomanganese generally contains by weight not less than 4
percent iron, more than 30 percent manganese, more than 8
percent silicon and not more than 3 percent phosphorous.
Silicomanganese is properly classifiable under subheading
7202.30.0000 of the Harmonized Tariff Schedule of the United
States (T"HTSUS"). Some silicomanganese may also be classified
under HTSUS subheading 7202.99.5040.

The low-carbon silicomanganese excluded from this scope is a
ferroalloy with the following chemical specifications: Minimum 55
percent manganese, minimum 27 percent silicon, minimum 4
percent iron, maximum 0.10 percent phosphorus, maximum 0.10
percent carbon and maximum 0.05 percent sulfur. Low-carbon
silicomanganese is used in the manufacture of stainless steel and
special carbon steel grades, such as motor lamination grade steel,
requiring a very low carbon content. It is sometimes referred to as
ferromanganese-silicon. Low-carbon silicomanganese is
classifiable under HTSUS subheading 7202.99.5040."

Silicomanganese is consumed in bulk form primarily by the steel industry as a source of
both silicon and manganese, although some silicomanganese is used as an alloying agent in the
production of iron castings. Manganese, intentionally present in nearly all steels, is used as a
desulfurizer and deoxidizer. By removing sulfur from steel, manganese prevents the steel from
becoming brittle during the hot rolling process. In addition, manganese increases the strength
and hardness of steel. Silicon is used as a deoxidizer, aiding in making steel of uniform
chemistry and mechanical properties. As such, it is not retained in the steel, but forms silicon
oxide, which separates from the steel as a component of slag. As an alloying agent, silicon
increases the hardness and strength of hot-rolled steel, and enhances the toughness, corrosion
resistance, and magnetic and electrical properties of certain steel mill products.™

In the original investigations and first reviews, the Commission defined the domestic like
product to be coextensive with Commerce’s scope.'® In these second five-year reviews, the

1478 Fed. Reg. 9034 (Feb. 7, 2013). Effective April 8, 2002, low-carbon silicomanganese was
classified in the same HTSUS subheading as standard silicomanganese: 7202.30. Effective July 1, 2003,
HTSUS reporting number 7202.99.5040 was eliminated. See CR at I-17 n.24, PR at |-14 n.24.

®CRat1-18 - 1-19, PR at |-14 — I-15.

16 Original Determination, USITC Pub. 3505 at 4-5; First Review Determination, USITC Pub. 3963
at 4-5.



record contains no information suggesting that the characteristics and uses of domestically
produced silicomanganese have changed since the prior proceedings or that the like product
definition should be revisited."” In addition, no party argued that the Commission should
reexamine its definition of the domestic like product.”® We therefore find a single domestic like
product that includes all silicomanganese, except low-carbon silicomanganese, coextensive
with Commerce’s scope of investigation (“silicomanganese”).

B. Domestic Industry

Section 771(4)(A) of the Tariff Act defines the relevant industry as the domestic
“producers as a whole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of
the product.”” In defining the domestic industry, the Commission’s general practice has been
to include in the industry all domestic producers of the like product, whether toll-produced,
captively consumed, or sold in the domestic merchant market.

There are no related party issues in these reviews.” Accordingly, we define the
domestic industry to be Felman and Eramet, the only two domestic producers of
silicomanganese, except low-carbon silicomanganese.

1. Cumulation

A. Legal Standard

With respect to five-year reviews, section 752(a) of the Tariff Act provides as follows:
the Commission may cumulatively assess the volume and effect of imports of the
subject merchandise from all countries with respect to which reviews under
section 1675(b) or (c) of this title were initiated on the same day, if such imports
would be likely to compete with each other and with domestic like products in
the United States market. The Commission shall not cumulatively assess the

7 see generally CR at 1-22. PR at I-17.

8 Domestic interested parties agree with the Commission’s definitions of the domestic like
product and the domestic industry from the original investigations and first reviews. Eramet’s Response
to Notice of Institution at 38; Felman’s Response to Notice of Institution at 36; Felman’s Prehearing Brief
at 7-9. Indian producer Nava Bharat Ventures Limited reserved the opportunity to comment with
respect to the domestic like product definition, but never did. Nava Bharat’s Response to Notice of
Institution at 16. FerroVen had no comments. FerroVen’s Response to Notice of Institution at 7. No
party requested that the Commission collect data concerning other possible domestic like products in
comments on the Commission’s draft questionnaires. CR at1-22, PR at I-17.

1919 U.s.C. § 1677(4)(A). The definitions in 19 U.S.C. § 1677 are applicable to the entire subtitle
containing the antidumping and countervailing duty laws, including 19 U.S.C. §§ 1675 and 1675a. See 19
U.S.C. § 1677.

%0 See CR at I-24, PR at I-18, CR/PR at Table I-3.



volume and effects of imports of the subject merchandise in a case in which it
determines that such imports are likely to have no discernible adverse impact on
the domestic industry.”

Cumulation therefore is discretionary in five-year reviews, unlike original investigations,
which are governed by section 771(7)(G)(i) of the Tariff Act.”> The Commission may exercise its
discretion to cumulate, however, only if the reviews are initiated on the same day, the
Commission determines that the subject imports are likely to compete with each other and the
domestic like product in the U.S. market, and imports from each such subject country are not
likely to have no discernible adverse impact on the domestic industry in the event of
revocation. Our focus in five-year reviews is not only on present conditions of competition, but
also on likely conditions of competition in the reasonably foreseeable future.

In the original investigations, the Commission found that there was a reasonable overlap
of competition both among the subject imports from India, Kazakhstan, and Venezuela and
between the subject imports and the domestic like product. Accordingly, it cumulated subject
imports from the three countries.”

In the expedited first reviews, the Commission again found that there would likely be a
reasonable overlap of competition among subject imports from each subject country and the
domestic like product, as well as between subject imports from each country. The Commission
did not find that subject imports from India, Kazakhstan, or Venezuela would likely have no
discernible adverse impact if the orders were revoked. The Commission also found that there
were no significant differences in the conditions of competition between subject
silicomanganese from India, Kazakhstan, and Venezuela on the limited record in the expedited
reviews. Thus, it exercised its discretion to cumulate the subject imports from all of the subject
countries.”

In these second reviews, the statutory threshold for cumulation is satisfied, because all
reviews were initiated on the same day: October 1, 2012.* We consider the following issues in
deciding whether to exercise our discretion to cumulate the subject imports: (1) whether
imports from any of the subject countries are precluded from cumulation because they are
likely to have no discernible adverse impact on the domestic industry; (2) whether there is a
likelihood of a reasonable overlap of competition among imports from the subject countries

219 U.5.C. § 1675a(a)(7).

219 U.5.C. § 1677(7)(G)(i); see also, e.g., Nucor Corp. v. United States, 601 F.3d 1291, 1293 (Fed.
Cir. 2010) (Commission may reasonably consider likely differing conditions of competition in deciding
whether to cumulate subject imports in five-year reviews); Allegheny Ludlum Corp. v. United States, 475
F. Supp. 2d 1370, 1378 (Ct. Int’l Trade 2006) (recognizing the wide latitude the Commission has in
selecting the types of factors it considers relevant in deciding whether to exercise discretion to cumulate
subject imports in five-year reviews); Nucor Corp. v. United States, 569 F. Supp. 2d 1328, 1337-38 (Ct.
Int’l Trade 2008).

23 Original Determination, USITC Pub. 3505 at 6-8.

24 First Review Determination, USITC Pub. 3963 at 10.

%% 77 Fed. Reg. 59897 (Oct. 1, 2012).



and the domestic like product; and (3) whether there are similarities and differences in the
likely conditions of competition under which subject imports are likely to compete in the U.S.
market.

Both domestic producers argue that the Commission should exercise its discretion to
cumulate subject imports from all of the subject countries in these second reviews.”® They
assert that imports from each of the subject countries are not likely to have no discernible
adverse impact upon revocation because of the ability of the industry in each country to
produce and ship injurious volumes of subject merchandise to the United States.”’” They also
argue that there is a likelihood of a reasonable overlap of competition with respect to the
subject imports and the domestic like product. Accordingly, they argue that the Commission
should exercise its discretion and cumulate subject imports as they did in the first five-year
reviews.”® The domestic producers argue that there are no conditions of competition that
warrant not cumulating subject imports from all three countries.”

Respondents contend that should the Commission revoke the order on imports from
Venezuela, there will be no discernible adverse impact on the domestic industry. They
maintain that the Commission should exercise its discretion not to cumulate imports from
Venezuela with those from India and Kazakhstan because the industry in Venezuela is
insignificant both in terms of its size and its competitive impact in relation to both the domestic
industry and to nonsubject imports.*®* Respondents also argue that imports from Venezuela
would be likely to compete under different conditions of competition in the U.S. market if the
order were revoked because of the vast differences in the size, competitive scope and global
reach of the Venezuelan silicomanganese industry compared to the industries of India and
Kazakhstan.*

B. Likelihood of No Discernible Adverse Impact

The statute precludes cumulation if the Commission finds that subject imports from a
country are likely to have no discernible adverse impact on the domestic industry.** Neither the
statute nor the Uruguay Round Agreements Act (“URAA”) Statement of Administrative Action
(“SAA”) provides specific guidance on what factors the Commission is to consider in
determining that imports “are likely to have no discernible adverse impact” on the domestic
industry.>® With respect to this provision, the Commission generally considers the likely volume
of subject imports and the likely impact of those imports on the domestic industry within a

%% Felman’s Prehearing Brief at 9-15; Felman’s Posthearing Brief at 3-7; Eramet’s Prehearing Brief
at 12-14; Eramet’s Posthearing Brief at 1-2.

" Felman’s Prehearing Brief at 10-12; Eramet’s Prehearing Brief at 13-14.

%8 Felman’s Prehearing Brief at 12-15; Eramet’s Prehearing Brief at 12-14.

29 Eramet’s Final Comments at 12-15; see Felman’s Posthearing Brief at 3-7.

% Respondents’ Posthearing Brief at 10.

% Respondents’ Prehearing Brief at 13-15.

%219 U.S.C. § 1675a(a)(7).

% SAA, H.R. Rep. No. 103-316, vol. | at 887 (1994).



reasonably foreseeable time if the orders are revoked. Our analysis for each of the subject
countries takes into account, among other things, the nature of the product and the behavior of
subject imports in the original investigations.

Based on the record of these reviews, we do not find that imports from any of the
subject countries would likely have no discernible adverse impact on the domestic industry in
the event of revocation.

India. India is the second largest silicomanganese producer in the world.** As such, its
industry has substantial capacity to produce silicomanganese. Its capacity totaled *** short
tons in 2012* and capacity utilization was *** percent in that year,*® leaving ample room for
increased production. During the original investigations, the Indian industry exported
silicomanganese to the United States that met American Society for Testing and Materials
(“ASTM”) standards and was competitive with the domestic like product.’” In 2012, the
industry exported *** percent of its total production.®® Its primary export markets are the
European Union (“EU”), to which reported exports declined substantially over the period of
review,* and Asia. While reported exports to Asia increased from 2007 to 2011, they then
declined from 2011 to 2012.”° Both Indian producers that submitted responses to the
Commission’s foreign producer questionnaire *** during the period of review, and can switch
between production of this product and the subject merchandise in as few as ***.** In view of
these facts, and the size and attractiveness of the U.S. market,** we do not find that subject
imports from India would likely have no discernible adverse impact on the domestic industry if
the order were revoked.

Kazakhstan. Kazakhstan is the sixth largest silicomanganese producer in the world.* Its
capacity was *** short tons of silicomanganese in 2012* and capacity utilization was ***
percent in that year.*® During the original investigations, the Kazakh industry exported
silicomanganese to the United States that met ASTM standards and was competitive with the
domestic like product.”® In 2012, it exported *** percent of its total production.”” Reported

% CR/PR at Table IV-16.

% CR/PR at Table IV-6. This figure, drawn from a *** publication, may be somewhat overstated
because it may include nonsubject low-carbon silicomanganese.

% CR/PR at Table IV-6.

%7 See Original Determination at 6-7, USITC Pub. 3505.

%8 CR/PR at Table IV-6.

%9 CR/PR at Table IV-5.

“0 CR/PR at Table IV-5.

* CR at IV-14, PR at IV-10.

*2 The U.S. steel industry is the third largest in the world. See Felman’s Prehearing Brief, Exh. 7.

“ CR/PR at Table IV-16.

* CR/PR at Table IV-9. This figure, drawn from a *** publication, may be somewhat overstated
because it may include nonsubject low-carbon silicomanganese.

*® CR/PR at Table IV-9.

% See Original Determination at 6-7, USITC Pub. 3505.

" CR/PR at Table IV-9.



shipments to the EU decreased by almost 35 percent during the period of review,*® while its
exports to Asia more than doubled.” The largest volume of reported exports was to other
markets, which declined over the period of review.® The responding Kazakh producer reported
that it switches *** between the production of *** and silicomanganese on *** furnaces on
which it produces silicomanganese, and that the switch requires approximately one month.** In
view of these facts, and the size and attractiveness of the U.S. market, we do not find that
subject imports from Kazakhstan would likely have no discernible adverse impact on the
domestic industry if the order were revoked.

Venezuela. Although the industry producing silicomanganese in Venezuela is smaller
than those in India and Kazakhstan, it nevertheless has capacity to produce subject
merchandise in significant volumes.

The record contains substantial discrepancies regarding the capacity to produce
silicomanganese in Venezuela. According to FerroVen, both producers have reported what
they regard as their actual, practical capacity to produce the subject merchandise under the
operational conditions that they face. FerroVen states that it has been able to produce a
maximum of ten months during the year since electricity usage restrictions were put into effect
in 2009. Accordingly, its reported capacity included adjustments for electricity
restrictions/shutdowns and downtime for switching products.> In addition, FerroVen switches
between the production of ferromanganese and silicomanganese on its furnaces and reported
its capacity as allocated between the two products based on historical production mixes.
However, during the period of review, its production of *** >*

Hornos Electricos de Venezuela SA (“Hevensa”), the other reporting Venezuelan
producer, reported its capacity based on ***>* |t states that it has *** furnaces due to an
k*%30%%% to minimize the impact of electricity restrictions. Hevensa also reported that ***.>’
Nothing in the record indicates when these *** >

The Commission instructs foreign producers to report their production capacity under
normal operating conditions and to assume normal downtime.> We find that the Venezuelan

“8 CR/PR at Table IV-8.

“ CR/PR at Table IV-8.

%0 CR/PR at Table IV-8.

L CR at IV-18 — IV-19, PR at IV-12.

%2 See CR/PR at Table IV-16.

%3 CR at IV-29, PR at IV-16.

* CRat IV-24 — IV-25, IV-29 n.28, PR at IV-15, IV-16 n.28; FerroVen’s Foreign Producer
Questionnaire Response at II-7.

% Respondents’ Posthearing Brief, Responses to Commissioners and Staff Questions at 12-13.

%% CR at IV-29, PR at IV-16.

> CR at IV-29 — IV-30, PR at IV-16; Respondents’ Posthearing Brief, Responses to Commissioners
and Staff Questions at 12-13.

*% Hevensa reports on its website that it has four furnaces dedicated to the production of
silicomanganese. CR at IV-30, PR at IV-16 —I-17.

¥ see Foreign Producer Questionnaire Instructions at 6.
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producers’ reporting of capacity was not fully consistent with those instructions. The electrical
outages were not present throughout the period of review and historical data indicate that
these outages have not been a permanent restriction on the Venezuelan industry. Thus, these
limitations are not characteristic of “normal” operating conditions. Moreover, the record does
not support a finding that outages are likely to continue throughout the reasonably foreseeable
future, the timeframe that is the focus of our analysis in a five-year review. Raw material
shortages are similarly not a factor that should affect capacity figures, and government policy
decisions are also subject to change.® Finally, Hevensa reported that the two non-operational
furnaces may only continue to be non-operational for a couple of months.®* Accordingly,
although we have considered the capacity reported by the Venezuelan producers in making our
findings in these reviews, we find that their capacity to produce silicomanganese is
understated, perhaps substantially.

Although published sources vary in their data for the Venezuelan industry’s capacity to
produce silicomanganese,” they indicate that its capacity is substantially more than the ***
short tons that the two producers reported for 2012.% According to published data, the
Venezuelan industry’s capacity totaled *** short tons in 2012%* and its capacity utilization was
*** percent in that year.®® Thus, we find that in the reasonably foreseeable future the industry
will likely have excess capacity.

During the original investigations, the Venezuelan industry exported silicomanganese to
the United States that met ASTM standards and was competitive with the domestic like
product.®® In 2012, the industry exported *** percent of its total production, whereas it
exported only *** percent of its total production in 2007.%” Its primary export market is the EU,
to which reported exports increased substantially over the period of review.® In addition, the
record indicates that the Venezuelan exports to particular markets have changed considerably
on an annual basis, indicating that its producers have the ability to shift large volumes of

% commissioner Broadbent notes that the unstable economic policy environment in Venezuela,
including currency devaluations, government imposed currency controls, a high inflation rate and
intermittent electricity outages and restrictions, makes it difficult to rely on the Venezuelan industry’s
capacity data to inform an estimate of likely production levels in the future. See, e.g., CR at IV-29, PR at
IV-16; Eramet’s Posthearing Brief at Exh. 14 (for selected examples of Venezuela’s unstable economic
policy environment).

%1 CR at IV-29 — IV-30, PR at IV-16.

%2 See CR at IV-35 n.33, PR at IV-17 n.33.

% See CR/PR at Table IV-11. We note that in 2000 and 2006, when only Hevensa was producing
the subject merchandise, the reported capacity of the Venezuelan industry to produce silicomanganese
totaled *** short tons and 71,650 short tons, respectively. Original Determination Staff Report at Table
VII-3; First Review Determination Staff Report at Table I-15.

® CR/PR at Table IV-14.

% CR/PR at Table IV-14.

% see Original Determination at 6-7, USITC Pub. 3505.

o7 Calculated from CR/PR at Table IV-11.

% CR/PR at Table IV-11.
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exports from one market to another.* As stated above, one of the two responding producers,
FerroVen, is capable of switching production between ferromanganese and silicomanganese.
Switching production occurs three times per year and requires *** days.”® In view of these
facts, and the size and attractiveness of the U.S. market, we do not find that subject imports
from Venezuela would likely have no discernible adverse impact on the domestic industry if the
order were revoked.

C. Likelihood of a Reasonable Overlap of Competition

The Commission generally has considered four factors intended to provide a framework
for determining whether subject imports compete with each other and with the domestic like
product.”* Only a “reasonable overlap” of competition is required.” In five-year reviews, the
relevant inquiry is whether there likely would be competition even if none currently exists
because the subject imports are absent from the U.S. market.”

Fungibility. The record indicates that all domestic producers considered
silicomanganese from all sources to be *** interchangeable. The majority of importers and U.S.
purchasers found products to be frequently or always interchangeable in all country
comparisons.” A majority of responding purchasers rated the U.S. and subject products as
comparable on most factors, including discounts offered, extension of credit, lump size,
minimum quantity requirements, packaging, and price. While a majority of responding
purchasers rated domestically produced silicomanganese as superior to product from India on

% See CR/PR at Table IV-15.

O CR at IV-24 — IV-25, PR at IV-15.

™ The four factors generally considered by the Commission in assessing whether imports
compete with each other and with the domestic like product are as follows: (1) the degree of fungibility
between subject imports from different countries and between subject imports and the domestic like
product, including consideration of specific customer requirements and other quality-related questions;
(2) the presence of sales or offers to sell in the same geographical markets of imports from different
countries and the domestic like product; (3) the existence of common or similar channels of distribution
for subject imports from different countries and the domestic like product; and (4) whether subject
imports are simultaneously present in the market with one another and the domestic like product. See,
e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’l Trade 1989).

2 See Mukand Ltd. v. United States, 937 F. Supp. 910, 916 (Ct. Int’l Trade 1996); Wieland Werke,
718 F. Supp. at 52 (“Completely overlapping markets are not required.”); United States Steel Group v.
United States, 873 F. Supp. 673, 685 (Ct. Int’l Trade 1994), aff’d, 96 F.3d 1352 (Fed. Cir. 1996). We note,
however, that there have been investigations where the Commission has found an insufficient overlap in
competition and has declined to cumulate subject imports. See, e.g., Live Cattle from Canada and
Mexico, Inv. Nos. 701-TA-386 and 731-TA-812-13 (Preliminary), USITC Pub. 3155 at 15 (Feb. 1999), aff'd
sub nom, Ranchers-Cattlemen Action Legal Foundation v. United States, 74 F. Supp. 2d 1353 (Ct. Int’l
Trade 1999); Static Random Access Memory Semiconductors from the Republic of Korea and Taiwan, Inv.
Nos. 731-TA-761-62 (Final), USITC Pub. 3098 at 13-15 (Apr. 1998).

'3 see generally, Chefline Corp. v. United States, 219 F. Supp. 2d 1313, 1314 (Ct. Int’| Trade 2002).

™ CR/PR at Table I1-10.
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delivery time, the majority of purchasers were evenly split between rating domestically
produced silicomanganese as superior or comparable to product from Kazakhstan and
Venezuela in terms of delivery time.”

Channels of Distribution. The large majority of silicomanganese is sold to end users. In
2012, *** percent of domestic producers’ U.S. shipments were to end users and 89.2 percent of
importers’ U.S. shipments imported from nonsubject sources were sold to end users.”® There is
nothing in the record that indicates that there would be a significant change in the distribution
pattern of the domestic like product and imports if the orders were revoked.

Geographic Overlap. Domestically produced silicomanganese and imports from
nonsubject sources are both sold in all regions of the continental United States, with a
particular focus on the Northeast, Midwest, Southeast, and Central Southwest.”” There is
nothing in the record that indicates that, were the orders revoked, there would be a significant
change in the geographic overlap of sales of the domestic like product and the subject imports
from that observed in the original investigations.”

Simultaneous Presence in Market. The domestic like product has been sold in the U.S.
market throughout the current period of review.” No subject imports have been present since
the original investigation period. During the original period of investigation, domestic product
was present throughout the period of investigation, while subject silicomanganese was present
in approximately one-half of the 45 months for which data were collected.®

Conclusion. The record indicates that imports from each subject country are fungible
with the domestic like product and with one another. Although there were no subject imports
during the period of review, we have previously found that subject imports will likely reenter
the U.S. market if the orders were revoked. In this circumstance, there would likely be a
reasonable overlap in channels of distribution among the subject imports from each country
and the domestic like product, and the geographic pattern of sales of the domestically
produced product and subject imports would likely overlap, as they did in the original
investigations. Likewise, the record indicates that, if the orders were revoked, the domestic like
product and subject imports would likely be present in the market simultaneously.
Consequently, we find that there likely would be a reasonable overlap of competition between
the domestic like product and imports from each subject country and among imports from each
subject country upon revocation.

®CRatll-27, PR at II-17.

"® CR/PR at Table II-1.

" CR/PR at Table II-2.

'8 See Original Determination Staff Report at Table IV-4.

" See CR/PR at Table V-2.

80 Original Determination, USITC Pub. 3505 at 8. Subject imports from Kazakhstan increased
their presence in the U.S. market from being imported in only one month in 1998 to being imported in
nine months in 2000. Original Determination Staff Report at IV-8.
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D. Likely Conditions of Competition®

In determining whether to exercise our discretion to cumulate the subject imports, we
assess whether subject imports from India, Kazakhstan, and Venezuela would be likely to
compete under similar or different conditions in the U.S. market if the orders were revoked.
We acknowledge some differences exist among the silicomanganese industries in the subject
countries, but we find they would be likely to compete under similar conditions of competition
if the orders were revoked. Therefore, we reject respondents’ arguments that we should
exercise our discretion to analyze subject imports from Venezuela separately from subject
imports from India and Kazakhstan.

As explained in our discussion of no discernible adverse impact, the silicomanganese
industry in each of the subject countries has significant capacity, as well as ample excess
capacity, and each industry has shipped to multiple export markets during the period of
review.®?” Given the highly fungible nature of silicomanganese and the fact that the industry in
each of the subject countries supplied the U.S. market with silicomanganese meeting ASTM
standards in the original investigations, we find that silicomanganese from each of the subject

8. Commissioner Pinkert concurs in the Commission’s determination to cumulate imports of the
subject merchandise from India, Kazakhstan, and Venezuela. Where, in a five-year review, he does not
find that imports of the subject merchandise are likely to have no discernible adverse impact on the
domestic industry in the event of revocation and finds that such imports would be likely to compete
with each other and with the domestic like product in the U.S. market, he cumulates them unless there
is a condition or propensity — not merely a trend — that is likely to persist for a reasonably foreseeable
time and that significantly limits competition such that cumulation is not warranted. For the reasons
discussed in the text and footnotes, he finds no such condition or propensity here with respect to any of
the subject countries, noting in particular that the Venezuelan industry has become increasingly export-
oriented over the period of review. CR/PR at Table IV-11.

8 Respondents argue that the Venezuelan industry is more focused on its home market than on
exports. See, e.g., Respondents’ Posthearing Brief at 7. Evidence in the record indicates that the export
orientation of this industry is increasing; the Venezuelan industry exported *** percent of its shipments
in 2007 and *** percent of its shipments in 2012, CR/PR at Table IV-11, and there is nothing in the
record that indicates that the industry will become significantly less export oriented in the reasonably
foreseeable future. Indeed, respondents admit that the decline in steel production in 2012 of the
largest steel producer in Venezuela, Siderurgica de Orinoco C.A. (“Sidor”), accounts for the decline in
home market shipments in that year and the increase in export shipments to the EU. Respondents’
Prehearing Brief at 17. Although respondents contend that the government of Venezuela has recently
made new investments in Sidor, id. at 17-18, information in the record indicates that it is not likely that
Sidor will rebound significantly in the reasonably foreseeable future, given the recent 14.4 percent
decline in its crude steel output and significantly increased imports of steel from China into Venezuela.
Felman’s Posthearing Brief, Att. 4 at 4.

We also reject respondents’ argument that Venezuelan producers are at a competitive
disadvantage because they must import manganese ore. Respondents’ Posthearing Brief at 4. Indian
producers are subject to the same restriction, see CR/PR at V-1, CR at IV-14, PR at IV-10, yet as noted
above, the Indian silicomanganese industry is the world’s second largest.
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countries would likely compete directly with one another and the domestic like product in the
event of revocation. Competition in the U.S. market is also likely to be on the basis of price.
Accordingly, we exercise our discretion to cumulate subject imports from all three subject
countries.

E. Conclusion

For the reasons discussed above, in these second reviews we determine to cumulate
subject imports from India, Kazakhstan and Venezuela.

IV.  Whether Revocation of the Antidumping and Countervailing Duty Orders
Would Likely Lead to Continuation or Recurrence of Material Injury
Within a Reasonably Foreseeable Time

A. Legal Standards

In a five-year review conducted under section 751(c) of the Tariff Act, Commerce will
revoke an antidumping or countervailing duty order unless: (1) it makes a determination that
dumping or subsidization is likely to continue or recur and (2) the Commission makes a
determination that revocation of the antidumping or countervailing duty order “would be likely
to lead to continuation or recurrence of material injury within a reasonably foreseeable time.”®
The SAA states that “under the likelihood standard, the Commission will engage in a
counterfactual analysis; it must decide the likely impact in the reasonably foreseeable future of
an important change in the status quo — the revocation or termination of a proceeding and the
elimination of its restraining effects on volumes and prices of imports.”®* Thus, the likelihood
standard is prospective in nature.®> The U.S. Court of International Trade has found that
“likely,” as used in the five-year review provisions of the Act, means “probable,” and the
Commission applies that standard in five-year reviews.*

%19 U.5.C. § 1675a(a).

8 SAA at 883-84. The SAA states that “{t}he likelihood of injury standard applies regardless of
the nature of the Commission’s original determination (material injury, threat of material injury, or
material retardation of an industry). Likewise, the standard applies to suspended investigations that
were never completed.” Id. at 883.

8 While the SAA states that “a separate determination regarding current material injury is not
necessary,” it indicates that “the Commission may consider relevant factors such as current and likely
continued depressed shipment levels and current and likely continued {sic} prices for the domestic like
product in the U.S. market in making its determination of the likelihood of continuation or recurrence of
material injury if the order is revoked.” SAA at 884.

8 See NMB Singapore Ltd. v. United States, 288 F. Supp. 2d 1306, 1352 (Ct. Int’| Trade 2003)
(““likely” means probable within the context of 19 U.S.C. § 1675(c) and 19 U.S.C. § 1675a(a)”), aff'd
mem., 140 Fed. Appx. 268 (Fed. Cir. 2005); Nippon Steel Corp. v. United States, 26 CIT 1416, 1419 (2002)
(same); Usinor Industeel, S.A. v. United States, 26 CIT 1402, 1404 nn.3, 6 (2002) (“more likely than not”
(Continued...)
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The statute states that “the Commission shall consider that the effects of revocation or
termination may not be imminent, but may manifest themselves only over a longer period of
time.”® According to the SAA, a “reasonably foreseeable time’ will vary from case-to-case, but
normally will exceed the ‘imminent’ timeframe applicable in a threat of injury analysis in
original investigations.”®

Although the standard in a five-year review is not the same as the standard applied in an
original investigation, it contains some of the same fundamental elements. The statute
provides that the Commission is to “consider the likely volume, price effect, and impact of
imports of the subject merchandise on the industry if the orders are revoked or the suspended
investigation is terminated.”® It directs the Commission to take into account its prior injury
determination, whether any improvement in the state of the industry is related to the order or
the suspension agreement under review, whether the industry is vulnerable to material injury if
the orders are revoked or a suspension agreement is terminated, and any findings by
Commerce regarding duty absorption pursuant to 19 U.S.C. § 1675(a)(4).”° The statute further
provides that the presence or absence of any factor that the Commission is required to consider
shall not necessarily give decisive guidance with respect to the Commission’s determination.*

In evaluating the likely volume of imports of subject merchandise if the orders under
review are revoked and/or a suspended investigation is terminated, the Commission is directed
to consider whether the likely volume of imports would be significant either in absolute terms
or relative to production or consumption in the United States.” In doing so, the Commission
must consider “all relevant economic factors,” including four enumerated factors: (1) any likely
increase in production capacity or existing unused production capacity in the exporting country;
(2) existing inventories of the subject merchandise, or likely increases in inventories; (3) the
existence of barriers to the importation of the subject merchandise into countries other than

(...Continued)

standard is “consistent with the court’s opinion;” “the court has not interpreted ‘likely’ to imply any
particular degree of ‘certainty’”); Indorama Chemicals (Thailand) Ltd. v. United States, 26 CIT 1059, 1070
(2002) (“standard is based on a likelihood of continuation or recurrence of injury, not a certainty”);
Usinor v. United States, 26 CIT 767, 794 (2002) (“‘likely’ is tantamount to ‘probable,” not merely
‘possible’”).

719 U.5.C. § 1675a(a)(5).

8 SAA at 887. Among the factors that the Commission should consider in this regard are “the
fungibility or differentiation within the product in question, the level of substitutability between the
imported and domestic products, the channels of distribution used, the methods of contracting (such as
spot sales or long-term contracts), and lead times for delivery of goods, as well as other factors that may
only manifest themselves in the longer term, such as planned investment and the shifting of production
facilities.” Id.

#19 U.s.C. § 1675a(a)(1).

%19 U.S.C. § 1675a(a)(1). Commerce has not issued any duty absorption findings with respect
to silicomanganese from India, Kazakhstan or Venezuela. CR at 1-15 n.21, PR at I-12 n.21.

%119 U.S.C. § 1675a(a)(5). Although the Commission must consider all factors, no one factor is
necessarily dispositive. SAA at 886.

219 U.S.C. § 1675a(a)(2).

” u.
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the United States; and (4) the potential for product shifting if production facilities in the foreign
country, which can be used to produce the subject merchandise, are currently being used to
produce other products.”

In evaluating the likely price effects of subject imports if the orders under review are
revoked and/or a suspended investigation is terminated, the Commission is directed to
consider whether there is likely to be significant underselling by the subject imports as
compared to the domestic like product and whether the subject imports are likely to enter the
United States at prices that otherwise would have a significant depressing or suppressing effect
on the price of the domestic like product.*

In evaluating the likely impact of imports of subject merchandise if the orders under
review are revoked and/or a suspended investigation is terminated, the Commission is directed
to consider all relevant economic factors that are likely to have a bearing on the state of the
industry in the United States, including but not limited to the following: (1) likely declines in
output, sales, market share, profits, productivity, return on investments, and utilization of
capacity; (2) likely negative effects on cash flow, inventories, employment, wages, growth,
ability to raise capital, and investment; and (3) likely negative effects on the existing
development and production efforts of the industry, including efforts to develop a derivative or
more advanced version of the domestic like product.”® All relevant economic factors are to be
considered within the context of the business cycle and the conditions of competition that are
distinctive to the industry. As instructed by the statute, we have considered the extent to
which any improvement in the state of the domestic industry is related to the orders under
review and whether the industry is vulnerable to material injury upon revocation.*®

B. Findings in the Original Investigations and First Five-Year Reviews

In the original investigations (which covered the period from 1998 to 2000), the
Commission found that both subject import volume and market share declined at the beginning
of the period, when apparent U.S. consumption declined, then increased sharply at the end of
the period. Although the volume of subject imports began to decline when the petition was
filed, substantial quantities of subject import inventories remained in the U.S. market. The
domestic industry could increase neither its U.S. shipments nor its market share when demand

%19 U.5.C. § 1675a(a)(2)(A-D).

% See 19 U.S.C. § 1675a(a)(3). The SAA states that “{c}onsistent with its practice in
investigations, in considering the likely price effects of imports in the event of revocation and
termination, the Commission may rely on circumstantial, as well as direct, evidence of the adverse
effects of unfairly traded imports on domestic prices.” SAA at 886.

%19 U.S.C. § 1675a(a)(4).

% The SAA states that in assessing whether the domestic industry is vulnerable to injury if the
order is revoked, the Commission “considers, in addition to imports, other factors that may be
contributing to overall injury. While these factors, in some cases, may account for the injury to the
domestic industry, they may also demonstrate that an industry is facing difficulties from a variety of
sources and is vulnerable to dumped or subsidized imports.” SAA at 885.
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rose in 2000. Although nonsubject imports accounted for the largest percentage of domestic
consumption throughout the period, the volume of nonsubject imports declined throughout
the period. The Commission found that both the absolute and relative volume of cumulated
subject imports, and the increases in subject import volume, were significant.”’

The Commission found that silicomanganese is a commodity product sold largely on the
basis of price. Pricing information was widely disseminated and exerted rapid influence on the
market. Cumulated subject imports undersold the domestic like product more at the end of the
period than in the beginning. Purchasers confirmed several lost sales and revenue allegations,
indicating direct competition between the domestic like product and subject imports and that
the domestic industry lost sales on the basis of price. Both the financial data and pricing data
suggested that the domestic industry had not been fully able to recoup its costs through sales
revenue, despite a rebound in apparent U.S. consumption and generally *** during the period.
Accordingly, the Commission found that the increasing volume of subject imports, sold at low
and declining prices, played a significant role in preventing price increases.*®

The Commission also found that the sharp increase in subject imports during the period
caused domestic production to decline and inventories to increase, notwithstanding increasing
apparent U.S. consumption of silicomanganese. The domestic industry generated an operating
profit at the beginning of the period, then sustained an operating loss. The surge in subject
imports caused the industry’s shipments to decline and depressed prices. When subject import
volume began to decline, coinciding with the filing of the petition, inventories remained at high
levels. As a result, the domestic industry continued to suffer poor financial performance. The
Commission thus found that cumulated subject imports had a significant adverse impact on the
domestic industry.”

In the expedited first reviews, the Commission found that, with the orders in place, the
volume of cumulated subject imports was at very low levels, as imports from each subject
country declined sharply following imposition of the orders. Although there was limited
information on the record concerning the levels of production capacity in the subject countries,
available data suggested the presence of significant capacity in the three countries and
significant unused capacity in Venezuela. Total exports from the subject countries increased
overall during the period of review. The Commission determined that because the subject
producers continued to have substantial capacity and production, significant excess capacity
and export orientation, the likely volume of subject imports, both in absolute terms and relative
to consumption and production in the United States, would be significant absent the restraining
effect of the orders.'®

The record in the expedited first reviews contained limited pricing data for the U.S.
market. Market prices had generally increased since the orders had been in place, although
large inventories initially kept prices low. The Commission found that, absent the orders,

o1 Original Determination, USITC Pub. 3505 at 11-12.
% Original Determination, USITC Pub. 3505 at 13-14.
9 Original Determination, USITC Pub. 3505 at 15-16.
100 £irst Review Determination, USITC Pub. 3963 at 15-16.
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competitive conditions would return to those prevailing prior to the imposition of the orders.
Given the fungibility between the domestic and subject silicomanganese, producers in the
subject countries would have the incentive to lower their prices to recapture U.S. market share.
Thus, increased sales of subject imports likely would be achieved by means of aggressive
pricing. The Commission also found that the subject imports would likely enter the United
States at prices that would significantly depress or suppress U.S. prices if the orders were
revoked.'”

Given the likely significant increase in the volume of subject imports and the resultant
likely intense price competition, the Commission found the domestic industry would likely
experience significant declines in output, sales, and income, with eventual losses in
employment and capital and research and development expenditures similar to those
experienced in the years examined during the original investigations. The limited information
on the record was insufficient to enable the Commission to determine whether the domestic
industry was vulnerable. Nonetheless, the Commission concluded that revocation of the orders
would likely have a significant adverse impact on the domestic industry within a reasonably
foreseeable time.'*

C. Conditions of Competition and the Business Cycle

In evaluating the likely impact of the subject imports on the domestic industry if an
order is revoked, the statute directs the Commission to consider all relevant economic factors
“within the context of the business cycle and conditions of competition that are distinctive to
the affected industry.”*® The following conditions of competition inform our determinations.

1. Demand Conditions

As the Commission found in prior proceedings, the demand for silicomanganese is tied
to demand for steel, which follows general overall economic trends.’® Silicomanganese
accounts for a very small share of the total cost of the final steel product. U.S. producers and
purchasers reported that silicomanganese accounted for *** percent of the total cost of steel
production for both integrated mills and electric arc furnaces.'®

Most firms reported that U.S. demand for silicomanganese has decreased or fluctuated
since 2007, and attributed these trends to the overall condition of the economy and the decline

0% First Review Determination, USITC Pub. 3963 at 17.

192 First Review Determination, USITC Pub. 3963 at 18-19.
10319 U.S.C. § 1675a(a)(4).

104 CR at I1-16, PR at 1I-10.

105 CR at II-16, PR at II-10.
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in steel production tied to the recession.'® Firms’ responses regarding future demand for
silicomanganese were mixed.'”’

Demand as measured by apparent U.S. consumption declined over the current period of
review, but recovered somewhat after the recession along with an increase in the demand for
steel; cons