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REPORT TO THE PRESIDENT

United States International Trade Commission
April 11, 1980

To the President:

In accordance with section 406(a) of the Trade Act of 1974 (19 U.S.C. 2436(a)),
the United States International Trade Commission herein reports the results of an
investigation relating to anhydrous ammonia (ammonia) from the U.S.S.R. The investi-
gation (No. TA-406-6) was undertaken to determine, with respeét to imports of
ammonia, provided for in items 417.22 znd 480.65 of the Tariff Schedules of the
United States (TSUS), which is the product of the U.S.S.R., whether market dis-
ruption exists with respect to an article produced by a domestic industry.

The Commission instituted the investigation on January 28, 1980, following
the receipt on January 18, 1980, of a request from the President to institufe an
investigation. The President made the request pursuant to section 406(c) of the
Trade Act, having found under that section that there are reasonable grounds to
believe that market disruption exists with respect to such anhy&rous ammonié the
product of the U.S.S.R. The President also found, pursuant to section 406(c),
that emergency action was necessary and took action, under sections 202 and 203
of the Trade Act, limiting the quantity of such anhydfous ammonia the product of
the U.S.S.R. which may enter the United States during the period January 24, 1980,
to January 24, 1981, to 1,000,000 short tons (Proclamation 4714 of January 18, 1980,

published in the Federal Register of January 21, 1980 (45 FR 3875)). The Commission

held a public hearing on this matter in Washington, D.C. on March 3, 1980. Notice

of the institution of the investigation and of the public hearing was published in

the Federal Register of February 4, 1980 (45 FR 7645).
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The information in this report was obtained from fieldwork and interviews
by members of the Commission's staff, from other Fede;al agencies, from
responses to the Commission'g questionnaires, from information presented at .
thé pubiic hea?ing, from briefs submitted by interésted parties, and from the
Commission's files.

A transcript of the hearing and copies of the briefs submitted by interested

parties in connection with this investigation are attached.

DETERMINATION OF THE COMMISSION
On the basis of the investigation,>the Commission (Chairman Bedell and
Commissioner Moore dissenting) determines, with respect to imports of anyhdrous
ammonia the product of the U.S.S.R., provided for in items 417.22 and 480.65
of the'TSﬁs; that market disruption does not exist with respect to an article

producéd by a domestic industry.
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STATEMENT OF REASONS OF COMMISSIONER PAULA STERN
AND VICE-CHAIRMAN BILL ALBERGER
On the basis of the infqrmatiqn devexqud during the course of this
investigation, we determine that market disruption as defined in Section 406 .
of the Trade Act of 1974 (Trade AFQ),A/_dQQS:POF exist with respect to iméorts

of anhydrous ammonia from the Union of Soviet Socialist Republics (U.S.S.R.).

Background

The U. S. infernational Trade Coﬁmission (Cbmmission)“conducféd the
present investigétion at the request of thévPresidéﬁf. On‘jénuary 18; 1980,
the President announced that pursuant to Section 406(c) of the Tradé Act, he
found‘"reasonable grounds to believé" that market disruption-existed Qith
respect to imports:of Soviet'ammbnia; 2/ In‘coﬁjunction with’thié findiﬁé;
the President imposed an interim qdbta limiting importé of ammonia from thez
U.S.S.R. to 1 million short tons for the year beginning jaﬂﬁary 24:‘1980:v
This emergency aétidn, taken as if the Cémmiééion ha& madé an affifmative
determination, will cease to apply on the day on which the present negati?e
determination is submitted to the Preéident, 3/

This is the second Section 406 invgstig;éion‘which_the.?ommissiop has
conducted within thg{last half year of imports én.SQvieﬁ ammonia. Oq._:
October 11, 1979, the Conission féugd by a three:tp—two mgjoqi;y thag mar-—

ket disruption existed. We strongly dissented from that determination. 4/

1/ 19 U.S.C. 2436.

2/ Presidential Proclamation No. 4714, 45 F.R. 3875 (1980).

3/ 19 u.s.c. 2436(c)(1). -

4/ United States International Trade Commission, Anhydrous Ammonia from the
U.S.S.R.: Report to the President on Investigation No. TA-406-5 . . ., USITC
Publication 1006, October 1979 (Report).




On December 11, 1979, the President announced that the provision of the relief
recomménded by the majority was "not in the national economic interest" and,
therefore, he was not proclaiming such relief. 5/

In initiating the second investigation on January 18, 1980, the President
stated that "recent events have aitered the international economic conditions"

under which he had acted on December 11, 1979.

The present deterﬁination by the Commission has been made on a de novo
basis and takes into account all the information before the Commission. 1In
the preVious investigation, déta we;e not available beyond the first half of
1979. The presentvinvestigatién benefits from data for the full year of 1979
as well as information and predictions based on changes in'ipternational_eco—
nomic conditions.. We have carefully reviewe@ our previous determination and
reconsidered‘0ur findings and‘have reacﬁed the same conclusion: market dis-
E ruption does nét exist with respect to imports of anhydrous ammoﬁia from the

U.S.S.R.

The product and the domestic industry

We foﬁnd no new issues regarding the producf and the domestic industry.
In 1979, amhbnia was produced inAthe United States by 51 cbmpanies operating
at 79 locatiqns throughout_the country. The petitibners in'the previous
investiéation'accounted for 48 percent of domestic production in 1979. Two of

them were also major importers from their facilities in Canada and Trinidad.

57 44 F.R. 71809 (1979).



Rapidly increasing imports 6/

Occidental Petroleum Corp. ships virtually all of its imports of Soviet
ammonia to 10 customers in the United States. These customers purchase a
fixed amount each year over the length of théir contracts, running from 1 to
10 years. U.S. imports from the U.S.S.R. reached 777,000 short tons in 1979
(less than the 1 million short tons anticipated during the last investigation)
and, in the absence of restrictions, are expected to increase to 1.5 million
tons in 1980 and 2 million tons in 1981.

Imports from otﬁer important foreign sources changed'slightly in volume
from 1978 to 1979. Imports from Canada increased 16,000 short tons to 533,000
in 1979; imports from Trinidad increased 56,000 short tons to 332,000 in 1979;
and imports from Mexico fell 40,000 short tons to 309,000 in 1979. The ratio
of all impofts to toﬁal consumption climbed from 8 percenﬁ in 1978 to 10 per-
cent in 1979. The quiet Union has become the largest single foreign supplier
of this product to the United States.

During the last 2 yeats, Soviet ammonia increased its share of ﬁhe domes-
tic market from 2 perceﬂt in 1978 to 4 percent in 1979, one point below the
market sha;e expected for 1979 at the time wé made our previous determina-
tion. Publicly announced targets for imports from the U.S.S.R. have not yet
been met in any year. As we indicated in the previous investigaﬁion, these
imports minimally meet the standard for rapidly increasing imports of section

406.

6/ We find the framework and substance of our joint views in the previous
case, No. TA-406-5, remain valid and have not repeated ourselves here. For
the sake of brevity, we have merely updated previous data and noted changed
conditions. We incorporate our previous opinion by reference. See '"State-
ment of Reasons for the Determination of Commissioners Paula Stern and
Bill Alberger" in Report, pp. 13-43.



Material injury . ‘ .

'We have examined ane& all the relevant economic indicators through 1979
to assess the present health of the domestic indusﬁry. Our examination shows
that the ammonia iﬁdhstry in the United States--which had been experiencing
difficulties since mid-1975, well before Soviet imports began to enter the
Unifed.States--was rapidly recovering at a time when Soviet imports were
increésing to their highest levels. There are many indications that 1980
will be a fine year for this industry.

in 19?9 capacity utiliéatioﬁ rose to 89 percent, 3 peréentage points
higﬁef'thah repérfed'ih the first half of 1979 and a full 12 points higher
th;nAin:i9?8; With new plants coming on stream'and the closure of outmoded
one;,'th; iaréer, newer, more efficient plants now account for 56 percent of
totéllcapaéit§. Capacity for 1980 is greater }han-in 1979.

h Theudfématic decline in profitability of doﬁestic ammonia operations from
1976 to 1578 has reversed itself. The ratio of net'operating profit to total
saieé‘roéé.ffom 1 percent in 1978 to 5 percent in 19;9. Because previous data
showed a';et loss for the first half of 1979, we know that the second half of
1979 mu§£ have been quite profitable to pull the full year profit figure up to
5 pér;ent; ‘

ﬁmpioYﬁehé declined 10 pércent in 1979 compared with that in 1978, but is
up.slighfly from the first half year of 1979. Since U. S. production increased
more than one million tons to a recordbreaking 18.1 million short tons in 1979,
any decliﬂé in émployment in this industry reflects rising productivity, made
possible by heﬁer, more efficient facilities. Shipments reached record high

levels in 197§,.and inventories continued to decline through all of 1979.



- In the previous investigation, we found material injury that resulted from
causes other than imports from the U.S.S.R. In this case, however, we do not
believe material injury exists, but we will carry our discussion through the

causation test for the sake of clarifying all issues.

Threat of material injury

We have already observed that duriﬁg the last half of 1979 the domestic
- ammonia industry'excéeded on virtually all counts the expectations we formed
" in the previous case. (Theseléxpectations were based on developments clearly
underway in the first half énd-tbe Best available predictions.) The strong
recovery that was predicted is well underway; Occidental has not inaugurated
a policy of undérselling domestic ammonia; prices have increased raﬁidly to
increasingly profitable levels. |

It is on the question of threat that the altered international ecoﬁomic
conditions cited by the President have difect'bea;ing._ Barely two weeks after
the President rejected the remedy that the then Cémmission majority had recom-
mended in the previous case, Soviet_troéps invaded Afghéniétan. In partial
response, the President made two decisions which altered tﬁe environment of
the ammdnia market. On January 4, 1980, he announced that the United States.
would limit grain expsrts to the‘U.S.S.R., and:on February 25, 1980, he
ordered an embargo on the exportation of domestic phosphates to the U.S.S.R.
Because production of the crops in question, wheat‘and corn, accognté for a
significant portion of domestic fertilizer demand, and becausé Occidental,in.
effect pays for imported Soviet ammonia with phosphafe exports (e.g.; super-—

phosphoric acid), both these events had a significant bearing on the domestic

ammonia industry.



The impact of these two announcements on the ammonia industry could have
been direct and/or indirect. Direct effects are those which operate in the
first instance in the ammonia market itself. Indirect effects include those
which operate in the first instance in other markets linked in some fashion to
the ammonia industry. We here considered both the direct effects of the phos-
phate embargo as it relates to the U.S.S.R.'s willingness to supply ammonia
and the indirect effects of the grain embargo.

The U.S. Government embarg& on ﬁhosphate eiports has not, according to
Occideﬁtal, affecfea the ability or desire of the Soviet Unioﬁhgo meet its
delivery commitments fof éﬁménih. :Nor has a private boycott of all U.S.S.R.
vessels and cargo inifiétéﬂ by the Inéernational Longshoreman's Association
(ILA) on'Jandary 9,‘1980, Oﬁ Februéryil, 1980, ILA longshoremen in Jackson-
ville, Florida, obeyed a court injunction against the boycott,:and Occidental
reports that no phdsphaﬁe shipménts or ammonia deli&efies have been delayed. 7/
Therefore, we have to aséumevthat éﬁmoﬁia imports frbm the U.S;S.R. will con-
tinue at'épproximately.the 1é§e1s projected, while recognizing that they have
éonsistently fallen.shorﬁ of projectedAiévels;

As for the iﬁdirect effects éf the graiﬁ embargo, nearly 17 million short
tons‘of wheat and éorﬁ contracted to be s§1d to the U.S5.S.R. before October
1980 will not be shippédito the U.S.S.R. To offset the impact of this embargo
on the U.S. agricultural éectof, the Government has offered to.assume the
contractual obligations for approximately 4 million short tons of wheat and 11
million short tons of corn. The Department of.Agriculture (Agriculture) will

take delivery of all of the wheat and élace it in reserve to be used only for

77 Accompanying staff report, pp. A-27 and A-28.



food assistance programs. The balance between supply and demand for wheat
thgs will not change as a result of the embargo. For corn, Agriculture has
revised the farmer-owned reserve system to eliminate most of the embargoed
corn from the market. 8/

Further offsetting developments in the grain markets include the pur-
chase by Mexico of 1 million short tons of corn originally destined for the
U.S.S.R. and poorer-than-expected harvests in Brazil, which will force it to
purchase increased quantities of grain. At present, corn export projections
for 1980 by Agriculture are larger than those made in December 1979, in spite
of the embargo. 9/

The best measure of the overall impact of all these phenomena on the total
demand for corn can be found in an analysis of corn prices. In December 1979,
Agriculture forecast that farmers would rece{ve an average of $2.25 to $2.55
per bushel of corn in the 1979/80 crop year. In March 1980, AgriCUiture pro-
jected that such prices would be between $2.30 and $2.50. The range has
narrowed, but the average is‘unchanged despite the embargo.

On February 29, 1980, the Secretary of Agriculture stated that "farm 6ut—
put and prices are near levels expected before the suspension.” lg/' Agricul-
ture has accordingly dropped plans for a paid land-diversion program for the
1980 crops of wheat and corn. A post-embargo survey of farmers conducted in
January 1980 indicated that 5 to 6 percent more acres of corn will be culti-
vated in 1980 than in 1979. 11/ Forecasts by Chase Econometrics support those

of Agriculture. 12/

8/ See accompanying staff report, p. A-25 for details.

E/ Accompanying staff report, p. A-26.
10/ Ibid.
11/ Tbid.
12/ Chase FEconometrics, Fertilizer Model Forecasts, Feb. 18, 1980, pp. 11-14.
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Thus, the derived demand for ammonia in wheat and cornm cultivation will
not be negatively impacted. In fact, demand for ammonia in 1980 should grow
another 4 percent at a time when its price has already rapidly increased.
With all indicators showing positive trends for the industry during a period
of increasing imports from the U.S.S.R., there is clearly no threat of mate-

rial injury to the domestic producers of anhydrous ammonia.

Significant cause

- We have not been able to find any credible shred of evidence that would
link Soviet imports to any matefial‘injury that the domestic industry has
experienced or may continue to experience.

Our previous examination showed that the significant causes of the injury
the industry had encountered were to be found in increasing costs combined
with overcapacity, which had led to fierce competition, declining prices, and
the closure of older, less efficient plants.. By the end of 1979, 8.0 million
short tons of new capacity, representing 46 percent of total U.S. capacity in
1974, had been added since 1974, most of it coming on stream during 1977 and
1978. The rapid increase in natural gas feedstock.prices continued in 1979 as
the avefage price paid by U.S. ammonia producers reached $1.55 per 1,006 cubic
feet by yearend, 22 percent'highér than in 1978.

Since the last investigation, one additionél'plant has closed. However,
confirming the closure pattern observed in the previous investigation, it was
one of the older, smaller, reciprocating type using outmoded pre-1963 tech-
nology. Moreover, one new plant is openiqg this spring; it is a modern giant

with a capacity of 400,000 short tons per year.
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Previously, we weré uﬁéble.té.lih; Occid;nﬁai's é;les of.SOQiet ammoﬁia
to any of the problems tﬁen encountefed by thé U.é. industry‘. Since then;
Occidental Petroleum has added one'new customer. As in mosf of the cases of
the nine customers previously analyzed, there are good‘indications £hat price
was not the main reason that this customer selected Occidental. We remain
convinced that most, if not all, of Occidental's customers would have gone
offshore for their amﬁonia purchases in -the absence-of’'Soviet ammonia from the
U.S. market. Otﬁer féreign producers would have little trouble meeting the
demand of Occidental's customers. The presént investigation revealed plans
for new plants in Canada and Trinidad 13/. Also, any Soviet ammonia excluded
from the United States could be diverted to other markets. There it could
directly displace U.S. exports or stimulate other offshore suppliers'to fill
the void created in the U.S. market by the imposition of quotas on Soviet
ammonia. |

'There is no evidence of pfice suppression or depression due to the sub-
ject imports. Coinciding with the period of greatest expansion of imports
from the U.S.S.R., gulf coast spot prices.rose_by-109 percent, from $78 in
July 1978 to $163 in February 1980. 14/ This increase far exceeds the rise
already noted in the price of natural gas, which accounts for two-thirds of
the cost of producing ammonia. The present spot pricé for ammonia, if it
persists, may provide the basis for the rapid return of this industry to

historic levels of high profitability in 1980. The industry experienced

13/ Staff Report, p. A-34.

EE/ The announcement of the ILA boycott may have had some effect on January

spot prices, but with the success of the court injunction of Feb. 1, 1980, any
such effect should have quickly vanished.
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difficulties prior to the introduction of imports from the U.S.S.R. and has
recovered during the period of greatest market penetration by the subject
imports. Clearly these imports are not a cause of injury to the domestic

producers of ammonia.

Conclusion

We have had a rare opportunity in the present case to reexamine the
issues, facts, aﬁd predicﬁions of a previous determination in the light of
additional data and chaﬁgéd international economic conditions. We have found
that the positive trends and predictions we observed in our previous State-
ment of Reasons cpntinued; and generally exceeded our expectations for the
last half of 1979. We have agaip found that there are no indications what-
soever that imports of Soviet ammonia are a significant cause of material
injury or the threat thereof to the domestic industry. The changed interna-
tional circumstanceé have not brought about ﬁarket disruption within the

‘meaning of Section 406 of the Trade Act of 1974.
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Opinion of Commissioner Michael Calhoun

On the basis of the record developed in the course of this investigation,
I determine that market disruption as defined under Section 406 of the Trade
Act of 1974 (hereinafter referred to as the Trade Act)1 does not exist with

respect to imports of anhydrous ammonia from the Union of Soviet Socialist

Republics.

Discussion

The Product and the Domestic Industry

The nature of the product and the relevant domestic industry under
investigation here were adequately described in the Views of Vice Chairman
Alberger and Commissioner Stern in the investigation which was the predecessor
to this one.2 I shall treat the matters of the nature of produét and the
relevant industry in question by way of updating my colleagues' treatment
in that investigation.

Anhydrous ammonia is used both as a major end product in its own right
and also as an intermediate product in the production 6f more complex
chemicals. Nearly 75 percent of the ammonia consumed in the ﬁnited States
is used as fertilizer. As a fertilizer, ammonia can be afplied either
directly to farmland or upgraded into other types qf fertilizer. But
ammonia is also used in the production of explosives, livestock feeds, fibers,
plastics, resins, and elastomers.

In 1979, ammonia was produced in the United States by 51 companies

operating at 79 locations throughout the country. These producers vary in

1/ 19 u.s.c. §2436.

2/ Anhydrous Ammonia From The U.S.S.R.: Report to the President on
Investigation No. TA-406-5, . . ., USITC Publication 1006, October

1979, pp. 13-16. [Hereinafter Ammonia Report]
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size from émall chemical fertilizer producers to large, integrated, multi-
national oil aﬁd chemical corporations, with farmers' cooperatives being
among the largest producers.

Ammonia producing plants may be classified into three general categories,
using size and by the nature of the technolog}; employed. The least
efficient producers are small plants which utilize reciprocating compressor
units and have a capacity of less than 200,000 short tons yearly. The most
efficient produceré are large plants which utilize the newest centrifugal
coﬁéressors ané have a éapacity in excess of 340,000 short tons yearly.

Thé inéermedia;é category includes plants ﬁsing either type of compressor.

In the last decade, in order to increase efficiency and competitiveness,
the domestic inéustry has built several large plants with-thé newest
technology. During this period, the domestic industry has also been wracked
by the escalating cost of natural gas, the major feedstock for the production
of anhydrous ammonia. o |

The'domestic producers who were petitioners in the previous ammonia
investigation accouﬁted for 48 percent of domestic production in 1979.

Two of the petitioners, CF Industfies, Incorporated, and W.ﬁ. Grace and

Comﬁan&, are also major importers by virtue of their ownership of foreign
facilities.
Imports
'b A. The Occidental Petroleum Company--U.S.S.R. Global Agreement
Central to this investigation is the basic 1973 Global Agreement

between the U.S.S.R. and the Occidental Petroleum Corporation of California
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(hereinafter referred to as Occidental). Among other things, Occidental
agreed to provide the U.S.S.R. with design and equipment technology for the
construction of modern ammonia plants. In addition, the Agreement called
for the U.S.S.R. to purchase 20 million tons of superphosphoric acid from
Occidental.l In exchange, Occidental originally committed itself under an
exclusive licensing agreement to purchase and market approximately 2.3
million short tons of U.S.S.R. produced ammonia each year from 1978 through
' 1987 and 1.6 million short tons yearly between 1988 and 1997.2' The prices
paid by Occidental to the U.S.S.R. for this ammonia have been set for
periods of up to three years.

Occidental ships virtually all of its imports of Soviet ammonia for
U.S. consumption to ten customefs in the United States. These customers have
agreed to purchase a fixed amount each year 0ver‘the length pf their contracts
~which run from one to ten years. The purchases are made on a fixed-price
basis with an automatic escalator.clause. In most of the existing contracts
the escalator is an amount of three to six percent per year applicable to
shipmenté in the second and third yéars of the contraét.. Prices for
subsequent years are subject to further negotiations. |

U.S. imports of ammonia from the U.S.S.R. increased from a quantity of
zero in 1977 to 315 thousand short tons in 1978 and to 777 thousand short tons
in 1979.3 Without import restrictions,‘such imports are expected to increase

to about 1.5 million short tons in 1980 and 2 million short tons in 1981.

l/ On February 25, 1980, the President ordered an eﬁbargo upon the
exportation of U.S. origin phosphates to the U.S.S.R.

2/ The quantity of ammonia to be purchased has been subsequently revised.
Appendix G of the Staff Report gives.a detailed analysis of the agreements.

3/ Occidental Petroleum figures indicate that 832 thousand tons were
imported in 1979. :
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B. Other Foreign Sources

The increasing trend in imports from the U.S.S.R. follows the general
trend of increasing imports from some other countries. Imports from Canada
increased irregularly from 93 thousand short tons in 1974 to 533 thousand
éhort tons in 1979. Imports from Mexico similarly increased from 2 thousand
short tons in 1974 to 309 thousand sﬁort tons in 1979. While imports from
all countries quadrupled from 1974 to 1979, the ratio of all imports to

épparent U.S. consumption was only 10 percent in 1979.

Statutory Framework -

Ihis investigation was conducted at the'request of the President under
Section 406(c) of the.Traae Apt; wﬁich, in turn, requires an investigation
on the same basis as that provided for under Section 406(a).2 Section
406(a) (1) directs that the Commission:

[P]romptly make an investigation to determine, with respect
to imports of an article which is the product of a communist
country, whether market disruption exists with respect to an
article produced by a domestic industry.

The term "communist country" is defined under Section 406(e)(7) to mean

o3

"any country dominated or controlled by Communism.'"  The term "market
disruption" is defined under Section 406(e)(2) as follows:

Market disruption exists within a domestic industry whenever
imports of an article, like or directly competitive with an
article produced by such domestic industry, are increasing
rapidly, either absolutely or relatively, so as to be a sig-
nificant cause of material injury, or threat thereof, to such
domestic industry.

1/ 19 U.S.C. 2436(c)
2/ 19 U.S.C. 2436(a)
3/ 19 U.S.C. 2436(a)(1)
4/ 19 U.S.C. 2436(e)(1)
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Section 406(a)(2) directs the Commission to notify directly concerned
agencies, to hold public hearings, and also permits the Commission some
flexibility in defining domestic industry.

Communist Countries; Like and Directly Competitive Products

With respect to the requiremenfs under Section 406(a)(1l) that the
imports under investigation must be products of a "communist country" and
under Section 406(e)(2) that such imports must be "like or directly competitive
with a domestically produced article', I embrace the views of my colleagues
Vice Chairman Alberger and Commissioner Stern in their treatment of these
two mgtters in the previous investigation of imports of Soviet ammonia.

Market Disruption

But for the matter of whether an afticle is "like or directly competitive",
reaching a determination on the question of market disruption under Section
406(a) (1) is obstructed by an overwhelming amﬁiguity as to the meaning of
market disruption uﬁder Section 406(e) (2). The heart of the problem lies
in the-fact that the definition of market disruption under present law was nbt
répcrrted. by either the House or the ‘Senate nor was it part of the bills ‘
passed by either the House Committee oh Ways and Means or the Senate Committee
on Finance. |

The policy undexlying what is now Section 406, as expressed by both

Houses of Congress, is to fashion an effective remedy for domestic industries -

1/ 19 U.S.C. 2436(a)(2)

2/ Anhydrous Ammonia From the U.S.S.R.: Report to the President on
‘Invéstigation No. TA-406-5, . . ., USITC Publication 1006, October
1979, pp.19-21.
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which are injured by imports from so-called "communist" countries. The

House Report states:

The purpose of section 405 is to provide more easily
satisfied criteria for determining whether injury to
domestic industries has resulted from imports from
countries which are granted nondiscriminatory treatment
under -this title.l

The Senate Report states:

- The purpose.of Section 406 is to provide an effective
remedy against market disruption caused by imports
"from communist countries.2

But as a practical matter, we have little guidance as to the specific

standards to apply in making determinations which would achieve this clear

policy prescription. The bill, as reported by the House, had the same definition

"of market disruption as did the bill as introduced.3 It provided in Section

406(c) that

[MTarket -disruption exists whenever imports of a like or
directly competitive article are substantial, are increasing
rapidly both absolutely and as a proportion of total domestic
consumption, and are offered at prices substantially below
those of comparable domestic articles.%

The bill as reported out of the Senate provided in Section 406 that

Market disruption exists within a domestic industry whenever
an article is being, or is likely to be, imported into the
United States in such increased quantities as to be a signi-
ficant cause of material injury, or the threat thereof, to
such domestic industry.

Trade Reform Act of 1973: Report of the Committee on Ways and Means . . .
H. Rept. No. 93-571 (93rd Cong., lst Sess.), 1973, p. 82 [Hereinafter
House Report].

Trade Reform Act of 1974: Report of the Committee on Finance . ., ., S, Rept,

93-1298 (93rd Cong, 2nd Sess.,), 1974, p. 210 [Hereinafter Senate Report],
H.R. 10710, 93rd Cong., 1lst Sess., 1973, p- 135 (as introduced).

Ibid., p. 135 (as reported by the House).
H.R. 10710, 93rd Cong., 2nd Sess., 1974, pp. 277-278 (as reported by Senate).
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Thus, the House established a three criteria test requiring a showing
that imports are (a) at '"substantial levels", (b) "increasing rapidly" both
in an absolute sense and in proportion to domestic consumption, and (c¢) being
offered at prices substantially below those of the domestic articles in
question., The Senate bill established a princiﬁally two step test requiring
a showing that imports are coming in or are likely to come in (a) "in such
increased quantities'" and (b) so as to be a "sighificant cause'" of "material
injury" or "threat thereof".

. The test we are reguired to ;pply under current law differs from these
two preliminary formulations in several important respects. First and most
striking, the articulation of the concept of market disruption which is
controlling here is without any reference to the price or pricing practices
addressed in the House bill. Second, the House requirement that the level
~of imports must be 'substantial' in the first place has disappeared. As
well, the open ended and variable Senate concept of the import level at
which erther inquiry would be triggereﬂ has givenlway to the pfescription
in the House bill. The House requirement was more rigid and, seemingly;
‘more demanding in requiring that; irrespective of the measure of harm
suffered by the domestic industry, imports must first be "increasing
rapidly". |

Fourth, present law permits measuring "increasing'raﬁigly" either
absolute or relatively. In contrast, no such provision was in the Senate-:
bill and the House bill required a finding that increases havé been absolute and

in relation to domestic consumption.
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In addition, the current test incorporates the Senate causality
requirement that the import level identified as determinative must 'be
a significant cause'" of the resulting harm. And finally, current law
adopts the Senate standard that the import level identified as unacceptable
have a significant nexus to a harm that is "material or to such threatened
harm. Consequently, the market disruption standard we are to apply in this
and, indeed, all cases arising under Section 406 of the Trade Act, requires
a determination from the House bill that imports (a) are "increasing
rapidly", absolutely or relatively, and‘froﬁ the Senate bill (b) in so
increasing, are a "significant cause" of '"material injury" or '"threat
thereof".

In view of this amalgamated and patchwork standard, proper and precise
application is sorely dependent upon those expressions of legislative intent
"incorporated in the respective reports of the House Ways and Means
Committee énd the Senate Committee on Finance, as the Conference Report
is not helpful in tﬂis regard.l Unfortunately, the confusion and ambiguity
arisiné from the inconsistencies between the versions of the bill passed by
eéch House in addition to the inconsistencies between those versions and
the language ultimately passed into law, carries, as well, into the effort
to understand the legislative history. Caution is, therefore, warranted
when looking to the respective Committee prints for purpoées of clarification
and amplification. Nonetheless,.the Committee prints, however ambiguous,
provided the only real direction available to us in applying the market

disruption definition.

l/ The Conference Report is largely a technical recordation of the compromises
reached in reconciling the differences in the bills reported by each House.
There is little in the way of discussion that would shed light on reasons
for one House yielding to the other. See Conference Report No. 93-1644
(93rd Cong., 2nd Sess.), 1974, p. 15.
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Increasing Rapidly

Two of the only consistentbfeatures in the House and Senate definitions
of market disruption are, as observed above, the underlying policy that this
section is to afford the domestic industry improved opportunities for remedy
in the face of injuyrious behavior by "communist'' imports and that expanded
levels of such imports is the action against which remedy could be given.
Thus, the threshold question in finding market disruption is to determine
that level of importation which is such that imports can be said to be
"increasing rapidly’”, having in mind the underlying policy that this
provision is to enthance the ability of a domestic industry to obtain. relief.

The requirement in current law that imports from ''communist" countries
must be increasing rapidly comes from the House bill. But, the.report of the
Ways and Means Committee is silent as to what it envisioned in using the term.

)

However, in using the criteria "in such increased quantities as to be...',

the Finance Committee observed that it

[Rlecognizes that a -communist country, through control of
the distribution process and the price at which articles

are sold, could disrupt the domestic markets of its trading
partners and thereby injure producers in those countries.
In particular, exports from communist countries could be
directed so as to flood domestic markets within a shorter
period of time than could occur under free market conditions.
In this regard, the Committee has taken into account the
problems which East-West trade poses for certain sectors of
the American economy. (Emphasis added.)1

1/ Senate Report 93-1298, (93rd Cong., 2nd Sess.), 1974, p. 210.
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And further, the Committee observed that,

The increase in imports required by the market disruption

.criteria must have occurred during a recent period of time,

as determined by the Commission taking into account any

historical trade levels which may have existed.l
While I hasten to reiterate that the Committee is not, here, addressing
the language fincreasing rapidly", its views are, nevertheless, instructive
in attempting to establish a standard for measuring that level of increased
imports that may be found to be a siginficant cause of material injury or
threat of material injury.

Firét,'although the language used by each House,
in this regard, is plainly different, both sets of language are formulated
to achieve nearly iden;ical objectives.2 Therefore, in view of the peculiar
gircumstances of the legislative.history, the Finance Committee's views on
.Athig_matter should Be read to the maximum reasonable extent to also color
the meaning of "increasing rapidly". Second, thé House language seems, overall,

to be a more difficult test to meet than that in the Senate bill.3

1/ Senate Report, supra, p. 212,
2/ See p. 18.°

3/ The House definition requires satisfaction of fairly stringent criteria
placed on discrete factors: thus, the bill requires that import levels
must be "substantial"; that the increase in imports must be "absolute"
and "as a proportion of..."; and that prices must be "substantially below"
all in addition to which imports must be rising "rapidly". See, H.R. 10710
(as reported by House), supra p. 35. The Senate language, however, calls
for a sequential weighing of integrated factors: Imports must be "in such
increased quantities as to be a significant cause of material injury or
threat thereof." See, H.R. 10710 (as reported by Senate), supra p. 277-278.
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Thus, having regard for the compelling reason to read the House
language of "increasing rapidly", to be, to the maximum reasonable extent,
consistent.with the Finance Committee's perspective on its‘test'and'having
regard for the House definition of market disruption being, overall, more
restrictive than the Senate's, the Finance Commiftee's_views well serve
as a minimum standard for determining the meaning of "increasing rapidly”
as used in Section 406(e).

In circumscribiﬁg'the'exercise of discretion to be used in determining
_that level of importation at which imports could bé'a cause of material
injury, the Finance Committee observed thét the'circﬁmstance to be addressed
is that in which "communist" imports could "flood" the domestic markét.l
Consequently, as a minimum, then, the operative notion under Section 406 (e)
would seem to be "flood".

In common usage, "flood" is understood to mean "to cover or.overwhelm...
inundate, deluge".2 Deluge implies "an irresistable rush of something"3
and inundate suggests ''to overhwelm by great numbers of éuperfluity of
something; swamp."é By comparison, 'rapidly" plainly deﬁotes sémething
entirely different, but its connotation fits well within the Finance
Committee's view of the character of the importaﬁion in question. '"Rapid"

is understood to suggest that which is

1/ Senate Report, supra, p. 210, _

2/ Webster's Third New International Dictionary (Unabridged), 1971, p. 873.
3/ Ibid., p. 598.

4/ Ibid., p. 1188.
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[Mlarked by a notably high rate of motion, activity,

succession, or occurence: requiring notably little time:

not slow or retarded... marked by abrupt action or decision

without delay or hesitation.l

Clearly then, in view of all the various and complex considerations
which proper interpretation of Section 406(e) requires, the most reasonable
interpretation of iﬁcreasing rapidly must be strongly colored by imports
increasing, in an empirical sense, so as to suggest an inundation, a high
rate of motion over a short time, an abrupt action.

There can be little question that Soviet imports of ammonia have been
4increasing steadily. 1In 1977 there were no Soviet imports. In 1978,
Soviet imports represented 2 percent of domestic consumption. In 1979,
they had captured 4 percent of consumption. In absolute terms, in 1978,
Soviet imports amounted to some 315 thousand short tons and grew to 777
thousand short tons in 1979. Such a doubling in ma;ket share and more
than doubling in absolute volume over a two year‘period is significant.

To be sure, this inérease is in contfast to the relatively static volume
and maiket penetration of nqn—SoQiet imﬁorted ammonia which have remained

at approximately 1.1 million short tons over the past two years and at

about 6 percent market penetration.

1/ Webster, supra, p. 1188.
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But to find that this increase in the level of imports, however
steady or significant, sufficiently touches upon a notion of inundatioﬁ,
abrupt action, or high rate over a short time in the sense of what appears
to be a reasonable interpretation of "rapidly increasing" is not so clear.
First, it cannot be ignored that Soviet ammonia is a new entrant to this
market. Thus, the reference to a historical level of zero will necessarily
make a rate of increase appear to be very significant in both absolute as
well as relative terms. Successful new entrants into a market will often
show marked increases in volume and even in market share from one year to
the next in the initial years of the market entry without requiring a
conclusion that such an increase is abrupt or inundating.

In addition, since the thrust of what is meant by increasing rapidly
reasonably includes a notion of high volume and short time, further note
must be taken of the circumstance under which Soviet ammonia arfives into
this country. The strategy used to market Soviet imports consists of
entering into long-term, fdrward pricing contracts for a prescribed volume
of ammonia. Testimony is on the record that Occidental's imports ﬁill
never amount to the full 2.3 million shqrt tons per year they have agreed
to purchase from the U.S.S.R. Occidental negotiates with potential
customers and obtains letters of intent to purchase specific quantities

of ammonia at certain prices, then, in turn, agrees on terms with

1/ In this connection, nothing in the legislative history suggests that
either House intended its formulation of market disruption to deter the
establishment of a respectable market share for imports from "communist
countries". .Indeed, the Senate Finance Committee observed that "a’
reasonable quantity of such materials could be imported from communist

countries without market disruption'. Senate Report, supra, p. 211.
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the U.S.S.R. at fixed prices for specific periods of time. The initial
coﬁtracts under which Occidental is presently selling the bulk of the
Soviet ammonia are for periods of up to ten years with fixed prices during
the first three years. The prices in the second and third yeérs, 1979

and 1986; are subject in most cases, to escalation clauses agreed to in
1976~1977, thch proﬁide for price increases ranging from 3 percent to

6 percent per year.

Thus, in contrast to a circumstance in which there is an inundation
of imports or a high rate of ammonia imports over a short time, we are
faced here with new imﬁorts which have grown from a 2 percent market
penetration in the first year of impprtation‘to a 4 percent market
penetration in thevsecond year. In absolute terms, we are dealing with
rather modest levels of imports, 315 thousand short tons in 1978 and
777 thouéand short tons in 1979, whose growth cannot be said to be
unreasonabié in the sense of the increasing rapidly as discussed above.
Furthermore, contracts already secured for 1980 and 1981 do not reveal

trends that radically differ from this pattern.1

1/ 1Information on future imports associated with existing contracts
was submitted to the Commission in confidence.
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Moreover, these are imports for which contracts were made years in
advance, with prescribed volumes and predetermined prices. The contracts
are known to the market piace and, in most instances, are with domestic
purchasers who formerly consumed captive ammonia. I am, therefore, unable
to find that either under the guidance of the Senate Finance Committee
language, or, indeed, on the very face of the language itself that, with
regard to the question of present material injury, Soviet imports of
ammonia are increasing rapidly.

Having, thus, disposed of .the question of whether Soviet imports are
increasing rapidly within the frémework of material injury does not, in this
case, necessarily resolve this question in the context of a significant
cause of threat of material injury. This casé presénts the unique circum-
stance in which the importer has every intention, barring some unforeseen
circumstance, of importing in the future at a predetermined level. While
such an intention, though strongly expressed and sffongly pursued, to me
seems to be too speculative to have a bearing on é finding of increasing
rapidly with respect to present-injury, the special nature of the circum-
stances and procedures of the imports in this case do seem to raise this
question as it goes to a finding of threat of material injury. Conseqpently,
if imports were, in'fact, to come in as intended By the impofteg, the
question exists as to whether imports are increasing rapidly with a view
to threat of material injury.

After two years of importation, after having achieved an importation
level of over three quarters of a million short tons, and in view of cohtracfs
for:future purchases, Soviet imports haye well established themselves in

this market and have established a sound base period against which to compare
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growth., By its testimony, Occidental fully expects, absent unforeseen
circumstances, that its imports of Soviet ammonia will, indeed, continue

to grow. Occidentallexpects to import approximately 1.5 million short

tons in 1980 and 2 million short tons in 1981. 1If the 1980 level is
reached, this would be approximately 7 ' percent of the projected domestic
consumption for 1980, an improvement of over 80 percent above that in 1979.
Moreover, the growth from a 4-percent market share to possibly a 7.3 percent
share, if achieved, would represent a one year advance in penetration nearly
equal to that achieved in the first two years-of importation. Such an
expansion seems to well-refiect the flavor of inundation and abfupt action
.contemplated undef Section 406(e).

To compound this rather dramatic-potential relative increase, the
potential absolute growth in imports above that of the 1979 level, likewise,
touches the concern implicit in the concept of increasing rapidly. Without
reaching a conclusion as to the actual health of the domestic industry, 777
thousand short tons of ammonia is a significant order of magnitude. It is
a level such that the potential impact on‘fhe domestic industry of an
additional 700 thousand or so short tons is substantially different than
the impact of that amount when there had been no previous imports. Thus, such
an expected growth, in one year, from the 777 thousand short tons it took
two years.to reach to the 1.5 million short tons expected for 1980, if
achieved, would be an absolute increase in imports also of an order and
chéracter that well falls within the color of abrupt action, high rate of
motion requiring notably little time, and inundation.

Therefore, I find that imports of Soviet ammonia are increasing rapidly

to the extent this consideration bears on the question of threat of material

injury under Section 406(e).
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Material Injury

Since I have concluded that Soviet imports of ammonia are not
increasing rapidly with respect to present injury, it is not necessary for
me to consider the question of whether the domestic industry is suffering
material injury. Nevertheless, having reviewed the record on this matter,
I join in thé tfeatment and conclusion of my colleagues, Vice Chairman
Alberger aﬁd Commissioner Stern, on the question of whether the domestic
industry is, at all, suffering material injury in this case. However,

1 disassociate myself with that part of their views on this matter which
may incorporate their belief, as expressed in the previous case,l that the
Trade Agreements Act of 1979 is useful in understanding the meaning of
"material injury" as it is used in Section 406(e) of the Trade Act of 1974.

Threat of Material Injury

Since I have found that Soviet ammonia imports are increasing
rapidly with regapqrtorconsiderations as to fhe-presence of threat of
materigl injury, it is necessary for me to reach aAconclusion as to
whether the domestic industry is, in fact, faced with this threat. 1In
this connection, I, again, join in the‘treatment and conclusion of my
colleagues, Vice Chairman Alberger and Commissioner Stern, on the-qﬁestion
of whether the domestic industry is faced with a<threat of"material
injury. |

Overdependence

Testimony was offered in this case that the concept of "market

disruption' under Section 406(e) incorporates a notion of "overdependence"

1/ Ammonia Report, supra,
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in addition to that provided for on the face of this section. Support

for this intérpretation is largely based on language found in the Senate
Finance Committee Report.l However, the completely confused origin

of this provision, as I have discussed, obstructs an easy understanding

of its meaning and intent. Thus, caution is warranted when relying on
expressions of intent in the respective Committee reports even when such
expressions go to ;angﬁagg used in present law. But to look to the report of
one Committee fo; support in'advancing a theory not expfessly provided for

on the face of this section, nor in any of its‘prior forms, seems to go
beyond the reasonable limits of statutory interpretationm. Consequently,

I find that Sectlon 406(e) does not contemplate overdependence as a’ discrete_
theory to be considered in ;eachlng a~conclus1on with regard to the

existence of market disruption.

1/ Senate Repoft,'suéra; pp.<210w21l;

2/ Even if Such a theory might be cognizable under Section 406(e), it cannot
be ignored that it is the well established practice of this institution,
founded both upon law and prudence, that in fulfilling its statutory
obligations.the Commission relies upon objective rather than subjective
factors. The core of the obJectlve factors that have been considered in
discharge of the Commission's responsibilities overwhelmingly have to do
with economic considerations. Nothing on the face of this section, in any
of its prior forms, nor, indeed, in the legislative history, remotely
suggests that Congress intended Section 406 (e) as mandate for this body
to stray from its usual practice. Thus, while from a trade policy or
foreign policy perspective, it is worthy of concern that this
country could be dependent upon the Soviet Union to satisfy as much as
10 percent of the domestic consumption of ammonia, action based upon such
a concern, unsupported by reference to the traditional objective factors
looked to by this institution, goes beyond this body's jurisdiction.
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STATEMENT OF REASONS FOR THE AFFIRMATIVE DETERMINATION OF CHAIRMAN
CATHERINE BEDELL AND COMMISSIONER GEORGE M. MOORE
This investigation is before ‘the Comimission as the result of a request by
the President. The President stated that 'there are reasonable grounds to
believe" that imports of anhydrous ammonia (ammonia) from the U.S.S.R. are
causing market disruption within the meaning of section 406 of the Trade Act
of 1974. On January 28, 1980, the Commission instituted investigation No.
TA-406-6 to detefmine whether imports of ammonia from the U.S.S.R. are causing
such market disruption.
The term "market disruption! is defined in section 406(e)(2) of the Trade
Act of 1974 as follows:
Market disfuption exists within a domestic industry whenever
imports of an article, like or directly competitve with an
article produced by such domestic industry, are increasing
rapidly, either absolutely or relatively, so as to be a
significant cause of material injury, or threat thereof, to

such domestic industry.

In accordance with section 406(a)(l), the Commission is to examine the impact

of imﬁorts §f amﬁonié from the U.S.SJR.’Qn'thé-dbmestic industry producing a
like or directly competitiﬁe article. Ammonia is identical in physical charac-
teristics and quality regardless of source; thereforé, for the purpose of'this
investigation, we consider the domestic indﬁstry to be the facilities in the
United States devoted to the production of ammonia.

In 1979, 51 companies operated ammonia plants at 79 locations with a total
operating design capacity‘of 20.4 million Shbrt tons ber year. 1In comparison,
in 1978, there were 59 domestic firms-at 93 locations with an operating design
capacity of 22 million short tons pfoducing ammonia. boméstié producers: range .
in structure from small chepical ot fergilizer compénies to large ingegrated
multinational oil and chemical corporationms. 'Some;df the largest aémonia pro-

ducers are farmer cooperatives.:
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In order to make an affirmative determination of market disruption, the
Comﬁission must find that imports afe "inéreasing rapidly, either absolutely or
relatively."” This requirement reflects the concerns of Congress regarding the
ability of Communist countries to direct their exports by virtue of their con-
trol of distribution'aﬁd_priée "so as td flood domestic markets within a shorter
time period than could occur undér free market conditibn." 1/ Although the
term‘"increasing rabidly" ié not statutorily defined, the Senafe Finance
Committee réport on the_Tradé Act provides further guidance as_to’its meaning:

The inérease in imports,réquired by the market disruption

criteria must have occurred during a recent period of

time, as determined by the Commission taking into account

any historical trade levels which may have existed. 2/
1t is clear éhat the incxease in imports can be gither absolute or relative
and must have been recent in fime. The increase in imports must also have been
rapidvand of a magnitude to be a sigﬁificant cause of material injury within
the meaniﬁg of the act. 3/ |

In 1973, Occidental Pe;rolguﬁ Corp. entered into an agreemgnt with the
So?iet Union which, among other things, gave Occidental.the exclusive right to

any specified-ampunt of Soviet ammonia fbr sale in the United States

beginning in 1978. Prior to 1978, there were no imports of ammonia from. the
U.S.S.R. ekcept a nominal amount in 1976. More than 300,000 short tons was
jmported in 1978, and imports further increased to 777,000 short tomns in 1979.

Occidental has advisédthatvﬁthout,import restrictions imports will total about

1.5 million short tons in 1980 and 2 million short togs in 1981.

1/ U.S. Senate, Trade Reform Act of 1974: Report of the Committee on Finance
. . ., S. Rept. No. 93-1298 (93d Cong., 2d sess. ), 1974, p. 210.

2/ Ibid., p. 212.
3/ Statement of reasons for determination of Commissioners George M. Moore,

Catherine Bedell, and Italo H. Ablondi, and views of Chairman Joseph O. Parker,
in Clothespins Prom the People's Republic of China, the Polish People's
Republic, and the Socialist Republic of Romania: Report to the President on
Investigations Nos. TA-406-2, TA-406-3, and TA-406-4 . . ., USITC Publication

902, August 1978.
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Imports of ammonia from Fhe'U;S.S.R. were equal to about 2 percent of
domestic productioﬁ in:1978 aﬁd'incfeased to 4 percent in 1979; they will rise
fo a level alﬁost equal to‘12 pércent of domestic production in 1981.

Considering historical trade levels and increases occurring during the most
recent period of time, it is clear that these imports are increasing rapidly,

both absolutely -and relatively, within the meaning of section 406.

Section 406 also requires that the rapid increase in imports be a -

"signiticant cause of material injury or tnreat thereof'" to a domestic

industry. Like the term "increasing rapidly," the statutory terms "significant

cause'' and "material injury, or threat thereof'" are not defined in the
statute but are discussed in the legislative history of this section. These

terms should not be confused with the causation and injury standards of

section 201, which is structured to permit the Commission to address

the problems of increased imports from all sources, whereas section 406

is specifically designed to address the unique problems of imports from

nonmarket economies. In explaining the difference between the causation
standards of section 406 and section 201, the Finance Committee Report

states:

This market disruption definition contained in the
Committee bill is formulated along lines similar to

the criteria for import relief under section 201 of this
bill. However, the market disruption test is intended
to be more easily met than the serious injury tests_in'
section 201. While section 201(b) would require that
increased imports of the article be a '"substantial
cause" of the requisite injury, or the threat thereof,
“to a domestic industry, section 406 would require that
the article is being, or is likely to be, imported in
such increased quantities as to be a "significant cause"
of material injury, or the threat thereof. The term
"significant cause" is intended to be an easier standard
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to satisfy than that, of "substantial cause". . . ..

In addition, the term "material injury" in section 406

is intended to represent a lesser- degree of ‘injury than
the term "serious injury" standard employed in section

201. .1/ - -

It is clear from these legislative comments that a "significant cause"
in section. 406 investigations must.-be an important: and factually identifiable .
cause, but the causation requirement -is intended to-be more.easily satisfied
than the requirement ;n'section.ZOI._

The';ermnqmate;ial‘injury,_or threatAthergof"‘is-ﬁot defined in ;he
statute;-hﬂpweven, the statutory‘history4indicates that the térm as used in
section 406 is intended to,represént a lesser degree of injury than the
"seriogs‘injury”~standard of section 201.

When: imports of ammonia from the U.S.S.R, commenced in 1978, the domestic
industry was in’a substantially: weakened competitive position. The industry's
vulnerability was due in part to-unused capacity resulting from the expansion of
production-facilities; in_ the mid—1970fs, and the increasing costs of natural
gas. |

In 1978, U.S. production of ammonia decreased from the 1977 level. 1In
1979 it increased oﬁly 2.7 percent above the level attained in 1977, the last
year in which there were no U.S. importsof-Soviet ammonia. At the same time, the
U.S. producersfyshgré‘ofLA6m;§tic é;nsuﬁ;¢i6ﬁ décfe;sedlbf 4:pe£centifrom the
1977 share, despifé 5'§fpé;cep£‘inprease in.consumbtiona

U.s. ammonia.pfqducti;e;capacity roéé'frbmAl7.2‘miilion short tons in
1974 to 22.0 millian short tohs.iﬁ,l978,.repreéenting,gg increase of'28 percent.

However, since 1978;.wh§n ammonia imports began to enter from the U.S.S.R., U.S.

productive capacity.haé declined by 5.7 bercent;

1/ U.s. Senate, op. cit., p. 212.
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In 1978 and 1979, 31 U.S. ammonia-~producing plants with a capacity of
3 million short tons were forced to close because their continued operation
was unprofitable. The closing and idling of these ammonia plants was the
single cause of the increase in domestic ammonia capacity utilization from
77 percent in 1978 to 89 percent in 1979. Seven of Occidental's 10 1oﬁg-
term contract customershaveclosedvdomestic'ammonia—producing plants énd replaced
the output of these facilities with imported low-cost Soviet ammonia.
The number of prqduption and related works engaged in producing ammonia

in the United States increased steadily from 3,828 in 1974>to,4,744 in 1977.
In 1978, the first year ammonia waé imported by Occidental from the U.S.S.R.,
the number of such workers decreased to 4,610; the pumber decreased further,
by 10 percent, to 4,137 in 1979. The number of hours such workers were employed
followed the same trend, increasing steadily from 8.4 million hours in 1974 to
10.3 million hours in 1977 but subseqﬁently dropping to 9.9 million hours in
1978 and 8.4 million hours in 1979.

~ Natural gas accounted for 64 percent of the cost of producing ammonia in
1978. The average price paid by U.S. amhonia producers for natural gas increased
_from_$0.48 per 1,000 cubic feet in 1974 to $1.55 per 1,000 cubic feet in 1979.
While the rising cost of natural gés contributes to the problems experienced by
the domestic industry, 1ow—pficed imports from the U.S.S.R. threaten material
injury to this industry, which is also faced with a severe costfpriée squeeze.
While natural gas cost $1.55 per 1,000 cubic feet on the average in 1979,
32 pefcent of the ammonia produced in the United States in 1979 used gas that
cost more than $2.00 per 1,000 cubic feet. - The cost of~ﬁatural gas and, hence,
the cost of ammonia production, will continue to increase and exacerbate the

threat of material injury to ammonia producers from imports of Soviet ammonia.
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Available profit-and~loss:data show net operating profit from domestic
ammonia operations declining from $316 million in 1976 to $149 million in
1977 and to. $10:million in 1978. In 1979, the profit level increased to
$68 million, which was 220 percent below the profit level of the domestic
industry in-1977.

OCCidentalvhas,contréctea with the U.S.S./R. to purchase annual quantities
of ammonia during the 20-year period. beginning in 1978. The contract has been.
modified several times, obligating -the Soviet Union to supply increasing
quaﬁtifié§ of ammonia..to-Occidental for sale in the United States.

Oc¢cidental estimates that approximately 1.5 million tons of .ammonia will
be-imporféd in 1980 and 2 ‘million tons will be. imported in 1981. Even if the
" Department ofaAgricﬁlture%*estimates of a 1.1-million-ton increase in ammonia
COnsumptidh'this year are accurate; .the domestic industry is imminently
threatened Witb'thé'captuIe“of'most if not--all of this inecreased consumption
by ngiet imports.

‘fhé-strategy used to market Soviet imports consists of-gntering into long-
term"forﬁard-price»cbntracts. -Occidental negotiates with potential
customers  and obtains letters of intent to purchase quantities of ammonia at
certain pricestand-then,-in turn, -agrees upon prices and quantitiesbwith the
U.S.S.R., with prices fixed for specific periods of time. The contracts
under which Occidental sells.to its customers are for periods up to 10 years
at prices fixed'for périods not exceeding 3 years. The prices in the second
and third years are fixed except for nominal .increases through escala-
tion clauses ranging.in most cases.from 3 percent to 6 percent a year.
Occidental is thus-able to.offer ammonia in the U.S. market at firm prices
for specified periods of-time by virture of the arrangements it has been able

to make with its Soviet supplier. The production and sale of ammonia by the
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U S.S.R. is a governmental operation and, therefore, does not have to be
‘responsive to the dlsc1p11nes of the free-market economy in which the U.S.
industry competes.

The pricesvat which'the imported ammonia was sold in the first year of
" the contracts appear to have been comparable with.U.S. market prices at the
time these forward;orice contracts were entered into. However, in 1980 and
1981, the price at the time of delivery, even with the application of a price-
escalation clause, will be helow ﬁ.S. market prices of domestically produced
ammonia.

The forward oricing'of'Soviet ammonialserves to aggravate the cost-price
squeeze with which the AOmestic ihdustry is faced. U;S. producers which are
confronted with rapidly increasing costs of natural gas are unable to compete
with the long-term contracts.made.available hy the U.S.S.R. Price of U.S.-
produced ammonia have rieen since 1979 to cover the escalating costs of
ammonia production;nthe prices of ammonia from the Soviet Union have increased
only slightly. Thus, the disbarity in prices is greater today than in 1979,
and consequently substantial sales will be lost ‘to Soviet imports in 1980.

By reason of Occidental s unique ability to forward price through long-
term arrangements with_the U.S.S.R., imports from the U.S.S.R. are able to
penetrate the U.S. market to an unlimited‘extent. ~Apparent domestic consumption
increased by abproximately SOb,OOO short tons ih 1978, or about 3 percent over
that in 1977. -In 1979, domestic consumption increased further by 1.2 million
short toms, or by 7 percentt Imports from the U.S.S.R. eupplied approximately
65 percent and 38 percent of this growth in 1978 and 1979, respectively. But
for the.declaration of a force majeure by the U.S.S.R. in January 1979, which
caused its failure to meet early 1979 delivery commitments, Soviet import

penetration would have been substantially higher.
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Soviet ammonia production éapacity‘isbschéduled to déuble between 1977
and 1982, increasing from.i7 ﬁillibﬁ short tons to 34 million sﬁort tons..
Soviet ammonia production capac1ty, which was about 20 percent less than U.S.
ammonia production capac1ty in 1977, will be aboué 60 percent greater than
U.S. ammoﬁla productlon capacity in 1982 ‘This tremendous growth in Soviet
productive capacity over a mere 5—year period does not appear to reflect
either Soviet or wof;d ﬁarket needs and éonseqﬁently_poses a threat to the

domestic industrj.

In October 1978 a CIA report entitled Soviet Chemical Equipment Purchases

from fhe‘West: Impact oﬁ Production ahd Foreign Trade predicte& that Soviet
exporté of amﬁoni; "Qill'bé an imbortant destabiliziné factor iniworld émmonia
markéts in the 1980's." 'Tﬁis report fﬁrther stated-that "producers inlthe
developedvWesgerﬁ countfies aimost certainly will Se‘affeétedA. . . with
depressea prices and profits in étoré.” |

A fﬁrther siénificaﬁg consequencelof tﬁese sales could be the pbﬁential
dependeﬁce<on the U.é.S.R..fﬁr a vifal raw matgrial.. Tﬁis was. of particular
concerﬁ toﬂthe Seﬁate Finance Committee,whiéh stated in its repoft ﬁhat it
"expecés tHe Commission éna the freéiden; to monitor caréfuliy import'trends
and to view each case with the.gqai'of preventing imprudent deﬁeﬁdence on a
nﬁnmarket economy for a vital material?" 1/ Certainly the ability éf ﬁhe
United States to maintain our highly efficient agricultural production
is vital to our economy and to.the.free world, wﬁich is also the beneficiary
of our agricultural efficiencf.

Dependence on Soviet-produced and Soviet-supplied ammonia for a signi-
ficant portion of our nitrogén requirements will place our agricultural and

other national requirementts in a vulnerable position. Ammonia plants are

1/ U.S. Senate, op cit. p. 211.
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capital intensive. Capital requirements will be difficult to obtain to meet
current and_future needs if the market structure is disrupted by Soviet-

~ produced ammonié which is marketed under terms and arrangements with which
the U.S. industry cannot compete because of the disciplines of a free-market -

economy.
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Conclusion

Much ‘Has been ‘said dbouf the recent recovery of the domestic ammonia’
industry froﬁ~thé'briﬁk'ﬁf”éééibhé”ihjUryf'5Yet’this modest recovery, which -
has occuirred only in the Iast ‘6 months, has not removed the threat of material
injury. Ammonia imports from the U.S.S.R. in 1980 will be 100 percent greater
than in 1979, and in 1981 they will be 150 percent greater. 1In the absence
of U.S. Government restrictions, it is almost certain that imports from the
U.S.S.R. will continue to increase rapidly in the years beyond 1981.

The 5-percentage-point improvement in the operatiﬁgAprofit ratio of the
domestic industry in‘1979.and the 6-percent increase in.production pale into
insignificance when examined in the light of the dismal prospects for the
future of this industry.

It is utter naivete to suggest that the domestic ammonia industry can
compete in a price-sensitive market with the onslaught of Soviet imports
whose low prices are guaranteed to'driQe U.S. purchasers away from domestically
produced ammonia. The suggestion that the domestic industry can compete in the
U.S. marketplace with Soviet imports which are certain to be -offered for sale
at prices wﬁich do not include the escalating costs of natural gas, labor, capital
improvements, financing, environmental protection costs, and the like ignores the
basie economic facts of life in the early years of this decade in our Nationm.

It is inevitable that unrestricted imports of ammonia from the U.S.S.R. in
the future will make the U.S. farmer more dependent on foreign sources for
fertilizers. This fact makes more meaningful the admonition of the Senate
Finance Committee when it stated that in proceedings of this nature it expected

this Commission to prevent "imprudent dependence on a nonmarket ecomomy for a

vital material".
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Therefore, on the basis of the foregoing, we have determined that the
criteria of section 406 of the Trade Act of 1974 have been satisfied for an

affirmative determination of market disruption.






SUMMARY

On January 18, 1980, the President requested that the U.S. International
Trade Commission (Commission) conduct an investigation under section 406 of
the Trade Act of 1974 concerning imports of anhydrous ammonia from the
U.S.S.R. In response to this request, the Commission instituted investigation
‘No. TA—406—6 on January 28, 1980. A public hearing in connection with this
'investigation was held on March 3, 1980. |

This is the second'investigation ﬁhe Commission has conducted under
séction 406 concerning imports of ammonia from the U.S.S.R. In December 1979
the President rejected the Commission's recommendation to iﬁpose quotas on
imports of ammonia from the U.S.S.R. One month later, however, the President
" announced that "receﬁt events have altered the international economic
conditions'" and took emergency action to impose a I—year quota. Developments

since the Commission's previous determination in October 1979 include:

December 27, 1979— U.S.S.R. troops invaded Afghanistan.

January 4, 1980---- The President announced the United
States would limit grain exports to the
U.S.S.R.

January 9, 1980---- The International Longshoremen's

Association imposed a total boycott
against trade with the U.S.S.R.

'~ January 18, 1980-—— The President ‘imposed a quota on
: imports of ammonia from the U.S.S.R.

February 25, 1980— The President ordered an embargo upon
the exportation of U.S.-origin
phosphates to the U.S.S.R.
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Nearly 75 percent of the ammonia, consumed in the United States is used as
fertilizer. There was a surge in U.S.. ammonia productive capacity in the
mid-1960's, which, was triggered by innovations in production technology. The
new plants were larger than the older plants .and offered considerable
.. economies of scale.. Fifty-one.companies produced 18.1 million short tons of
ammonia at 79 locations in the United States in 1979. ., .. . .«

Beginning in 1971, the U.S.S.R. embarked. on an ambitious program .to -build
40 large. ammonia plants by 1982. 'Most of the new ammonia plants in the '

- U.5.8.R. are financed through countertrade arrangements. One such " -.
cquntertrade .arrangement was -entered into by the:U.S.S.R. with Occidental.

. Petroleum. Corp. (Occidental) of California. .In exchange for technology and
equipment, ‘Occidental was:granted the exclusive right to sell up.to 1.7
“million short tons of U.S.S.R.-produced ammonia in' the United States each year
during 1978-98; this quantity was subsequently increased to 243~@111ion~short
tons each year for the first 10 years of the agreement. In addition, the
U.S.5.R. agreed to purchase euperphosphorlc acid from Occ1den;a1

Importsee; ammonia from the U.Ss. S-R. 1ncreased from 0 shortytons in 1977
to 315,000 short tons in 1978 and to 777 000 short tons in 1979. In 1979
imports from the U S S Ru accounted for 40 percent‘of total ammonia imports.

Occidental has advised the Comm1551on that except for import restrictions it
will import~app£oximate1y i.S Aillion ebort tons in 1980.;nd'ap;roximately 2.0
million short tons in-1981 from the U.S.S.R.

U.S. annual capacit& to produce amﬁenia increased from 17.2 million short
tons in 1974 to 22.0 million short tons in 1978 and decreased to 20.8 million

short tons in 1980. Capacity utilization decreased from 91 percent in 1974 to

77 percent in 1978 and subsequently increased to 89 percent in 1979.
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Thirty-seven ammonia production facilities, with a total capacity of 3.6
million short tons, have been closed or idled in the United States since
1977. 1In 1979 alone, 26 plants have been closed or idled. Yearend
inventories of ammonia held by U.S._producers increased from 12.6 percent of
U.S. production in 1975 to 15.8 percent in 1977, and subsequently declined to
14.7 percent in 1978 and 12 percent in 1979.

The number of production and related workers declined frém 4,744 in 1977
to 4,610 in 1978 and 4,13f in 1979. Capital expenditures for ammonia-
producing operations in the United States have also decreased, from $446
million in 1976 to.$56 million in 1979. |

Natural gas accounted for 64 percent of the cost of producing ammoﬁia in
1978. Sharp increases in the cost of natural gas have led to dramatic |
increases in the average cost of produétion since 1973. -Smaller'prdduction
facilities built before the technological innovations of the mia—1960's and
those without long-term natural gas contracts have been especialiy_affected.gyA
the natural gas price increases. In 1978, the average cost to produce a ton
of ammonia was about $81 per short ton, according to a 1979 sthdy conducted by
Ernst and Ernst for The Fertilizer Insti;ﬁte. The averagé spot pride for
ammonia in 1978 was an estimated $84 per short ton as reported by Green
Markets, a weekly trade journal. Spot prices for ammonia have tecovéred from
the low of $78 per short ton in June 1978 to $163 per short ton in february
1980. |

With increasing costs and declining prices, profits on U.S. ammonia
production operations decreased from $316 million in 1976 to $10 million in

1978. As prices recovered profits increased to $68 millién in 1979.
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INFORMATION OBTAINED IN ‘THE INVESTIGATION
Introduction

Following the receipt of a request from the President, the Commission, on
January 28, 1980, institutéd an investigation under section 406(a) of the
Trade Act of 1974 (19 U.S.C. 2436) to detérmine, with respect to ammonia
provided for in items 417.22 and 480.65 of the Tariff Schedules of the United
States (TSUS), which are products of the U.S.S.R., whether market disruption
exists with respect to merchandise produced by a domestic inéustry. 1/

Section 406(e)(2) of the Trade Act definées-market disruption to exist within a
domestic industry if "imports of an article, like or directly competitive with
an article prodiced’ by such domestic industry, afe in¢reasing rapidly; either
absolutely of relatively, so as to'be a significant cause of material injury,
or threat thereof, to.such»domestic“industry}"‘ The statute requires that" the
Commission 'submit its detérmination to the President within 3 months--in this
case by April 18, 1980.-

A public heéring7in‘cbnnéCtion with this investigation was held in
Washington, D.C., on March 3, 1980. - Notice of the investigation and the
public hearing was given by posting copies of the notice at the Office of the:
Secretary, U.S. .International Trade Commission, Washington, D.C., and at the’
Commission's office in New York City, and by publishing the notice in the

Federal Register of February 4, 1980 (45 F.R. 7645). 2/

This is the second investigation concerning imports of ammonia from the

U.S.S.R. the Commission has .conducted under section 406 of the Trade Act.

1/ A copy of the President's letter requesting the Commission to initiate an

investigation is presented in app. A.
2/ A copy of the Commission's notice of investigation and hearing is

presented in app. B.
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In October 1979 the Commission determined by a 3-2 vote that market disruption
exists with respect to imports of ammonia from the U.S.S.R. In order to
remedy this market disruption, the Commission recommended that the President
impose a quota for 3 years duration on U.S. imports of_ammonia from the

' U.S.S.R., 1/ as follows:

Quantity

(short tons)

1980--- 1,000,000
1981 - 1,100,000

1982--- -- 1,300,000

On December 11, 1979? the President, rejecting the Commissioﬁ's
recommendation, determined that "import relief is not in the national economic
interest." One month later on January 18, 1980,_however, the President
annﬁunced that "recent events have altered the international economic
conditions" and took emergency action under section 406(c) of the Trade Act to
impose a l-year quota ofvl million short tons on imports of ammonia from the
U.S.S.R. 2/ At the same time the President requested that the Commission

initiate a new investigation under section 406(a) of the Trade Act.

1/ A copy of the Commission's notice of determination and recommendations to
the President is presented in app. C. The Commissioners' statements of
reasons in this investigation together with the information obtained in the
investigation are published in Anhydrous Ammonia From the U.S.S.R. ..., USITC
Publication 1006, October 1979. :

2/ Copies of the President's December 11, 1979 determination and his
January 18, 1980 proclamation are presented in app. D.
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Description and Uses
In this report the terms "anhydrous ammonia" and "ammonia" are used

synonymously. ~ The term’"anhydrdué;"‘whicﬁ means without water, is often used

by the industry to distinguish pure ammonia, NH3  from équa ammonia,

NH3.H20, which is a solution of ammonia dissolved in wafe?. ﬁy weigﬁt,
ammonia is 82 percent nitrogen and 18 percent hydrogen.

Ammonia ié~6ﬁém;f‘the most basic commercially produced chemicals in the
world., It is usédfaé'a ma jor end pfoduct and as ;nliﬁtermediate in the
production of more éémpléx chémicals.b-Virtﬁéily all commercially fixed
nitrogen (Shemically cpmbined)ais derived from ammonia.

Nearly 75 percent of the ammonia consumed in the United States is used as
fertilizeg. lAmmonia_can be applied directly to farmland or it can be upgraded
into other fertilizers. In addition, ammonia is used in the production of

explosives and blasting agents, livestock feeds, fibers, plastics, resins, and

elastomers. U.S. consumption of ammonia, by end uses, is- shown in table 1.
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Table 1.--Anhydrous ammonia: Percentage distribution of U.S. consumption, by
end uses, 1975

End use Percent

 Fertilizers:

Ammonia, direct application
Ammonium nitrate ———
Urea
Ammonium phosphates -
Ammonium sulfate :
All other (nitrogen solutions, etc.)

Total :
Explosives and blasting agents:
Commercial—-
Military--

Total

Livestock feeds
Fibers, plastics, resins, and elastomers
Miscellaneous~—==—========—=

69 66 48 09 90 68 0 00 00 e es o oo Se  se secee e

Grand total

Source: Copyright permission grénted by Stanford Research Institute,
Chemicals Economics Handbook, April 1977..

At normal atmospheric -temperatures éhd bréssures, amﬁonia is a coldrless o
gas with a sharp, intensely irritating odor. -Ammoni; is toxié aﬁd hazardous;
inhalation of concentrated fumes can be fatal. In addition, ammonia is a
. moderate fire hazard.

Ammonia gas can be easily liquefied by increasing the-pressure or
decreasing the temperature. The industry has found that ammonia in liquid
form is easiest to ship or store. Consequently, rail tank caré, tractor
trailers, pipelines, ocean—éoing véssels, and storage tanks have been

. specially designed to handle liquefied ammonia.
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Modern ammonia plants produce one grade of ammonia. Most ammonia is sold
with a guaranteed purity of 99.5 percent. When used for refrigeration and
metallurgy, however, ammonia must possess a>purity of 99.98 percent and 99.99
percent, respectively. Extra precautioes may be required in handling ammonia

for these special end uses to prevent contamination.

froduction Process

The basic feedstocks for ammonia_plants’iq the United States are air,
which is 78 percent nitrogen; natural gas, and water. Io some foreign plants,
'naphtha, oil, or coal is used‘in lieu of natural gas. 1/

The flrst ‘commercial process for the direct synthe31s of ammonia was
developed in Germany by Fritz Haber and Carl Bosch during the early 1900's.
The flrst otent utlllzlng the Haber-Bosch process was constructed in Germany
in 1913 Durlng World War I, ‘the great need for,nitrates in munitions, and
the d1ff1cu1ty of 1mport1ng sodium nitrate during wartime led the U.S.
Government to construct the first U.S. d1rect—synthe31s plant for produc1ng
ammonia at Muscle Shoals, Ala., in 1918. This plant had a design capacity of
10,000 short tons per year. |

During the period 1920-60, the U.S. ammonia industry expanded rapidly in
the United States oecause of the continﬁiﬁg demand for military explosives and
propellants, and impressive increases in farm.crop yields that resulted from
the application of hitrogenous fertilieers. Ammonia plants increased
gradually in size, Qith plents built during this era generally having a
capacity ranging from 30,000 to:100,000 tons per year.

Beginning in 1963, the United States experienced a surge in ammonia

production capacity as a result of major changes in engineering technology. A

1/ A detailed discussion of the ammonia production process 1s presented 1in
app. E.
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new concept i