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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

(337-TA-42) 

CERTAIN ELECTRIC SLOW COOKERS 

Notice of Commission Procedure on the 
Presiding Officer's Recommendation for 
Relief, Bonding, and the Public Interest 

Recommendation of presiding officer issued 

On September 12 ,  1978, the presiding officer in investigation No. 

337-TA-42 (Certain Electric Slow Cookers), being conducted by the United 

States International Trade Commission under the authority of section 337 of 

the Tariff Act of 1930, issued his recommended determination that the 

Commission-- % 

Q (1) Terminate this 337 action with respect to the Sanyei Corporation, 

Sanyei New York Corp., Kusumi Electric Manufacturing Co., Ltd., and NGK 

Insulators, Ltd. (also known as Nippon Gaishi Mfg., Ltd.); 

( 2 )  On the basis of licensing and assignment agreements executed between 

respondents Lakewood Manufacturing Co. (Lakewood) and Imarflex Manufacturing 

Company, Ltd. (Imarflex), and complainant Rival, terminate this investigation 

with respect to Lakewood and Imarflex; and 

(3) Find H & H Manufacturing Company and H & H Appliances in default and 

in violation of section 337 of the Tariff Act of 1930. 

An addendum to the recommended determination finding Electrical & 

Electronics in violation of section 337 was issued by the presiding officer on 

. +  
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October 20, 1978. The presiding officer 

to the Commission for its consideration. 

has certified the evidentiary. record 

Copies of  the presiding officer's 

recommended determination and the addendum thereto may be obtained by 

contacting the Office of the Secretary t o  the Commission, 701 E Street, N.W., 

Washington, D.C. 20436, telephone (202) 523-0161. 

Requests for oral argument and oral presentation. At present, no oral 

argument is planned with respect to the recommended determination of the 

presiding officer. Similarly, no oral presentation is planned with respect to 

the subject matter of section 210.14(a) of the Commission's Rules of Practice 

and Procedure (19 CFR 210.14(a)) concerning relief, bonding, and the 

public-interest factors set forth in section 337(d) and (f) of the Tariff Act 

of 1930, as amended (19 U.S.C. 1337), which the Commission is t o  consider in 

the event it determines that there should be relief. However, the Commission 

will consider requests for an oral argument or an oral presentation if they 

are received by the Secretary to the Commission no later than 30 days after 

publication of this notice in the Federal Register. 

Written submissions on the Recommended Determination. 

Written submissions from the parties, other interested persons, government 

agencies and departments, governments, or the public with respect to the 

recommended determination will be considered by the Commission if received not 

later than 45 days after publication of this notice in the Federal Register. 

Written presentations on relief, bonding, and the public interest 

A party to the investiga'tion, an ,interested agency, a public-interest 

group, or any interested member of the public may file a written submission on 

relief, bonding, or the public interest. 
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1. Relief. If the Commission finds a violation of section 3 3 7 ,  it will 

issue (1) an order which could result in the exclusion from entry of certain 

electric slow cookers into the United States or (2) an order which could 

result in requiring respondents' to cease and desist from alleged unfair 

methods of competition or unfair acts in the importation and sale of these 

slow cookers. Accordingly, the Commission is interested in what relief should 

be ordered, if any. 

2. Bonding. If the Commission finds a violation of section 337 and 

orders some form of relief, such relief would not become final for a 60-day 

period, during which the President would consider the Commission's report. 

During this period, the slow cookers would be entitled to enter the United 

States under a bond determined by the Commission and prescribed by the 

Secretary of the Treasury. Accordingly, the Commission is interested in what 

-bond should be determined, if any. 

3. The public interest. If the Commission finds a violation of section 

337 and orders some form of relief, it must consider the effect of such relief 

upon the public interest. Accordingly, the Commission is interested in the 

effect of any exclusion order or cease and desist order upon (1) the public 

health and welfare, ( 2 )  competitive conditions in the U.S.  economy, ( 3 )  the 

production of like or directly competitive articles in the United States, and 

(4 )  U . S .  consumers. 

Written submissions to the Commission. The Commission requests that 

written submissions of two types be filed in order to focus the issues. 

1. Briefs on the presidihg officer's recommendation. Parties,to the 

Commission's investigation, interested agencies, and the Commission 
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investigative staff are encouraged to file briefs concerning exceptions to the 

presiding officer's recommendation. Briefs must be filed with the Secretary 

to the Commission no later than 45 days after publication of this notice in 

the Federal Register. Statements made in submissions should be supported by 

references to the record. 

consolidate their submissions, if possible. 

Persons with the same positions are encouraged to 

2. Written comments and information concerning relief, bonding, and the 

public interest. 

agencies, public-interest groups, and any other interested members of the 

Parties to the Commission's investigation, interested 

public are encouraged to file written comments aad information concerning 

relief, bonding, and the public interest. These written submissions will be 

very useful to the Commission if it determines that there is a violation o f  

section 337 and that relief should be granted. 

Written comments and information c'oncerning relief, bonding, and the 

public interest shall be submitted as follows. First, complainant shall file 

a detailed proposed Commission action, including a proposed determination of 

bonding, a proposed remedy, and a discussion of the effect of its proposals on 

the public health and welfare, competitive conditions in the U.S. economy, the 

production of like or directly competitive articles in the United States, and 

U . S .  consumers, with the Secretary to the Commission no later than 30 days 

after publication of this notice in the Federal Register. Second, other 

parties, interested agencies, public-interest groups, and other interested 

members of the public shall file written comments and information concerning 

the action which complainant has proposed, any available alternatives, and the 

i 
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advisability of any Commission action in light of the public interest 

considerations listed above no later than 45 days 'after publication of this 

notice in the Federal Register. 

Additional information. The original and 19 true copies of all written 

submissions must be filed with the Secretary t o  the Conmairaion. If you wish 

to submit a document (or a portion thereof) to the Commission in confidence, 

you must request in camera treatment. Your request should be directed to the 

Chairman, of the Conmission and must include. a full statement of the reasons 

the Commission should grant such treatment. 

such submission in confidence or return the submission. All nonconfidential 

written submissions will be open to public inspection a t  the Secretary's 

Off ice. 

The Commission will either accept 

Notice of the Commission's investigation was published in the Federal 

' Register of July 6,  1977 (42 F.R. 34558). 

By order of the Commission. 

Secretary 

Issued: December 8 ,  1978 
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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

a 

In the Matter of 1 
Investigation No. 337-TA-42 

CERTAIN ELECTRIC SLOW COOKERS ) 

1 

NOTICE OF AND ORDERS FOR TERMINATING CERTAIN 
RESPONDENTS AND ACTION REGARDING RECOMMENDED 

DETERMINATION OF THE PRESIDING OFFICER 

This is a proceeding instituted pursuant to section 337 of the Tariff Act 

of 1930, as amended (19 U.S.C. 1337), by a notice published in the Federal 

Register on February 9, 1978 (43 F.R. 5590). The matter was assigned to 

administrative law judge Donald K. Duvall (the presiding officer) after the 

Commission instituted the investigation. 

On September 12, 1978, the presiding officer reconmended that the 

Commission grant certain motions to terminate certain respondents (Motion Nos 

42-1 and 42-41 and that the Commission find certain respondents in violation 

Of the statute. 

the Commission find an additional respondent in violation of the statute. 

On October 20, 1978, the presiding officer recommended that 

Upon consideration of the presiding officer's recommended determination 

and the record in this proceeding, the Commission -- 
(1) grants the motion to terminate respondents Sanyei 

Corporation, Sanyei New York Corporation, Kusumi Electric Mfg. 

Co., Ltd., and NGK Insulators, Ltd. (also known as Nippon 

Gaishi Mfg., Ltd.) (Motion No. 42-1); 
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( 2 )  grants the motion to terminate respondents Lakewood 

Manufacturing Company and Imarflex Manufacturing Company, Ltd. 

(also known as Imanishi Flexible Tube Manufacturing Company, 

Ltd.) (Motion No. 42-4); and 

(3) declares the proceeding more complicated as to 

respondents H & H Manufacturing Co.; H & H Appliances; and 

Electrical and Electronics, Ltd., in regard to the issue of 

violation and remands to the presiding officer so that he may 

augment the record concerning the issue of violation and issue 

a new recommended determination not later than 90 days after 

the date these orders issue. 

This investigation is designated as more complicated for the reason that 

there has been difficulty in obtaining information, resulting in an inadequate 

record upon which to base a reasoned determination. The Commission believes 

that additional time is necessary to resolve the difficulty by obtaining 

specific information as to the allegedly infringing imported articles, such as 

samples, and as to the effect or tendency of the unfair methods or unfair acts 

alleged to cause injury by these respondents to a domestic industry. 

These Commission orders are effective on the date of their publication in 

the Federal Register. Any party wishing to petition for reconsideration of a 

Commission determination when such has been made must do so within fourteen 

( 1 4 )  days of service of the Commission determination. Petitions must be in 

accord with section 210.56 of the Commission rules (19 CFR 210.56).  Any 

person adversely affected by a Commission determination may appeal such 

determination to the U.S. Court of Customs and Patent Appeals. 



3 

Copies of the Commission's orders and opinion i n  support of these orders 

are available to  the p u b l i c  dur ing  o f f i c i a l  working hours a t  the Office of the 

Secretary, U . S .  International Trade Commission, 701 E S t r e e t ,  N.W., 

Washington, D . C .  20436, telephone (202) 523-0161. 

By order of the Commission, 

Secre tary 

Issued: February 9 ,  1 9 7 9  

, 
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UNITED STATES INTERNATIONAL, TRADE COMMISSION 
Washington, D.C. 20436 

i 

) 
In the Matter of ) 

1 
CERTAIN ELECTRIC SLOW COOKERS ) 

Investigation No. 337-TA-42 

NOTICE OF THE COMMISSION PROCEDURE ON THE PRESIDING OFFICER'S 
RECOMMENDED DETERMINATION, RELIEF, BONDING, AND THE 

PUBLIC INTEREST, AND OF THE SCHEDULE FOR 
FILING WRITTEN SUBMISSIONS 

Recommendation of "vi o 1 at ion" issued 

In connection with this investigation by the U.S. International Trade 

Commission under section 337 of the Tariff Act of 1930, as amended (19 U.S.C. 

13371, of alleged unfair methods of competition and unfair acts in the 

importation and sale of certain electric slow cookers in the United States, 

the presiding officer recommended on May 9, 1979, that the Commission -- 
(1) 

( 2 )  determine that there is a violation of section 337. 

grant the joint motion f o r  summary determination and 

The presiding officer certified to the Commission for its consideration the 

evidentiary record, which had been augmented pursuant to the Commission's 

order to remand of February 9, 1979. Interested persons may obtain copies of 

the presiding officer's recommended determination o f  May 9, 1979 (and all 

other public documents), by contacting the office of the Secretary to the 

Commission, 701 E Street NW., Washington, D.C.,20436, telephone (202) 523-0161. 
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Requests for oral argument and oral presentation 

At present, no oral argument is planned with respect to the recommended 

determination of the presiding officer. 

planned with respect to the subject matter of section 210.14(a) of the 

Commission's Rules of 'Practice and Procedure (19 CFR' 210,14(a)) concerning 

Similarly, no oral presentation is 

relief, bonding, and the public-interest factors set forth in section 337(d), 

(f) and (g)(3) of the Tariff Act of 1930, as amended, which the Commission is 

to consider in the event it determines that there should be relief. 'However, 

the Commission will consider written requests for an oral argument or an oral 

presentation if they are received by the Secretary to the Commission no later 

than the close of business (5:15 p.m., e.d.t.1, on June 28, 1979. 

Written submissions to the Commission 

The Commission requests that written submissions of three types be filed 

no later than the close of business on June 28, 1979: 

1. Briefs on the presiding officer's recommended determination. Parties 

to the Commission's investigation, interested agencies, and the Commission 

investigative staff are encouraged to file briefs concerning exceptions to the 

presiding officer's recommended determination. 

parties of record to the Commission's investigation on or before the date they 

are filed with the Secretary. Statements made in briefs should be supported 

by references to the record. Persons with the same positions are encouraged 

to consolidate their briefs, if possible. 

Briefs must be served on all 
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2 .  Written comments and information concerning relief, bonding, and the 

public interest. Parties to the Commission's investigation, interested 

agencies, public-interest groups, and any other interested members of the 

public are encouraged to file written comments and information concerning 

relief, bonding, and the public interest, These submissions should include a 

proposed remedy, a proposed determination of bonding, and a discussion of the 

effect of the proposals on the public health and welfare, competitive 

conditions in the U.S. economy, the production of like or directly competitive 

articles in the United States, and U.S. consumers. These written submissions 

will be very useful to the Commission if it determines that there is a 

violation of section 337 and that relief should be granted. 

3. Requests for oral argument and oral presentation, Written requests 

that the Commission hold oral argument and/or oral presentation must be filed 

with the Secretary to the Commission as described above. 

Additional information 

The original and 19 true copies of all briefs, written comments, and any 

written request must be filed with the Secretary to the Commission. 

Any person desiring to submit a document (or a portion thereof) to the 

Commission in confidence must request in camera treatment. 

should be directed to the Chairman of the Commission and must include a full 

statement of the reasons why the Commission should grant such treatment. 

Such request 

The 

Cammission will either accept such submission in confidence or return it. 

nonconfidential written submissions will be open to public inspection at the 

Secretary's Office. 

All 
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Notice of the Commission's investigation was published in the Federal 

Register of February 9, 1978 (43 F.R. 5590). 

By order of the Commission. 

,//e! 
Kenneth R. Mason 
Secretary 

Issued: June 6, 1979 



UNITED STATES INTERNATIONAL TRADE (%MI&;ON 1u Pi4 4 :, 32 
Washington, D. C. 

Investigation No. 337-TA-42 

ORDER 

Pursuant to my authority as Chief Administrative Law Judge o f  this 

Commission, I hereby designate Administrative Law Judge Donald K.  Duvall 

as Presiding Officer in this investigation. 

The Secretary shall serve a copy of this order upon all parties of 

record and shall publish it in the Federal Register. 

C h g f  Administrative Law Judge 

Issued February 10, 1978 





UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

1 
In the Matter of 1 

CERTAIN ELECTRIC SLOW COOKERS 1 
) 

1 Investigation No. 337-TA-42 

CORRECTION OF NOTICE OF INVESTIGATION 

The United States International Trade Commission published in 

the Federal Register of February 9, 1978 (43 F.R. 5590) a notice of inves- 

tigation in the matter of certain electric slow cookers investigation No, 

337-TA-42. 

The investigation was instituted on February 6,  1978, rather 

than January 6, 1978, and the number o f  the U.S. Letters Patent involved in 

the investigation was incorrectly identified at line 8 o f  page 5591 as 

3,881,099 rather than 3,881,090. The notice of February 9, 1978, is 

corrected accordingly. 

By order of the Commission. &-/&- 
./I<enneth R. Mason 

Secretary 
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I n v c s t i g s t i o n  No. 337-TA-42 

Notice is hereby given t h a t  a complaint was f i l c d  with  t h e  U.S. t 

I n t c r n a t i o n a l  Trade Conmission on December 20 ,  1 9 7 7 ,  undcr s e c t i o n  337 o f  t h e  

T a r i f f  Act o f  1930, as unencled (19 U.S.C. 1337) ,  on b e h a l f  of R i v a l  Manu- 

f a c t u r i n g  Conpany, Kansas Cil .y,  Ilissouri 6,1129, a l l e g i n g  t h a t  u n f a i r  methods 

o f  compet i t ion and u n f a i r  acts e x i s t  i n  t h c  importation o f  c e r t a i n  el-ectric 

slew coolccrs i n t o  the United S t a t e s ,  or  i n  tl1ej.r szilc., by reason o f  the  

a l l e g e d  coverage o f  such e lectr ic  slow . .  cookers by t h e  c l a h s  o f  U.S. Letters 

P a t c n t  3 ,881 ,090 .  The complaint allcges such u n f a i r  methods. of cordpetition and 

u n f a i r  acts  have t h e  e f fec t  o r  .tendency t o  des t roy  o r  s u b s t a n t i a l l y  i n j u r e  an i n d u s t r y ,  

e f f i c i e n t l y  and econoraj.ca1l.y operated , i n  the  United S t a t e s .  Complainant 

requests permanent e x c l u s i o n  from entry  , i n t o  t h e  United S t a t e s  o f  the  art icles  ' 

in quest ion.  Complainant also r e q u e s t s  exc lus ion  from e n t r y  i n t o  t h e  United , 

S t a t e s ,  except  under bond, of  t h e  a r t i c les  i n  ques t ion  d u r i n g  t h e  i n v e s t i g a t i o n  

of t h i s  mat ter .  

Having considered t h e  complaint ,  t h e  United S t a t e s  I n t e r n a t i o n a l  Trade . 

Commission on January 6 ,  1978 ,  ORDERED: 

1. T h a t ,  pursuant t o  subsecti .on (b) o f  s e c t i o n  337 o f  the T a r i f f  Act o f  

1 9 3 0 ,  as amcndcd (19 U.S.C. 1337), an i n v e s t i g a t i o n  be i n s t i t u t e d  t o  d e t c r n i n c ,  

undcr s i ibscc t ion  (c) vhcthcr,  on the basis of  t h e  a l l e g a t i o n s  sct f o r t h  i n  t h e  



2 

complaint and t h e  evidence adduced, t h e r e  i s  a v i o l a t i o n  o r  reason t o  b e l i e v e  ti?at 

t h e r e  i s  a v i o l a t i o n  o f  subsection (a) of  t h i s  s e c t i o n  i n  t h e  unauthorized importation 

o f  c e r t a i n  electric  slow cookers o r  t h e  components thereof i n t o  t h e  United S t a t e s ,  o r  

1 
i n  t h e i r  sale,  by reason of  t h e  a l leged  coverage of such e lectr ic  slow cookers by the  

‘ - c la ims  o€ U.S. L e t t e r s  P a t e n t  3 , 8 8 1 , 0 9 9 ,  the  e f fect  o r  tendency o f  which i s  t o  destroy 

o r  s u b s t a n t i a l l y  i n j u r e  an industry,  e f f i c i e n t l y  and economically operated, i n  t h e  

United S t a t e s .  

2. That,  f o r  the purpose o f  t h e  i n v e s t i g a t i o n  so i n s t i t u t e d ,  t h e  fol lowing 

persons a l l e g e d  t o  be  involved i n  t h e  unauthorized importation o f  such articles 

i n t o  t h e  United S t a t e s ,  o r  i n  t h e i r  s a l e ,  are hereby named as respondents upon 

which t h e  complaint and t h i s  n o t i c e  a r e  t o  be  served: 

Importers and/or Agents 

Lakewood Manufacturing Co., Inc .  H & H Appliances 
530 E a s t  Wardlow Road 5020 Rosemead Blvd. 
1,ong Beach, C a l i f o r n i a  90807 
Sanyei New York Corp. 
1199 Broadway 
New York, New York 10001 

Imanishi F l e x i b l e  Tube M f .  Co., Ltd. Nippon Gaish i  Mfg. Ltd. 
( a l s o  known as  Imarflex blfg. Co., Ltd.) No. 2-56, Suda-cho, Mizuho-ku 
P.O. Box 75 ,  Higashinari  Nagoya C i t y ,  A i c h i  P r e f . ,  Japan 
Osaka, 537-91, Japan 

K u s u m i  E l e c t r i c  Mfg. Co., Ltd. 7th-lOth F l o o r ,  Yuen Shing Bldg. 
1010 Tomuro, Atsugi  C i t y  64  Hoi Yuen Road ( a l s o  P.O. Box 9594) 
Kanagawa P r e f . ,  Japan Kunu Tong, Kowloon, Hong Kong 

P i c 0  Rivera ,  C a l i f o r n i a  90660 

Manufacturers, Exporters and/or Agents 

E l e c t r i c a l  6 E l e c t r o n i c s ,  Ltd. 

H & H Mfg. Co. 
Hignshihaze, Kim-cho 
S o r  aku- gun 
Kyoto 619-02, Japan 

Sanyei Corporation 
No. 1-2 4-chome 
Kotobuki, Taito-ku 
Tokyo, Japan 

I 

3. That,  f o r  t h e  purpose o f  t h e  i n v e s t i g a t i o n  so  i n s t i t u t e d ,  Judge Nyron R.  

Renick, U.S. I n t e r n a t i o n a l  Trade Commission, 701 E S t r e e t ,  N . W . ,  Vashington, D . C .  

20436, i s  hereby appointed as presiding o f f i c e r .  
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a. . 
4 .  T h a t ,  f o r  the purpose o f  t h e  i n v c s t i g a t i o n  so h s t i t u t e d ,  Edward 1.1. 

Lcbow, U . S .  I n t e r n a t i o n a l  Trade Coi:inission, 701  E S t r c e t ,  N.W.,  Washington, 

D. C. 20436,  i s  hereby namd Conmission i n v e s t i g a t i v e  a t torney .  

Responses m a t  he submitted by the named respondents i n  accordance with 

' sec t ion  210.21'  o f  t h e  C o m i s s i o n ' s  Rules  o f  P r a c t i c e  and Procedure,  as amended 

(41 F.R. 17710 ,  A p r i l  2 7 ,  1976).  Pursuan.t t o  s e c t i o n s  201.16(d) and 210.21(a) 

of the R u Z c s ,  such responses w i l l  b e  considered by the  Commission if rece ived  

not later than 20  days af ter  t h e  date of s e r v i c e  of t h e  complaint.  Extensions ,  

of time f o r  submitt ing a response w i l l  not be granted u n l e s s  good and s u f f i c i e n t  

cause t h e r e f o r  i s  shown. 

. F a i l u r e  of a respondent t o  f i l e  a t imely  respon& to each a l l e g a t i o n  i n  t h e  

coldplaint cnd i n  t h i s  n o t i c e  nay be deened t o  const i tu te .  a waiver of t h e ' r i g h t  

to appear and c o n t e s t  the a l l e g a t i o n s  of the  c o n p h i n t  a n d  o f  t h i s  n o t i c e ,  and 

will authorize.  t h e  p r e s i d i n z  o f f i c e r  and t h e  Commission, without f u r t h e r  n o t i c e  

. t o  the respondent ,  t o  f i n d  the  facts t o  be  as a l l e g e d  i n  t h e  complaint and t h i s  

notice and t o  enter both a recormended determinat ion and a f i n a l  d e t c n n i n a t i o n ,  

' 

r e s p e c t i v e l y ,  c o n t a i n i n g  such f indings .  

The complaii i t ,  with  t h e  except ion  of c o n f i d e n t i a l  information referred t o  

t h e r d h ,  56 a v a i l a b l e  f o r  i n s p e c t i o n  by i n t e r e s t e d  persons  a t  t h e  Office of t h e  

Secretary, U . S ,  I n t e r n a t i o n a l  Trade Conmission, 701 E S t r e e t ,  N.V.# 'PJashington, 

D.C. 20436, and i n  t h e  h'ew York C i t y  o f f i c e  o f  t h e  C o m i s s i o n ,  6 W k l d  Trade 

Center.  

By 0 r d e r . o f  t h e  Comtission. 

. ' .-- 
KEK&ERI R. .NASOX 
S e c r e t a r y  

I s sued:  ,February 6 ,  1978 





UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D . C .  20436 

1 
I n  the  Matter o f  1 

1 
CERTAIN ELECTRIC SLOW COOKERS 1 

Invest igat ion No. 337-TA-42 

COMMMISSION DETERMINATION, ORDER, AND OPINION 

The U.S. In ternat iona l  Trade Commission conducted an inves t igat ion  under 

the  authori ty  o f  s e c t i o n  337 o f  the  Tar i f f  Act o f  1930,  as amended (19 U . S . C .  

13371, o f  a l leged unfa i r  methods o f  competition and unfa i r  acts i n  the  

unauthorized importation i n t o  t h e  United S t a t e s  o f  c e r t a i n  e lec t r i c  slow 

cookers covered by Claims 1 and 2 o f  U . S .  L e t t e r s  Patent No. 3 , 8 8 1 , 0 9 0 ,  o r  i n  

t h e i r  sa le  by the  owner, importer, consignee,  or  agent ,  the  e f f e c t  o r  tendency 

of which i s  t o  destroy or  s u b s t a n t i a l l y  i n j u r e  an industry,  e f f i c i e n t l y  and 

economically operated,  i n  t h e  United States ,  On July 26 ,  1979,  the  Commission 

determined t h a t  there  i s  a v i o l a t i o n  o f  s e c t i o n  337 and ordered t h a t  e lec t r i c  

slow cookers f a l l i n g  within Claims 1 o r  2 o f  U.S. L e t t e r s  Patent  No. 3 ,881 ,090  

be excluded from entry  i n t o  the  United States f o r  the  term o f  t h a t  patent  

( u n t i l  A p r i l  29 ,  1992) unless the  importation i s  l i censed  by t h e  patent owner. 

The purpose o f  t h e  Commission determination, order ,  and opinion i s  t o  

provide f o r  the f i n a l  d i s p o s i t i o n  o f  the  Commission's inves t igat ion  o f  c e r t a i n  

electric  slow cookers. 

Determination 

Having reviewed the  record compiled i n  t h i s  i n v e s t i g a t i o n ,  the  Commission 

on July 2 6 ,  1979,  determined-- 
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1. That with respect t o  H & H Manufacturing Company, H & H Appliances ,  

and E l e c t r i c a l  and E l e c t r o n i c s ,  Ltd. ,  which are respondents i n  i n v e s t i g a t i o n  

No. 337-TA-42, there  i s  a v i o l a t i o n  o f  s e c t i o n  337 o f  the  T a r i f f  Act o f  1930,  

as amended, i n  t h e  importation i n t o  and sale i n  the  United S t a t e s  of c e r t a i n  

e lec t r i c  slow cookers by the  owner, importer, consignee,  o r  agent o f  e i t h e r ,  

t h e  e f fec t  o r  tendency o f  which i s  t o  s u b s t a n t i a l l y  i n j u r e  an industry ,  

e f f i c i e n t l y  and economically operated, i n  the  United S t a t e s ;  

2. That the  appropriate remedy f o r  such v i o l a t i o n  i s  t o  d i r e c t  t h a t  

e l e c t r i c  slow cookers which i n f r i n g e  U . S .  L e t t e r s  Patent  No. 3 , 8 8 1 , 0 9 0  be 

excluded from entry  i n t o  t h e  United S t a t e s  f o r  the  term o f  s a i d  patent ,  except 

where such importation i s  l i censed  by the  owner o f  s a i d  p a t e n t ;  

That,  a f t e r  considering t h e  e f f e c t  o f  such exc lus ion  upon the  publ i c  

h e a l t h  and welfare, competitive conditions i n  the  U.S. economy, t h e  production 

of l i k e  o r  d i r e c t l y  competit ive a r t i c l e s  i n  t h e  United S t a t e s ,  and U.S. 

consumers, such e lec t r i c  slow cookers should be excluded from e n t r y ;  and 

3. 

4. That the  bond provided f o r  i n  subsection (g ) (3 )  o f  s e c t i o n  337 o f  

the  T a r i f f  Act o f  1930,  as amended, b e  i n  t h e  amount o f  50 percent  ad valorem 

(ad valorem t o  b e  determined i n  accordance with s e c t i o n  402 o f  t h e  T a r i f f  A c t  

o f  1930,  as amended (19 U.S.C. 1401a)) o f  the  imported a r t i c l e .  

Order 

Accordingly, it is hereby ordered-- 

1. That e lec t r i c  slow cookers which i n f r i n g e  U.S. L e t t e r s  Patent  No. 

3 , 8 8 1 , 0 9 0  are excluded from entry  i n t o  t h e  United S t a t e s  f o r  t h e  term of s a i d  

patent ,  except where such importation i s  l i censed  by the  owner o f  said patent ;  
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2 .  That the  e lec t r i c  slow cookers  ordered t o  be excluded from entry  are 

e n t i t l e d  t o  entry  i n t o  the  United S t a t e s  under bond i n  t h e  amount of  50 

percent ad valorem (ad valorem t o  b e  determined in  accordance with s e c t i o n  402 

o f  the Tar i f f  A c t  o f . 1 9 3 0 ,  a s  amended (19 U.S.C. 1401a)) from the day after 

t h i s  order i s  received by the  Pres ident  pursuant t o  s e c t i o n  337(g) o f  t h e  

Tar i f f  Act o f  1930, as amended, u n t i l  such time a s  the Pres ident  n o t i f i e s  the  

Commission t h a t  he approves or  disapproves t h i s  a c t i o n ,  b u t ,  in  any event ,  not  

la ter  than 60 days a f t e r  such date o f  rece ipt ;  

3. That t h i s  order be  published i n  t h e  Federal  R e g i s t e r  and that  t h i s  

order and the  opinion i n  support t h e r e o f ,  be  served upon each party o f  record 

in  t h i s  inves t igat ion  and upon the U.S. Department o f  Health,  Education, and 

Welfare, the  U.S. Department o f  J u s t i c e ,  the  Federal  Trade Conmission, and the  

Secre tary  o f  the  Treasury; and 

5 .  That the Commission may amend t h i s  order at  any time. 

By order o f  the  Commission. 

Sec  r e t  ary  





COMMISSION OPINION 

Procedural History 

The present investigation was instituted by the Commission on February 9, 

1978, on the basis of a complaint filed by Rival Manufacturing Company 

(complainant) , alleging that nine respondents were in violation of section 337 
of the Tariff Act of 1930, as amended, by reason of the unauthorized 

importation or sale of electric slow cookers which infringe complainant's 

patent, U.S. Letters Patent No. 3,881,090 ('090 patent). 

The notice of investigation, published in the Federal Register on 

February 9, 1978 (43 F.R. 55901, named nine respondents as follows: 

Sanyei Corporation, Sarkyei New York Corporation, NGK 
Insulators Ltd. (a/k/a Nippon Gaishi Mfg., Ltd.), and 
Kusumi Electric Mfg. Co., Ltd. (hereinafter collectively referred 
to as the Sanyei respondents) ; 

Lakewood Manufacturing Company (Lakewood) and Imarflex 
Manufacturing Company, Ltd. (a/k/a Imanishi Flexible Tube 
Manufacturing Company, Ltd.) (Imarflex); and 

H & H Manufacturing Company (H & H Japan), H & H 
Appliances (H & H USA), and Electrical and Electronics, 
Ltd. (E & E), 

On February 9, 1979, the Commission issued a Notice of and Orders for 

Terminating Certain Respondents and Action Regarding Recommended Determination 

of the Presiding Officer, in which the Commission ordered that the 

investigation be terminated as to the Sanyei respondents, Lakewood, and 

Imarflex. - 1/ The Commission also ordered that the investigation be declared 

- -  1/ See Commission Opinion in Support of Orders Terminating Certain 
Respondents, Declaring this Matter More Complicated, and Remanding this Matter 
for Further Proceedings, inv. No. 337-TA-42, at 2 and 4 (hereinafter Comm. Op. 
of Mar. 15). This opinion is found in App. B, infra. 
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more complicated as to H & H Japan, H & H USA, and E & E. 

as to the latter three respondents was remanded to the administrative law 

judge (ALJ) so that the record concerning the issue of violation could be 

augmented and a new recommended determination could be issued. This 

The investigation 

Commi s s ion 

Japan, H & 

a pp e ar an c e 

sufficient 

action was based on the opinion that the record regarding H & H 

H USA, and E & E, none of whom answered the complaint or made any 

and who were found in default by the ALJ, did not include 

evidence on which a determination could be made. 21 - 
The record was augmented by complainant, as well as by the Commission 

investigative attorney. On April 27, 1979, complainant and the Commission 

investigative attorney filed a joint motion for summary determination. 21 No 
answers were filed by any of the three respondents. 

On the basis of the record compiled in this investigation, the ALJ 

recommended on May 9, 1979, that the Commission find H & H Japan, H & H USA, 

and E & E in violation of section 337. 

this recommended determination. 

No exceptions were filed regarding 

On June 6 ,  1979, a notice was issued providing interested parties with 

the opportunity to request oral argument and oral presentations before the 

Commission and to file written submissions regarding this investigation. No 

requests were received. Only the complainant and the Commission investigative 

attorney filed written submissions in the form of a joint brief. Therein, 

they supported the ALJ's recommended determination that H & H Japan, H & H 

- 2/ Comm. Op. of Mar. 15, at 7. 
31 Motion Docket No. 42-7, Joint Motion of Complainant and Investigative 

Stgff under 19 CFR 210.50 on all Issues and Matters in Support Thereof. 
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USA, and E & E be found in violation of section 337 on the basis of having 

imported into the United States or sold in the United States electric slow 

cookers which infringe the '090 patent and which substantially injured, or had 

the tendency to substantially injure, complainant, an efficiently and 

economically operated industry. 

On July 26, 1979, the Commission determined by a 5 to 0 vote that all 

three respondents were in violation of section 337. 

Commission determined by a 5 to 0 vote to exclude from entry into the United 

States electric slow cookers which infringe U.S. Letters Patent No. 

3,881,090. 

amount of 50 percent ad valorem (ad valorem as determined in accordance with 

section 402 of the Tariff Act of 1930, as amended (19 U . S . C .  1401a)) of the 

imported article. 

In addition, the 

The bond, pursuant to section 337(g)(3), was determined in the 

The Issue of Violation 

In the opinion of March 15, 1979, the Commission explained why the 

investigation as to H & H Japan, H & H USA, and E & E was remanded. The 

Commission noted that 'I w here the Commission determination results in 

affirmative relief, it must be supported by 'reliable, probative, and 

substantial evidence.' 5 U.S.C. 556(d)." 41 The Commission was of the opinion 

that "the record was not 

- 
sufficiently developed to make a determination on 

the issue of violation. (footnote deleted)" 5/ - 

-1 4 2) Id at 7. 
- 51  2) Id at 5. 
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The principal issues which the Commission was originally unable to 

address because of the insufficiency of the record were (1) whether the '090 

patent was infringed, ( 2 )  whether infringing electric slow cookers were 

imported into the United States or sold in the United States by respondents, 

and (3)  whether the injury to complainant was caused by such importation and 

sale. 

As a result of the remand proceedings, the record now contains sufficient 

evidence on which a reasoned determination can be made, Additions to the 

record have addressed the previously unsupported allegations. These include 

physical exhibits of imported electric slow cookers, affidavits showing 

causation of injury, customs invoices illustrating substantial importations of 

electric slow cookers, and requests for admissions made to each of the three 

respondents. 

An examination of the physical exhibits of respondents' products, which 

are now properly part of the record, '61 - indicates that the respondents' 

electric slow cookers read on Claims 1 and 2 of the '090 patent and therefore 

infringe that patent. - 7 1  The exhibits, purchased in the United States, are 

labeled as being made in Japan or Hong Kong indicating that they were imported 

into and sold in the United States, They also bear the names of two 

respondents, H & H USA and E & E. The affidavits - 81 are those of officers of 

61 - See Exh. P, Q, and R, submitted by the Commission investigative attorney 

7 1  In addition to the physical exhibits, one claim chart clearly shows 
on-April 2 7 ,  1979, in support of the joint motion for summary determination. 

through original, color photographs that E & E ' s  products infringed the '090 
patent. 

81 - See Submission nos. VII, VIII, and I X ,  Affidavits of Miller, Ostroski, 
an3 Manning, respectively, submitted by the complainant on April 2 7 ,  1979, in 
support of the joint motion for summary determination. 
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complainant in which they state, on the basis of their own knowledge, that 

respondents' products are being imported into and sold in the United States to 

former or present customer of complainant thereby causing complainant to lose 

those sales. 

substantially injured, or that there is a tendency of substantial injury, by 

the activities of the respondents. 91 The customs invoices now introduced 

into the record - 10/ show that 60,000 electric slow cookers have been imported 

This evidence supports complainant's allegation that it is being 

into the United States by H & H USA. 

Evidence on the record prior to remand shows that, after the successful 

introduction of complainant's product in 1973, - 11/ complainant's sales of its 

patented electric slow cooker had decreased both in volume and in dollar value 

at the same time that respondents were introducting their products into the 

market. This decrease accrued in the face of projected growth in 

complainant's electric slow cooker sales. Statistics included in the record 

show the decline in the volume of sales and in the dollar value of the sales 

to former customers during the years 1975 to mid-1978. - 12/ The number of 

91 No discovery was taken of cpmplainant's customers because of 
complainant ' s  estimation that such requests for information is potentially 
damaging to its goodwill among those businesses, some of whom have remained 
customers or are potentially customers. 
of Manning, submitted by complainant on April 27, 1979, in support of the 
joint motion for summary determination. 

27, 1979, in support of the joint motion for summary determination. 

was sworn to.) 

support of its motion for entry of default, at 1-3. 

Submission no. IX(a> , Affidavit 

- 10/ See Exh. F, submitted by the Commission investigative attorney on April 
- -  11/ See Complaint, at 15-16 and Exh. 3, (The information in the complaint 

- -  12/ See Affidavit of Breeden, submitted by complainant on Aug. 21, 1978, in 



6 

employees in the plants manufacturing complainant's electric slow cookers also 

decreased significantly during the years respondents were importing infringing 

articles. 13/ - 
The requests for admission asked that the respondents admit that they 

manufacture, import, or sell electric slow cookers which infringe the '090 

patent. Under Commission rule 210.34(b) (19 CFR 210.34(b)) the matters 

addressed in a request for admission-- 

may be deemed admitted unless, within ten (10) days after service of 
the request . . . the party to whom the request is directed serves 
upon the party requesting the admission a sworn written answer or 
objection addressed to the matter. 

No response was received at any time from any respondent. 

No evidence on the record, either before or after remand, refutes 

complainant's allegations or the evidence summarized above. 

The combination of (1) the evidence on the record before remand; (2) the 

additional evidence showing infringement, importation, and causation of 

injury; (3) the lack of any evidence refuting complainant's allegations; and 

(4) the requests for admission demonstrates to us that complainant and the 

Commission investigative attorney have not only attempted to, but also have 

succeeded in placing on the record the information upon which a reasoned 

determination can be made. Where information is unobtainable, the record now 

indicates that an attempt was made to obtain the information. 14/ - 

- 13/ Complaint, at 17. 
14/ For a discussion of our concern that the record show that all attempts 

arrmade to construct a record upon which a reasoned determination can be 
made, - see Comm, Op. of March 15, at 8-9 and n. 13. 
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Thus, the Commission has found a violation of section 337 by H & H Japan, 

H & H USA, and E & E. 

by these three respondents the Commission adopts the findings of fact, 

conclusions of law, and recommendations of the ALJ in his recommended 

determination of May 9, 1979. 

In making a determination of violation of section 337 

Remedy, the Public Interest, and Bonding 

1. Remedy. 

The Commission finds that an exclusion order is the appropriate remedy 

for the violation of section 337 which is found to exist. Therefore, the 

Commission has ordered exclusion from entry into the United States of electric 

slow cookers which infringe U.S. Letters Patent No. 3,881,090, except where 

such importation is licensed by the owner. This exclusion will run for the 

term of this patent. 

A cease and desist order would not be an appropriate remedy in this 

investigation, because it is not likely that such an order would be effective 

against foreign respondents and would not include within its scope any 

domestic importers not named in this investigation. 

2 .  The Public Interest. 

There are no public-interest factors which would oppose the issuance of 

an exclusion order in this investigation. 

3. Bonding. 

The Commission has determined that a bond in the amount of 50 percent ad 

valorem (ad valorem as determined in accordance with section 402 of the Tariff 

Act of 1930, as amended (19 U.S.C. 1401a)) of the imported article should be 
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required during the 60-day period in which the President may approve the 

Commission's determination or disapprove it for policy reasons. 

this amount is designed to offset any unfair competitive advantage accruing to 

importers of electric slow cookers which infringe the '090 patent. 

A bond of 
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1571  AIlSTKACT 
An electrically hsated cooking utcnsil has a rernovahlc 
ceramic cup-shapcd vcssel for holding foldstuff. The 
ceramic \esse1 is r c t i n e d  in operative position b! a 
metiillic bowl shaped wall locatcd interiorly of  thc 
cooking utensil. Electrically rcsistivc heater wire is 
spiralled around the outwiIrdly facing side of thc rc- 
taining tva l l .  bvithin thc ch;innclsd groovcs of an ndja- 
ccntly a t t x h e d  comprcssivc mouriting unit. Thc 
mounting u n i t  is hcld in placc along ths pcrimctcr of  
the rctaining structure by a spring i n  such ;I niiinncr 
that automatic tcnsion compcnsation is providcd for in 
response to thcrmal e.sp;insion a n d  contractions. Thc 
heater \vires arc snc;ipsulatcd hy glass fihcr insulation 
thcrehy achieving slcctriciil isolation. 

2 Claims. 3 Drawing Figures 
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1 
ELECTRIC COOKlKC, UTEKSIL tlA\*lXG A 

REAlOVARLE CERAMIC VESSEL 

BXCKGROUND AND BRIEF DESCKIPTION O F  
7 " E  IN\'E~'TlON 

Electric cooking utensils having heater wire 1vr;ippc.d 
about the outside of a vcsscl for the heating of ftxd- 
stu.ffs contained therein arc well kno\vti in the art. How- 
ever. these dc\,iccs ;ire suhjcct to viiricrus deficiencies. 

If the cernmic utcnsil were tobrciik i t  is possihlc that 
the user thereof could sustain serious clcctric;il shocks 
if the foodstuff were to contact the "hot" c1cctric;il \vir- 
ing. I t  is possible that even ;I small unseecn criick in  the 
ceramic or earthenware container rnay ; i l l ~ w  cnouph 
seepage o f  liquid foodstuffs to create a dangerous clcc- 
trical shock hazard. 

Accordingly. it  is a primary object of the suhjcct i n -  
vention to eliminate or reduce the potential clectrical 
s h o c k  hazard in a non-thermostatica11y controlled clcc- 
tric cooking utensil which  normally results when the 
earthenware vcsscl breaks. The heater wircs ;ire cn- 
c a x d  i n  a separate metallic wall which is separate from 
the earthenware vessel. The metallic wall is electrically 
insulated. and if  the vessel were to break or develop a 
small unseen crack. resultant liquid seepage would not 
result i n  a shock hazard. In  fact. with the subject inven- 
tion, the liquid is precluded from entirely contacting 
the heater wires. This feature is further enhanced hy a 
substantially liquid proof seal that is formed by the 
upper portion of the inner metallic container and the' 
wall of the outer container of  the utensil. 

In the prior art, thermally induced expansions and 

2 
placcahlr earthenware vcsscl. I f  the cooking v e s s ~ l  
should brc;ik ncr damage will occur to the heater. and 
the uscr ma! simply insert ;I rcplaccmcnt vcsscl. In 
prior art dc\ iccs hwvctsr. hrcakage of the carthcntv;ire 
vcsscI ivill ncccssitntc cspcnsivc iuid time consuwing 
f;ictory repair. This is :iwidcd hy the ;iforementioned 
c c r n b t  ruct ion.  

It  i 5  yet anothcr ol>jrct of the suhjcct invention ti)  
pro\ idc ;in elcctric slo\v cooking utcnsil in  tvhich the 

IO pcrssihility of  the contents thc'rcof being inad\crtcntly 
hurnc'd is suhstantiall!, minimized. In prior art de\ ices 
ha\ ing the heater 1virc.s attached dircctl! to the exterior 
surfiice of the cooking vessel "hot spots" \vi11 dcwlop 
along thc heater uirc region. Food contncting thcsc 

15 iircas m;iy he burned under certain conditions. In the 
suhjcct invention thc heater wires arc attached to a scp- 
;ir;ite metallic ~ . d 1 .  Betwccn the other side o f  this nic- 
tollic uall and the outer surfacc o f  the c;irthcnu.arc 
cooking vessel is an air pocket or chamber. brhich facil- 

20 itates the uniform distrihution of heat to the vcsscl. The 
vessd is thus uniformly heatcd and h o t  spots which ma! 
operate to hurn the contents thereof are avoided. 

I t  is yet another ohject to  provide iin electric slow 
cooking non-thermostiiticall!. ccmtrcillc'd utcnsil which 

3 .is particularly suited for the slow cooking of  foodstuffs. 
The utilization of thc aforcmcntioned construction i n  
which an air pocket or chamber operates to uniformly 
distribute heat is particul;irly suited to slcr\v cooking ap- 
plications. Slow cooking operations are particularly 

30 vulnerable to hurning from "hot spots". which. as men- 
tioned. ;Ire eliminated in the subject design. 

* Other and further ohjccts of the invention. together 

I 

0 .  

i 

. . . . . . . .  

.............. . . . . . . . . .  . . . . . . . . . . .  .............. .............. ............. .............. ............. .............. .............. contractions of the heater .wires wil l  promote the sus-. with the features of novelty appurtenant thereto. \vi11 
ceptibility of the carthenware vessel to cracking or de-r ~= appear in  the course of the, following description. 
teriorating, because of the physical contact of the wire. 
Also. since the wire is glued or otherwise fixedly at- 
tached to the carthenware vessel. expansions or con- 
tractions of the wire itself may ultimately result in  a de- 
terioration of the heater circuit as the wire conse- 
quently rnay break or become loose. 

I t  is a further object of the subject invention to avoid 
the preceding difficulties through the utilization of a 
unique heater wire attachment means. As mentioned 
previously. the heater wires are not wound around the 
earthenware vessel, so that the vessel itself will not be 
subject to the strains of expansions o r  contractions 
thereof. The wires are encapsulated by gliiss fiber i n -  
suation and are held in place about the outer surface of 
the separate metallic wall within the grooves in an inde- 
pendent mounting unit. A spring connects the ends of 
the heater wire mounting unit so as to compensate for 
expansions and contractions. Varying spring tension 
thus insures that the wires will adjustably be held within 
the circumferential grooves of the mounting unit .  

Another object of the subject device is to provide nn 
electric cooking utensil having an carthenware vessel 
which may easily be washed and cleaned. Since no 
wires are attached to the earthenware vessel removabil- 
it! is allowed and washing rnay thus be accomplished 
b) completely immersing the earthenware vessel in wa- 
ter. The vessel itself is completely watcrproof since it 
is glazed o n  both sitlcs. Prior art ~lc\,iccs arc' not itw 
mersible in  water because damage to the electrical cir- 
cuitry would likcly occur. and cleaning o f  the cooking 
surfaccs thus becomes difficult. 

I t  is yct another object of the subject invention to 
provide an clcctric cooking utensil having an easily rc- 
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DETAILED DESCRIPTION OF THE INVENTION 
In  the accompanying drawings which form a part o f  

the specification and itre to  be read in conjunction 
therewith. and in which like reference numerals are 

FIG. 1 is an cxploded view of the dcvicc showing the 
top, the earthenware vessel. and the enclosure means: 
FIG. 2 is a sectional and fragmentary view of the 

cooking utensil; and 
FIG. 3 is a schematic diagram of the electrical wiring 

utilized by the subject device. 
In FIG. 1, numeral 10 depicts a glazed cnrthenware 

cooking vessel that removably fits within the metallic 
shell ( o r  outer container) structure 11 and which has 

" a lid 13 removably located thereon. The  outer cdge 12 
of the lid will engage circumferential inner surfaces 15 
of lip structure 16 in vessel 10, thereby locating the lid. 
A bowl shaped metallic inner container 19 is positioned 
within the shell I I with its upper circumferential edge 

" 17 contacting the outside circumferential cdge 18 on 
the undersitle of lip 16 on v~.s..el 10. In this manner vcs- 
sel 10 is located and retained within the metallic shell 
11. It  is significant to note that the only physical con- 
nection between the vesscl 10 and the shell 11 occiirs 

6o at the interface o f  cdges 17 and 18 and that elsewhere 
a11 inner iiir chamber 21 (FIG. 2 )  scparatc \vi111 I9 from 
tlic c;irtticnwarc vcswl. 

As seen in FIG. 2. inner container 19 has an uppc'r 
ortion 23 that is crimped around the top of shell ual l  '' !S to hold container 13 i n  plscc. This crimped portion 

also precludes liquid trom cntcring the area whcre the 
later described heatcr wires are located during the nor. 

40 employed to indicate like parts in the various views: 

4s 
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mal irnd cnpcctcd use cof thc utensil. Bolt 29 dcpcnds tancc 37cr. When rotated an additional position, wires 
from the hottom .of the inner contuitrcr 19 ;rnd serves 3 6 ~  m d  36h will hoth be clcctrically connccted to con- 
to furthcr rct;iin siiiiie hy its connection to shell hottoni (.her 47 and both heater elements will be working. 
28, Pin 29 cxtcl1r)s from the hottom of contginer 19 Iilttcr P(jsiticm corrcsponds to the "high" setting of 

switch 34. through w:III ?H tcr thereby prcvctit coiituincr 19 from 5 
rotating w i t h  respect to shell 11. h r l t  27 ;11so hiis sol- Frcm the foregoing. it will be seen that this invention 
dcrlcss connector 30 riiouritc 'cl  therethrough which.f.1- is hcrcina~ovc onc \vcll adapted srt f(orth to attain tl,pcther a11 of thc other ends and advantages objects 
C i h i I t C S  thc grlrunding Of mctilllk StrllCtUrC 19 ;IIld the 

\\hich ;ire obvious and which inherent to StrUC. 
mct;il shell \\ails 1% imd 25 to furthcr sipnifiaintlj re- turc. 
duct clcc1ric:il shnck hii~itrds. Finiilly. fCC1 f support I O  It will bc undrntood that certain features and sub- 
the entire unit  in thc usuul  manncr. combinations are o f  utility and mag be employed with-  

Elcctriciil ciirrctit enters thc dcvicc through cahlc 3 1. l l U t  rcfcrcnce to other fcatures and subcombinations. 
and is delivered vi;\ switch 32 to OIIC or hoth of the As many possible embodiments may be mnde o f  the 
heater \\ires. \r.hich ;Ire gcncrillly indic;ttcd at 36;1 ;1nd jnventlon without departing from the scope thereof, it 
36h. The rlot;lry knc,l, 34 actually f;lcilil;htcs the  st,itch. 1s 1s to be. understood that 311 matter herein set forth or 

s h ( ~ n  In the accompanying drawings is to be inter- inp opcriiticrn :IS indicotcd in FIG. 3. The hcatcr ivircs 
Pretcd arc cornpriscd of clcctrically resistive conductors 3711 Having thus described my invent ion,  1 and 37h which arc cnCilpSUliltCd by vin)l o r  SiliCOIlC in-  1. An electric non-thermostitical]y controlled cook- 

suliition 38tr i l td  38h. The heater wires ;trc located C X -  ing utensil fiir slow cooking or warming food, said uteri. 
tcriorly of  the substantially vcrtical wall of container 19 20 si1 including a vessel comprised of ceramic or earthern- 
u.ithin grotrvcs4 1 which form a portion of the gt'ncriillp %'are m2teriiIl. said vessel having an annular lip located 
cylindricitl hc'iltcr \virc mounting u n i t  40. This heater at the upper end portion thereof and extending radially 
\virc m(>unting u n i t  scrvcs 10 compressively retain and 
lixutc the wires apiiinst thc side wall of the container generally cylindrical side wall integrally formed w i t h  

said lip and a bottom wall. 
an innctr container constructed of material having the 

19. 

ability to conduct heat and having a shape similar it is to  hc noted that the discloscd consiruction is fa- 

to said vessel and sized to permit at least a portion cilitiitcd hy the utilization of suitably insulated hcater 
of said vessel to be received within said inner con- \\ire such its that which is cornmcrcially availahlr from 

Springfield Wirc. lnc., o f  Springfield. Mass.. and which tainer. the inner container being substantially sepa- 
is described i n  ;I Sale Bulktin cntitled "Springfield 30 *rated from said vessel by an air chamber located 
Wirc." i\nd printed in thc U.S.A. in Oct.. 1969. therebetween, 

Hci1tc.r \virC mounting u n i t  40 does not extend cum- at least one electric heating element operable to sup- 
plctcly around thc circumference: of container 19. A ply heat to the utensil contents by heating said 

,inner container, said inner chamber and said ves- 

tainer and being attached to the exterior surface of of the mounting u n i t  and holds s ime  in place by the ex- 35 

said inner container and electrically insulated crtion of prcssurc. Also. the lower edge of u n i t  40 rests 
upon pins 40;1 which cxtend horitontully from con- thcrefrom, 
taincr 19. This construction cnablos the mounting unit an outer container being of a size and shape to hold 
to  compensate f o r  thermally induced expansion of the substantially all of said inner container and said 
hcatcr wircs and container 19 since the spring 42 will 40 vessel therein, said inner container having an upper 
expand when nccessary and at the same time maintain end portion forming a seal with said outer con- 
gufficicnt prcssurc on the mounting unit  to insure ap- tainer, said seal thereby precluding liquid located 
propriatc hcatcr wire position. If the heater wires were interiorly of said vessel from reaching said electric 

heating element while pouring out the contents of 
45 wid vessel o r  in the event of said vessel becoming 

simply glued to thc surfiice of wall 19, for example, 
cracked or broken. said lip of said vessel contacting thermal cxpansion could destroy the glued interface. 

ultimately causing the heatcr wires to detach and fall said seal and supporting substantially the entire 
toward thc inner bottom of the cooking utensil. weight of said vessel thereon i n  spaced relationship 

I n  operution. hcut generated by the heater wires is from said inner container so that neither said side 
conducted by adjacent wall 19 into the inner chamber wall nor said bottom contacts said inner container, 

I. 21. This causes a mass of hot air of substantially uni- said vessel structure including said lip permitting 
.. form tcmperaturc to contact the surface 12 of the said vessel to be easily removed from said con- 

. - earthenware vessel 10, and heat is conducted there- tainer without removing any other portions of the 
utensil or using special tools, 

ing element to the exterior surface of said inner 
container. and 

said electric heating clement thereby effecting the 
hcnting of said heating clement. 

2. The combination as in claim 1 wherein said heat- 
ing clement attaching means includes a cylindrical 
mounting having a circumference less than said inner 

a spring incnher. said spring nwnbcr operable to ra i l .  

thcrmnlly indlicrd cxpirnsions or contractions of said 
mounting unit. 

t 

B 

illustrative and not in a limiting sense. 

outwardly therefrom, said vessel further including a 

25 

spring " cxtcnds through the gap 43 ends 
I sel, said heating element encircling said inner con- 

' 

4 through I O  accomplish thc cooking dfljodstuffs within attaching for securing and attaching said heat- 
the vessel. 

55 It is to be noted that the utilization of thc air pocket 

tic of deviccs h:iving hcatcr wires attached directly to  
thc cooking vessel. Sincc the construction as shown 
lcsscns the likclihood of hot spot burning of foodstuffs, 
it is particularly adapted for slow cooking operations. 

The c i r c u i t  i ~ s  shown i n  FIG. 3 discloses the electrical 

l i  virtually climinatcs thc hot spots which iire characteris- electric lead means for applying electric current to 

i 

,rtiiired in  thc subject dcvicc, The center con. container* the mounting unit  having ends connected by 

ductor of Plug 46 is grounded as shown lo the iently Secure and locale the mounting unit on said inner 
inner container to guard against shock hazards. When 65 container while at the Same time compensating for I 

switch 32 is rotatcd counterclockwise one Position, 
wire 47 will be clectrically connected to heater wire 
36u thereby grneriting hcat in the distributed rcsis- * * * * *  

* ,  
.I 
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CERTAIN ELECTRIC SLOW COOKERS 
I n v e s t i g a t i o n  No. 337-TA-42 

. COMMISSION OPINION I N  SUPPORT OF ORDERS TERMINATING 
CERTAIN RESWNDENTS, DECLARING THIS HATTER 

MORE COMPLICATED, AND REMANDING THIS 
HATTER FOR FURTHER PROCEEDINGS 

Procedural History 

This i n v e s t i g a t i o n  was i n s t i t u t e d  pursuant t o  s e c t i o n  337 o f  t h e  T a r i f f  

Act of 1930,  as amended (19  U.S.C. 1337). Notice of i n s t i t u t i o n  o f  the  

i n v e s t i g a t i o n  was published i n  t h e  Federal  R e g i s t e r  on February 9 ,  1978 (43 

F.R. 5590). The complainant named i n  the  n o t i c e  was Rival  Manufacturing 

Company ( h e r e i n a f t e r  complainant). 

were Sanyei Corporation, Sanyei New York Corporation, NGK Insula  tors , Ltd. 

( a l s o  known as Nippon Gaish i  Mfg., Ltd.) ,  and Kusumi E l e c t r i c  Mfg. Co. ,  Ltd. 

The respondents named i n  t h e  same n o t i c e  

( h e r e i n a f t e r  c o l l e c t i v e l y  r e f e r r e d  t o  as Sanyei);  Lakewood Manufacturing 

Company ( h e r e i n a f t e r  Lakewood) ; Lmarflex Manufacturing Company, Ltd. ( a l s o  

known as Imanishi F l e x i b l e  Tube Manufacturing Company, Ltd. 1 ( h e r e i n a f t e r  

Imarflex); H . &  H Manufacturing Company ( h e r e i n a f t e r  H 8 H Japan); H & H 

Appliances ( h e r e i n a f t e r  H 6 H U S A ) ;  and E l e c t r i c a l  and E l e c t r o n i c s ,  Ltd. 

( h e r e i n f t e r  E & E). On September 1 2 ,  1978,  t h e  presiding o f f i c e r  recomnended 
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termination of  Sanyei a8 rerpondentr on the b a r i r  that  there  was no past  or 

current  v i o l a t i o n  o f  sec t ion  337 by them. 

o f f i c e r  a l s o  recommended termination of Lakewood and Imarf lex  a s  respondents 

on the b a r i s  that  there war no current  v i o l a t i o n  of s e c t i o n  337 by them. , 

On that  same date ,  the  presiding 
I %7' 

The presiding o f f i c e r ,  i n  h i r  recommended determination o f  September 1 2 ,  

1978, entered a f i n d i n g  of defaul t  under Conmission ru le  210.21(d) (19 CFR 

210.21(d))  against  H & H Japan, H & H U S A ,  and E & E by reason o f  t h e i r  

f a i l u r e  to respond t o  the complaint. The complaint had been served upon H & H 

Japan and E & E b y - c e r t i f i e d  mail on February 7 ,  1978, and on H & H U S A  by 

c e r t i f i e d  mail on February 2 3 ,  1978. None o f  the respondents f i l e d  answers 

the complaint, par t i c ipated  i n  t h i s  proceeding, o r  responded to  t h i s  motion 
.L 

for defaul t .  

determination and. addendum there  t o  (October 20, 1978) that  the  Cornmission 

determine t h a t  there was a v i o l a t i o n  by H & H Japan, H & H U S A ,  and E & E 

The presiding o f f i c e r  fur ther  tecomnended i n  h i s  recommended 

t o  

I 2 -  

because o f  the importation and s a l e  by them of a r t i c l e s  meeting t h e  claims of 

U.S. L e t t e r s  Patent No. 3 , 8 8 1 , 0 9 0 ,  without l i c e n s e  o f  the  patent  owner, the  

e f f e c t  or tendency o f  which i s  to  s u b s t a n t i a l l y ' i n j u r e  an industry ,  

e f f i c i e n t l y  and economically operated,  i n  the United S t a t e s .  

No exceptions were f i l e d  w i t h  respec t  t o  the recommended determination or 

the  addendum thereto.  

December 8 ,  1978 (43  F.R. 58232, Dec. 13,  1978) s e t  dates f o r  making 

The Conmission i n  i t s  n o t i c e  o f  Coamission procedure of 
I 

submissions w i t h  respec t  to  the  recamnended determination, b u t  none were made 

except by complainant and the Commission i n v e s t i g a t i v e , a t t o r n e y  who supported 

the recomnended determination and the  addendum. A t  the same time, the 



3 

Commission asked, fer coment  on the remedy, publ i c - in teres t  f a c t o r s ,  and 

bonding. Only the complainant and the Commission i n v e s t i g a t i v e  attorney 

submitted comments on these m a t t e r s ,  and they proposed an exclusion order 
, 

arguing that  such r e l i e f  would not be adverse t o  the public i n t e r e s t .  

The presiding o f f i c e r  i n  making h i s  recornended determination and 

addendum thereto s t a t e d  that  "the mere entry o f  a defaul t  f o r  non-appearance 

does not obviate the need f o r  an a f f i r m a t i v e  showing t o  support a f i n d i n g  o f  

v i o l a t i o n  o f  Sec t ion  337" (recornended determination, a t  4 ) .  The presiding 

o f f i c e r  r e l i e d  on h i s  findings o f  f a c t  and conclusions o f  law t o  recommend 

t h a t  H 6 H Japan, H 6 H USA, and E 6 E be found i n  v io la t ion .Df  s e c t i o n  337. 

The presiding o f f i c e r  concluded t h a t  the Commission has j u r i s d i c t i o n  over 

these respondents - 1 /  and found t h a t  they manufacture, export ,  and/or import 

i n f r i n g i n g  e l e c t r i c  slow cookers;  2/ t h a t  complainant Is s a l e s  o f  patented 

e l e c t r i c  slow cookers have declined s i n c e  1975; 3/ t h a t  a s u b s t a n t i a l  number 

of infringing e l e c t r i c  slow cookers have been imported i n t o  the  United S t a t e s ;  

- 41 and that  foreign manufacturers have the  capacity and know-how t o  produce 

s u b s t a n t i a l  numbers o f  in f r ing ing  slow cookers. ?/ 

. - -  

- 

We, however, do not f i n d  t h a t  a s u f f i c i e n t  record has been developed to 

support a'determination on the iasue of v i o l a t i o n .  

below. - 6/ 
Our reasons a r e  s e t  out 

- 1/ Recornmended determination a s  amended, a t  10 ;  conclusions o f  law No. 1. 
- 2/ Id., a t  7;  f indings o f  f a c t  Nos. 3 ,  4, 5 ,  and 1 5 ,  r e s p e c t i v e l y .  
3/ Id., a t  9, No. 16. 
- , * I  I d  No. 17. 
51 I d . .  No. 18. 

. +- 
. 
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De termination 
I I' 

Upon consideration o f  the presiding o f f i c e r ' s  recomnended determination 

and the record i n  t h i s  proceeding, we grant the motion t o  terminate Sanyei as '  

respondents (Motion No. 42-11 and the motion t o  terminate Lakewood and 

Imarf lex as respondents (Motion No: 42-41, 

Upon Consideration o f  the presiding o f f i c e r ' s  recommended determination, 

the addendum t h e r e t o ,  and the record, we remand the i n v e s t i g a t i o n  t o  the 

presiding o f f i c e r  and dec lare  the case more complicated. The case is remanded 

for further development o f  t h e  record concerning the issue o f  v i o l a t i o n  and 

, for a new recomnended determination t o  be issued not l a t e r  than 90 days a f t e r  .- . - -  
the date these orders are  issued. - 7/ 

inves t igat ion  are H. & H Japan, H 6 H USA, and E & E. 

The respondents remaining i n  the 

Discussion as to Termination of  Certain Respondents 

The record i n  connection w i t h  the motions f o r  termination (Motion Nos. 

42-1 and 42-4 1, including the presiding o f f i c e r  Is recommendat ions t o  terminate 

Sanyei,  Lakewood, and Imarflex as respondents, c l e a r l y  supports t h e i r  

termination. For the reasons s e t  for th  i n  the presiding o f f i c e r ' s  opinion 

which we now adopt, we have granted these motions. 

Discussion o f  the Recommended Determination 
Regarding H 6 H Japan, H 6 H USA,  and E & E 

Under the Commission r u l e s ,  the granting o f  a motion for defaul t  does not 

determine the merits  o f  the v i o l a t i o n  issue.  Rule 210.21, "The response" (19 

71  Notice o f  and Orders f o r  Terminating Certain Respondents and Action 
Regarding Recornended Determination o f  the  Presiding O f f i c e r  i n  t h e  Matter of 
Cer ta in  E l e c t r i c  Slow Cookers, Inves t igat ion  No. 337-TA-42, issued Feb. 9, 
1979. - See 44 F.R. 10136 (Feb. 16,  19791. 

. 4 -  
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CFR 210.21 ), provides i n  subsection ( d )  the following: 
fr: 

( d )  Default. F a i l u r e  of a respondent t o  f i l e  a response 
w i t h i n . t h e  time provided f o r  i n  subsection ( a )  of t h i s  s e c t i o n  may 
be deemed to c o n s t i t u t e  c waiver o f  i t s  r i g h t  t o  appear and contes t  
the a l l e g a t i o n s  o f  the complaint and o f  the not i ce  o f  inves t iga-  
t i o n s ,  and to authorize the presiding o f f i c e r ,  without f u r t h e r  
n o t i c e  to that  respondent, to f i n d  the f a c t s  to be  a s  a l leged  i n  the 
complaint and n o t i c e  b f  inves t igat ion  and to enter  a recommended 
determination (or a determination i f  the Commission i s  the presiding 
o f f i c e  r 1 containing such findings . 
I n  view o f  the f a i l u r e  o f  H 6 H Japan, H 6 H U S A ,  and E 6 E to f i l e  a 

response i n .  t h i s  proceeding, ru le  210.22(d) authorizes (but  does n o t  require)  

two a c t i o n s  by the presiding o f f i c e r .  F i r s t ,  he may deem the f a i l u r e  t o  

c o n s t i t u t e  a waiver o f  t h e i r  " r i g h t  t o  appear and contes t  the a l l e g a t i o n s  o f  

the complaint and o f  the not i ce  o f  inves t igat ion . "  This he d i d  by his  order 
.- . - -  

granting defaul t  (recomnended determination, order 8 ,  Sept. 12 ,  19781, which 

- i s  w i t h i n  the power o f  the presiding o f f i c e r .  Second, the presiding o f f i c e r ,  

upon the f a i l u r e  o f  these respondents t o  f i l e  answers, i s  authorized ''to f i n d  

the f a c t s  to  be a s  al leged i n  the complaint and not ice  o f  inves t igat ion  and t o  

e n t e r  a recomnended determination containing such findings." The presiding 

o f f i c e r  d i d  f i n d  the f a c t s ' t o  be a s  al leged and recommended a f i n d i n g  of 

v i o l a t i o n  o f  sec t ion  337 based on the record. We, however, do not think the 

record s u f f i c i e n t l y  developed ;o make a determination on the issue o f  

v i o l a  t ion. S/ 

1. Motion f o r  defaul t .  

The granting of a motion f o r  defaul t  does not automatical ly r e s u l t  i n  a 

finding o f  v i o l a t i o n ,  even i f  the presiding o f f i c e r  does f i n d  the f a c t s  t o  be 

8/ For a f u l l  discussion o f  the d e f i c i e n c i e s  o f  the record ,  pp. 7-9, 
inFra. 

. '\ - 
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a s  al leged i n  the complaint .and not ice  o f  inves t igat ion ,  
5 ,  

210153, "Recamnended deterthnation" (19 CFR 210.53), i n d i c a t e s  t h a t  when the  

Commission rule 

presiding o f f i c e r  makes h i s  findings o f  fac t  and draws h i s  conclusions of l a w , ,  

such a c t i o n  i s  merely a reconmendation. Under the Administrative Procedure 

Act ( t o  which s e c t i o n  337 proceedings are  s u b j e c t ) ,  such a recommendation must 

be based upon " r e l i a b l e ,  probative, and Substantial  evidence." 5 U.S.C. 

556(d).  Rule 210.53 provides t h a t  a recomnended determination s h a l l  be f i l ed  

w i t h  the Conmission w i t h i n  30 days a f t e r  a f i n d i n g  t h a t  a party i s  i n  

default .  Under r u l e  210.52, "Proposed f i n d i n g s  and conclusions" (19 CFR 

210.521, when it i s  found that  a party i s  i n  default  ''any party may f i l e  

proposed findings o f  f a c t  and conclusions o f  law, together w i t h  reasons 

there for  and, when appropriate,  b r i e f s  i n  support thereof w i t h  the prasiding 

; '  .- 

o f f i c e r  for  h i s  consideration. ' '  This opportunity i s  important t o  the par ty  

seeking aff irmative r e l i e f  under circumstances o f  d e f a u l t ,  s i n c e  the 

recommended determination under r u l e  210.53 must "include a statement of 

findings ( w i t h  s p e c i f i c  page r e f e r e n c e s  t o  pr inc ipa l  supporting items o f  

evidence i n  the record) and conc lus ions ,  as w e l l ' a s  the reasons or  b a s i s  

t h e r e f o r ,  upon a l l  the material  i s s u e s  o f  f a c t ,  law, or d i s c r e t i o n  presented 

on the record." , 

Therefore, the e f f e c t  o f  a f i n d i n g  of' defaul t  i s  t o  authorize the 

presiding o f f i c e r  to c r e a t e  c e r t a i n  procedural d i s a b i l i t i e s  f o r  the defaul t ing  

party and to e n t e r t a i n ,  without opposit ion,  proposed f indings and conc lus ions ,  

based upon s u b s t a n t i a l ,  r e l i a b l e ,  and probative evidence, which would support 

a recommended determination. 

. - -  
. .  
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However, the Yecomnended determination i s  not required t o  b e  a f f i rmat ive ,  
f %' 

nor i s  any complainant permitted by the r u l e s  to r e l y  s o l e l y  upon the 

a l l e g a t i o n s  of i t s  complaint t o  support an a f f i r m a t i v e  determination.' - 9/ 
2 .  The i ssue  o f  v i o l a t i o n .  

The policy behind r u l e  210.21(d) which we have described 'above i s  that  

notwithstanding t h e  f a i l u r e  of a respondent t o  p a r t i c i p a t e ,  an a f f i rmat ive  

order o f  t h i s  agency may not i s sue  except when the Comnission determines that  

there i s  a v i o l a t i o n  of the s t a t u t e .  Where the Cornmission determination 

r e s u l t s  i n  a f f i r m a t i v e  r e l i e f ,  it must b e  supported by " r e l i a b l e ,  probative,  

or  s u b s t a n t i a l  evidence.'' 5 U.S.C.  556(d).  After a motion f o r  defaul t  has 

been granted, an evidentiary hearing may become nonessential .  The evidence 

may then be-presented by the complainant through a f f i d a v i t s  and e x h i b i t s .  

... . - -  

I n  t h i s  i n v e s t i g a t i o n ,  the infringement o f  complainant's patent ,  the 

importation and s a l e  o f  an in f r inging  a r t i c l e ,  and causation o f  i n j u r y  t o  the 

complainant have not been demonstrated to our s a t i s f a c t i o n  by r e l i a b l e ,  

probative,  and s u b s t a n t i a l  evidence. Complainant has al leged s o l e l y  on the 

b a s i s  o f  information, b e l i e f ,  or understanding.lO/ - t h a t  H & H Japan, H & H 

USA, and E & E manufacture, export ,  or  import in f r ing ing  slow cookers.  There 

9/ Complainant i n  t h i s  inves f igat ion  d i d  not ,  i n  f a c t ,  rely exc lus ive ly  upon 
t h e  a l l e g a t i o n s  o f  i t s  complaint, which are under oath and a r e ,  i n  some c a s e s ,  
based on information and b e l i e f  r a t h e r  than knowledge, t o  support i t s  motion 
for "default  judgment." Rather,  it submitted additional  supporting 
information w i t h  the motion and, furthermore, a t  the order o f  the presiding 
o f f i c e r  which l e f t  the  record open f o r  augmented submissions, d i d  supplement 
t h i s  information. 

accompanying Hotion No. 42-3, a t  2-3. 
- -  10/ See,  f o r  example, Complaint, a t  11 and 14-15; A f f i d a v i t  o f  Breeden 

. 1- 
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are no e x h i b i t s  which s u f f i 6 e n t l y  ahow t h a t  the items a l legedly  imported do 

indeed i n f r i n g e  complainant's patent.  There are no s t a t i s t i c s  which c l e a r l y  

I ,  

demonstrate t h a t  infringing a r t i c l e s  were imported by the respondents i n  

question o r ,  i f  they were, i n  what amounts. 11/ There i s  l i t t l e  i n  the 

record, other than information, b e l i e f ,  and understanding, t o  support the 

- 
. I  

a l l e g a t i o n  t h a t  the dec l ine  i n  s a l e s  o f  complainant's Crock-Pots was due t o  

the s a l e  to complainant ' s  customers of i n f r i n g i n g  a r t i c l e s  by the respond- 

ents.  - 12/  It i s  therefore evident t h a t ,  on the b a s i s  o f  t h i s  record,  there i s  

not s u f f i c i e n t ,  s u b s t a n t i a l ,  r e l i a b l e ,  and probative evidence o f  record ,  even 

taking i n t o  account complainant's a f f i d a v i t s ,  t o  support a determination. .- . - 1  

The record suggests that  some confusion on the par t  o f  the complainant 

ex is ted  about the burden t h a t  remained t o  it a f t e r  the f i n d i n g  o f  defaul t  was 

entered. We are  concerned, t h e r e f o r e ,  t h a t  complainant may not have r e a l i z e d  

the f u l l  ex tent  o f  i t s  burden and may not have presented information t h a t  

m i g h t  be probative o f  an a f f i rmat ive  determination. Additionally,  i t  may be 

that t h i s  information was p a r t i c u l a r l y  d i f f i c u l t  t o  obtain and t h a t ,  

misunderstanding our r u l e ,  complainant and/or the Commission i n v e s t i g a t i v e  

attorney d i d  not choose t o  make the e f f o r t s  t h a t  might have been necessary t o  

11/ The s t a t i s t i c s  from the Journal o f  Counqerce which show e l e c t r i c  slow 
c o x e r s  imported by H & H USA do not show t h a t  those a r t i c l e s  were i n f r i n g i n g  
a r t i c l e s .  The l e t t e r s  attached t o  the  Augmented Submissions ( f i l e d  Sept. 25 ,  
1978) show only that  the item8 imported by E 6 E infringed a Sanyei trademark, 
not t h a t  those a r t i c l e s  infringed R i v a l ' s  patent.  
which show t h a t  H & H. Japan exported in f r inging  e l e c t r i c  $low cookers t o  t h e  
United S t a t e s .  

There a r e  no s t a t i s t i c s  

- -  12/  See a f f i d a v i t  accompanying Motion No. 42-3, a t  2-3. 

. . 4' 
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b 

obtain t h i s  additional  information. - 131 
, 5' 

I n  e i t h e r  s i t u a t i o n ,  i n  order t o  

I achieve a r e s u l t  which works s u b s t a n t i a l  j u s t i c e ,  we have decided to remand 

the inves t igat ion  to the presiding o f f i c e r  i n  order to allow the p a r t i e s . t h e  

opportunity to make a more complete record. 
I 

No evidence, such a s  phys.ica1 samples o f  an in f r inging  e l e c t f i c  cooker,  

claim char ts  c l e a r l y  showing patent infringement by the respondents i n  

question,  customs invoices showing importation and s a l e  of i n f r i n g i n g  e l e c t r i c  

slow cooker6 by t h e  respondents, and a f f i d a v i t s  of former customers which 

e s t a b l i s h  that  they purchased in f r inging  e l e c t r i c  slow cookers from 

respondents r a t h e r  than Crock-Pots from complainant, was submitted t o  develop 
.- . - -  

13/ The Comnission has created an inves t igat ive  s e r v i c e ,  the O f f i c e  of Legal 
Services s t a f f e d  by i n v e s t i g a t i v e  a t t o r n e y s ,  to carry out such i 'nvestigation - 
a s  i s  necessary or proper t o  demonstrate f a c t s  which the p a r t i e s  are  unable or 

u n w i l l i n g  to b r i n g  forward to the Commission's a t t e n t i o n .  I t  may be t h a t  
information which would support an a f f i r m a t i v e  determination i n  t h i s  
inves t igat ion  cannot completely be produced by the complainant, but  could be  
obtained through the use of subpoenas and other  discovery means b y  the 
Commission i n v e s t i g a t i v e  a t t o r n e y ,  I n  t h a t  ins tance ,  o f  course ,  the 
Conmission i n v e s t i g a t i v e  attorney w i l l  obtain and attempt t o  p l a c e  in the  
record the information upon which a reasoned determination can be based. 
the event such information cannot be obtained, the record should indica te  t h a t  
an attempt was made t o  obtain the information. These functions o f  the 
Conmission i n v e s t i g a t i v e  attorney are  appropriate,  s i n c e  t h e  s ta tutory  
function o f  t h i s  agency is  to a c t  as an inves t igat ive  body a s  wel l  as  a forum 
for the adjudication of p r i v a t e  r i g h t s .  

Commissioners Alberger and S tern  note that  noncooperation o f  respondents 
could, i n  some ins tances ,  be such a ser ious  hindrance t o  the i n v e s t i g a t i v e  
function a s  to deny complainant an opportunity to prove a v i o l a t i o n .  I n  such 
cases  the Cowiss ion  might s t i l l  make a finding o f  v i o l a t i o n  i f  ( 1 )  a l l  
reasonable e f f o r t s  have been made t o  obtain probative evidence, ( 2 )  i t  i s  
c l e a r  t h a t  the  missing evidence is exc lus ive ly  within t h e  contro l  o f  
noncomplying respondents, and ( 3 )  the evidence obtained i n d i c a t e s  v i o l a t i o n .  
To deny complainants r e l i e f  under such circumstances' would be t o  make 
noncompliance an a t t r a c t i v e  course of conduct. 
Conmission's sanct ions ,  r u l e  210.36 (19 CFR 210.36) i s  intended to  deal w i t h  
t h i s  entire problem. 

I n  

It should be noted that  the 
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a record on which a d e t e r a h a t i o n  can b’e made. Additionally,  t h e  record does 

not include s u b s t a n t i a l ,  r e l i a b l e ,  and probative evidence which indica ter  the 

l ega l  re la t ionship ,  if any, between H 6 H Japan and H & H USA.  

record include the most current  data possible  t o  show i n j u r y  suffered by 

complainant. 

, 
Nor does the 

3 .  Complicated nature o f  the inves t igat ion .  

This proceeding has acquired an “involved nature owing t o  . 
d i f f i c u l t y  i n  obtaining information . . , . I ’  Rule 210.15 (19 CFR 210.15). 

Whether such d i f f i c u l t i e s  a r i s e  from the uncerta inty  that  might have inhered 

i n  our ru le  or. an ac tua l  d i f f i c u l t y  i n  obtaining th is  information, the  f a c t  i s  . _. 

that  d i f f i c u l t y  e x i s t s  to the extent that  the inves t igat ion  has become 

substant ia l ly  more complicated than we or any o f  the p a r t i e s  o r i g i n a l l y  

ant i c ipated .  - 141 

.-  

By declar ing the inves t igat ion  more complicated, the t o t a l  

l i f e  o f  the case i s  extended by 6 months. The Comission b e l i e v e s  i t  i s  

reasonable that  the presiding o f f i c e r  would be able  t o  complete whatever 

further  taking o f  evidence is necessary and prepare a new recamnended 

determination i n  90 days. Under the circumstances t h i s  appears to us to  be a 

reasonable a l l o c a t i o n  o f  the extended time i n  t h i s  inves t igat ion .  

141 Sect ion 337 inves t igat ions  a r e ,  by ru le ,  s u b j e c t  to  a s t a t u t o r y  deadline 
a n r a  number of  i n t e r n a l  deadl ines ,  such as the time w i t h i n  which the  
presiding o f f i c e r  mat complete a hearing and the time w i t h i n  which he m s t  
submit a recommended determination to the  Conmission. These i n t e r n a l  
deadlines are s e t  i n  such a way that  each phase o f  these proceedings r e c e i v e s  
the maximum amount of time allowable given the o v e r a l l  s ta tutory  deadline to 
a r r i v e  a t  a determination, However, when a case  such as t h i s  one, for which 
there  was a s tatutory deadline of  Feb. 9, 1979, develops complexi t ies  i n  i t s  
l a t e r  s t a g e s ,  a remand to the .pres id ing  o f f i c e r  may be necessary to do 
s u b s t a n t i a l  j u s t i c e .  

. 4.‘ 
. 
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Conclusions 

For the foregoing reasons,  we have ordered that t h e  parties recamended 

for termination in Hotions Nos. 42-1 and 42-4 b e  terminated and t h a t  t h e  

remainder of t h i s  proceeding be remended to the preaiding o f f i c e r  i n  order t o  

allow time, but not more than 90 days,  for more fu l ly  developing the  record 

and i ssu ing  a new recamended determination. 

t h i s  case is more complicated and have published the reasons  for t h a t  

determination i n  the Federal Register .  g/ 

We have also determined that  

By order of t h e  Cammiseion. 

,/!A?& Kenneth R. Mason 

Secre tary  

Issued: March 15, 1979. 

- 15/ 44 F.R. 10136 (Feb. 16, 1979). 
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