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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

I n  t h e  Matter o f  ) . INVESTIGATION NO. 337-TA-57 
1 

CERTAIN CATTLE WHIPS 1 
1 

x ,  

NOTICE O F  INVESTIGATION 

N o t i c e  i s  hereby g iven  t h a t  a complaint  was f i l e d  w i t h  t h e  

United S t a t e s  I n t e r n a t i o n a l  Trade Commission on J u l y  7 ,  1 9 7 8  (and amended 

on July 1 9 ,  1 9 7 8 ) ,  under s e c t i o n  337 o f  t h e  T a r i f f  A c t  of 1 9 3 0 ,  as amended 

(19  U.S.C. 1 3 3 7 ) ,  on b e h a l f  o f  Stockmen's I n c . ,  Lawton, Iowa 5 1 0 3 0 ,  a l l e g -  

ing t h a t  u n f a i r  methods o f  compet i t ion  and u n f a i r  acts exist 

p o r t a t i o n  of c e r t a i n  catt le  whips i n t o  t h e  United S t a t e s ,  or i n  t h e i r  sale,  

by reason  of t h e  a l l e g e d  coverage  of such catt le  whips by t h e  claims o f  

U.S. L e t t e r s  P a t e n t  3 , 3 5 6 , 2 9 4 .  $he amended complaint  a l l e g e s  such u n f a i r  

methods of c o m p e t i t i o n  and u n f a i r  acts have t h e  effect or tendency t o  

d e s t r o y  o r  s u b s t a n t i a l l y  i n j u r e  a n  i n d u s t r y ,  e f f i c i e n t l y  and economically 

i n  t h e  im- 

o p e r a t e d ,  i n  t h e  United S t a t e s .  Complainant r e q u e s t s  permanent e x c l u s i o n  

from e n t r y  i n t o  t h e  United S t a t e s  of t h e  articles i n  q u e s t i o n .  

Having cons idered  t h e  amended compla int ,  t h e  United S t a t e s  I n t e r -  

n a t i o n a l  Trade Commission on August 3 ,  1 9 7 8 ,  ORDERED: 

1. T h a t ,  pursuant t o  s u b s e c t i o n  (b) o f  s e c t i o n  337 of t h e  T a r i f f  

A c t  of 1 9 3 0 ,  as amended (19  U.S.C. 1 3 3 7 ) ,  an i n v e s t i g a t i o n  b e  i n s t i t u t e d  
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t o  determine, under subsection ( c )  whether, on the basis of the allegations 

set forth i n  the amended complaint and the evidence adduced, there i s  a 

violation of subsection (a) of this section i n  the unauthorized importation 

of certain c a t t l e  whips into the United States, or i n  their sale, by reason 

of the alleged coverage of such c a t t l e  whips by the claims of U . S .  Letters 

Patent 3 , 3 5 6 , 2 9 4 ,  the effect  or tendency of  which i s  t o  destroy or substanti- 

a l l y  injure an industry, eff iciently  and economically operated, i n  the 

United States. 

2 .  That, for the purpose of this  investigation so instituted, 

the following are hereby named as parties: 

a .  The complainant i s  

Stockmen's Inc. 
P.O. Box 244 
Lawton, Iowa 51030 

b .  The respondents are the following companies alleged to 

be involved i n  the unauthorized importation of such articles  into the 

United States, or i n  their sale, and are parties upon which the complaint 

and this notice are to be served: 

i. The Action Company 
P . O .  Box 528 
McKinney , Texas 7 5069 

ii. Skyline Imports L t d .  
P.O. Box 856 
Red Deer 
Alberta, Canada 

c .  Robert M.M. Seto, United States International Trade Com- 

mission, 701 E Street, N.W., Washington, D . C .  20436,  i s  hereby named Commis- 

sion investigative attorney, a party to this investigation. 

3 .  That, for the investigation so instituted, Chief Administrative 

Law Judge Donald K .  Duvall, United States International Trade Commission, 701 
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I 

E S t r e e t ,  N . W . ,  Washington, D.C. 20436, shall d e s i g n a t e  t h e  p r e s i d i n g  

o f f i c e r  . 
Responses must b e  submitted by t h e  named respondents  i n  a c c o r -  

dance w i t h  s e c t i o n  210 .21  o f  t h e  United S t a t e s  I n t e r n a t i o n a l  Trade  Com- 

m i s s i o n ' s  Rules  of  P r a c t i c e  and Procedure ,  as amended (19 C.F.R. 2 1 0 . 2 1 ) .  

Pursuant t o  s e c t i o n  201.16(d) and 210.21(a)  o f  t h e  R u l e s ,  such responses  

w i l l  b e  cons idered  by t h e  United S t a t e s  I n t e r n a t i o n a l  Trade Commission if 

r e c e i v e d  n o t  later  than  2 0  days after  t h e  d a t e  o f  s e r v i c e  of  t h e  amended 

complaint .  

u n l e s s  good and s u f f i c i e n t  c a u s e  t h e r e f o r  is shown. 

Extens ions  o f  time f o r  submit t ing  a response  w i l l  not b e  granted  

F a i l u r e  of a respondent t o  f i l e  a t i m e l y  response  t o  each  a l l e g a -  

t i o n  i n  t h e  amended complaint  and i n  t h i s  n o t i c e  may b e  deemed t o  c o n s t i t u t e  

a waiver of t h e  r i g h t  t o  appear and c o n t e s t  t h e  a l l e g a t i o n s  o f  t h e  amended 

complaint  and o f  t h i s  n o t i c e ,  and w i l l  a u t h o r i z e  t h e  p r e s i d i n g  o f f i c e r  and 

t h e  United S t a t e s  I n t e r n a t i o n a l  Trade Commission, without  f u r t h e r  n o t i c e  

t o  t h e  respondent ,  t o  f i n d  t h e  facts t o  b e  as a l l e g e d  i n  t h e  amended complaint  

and t h i s  n o t i c e  and t o  e n t e r  both  a recommended determinat ion  and a f i n a l  

d e t e r m i n a t i o n ,  r e s p e c t i v e l y  , c o n t a i n i n g  such f i n d i n g s .  

The amended complaint  i s  a v a i l a b l e  f o r  i n s p e c t i o n  by i n t e r e s t e d  

persons  a t  t h e  Office o f  t h e  S e c r e t a r y ,  United S t a t e s  I n t e r n a t i o n a l  Trade 

Commission, 701 E S t r e e t ,  N.W., Washington, D . C .  2 0 4 3 6 ,  and i n  t h e  New York 

C i t y  o f f i c e  of  t h e  United S t a t e s  I n t e r n a t i o n a l  Trade Commission, 6 World 

Trade Center .  

By order  of  t h e  Commission. \ 

& g L  NNETH R. MASON 

S e c r e t a r y  

ISSUED: August 4, 1978 
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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washing ton, D. C. 

In the Matter of 

CERTAIN CATTLE WHIPS 
Investigation No. 337-TA-57 

COMMISSION ACTION, ORDER, AND OPINION 

Introduction 

The United States International Trade Commission (Commission) conducted 

an investigation pursuant to the authority of section 337 of the Tariff Act of 

1930, as amended (19 U.S.C. 1337 sec. 3371, concerning alleged unfair methods 

of competition and unfair acts in the importation of certain cattle whips into 

the United States, or in their sale by the owner, importer, consignee, or 

agent of either, the effect or tendency of which was to destroy or 

substantially injure an industry, efficiently and economically operated, in 
? 

the United States. 

The Commission order and opinion provide for the disposition of 

investigation No. 337-TA-57 by the full Commission. 

Act ion 

Having reviewed the record in the investigation, the Commission on July 

2 6 ,  1979, unanimously voted to accept the proposed consent order agreement and 

to grant the motion to terminate the investigation. 
I 
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Order 

Accordingly ,  t h e  f u l l  Commission hereby orders  that--  

1. The j o i n t  motion o f  a l l  p a r t i e s  t o  terminate  t h i s  i n v e s t i g a t i o n  

(motion docket  No. 57-10) i s  granted ;  

2. I n v e s t i g a t i o n  No. 337-TA-57 i s  terminated e f f e c t i v e  upon t h e  

i s suance  o f  t h i s  o r d e r ;  

3. The S e c r e t a r y  s h a l l  t ransmit  a copy of  t h i s  order  t o  t h e  P r e s i d e n t ,  

t o g e t h e r  with  t h e  r e c o r d  with respect t h e r e t o ,  f o r  such review as appropr ia te  

pursuant t o  s e c t i o n  337(g)  o f  t h e  T a r i f f  Act o f  1930 ,  as amended ( 1 9  U.S.C. 

4. The S e c r e t a r y  s h a l l  serve  a copy o f  t h e  n o t i c e  o f  te rminat ion  of 

i n v e s t i g a t i o n  and t h e  Commission a c t i o n ,  o r d e r ,  and opinion upon each p a r t y  o f  

record  t o  t h i s  i n v e s t i g a t i o n  and upon t h e  U.S. Department o f  Heal th ,  

Educat ion,  and Welfare, t h e  U.S. Department of J u s t i c e ,  and t h e  Federa l  Trade 

Commission; and 

5. The consent  order  proposed by a l l  o f  t h e  p a r t i e s ,  which provides  as 

f o l l o w s ,  i s  accepted  -- 
I 

"Subsequent t o  January 15 ,  1979 and u n t i l  e x p i r a t i o n  t o  t h e  Henry 
p a t e n t  '294  (U.S.  L e t t e r s  P a t e n t  3 , 3 5 7 , 2 9 4 ,  i ssued December 5 ,  1967)  on 
December 5 ,  1 9 8 4 ,  o r  u n t i l  such time as t h e  patent  i s  h e l d  i n v a l i d  by a 
f i n a l  d e c i s i o n  o f  a t r i b u n a l  wi th  competent j u r i s d i c t i o n ,  a l l  whips 
exported by S k y l i n e  o r  any a f f i l i a t e d  company, o r  imported by Act ion o r  
any a f f i l i a t e d  company, i n t o  t h e  United S t a t e s  s h a l l  n o t  have any p o r t i o n  
o f  t h e  i n v e r t e d  s e c t i o n  o f  t h e  b r a i d  cover  extend over  t h e  terminal  end 
of  t h e  whip s h a f t .  Moreover, S k y l i n e  agrees  t o  d i s c o n t i n u e  des ignat ing  
i t s  whips as '#30 whips.' 
between t h e  part ies  r e l a t i n g  t o  t h i s  s u b j e c t  matter. 

T h i s  agreement s e t t l e s  t h e  e n t i r e  controversy  
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I1 

ir  c h i  f e x e c u t i v e  o f f i c e r s ,  s h a l l  each 
f i l e  a p ioper ly  n o t a r i z e d  a i f i d a v i t  cover ing  the  per iod  from t h e  d a t e  
t h i s  order  becomes f i n a l  through August 15 ,  1979 ,  c o n t a i n i n g  t h e r e i n  a 
d e t a i l e d  s tatement  d e s c r i b i n g  t h e  e x t e n t  of  compliance with t h i s  Consent 
Order Agreement. 
Commission by August 3 1 ,  1979.  If Skyl ine  o r  Act ion f a i l s  t o  f i l e  i t s  
r e p o r t  as required  o r  i f  t h e  Commission has  s u f f i c i e n t  reason t o  b e l i e v e  
on the  b a s i s  o f  t h e  foregoing  r e p o r t ,  t h a t  t h e  terms o f  t h i s  Order have 
been v i o l a t e d ,  t h e  Commission r e s e r v e s  t h e  r i g h t s  t o  r e q u i r e  such 
a d d i t i o n a l  r e p o r t s  as are deemed necessary.  

Each a f f i d a v i t  and r e p o r t  s h a l l  be  f i l e d  with t h e  

111 

The r e p o r t i n g  requirement o f  paragraph I1 of  t h i s  Order w i l l  b e  11 

reviewed by the  Commission after  t h e  r e p o r t  due i n  1979 i s  r e c e i v e d  i n  
order  t o  a s c e r t a i n  whether f u r t h e r  repor t ing  by S k y l i n e  o r  Act ion i s  
necessary ,  a s  provided i n  paragraph 11. 

IV 

For  t h e  purpose o f  s e c u r i n g  compliance with t h i s  Order and during 
t h e  per iod ending December 3 1 ,  1979 ,  o r  any f u r t h e r  per iod  o f  r e p o r t i n g  
r e s u l t i n g  from a determinat ion  by t h e  Commission t h a t  i t  has  s u f f i c i e n t  
reason t o  b e l i e v e  t h a t  S k y l i n e  o r  Act ion i s  i n  v i o l a t i o n  o f  t h i s  Order o r  
has  f a i l e d  t o  f i l e  i t s  r e p o r t  as provided i n  paragraph I1 o f  t h i s  Order,  
duly authorized r e p r e s e n t a t i v e s  o f  t h e  Commission s h a l l ,  upon w r i t t e n  
reques t  and on reasonable  n o t i c e  t o  S k y l i n e  o r  Act ion m a i l e d  t o  t h e i r  
p r i n c i p a l  o f f i c e ,  b e  permit ted  reasonable  access,  during t h e  o f f i c e  hours 
o f  t h e  company, t o  a l l  books ,  l e d g e r s ,  accounts ,  correspondence,  
memoranda, and o t h e r  r e c o r d s  and documents i n  the  p o s s e s s i o n  o r  under t h e  
c o n t r o l  o f  t h e  company s o l e l y  f o r  t h e  purpose o f  v e r i f y i n g  any matter 
contained i n  t h e  r e p o r t s  required  under paragraph I1 o f  t h e  Order. Duly 
authorized r e p r e s e n t a t i v e s  o f  t h e  Commission s h a l l  a l s o  b e  permit ted t o  
in terv iew appropr ia te  off icers and employees o f  S k y l i n e  o r  Act ion ,  who 
may have counsel  p r e s e n t ,  regarding any such m a t t e r s .  Such v e r i f i c a t i o n  
and in terv iews  are s u b j e c t  t o  any recognized p r i v i l e g e  under t h e  laws o f  
t h e  United S t a t e s  and are a l s o  s u b j e c t  t o  t h e  reasonable  convenience o f  
t h e  company. 

11 

V 

"Conf ident ia l  i n f o r m a t i o n  obtained by t h e  means provided i n  
paragraphs 11, 111, and IV, above, s h a l l  only  b e  made a v a i l a b l e  t o  the  
Commission o r  i t s  r e p r e s e n t a t i v e s  and s h a l l  not  be  divulged by any 
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r e p r e s e n t a t i v e  of t h e  Commission, t o  any person o t h e r  than a duly 
authorized r e p r e s e n t a t i v e  o f  t h e  Commission, except as r e q u i r e d  i n  t h e  
course  of legal proceedings t o  which t h e  Commission i s  a par ty  f o r  t h s  
purpose of secur ing  compliance wi th  t h e  Order o r  as o therwise  r e q u i r e d  by 
law, upon t e n  (10) days w r i t t e n  n o t i c e  t o  S k y l i n e  o r  Act ion .  

"This order  w i l l  become e f f e c t i v e  upon t h e  date  of i t s  p u b l i c a t i o n  
i n  t h e  Federa l  R e g i s t e r . "  

By order  of t h e  Commission. 
I. 1. .'Re e t h  R. Mason 

S e c r e t a r y  

Issued:  August 9 ,  1979 



OPINION OF THE COMMISSION 

Procedural History 

The present investigation was instituted by the Commission on August 3, 

1978, on the basis of a complaint filed by Stockmen's, Inc., of Lawton, Iowa, 

pursuant to section 337 of the Tariff Act of 1930. Notice of the institution 4 

I 
of the investigation was published in the Federal Register of August 9, 1978 

(43 F.R. 35398). 

unfair acts in the importation of certain cattle whips into the United States, 

or in their sale, by reason of the alleged coverage of such cattle whips by 

the claims of U.S. Letters Patent 3,356,294. 

The complaint alleged unfair methods of competition and 

Named as respondents in the 

proceeding were The Action Co., of McKinney, Texas, and Skyline Imports Ltd., 

of Red Deer, Alberta, Canada. The investigation was referred by the 

Commission for further proceedings to an administrative law judge (ALJ). 

On March 13, 1979, all of the parties, including the Commission 

investigative attorney, filed a proposed consent order agreement and joint 

motion to terminate the investigation with the ALJ. 

as motion No. 57-10. 

The motion was docketed 

The proposed consent order agreement provides that the 

parties waive (1) further procedural requirements, including the requirement 

that the Commission make a determination under section 337(c) of the Tariff 

Act, (2 )  judicial review of the consent order, (3) the requirement that the 

Commission's decision contain a statement of findings of fact and conclusions 

of law, and (4) any other challenge or contest to the validity of the consent 
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order .  The agreement states t h a t  respondents do not  concede t h e  infr ingement  

i s s u e ,  but  signed the  agreement for  s e t t l e m e n t  purposes only. 

fur ther  provides t h a t ,  if  it i s  accepted by t h e  Commission, t h e  Commission 

m y ,  without f u r t h e r . n o t i c e  t o  t h e  part ies ,  i s s u e  a d e c i s i o n  conta in ing  t h e  

consent  order  set  f o r t h  i n  t h e  agreement and make p u b l i c  t h a t  information 

which i s  not  "business  c o n f i d e n t i a l "  i n  nature .  

f i l e  compliance r e p o r t s  as s p e c i f i e d  i n  t h e  agreement. 

t h a t  v i o l a t i o n  o f  t h e  agreement may r e s u l t  i n  proceedings b e f o r e  t h e  

Commission t o  determine what,  if any,  s a n c t i o n  should b e  appl ied  t o  such 

v i o l a t i o n ,  including a p o s s i b l e  o r d e r  of exc lus ion .  

The agreement 

Respondents a l s o  agreed t o  

The agreement provides  

On A p r i l  1 1 ,  1 9 7 9 ,  t h e  ALJ f i l e d  a recommended determinat ion  wi th  t h e  

Commission recommending t h a t  t h e  Commission (1) accept t h e  consent  order  

agreement, ( 2 )  i s s u e  a d e c i s i o n  c o n t a i n i n g  t h e  proposed consent  o r d e r ,  and (3) 

terminate  t h e  i n v e s t i g a t i o n .  

parties  

order  agreement. 

The ALJ a l s o  c e r t i f i e d  t o  t h e  Commission t h e  

j o i n t  motion t o  t e r m i n a t e  (motion 57-10) and t h e  accompanying consent  

On May 3 0 ,  1979 ,  t h e  Commission issued a n o t i c e  seeking p u b l i c  comment on 

t h e  proposed consent  order  agreement. The n o t i c e  was publ ished i n  t h e  Federa l  

R e g i s t e r  o f  June 4 ,  1979 (44  F.R. 320481, and i n t e r e s t e d  persons  were g iven  10  

days i n  which t o  r e q u e s t  a h e a r i n g  on t h e  matter and 30 days i n  which t o  f i l e  

comments. No r e q u e s t s  o r  comments were r e c e i v e d  by t h e  Commission. 
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Discuss ion  

The Commission notes  t h a t  t h e  Administrat ive  procedure  A c t  provides  t h a t  

a g e n c i e s  are t o  cons ider  " o f f e r s  o f  se t t l ement"  where ''the p u b l i c  i n t e r e s t  

P e r m i t ( s ) "  (see 5 U.S.C. 5 5 4 ( c ) ( l ) ) .  

concluded f o r  t h e  fol lowing reasons  t h a t  t h e  p u b l i c  i n t e r e s t  w i l l  b e  served  by 

After cons ider ing  t h e  r e c o r d ,  we have 

t h e  acceptance  of  t h e  proposed consent  order  agreement and t e r m i n a t i o n  of t h e  

i n v e s t  i g a t i  on. 

F i r s t ,  t h e  consent  order  agreement does n o t  appear  t o  b e  a n t i -  

compet i t ive .  

complainant 's  p a t e n t ,  respondents have agreed t o  cease import ing ( o r  

e x p o r t i n g ,  as the  case may be)  i n t o  t h e  United S t a t e s  whips t h a t  have any 

p o r t i o n  o f  t h e  inver ted  s e c t i o n  o f  t h e  b r a i d  cover  extend over  t h e  t e r m i n a l  

end o f  t h e  whip s h a f t .  

e x p o r t i n g  t o >  t h e  United S t a t e s  o t h e r  types  o f  c a t t l e  whips. 

Second,  assuming t h a t  t h e  terms o f  t h e  agreement are adhered t o ,  

While respondents do not admit t h a t  t h e i r  whips i n f r i n g e  

Respondents are not  precluded from import ing i n t o  ( o r  

t e r m i n a t i o n  w i l l  e l i m i n a t e  f u r t h e r  expenditure  o f  Government r e s o u r c e s  i n  

c o n n e c t i o n  with t h e  i n v e s t i g a t i o n ,  except  t h e  minimal c o s t  o f  reviewing 

c o m p l i  ance  r e p  o r  t s . 
T h i r d ,  no comments, adverse o r  o therwise ,  with  respect t o  t h e  c o n s e n t  

order  agreement o r  t h e  publ i c  i n t e r e s t  were r e c e i v e d  from i n t e r e s t e d  F e d e r a l  

a g e n c i e s  o r  members o f  t h e  p u b l i c .  

F i n a l l y ,  t h e  Commission notes  t h a t  t h e  consent  o r d e r  and c o n s e n t  o r d e r  

agreement provide t h a t  t h e  Commission w i l l  r e t a i n  j u r i s i d i c t i o n  o v e r  t h i s  

matter d e s p i t e  the  terminat ion  o f  t h e  i n v e s t i g a t i o n .  If t h e  consent  o r d e r  i s  
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v i o l a t e d ,  t h e  Commission may i n s t i t u t e  f u r t h e r  proceedings t o  determine what,  

if any,  a c t i o n  should b e  taken with respect t o  such v i o l a t i o n .  1/ 

11 Vice Chairman Alberger and Commissioner S t e r n ' n o t e  t h a t  t h i s  i s  t h e  f i rs t  
p a t e n t - r e l a t e d  s e c t i o n  337 i n v e s t i g a t i o n  t o  have r e s u l t e d  i n  a consent  order  
agreement. (The Commission accepted consent  order  agreements i n  two earlier 
non-patent i n v e s t i g a t i o n s  involv ing  c o l o r  t e l e v i s i o n  r e c e i v e r s  ( i n v e s t i g a t i o n  
No. 337-TA-23 1 and black powder firearms ( i n v e s t i g a t i o n  No. 603-TA-4)). 

Commissioners Alberger  and Stem are o f  t h e  view t h a t  i n  p a t e n t - r e l a t e d  
s e c t i o n  337 cases,  which are e s s e n t i a l l y  private d i s p u t e s ,  s e t t l e m e n t  
agreements (which are agreements between t h e  adverse parties  only  and do not  
involve  t h e  Commission as a p a r t y  o r  e n f o r c e r )  are preferable t o  consent  order  
agreements (which r e q u i r e  cont inuing  Commission monitoring and enforcement)  
Continued Government involvement i n  the  enforcement o f  private r i g h t s  where 
t h e  parties  can agree t o  r e s o l u t i o n  o f  t h e i r  d isputes  i s  wasteful  and 
unnecessary.  
r e s o r t e d  t o  i n  p a t e n t - r e l a t e d  i n v e s t i g a t i o n s  only  where t h e  parties  are unable  
t o  r e s o l v e  t h e i r  d i f f e r e n c e s  by means of a s e t t l e m e n t  agreement. 

consent  order  f o r  two reasons .  
clear p o l i c y  of l i m i t i n g  t h e  types o f  s e t t l e m e n t  a v a i l a b l e  i n  p a t e n t  cases. 
Second, it would be burdensome t o  t h e  parties t o  re ject  t h i s  p a r t i c u l a r  
agreement, s i n c e  the  parties have negot ia ted  i n  good f a i t h  and t h e  s t a t u t o r y  
deadl ine  has n e a r l y  been reached. 

They f u r t h e r  b e l i e v e  t h a t  consent  order  agreements should be 

However, Commissioners Alberger and S t e r n  have approved t h i s  p a r t i c u l a r  
F i r s t ,  t h e  Commission has  n o t  adopted any 
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