




UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington,  D.C. 

I n  t h e  Matter of  1 
1 

CERTAIN SWIVEL HOOKS AND MOUNTING 1 
BRACKETS 1 

\ 

I n v e s t i g a t i o n  No. 337-TA-53 

c 

COMMISSION ORDER AND COMMISSIONERS OPINION 

I n t r o d u c t i o n ,  

The U n i t e d  S t a t e s  I n t e r n a t i o n a l  Trade  Commission ("Commission"), 

conducted  an i n v e s t i g a t i o n  pursuant. t o  t h e  a u t h o r i t y  of  s e c t i o n  337  of  t h e  

T a r i f f  Act o f  1 9 3 0  (19 U.S.C. 1 3 3 7 )  ( " s e c t i o n  337" ) ,  o f  a l l e g e d  u n f a i r  methods 

of c o m p e t i t i o n  and u n f a i r  acts i n  t h e  i m p o r t a t i o n  of c e r t a i n  swivel hooks and 

mounting b r a c k e t s  i n t o  the U n i t e d  S t a t e s ,  or i n  t h e i r  sa le  by t h e  owner, 

i m p o r t e r ,  c o n s i g n e e ,  or a g e n t  of e i t h e r ,  t h e  effect o r  tendency  of which was 

t o  d e s t r o y  or s u b s t a n t i a l l y  i n j u r e  an i n d u s t r y ,  e f f i c i e n t l y  and e c o n o m i c a l l y  

o p e r a t e d ,  i n  t h e  U n i t e d  S t a t e s .  

T h i s  Commission o r d e r  and Commissioners'  o p i n i o n  provides  for t h e  

f i n a l  d i s p o s i t i o n  of  i n v e s t i g a t i o n  No. 337-TA-53 by t h e  f u l l  Commission. The 

Commission i s  t e r m i n a t i n g  i n v e s t i g a t i o n  No. 337-TA-53 by g r a n t i n g  a j o i n t  

m o t i o n  t o  t e r m i n a t e ,  f i l e d  by a l l  p a r t i e s ,  and supported  by a S e t t l e m e n t  

Agreement e n t e r e d  i n t o  by compla inant  and a l l  respondents .  

The Commission's a c t i o n  and o r d e r  appear  i n m e d i a t e l y  below and are 

themselves  f o l l o w e d  by the  Commissioners'  o p i n i o n .  
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Action 

Having reviewed the .record in this investigation including the 

recommended determination of the presiding officer, the joint motion to 

terminate, the supporting Settlement Agreement (Motion Docket No. 53-41, and 

the pleadings of the parties, and having considered the public interest, the 

Commission, on June 14, 1979, voted to terminate investigation No. 337-TA-53, 

based on the joint motion to terminate, as supported by the Settlement 

Agreement. - 1/ 

1/ In voting to terminate this investigation, Commissioner Moore agrees 
witc the majority insofar as they adopt the findings of fact and conclusions 
of fact and law of the administrative law judge, and, therefore, he determines 
that there is no present violation of section 337 of the Tariff Act of 1930, 
as amended. 
administrative law judge that there is no evidence of a present violation of 
section 337 and that the Commission should terminate this investigation. 

in section 337(c) of the Tariff Act of 1930, as amended, or in section 
210.55(a) of the Commission's Rules of Practice - and Procedure for the 
termination of a section 337 investigation without a determination on the 
issue of violation of section 337(a). Commissioner Moore suggests if the 
majority wishes to distort the clear intent of the Congress by following the 
general policy of terminating section 337 investigations without a 
determination of whether or not there is a violation of section 337, as 
enunciated by the majority in Alternating Pressure Pads (investigation No. 
337-TA-48, Certain Synthetic Gemstones (investigation No. 337-TA-SO), and in 
this case, then it should do so specifically by amending section 210.55(a) of 
the Commission's rules. 

As Department of Justice representatives noted on April 27, 1979, in 
their memorandum on "ITC Patent Case Settlements" to the Section 337 
Subcommittee of the Trade Policy Staff Committee, "(t)he current ITC Rules of 
Practice and Procedure make no mention of any procedures to settle cases 
except in 19 C.F.R. 210.51(a), regarding motions to terminate. . . . The ITC 
has had pending for over a year proposed rules for settlements and consent 
decrees under section 337." 
Pressure Pads case and the Gemstones case, the Department of Justice 
representatives continued ". . .(i)n neither decision. . .did the ITC 
determine whether the imports in question violated section 337. 
reason Commissioner Moore dissented from the termination of both cases, 
stating that the statutory language of section 337 requires the ITC, in every 
case, to determine whether or not there is a violation of section 337." 
(Commissioner Moore takes no position with respect to the contention of 
Department of Justice representatives that settlements in patent-based section 
337 investigations should be referred to the President.) 

Commissioner Moore agrees with the recommendation of the 

Commissioner Moore points out that there is no legal basis whatsoever 

-- 

Specifically referring to the Alternating 

For this 
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O r d e r  

Accordingly, t h e  f u l l  Commission hereby orders that  -- 

1. The j o i n t  motion of a l l  part ies  to terminate t h i s  investigation 

(Motion Docket No. 53-4) i s  granted. 

2. Investigation No. 337-TA-53 i s  terminated e f fec t ive  upon the 

issuance of t h i s  Commission order; and 

3. The Secretary serve a copy o f  t h e  notice of  termination of  

investigation and t h i s  Commission order and Commissioners' opinion upon each 

party of record t o  t h i s  investigation and upon the U . S .  Department of Health, 

Education, and Welfare, t h e  U.S. Department o f  Jus t i ce ,  and t h e  Federal Trade 

C a n m i  ss i on. 

By order of  the Commission. 

Secretary 

Issued: 





OPINION OF CHAIRMAN JOSEPH 0. PARKER, VICE CHAIRMAN BILL ALBERGER 
AND COMMISSIONERS CATHERINE BEDEU AND PAULA STERN 

,Procedural History 

On June 9, 1978, the Commission instituted this investigation under 

section 337 based on a complaint filed by Coats and Clark, Inc., of Stamford, 

Connecticut ("complainant") (43 F.R. 24743, June 14, 1978). The complaint 

alleges that unfair methods of competition and unfair acts exist in the 

unauthorized importation o f  certain swivel hooks and mounting brackets into 

the United States, or in their sale,* by reason of several specifically alleged 

practices. 

trade dress, false designation of origin, and unlawful acquisition o f  

confidential know-how. Named as respondents in the investigation were Jordan 

Industries, Inc., Carol Cable Company, Sat0 Metal Trading Co., Ltd., Sat0 

The practices include patent and trademark infringement, copying 

American Metal, Inc., and Japan Hardcraft, Inc. The investigation was 

referred to an administrative law judge for further proceedings. 

On December 1, 1978, the administrative law judge issued a recommended 

determination that the Commission find that there is no evidence in this 

investigation of a present violation of section 337. The administrative law 

judge also recornended that the Commission grant a motion to terminate as to 

all issues (Docket No. 53-41, joined in by all parties and supported by a 

settlement agreement signed by complainant and all respondents. An exception 

to that portion of the administrative law judge's recommended determination 

which pertained to the sufficiency, clarity or conspicuousness o f  the "Japan" 

marking on respondents' swivel hooks was taken by respondent Sat0 Metal 

Trading Co., Ltd. 

exception and supported the administrative law judge's position. 

The Commission investigative attorney disagreed with this 
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The Commission invited interested members o f  the public,  interested 

government agencies, and p u b l i c  interest  groups to submit written comments b y  

February 1 9 ,  1979  (44 F.R. 3789, Jan. 18, 1979). No written comments were 

received from any person w i t h  respect to the settlement agreement or w i t h  

respect to any other matter concerning this  investigation. 

Discussion 

M i n d f u l  that the Administrative Procedure Act provides that agencies 

consider "offers  of  settlement" where "the public interest  permi t ( s ) , "  5 

U.S.C. 554(c ) (1 ) ,  we have concluded that the public interest  would be served 

by terminating this  investigation. 

F i r s t ,  the settlement agreement, w i t h i n  the framework of  our patent 

system, does not appear to be anticompetitive. Under the settlement 

agreement, the respondents are released from l i a b i l i t y  for a l l  past claims of  

patent or trademark infringement, or unfair competition, i n  the United 

States.  Respondents a d m i t  that the United States Letters  Patent Nos. 

3,995,822 (swivel hooks) and 4,049,225 (mounting brackets) are valid and agree 

not to import or s e l l  swivel hooks or mounting brackets which infringe these 

two respective patents. I n  addition, respondents covenant (1 )  to  d isc lose  

c lear ly  and conspicuously t h e  foreign country of  origin of a l l  imported swivel 

hooks to the r e t a i l  purchaser immediately prior to the r e t a i l  s a l e  of such 

swivel hooks i n  the United S ta tes ,  ( 2 )  not to use the words "Swivel Ceil ing 

Hook" and "Swivel Hook/Eye" or colorable variations thereof on the i r  swivel 

hooks, and ( 3 )  to adopt trade dress for their swivel hooks that i s  not similar 

t o  that o f  complainant. 
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invest igat  ion No. 337-TA-53 

NOTICE OF COMMISSION REQUEST FOK PUBLIC 
COMMENTS CONCERNING SETTLEMENT AGREENENT 

Recommendat i o n  o f  "no  Dresent v i o l a t  i o n "  i s s u e d  

I n  (onnect  i o n  w i t h  t h e  Commission's i n v e s t i g a t i o n ,  under s e c t i o n  337 

o f  the  T a r i f f  A( t o f  1 9 3 0 ,  o f  a l l e g e d  u n f a i r  methods of c o m p e t i t i o n  and u n f a i r  

a c t s  i n  the  importat ion and s a l e  o f  c e r t a i n  s w i v e i  hoo!cs and mount ing brackets 

in t h e  United S t a t e s ,  t h e  p r e s i d i n g  o f f i c e r  recommended on December 1 ,  i 9 7 8 ,  

that  t h e  Commission determine t h a t  t h e r e  i s  no p r e s e n t  v i o l a t i o n  o f  s e c t i o n  

337.  The p r e s i d i n g  o f f i c e r  c e r t i f i e d  t h e  r e c o r d  t o  t h e  Commission f o r  i t s  

c o n s i d e r a t  i o n .  Copies o f  t h e  p r e s i d i n g  o f f i c e r ' s  recommendation may be  

obta ined  by i n t e r e s t e d  pe:-sons by c o n t a c t i n g  t h e  O f f i c e  o f  the  S e c r e t a r y  t o  

the  Commission, 701 fi: S t r e e t ,  N . W . ,  Washington,  D . C .  2 0 4 3 6 ,  te lephone  ( 2 0 2 )  

523-016 1 .  

Set t lernent clgrcement s i g n v d  b y  complainant and J 11 I espondcnt s -- -----________I_ 

Tlie Presiding O f f i c e r ' s  recornmendat i o n  o f  "no present  v ;oLal  ion" 

follows 3 j o i n t  mot ion by a1 I p a r t i e s  t o  terminate t l i i s  invest  igntion, w l i i c h  

was supported by a s e t  t lemerit agreement s i g n e d  ?iy complainant and a l l  

respondents  ( " S e t  t lenent Agreement"). The p r e s i d i n g  o f f i l . e r  f o u n d  t h a t ,  whi le  
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t h e  i m p o r t a t  i o n  o r  s a l e  of t h e  swive l  hooks and mounting b r a c k e t s  which a r e  

t h e  s u b j e c t  of  t h e  Commission 's  i n v e s t i g a t i o n  m3y have  v i o l a t e d  s e c t i o n  337 i n  

t h e  pas t  by i n f r i n g i n g  U.S. L e t t e r s  Pa ten t  No. 3,995,822 o r  U.S. L e t t e r s  

P a t e n t  No. 4 , 0 4 9 , 2 2 5 ,  i n  l i g h t  of t h e  S e t t  lemcnt Agreement t h e s e  a l l e g e d  

v i o l a t i o n s  will not occur  i n  t he  f u t u r e .  I n  a d d i t i o n ,  t h e  p r e s i d i n g  o f f i c e r  

found t h a t ,  w h i l e  t h e  i m p o r t a t i o n  of swive l  hooks which a r e  t h e  s u b j e c t  of t h e  

c o m m i s s i o n ' s  i n v e s t  i g a t  i on  and t h e i r  subsequent  s a l e  t o  r e t a i l  p u r c h a s e r s  

w i t h o u t  a c l e a r  and c,onspicuous d i s c l o s u r e  of  t h e  f o r e i g n  c o u n t r y  of o r i g i n  

may !lave v i o l a t e d  s e c t  i o n  337 i n  t h e  p a s t ,  i n  l i g h t  of t h e  Set t l e m c n t  

Agreement t h e s e  a l l e g e d  v i o l a t i o n s  w i l l  no t  o c c u r  i n  t h e  f u t u r e ,  

Writ t e n  comments on -- the p u b l i c  i n t e r e s t  r e q u e s t e d  

S i n c e  a l l  p a r t i e s  have f i l e d  a j o i n t  mot ion  t o  t e r m i n a t e  t h i s  

i n v e s t  i g a t  i o n ,  which i s  s u p p o r t e d  by t lie Set t lement Agreemznt , and s i n c e  t h e  

p r e s i d i n g  o f f i c e r  has  recommended t e rmina t  i o n  on t h e  b a s i s  of  t h e  Set t lemerit 

Agreement ,  no o r a l  argument w i l l  be held w i t h  r e s p e c t  t o  t h e  P r e s i d i n g  

O f f i c e r ' s  recommendat i on .  However, i n  i i g h t  o f  t h e  Commission 's  d u t y  t o  

c:onsider t h e  p u b l i c  i n t e r e s t ,  t h e  Commission r e q i l r s t s  w r i t  t en  comments from 

t h e  p a r t i e s ,  i n t e r e s t e d  a g e n c i e s ,  p u h l i c - i n t e r e s t  g r o u p s ,  o r  o t h e r  i n t e r e s t e d  

p e r s o n s  c o n c e r n i n g  t h e  e f L e c t  of t h e  t e rmina t  i on  of  t h i s  i n v e s t i g a t i o n ,  

s u p p o r t e d  by t h e  Se t t l emen t  Agreement,  upon (1) t h e  p u b l i c  h e a l t h  and w e l f a r e ,  

( 2 )  compe t i t  i v e  c o n d i t i o n s  i n  t h e  U.S. economy, < 3 )  the p r o d u c t i o n  of l i k e  o r  

d i r e c t l y  c o m p e t i t i v e  ; i r t i c l e s  i n  t h e  Uni ted  S t a t e s ,  a n d  ( 4 )  U.S. consumers .  

These w r i t t e n  comments m u s t  be f i l e d  w i t h  t h e  S e c r e t a r y  t o  ti le Commission no 

l a t e r  than 30 d a y s  a f t e r  p u b l i c a t  i o n  of  t h i s  n o t i c e  i n  t h e  F e d e r a l  R e g i s t e r . "  

The t ex t  of t h e  s e t  t lement agreement f o l l o w s .  
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Text o f  t h e  se t  t lement agreement 

T h i s  agreement ,  by and between Coats  & C l a r k ,  I n c .  ( h e r e i n a f t e r  

r e f e r r e d  t o  a s  "Complainant") and S a t o  Met a 1  Trading Co . ,  Lt d . ,  Sat o A m e r - i c n n  

M e t a l ,  I n c . ,  Japan Hardcraf t  (U.S.A.) Corpora1 i o n ,  Jordan I n d u s t r i e s ,  Inc-. , 

and Caro l  Cable  Company ( h e r e i n a f t e r  r e f e r r e d  to  a s  "Respond-ct S I ' ) ;  

WHEREAS, Complainant has  f i l e d  a complaint under Sect  i o n  337 o f  t h e  

T a r i f f  Act o f  1 9 3 0 ,  a s  amended (19 U.S.C. 1337)  with  t h e  U n i t e d  S t a t e s  

I n t e r n a t i o n a l  Trade Commission on Play 9, 1978 ;  

WHEREAS, a11 i n v e s t i g a t i o n  was i n s t  i t u t  ed by t iic I n t  ernat  i o n a t  Trade 

Commission on June 7 ,  1978 based on said Complaint ;  

WHEREAS, Answers t o  s a i d  Complaint were I imcly f i l e d  by  Respondent s ;  

WHEREAS, Complainant and Respondents have agreed t o  s e t t l e  t h e i r  

d i f f e r e n c e s  under ly ing  s a i d  i n v e s t i g a t i o n ;  

NOW, THEREFORE, BE I T  KNOWN, tnat  i n  c o n s i d e r a t i o n  of t h e  mutual 

covenants  c o n t a i n e d  h e r e i n ,  the p a r t i e s  h e r e t o  a g r e e  t o  b e  bound a s  f o l l o w s :  

1.  Respondents have re-designed t h e i r  "Siqivel hoo!cs" s o  a s  not I O  

i n f r i n g e  U.S. Patent  N o .  3 , 9 9 5 , 8 2 2 .  

2 .  Respondents s h a l l  not import o r  s e l l  "Swivel  Hooksll i n f r i n g i n g  

U.S. P a t e n t  No. 3 , 9 9 5 , 8 2 2 .  

3 .  U.S. P a t e n t  N o .  3 , 9 9 5 , 8 2 2  i s  v a l i d .  

4 .  Based on t h e  a f f i d a v i t s  of  Robert C .  Fnbel-, Plelba Holbrook,  a n d  

James Ban at t a t  lied l o  t h e  MOTION TO DISMISS ALL ALLEGATIONS IN COATS & CLARK'S 

COMPLAINT PERTAINING TO "HINGED MOUNTING BRACKETS" f i l e d  with t he 

I n t e r n a t i o n a l  Trade Commission on t h e  19th dny o f  July, 1 9 7 8 ,  and  o f  t h e  
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A f f i d a v i t s  o f  Lawrence H. Koffler, James Ban and E a r l  Odh a t t a c h e d  h e r e t o  a s  

E x h i b i t s  1 .  2 ,  and 3, r e s p e c t i v e l y ,  311 o f  s a i d  A f f i d a v i t s  b e i n g  embodied 

h e r e i n  by r e f e r e n c e ,  Responden t s  have not import cd or s o l d  any mount i n g  

b r a c k e t s  i n f r i n g i n g  U.S. P a t e n t  No. 4,049,225 excep t  f o r  a s m a l l  number of  

s amples  which were impor t ed  but not s o l d .  

5. Responden t s  w i l l  not  import  or  sell mounting b r a c k e t s  i n f r i n g i n g  

U.S. P a t e n t  No. 4,049,225. 

6 .  U.S. P a t e n t  No. k,O49,225 is  v a l i d .  

7 .  Respondent s have imported a n d / o r  s o l d  swive I hooks e i t h e r  

l a c k i n g  an i n d i c a 1  i o n  of  t h e  c o u n t r y  of  o r i g i n  o r  not p r o m i n e n t l y  d i s p l a y i n g  

an i n d i c a t i o n  of  t h e  c o u n t r y  of origin such t h a t  t h e  consumer of  sr i id  s w i v e l  

hooks may have been d e c e i v e d  a s  t o  t h e  c o u n t r y  or o r i g i n .  

8 .  Responden t s  s h a l l  d i s c l o s e  c l e a r l y  and c o n s p i c u o u s l y  t h e  f o r e i g n  

c o u n t r y  o f  o r i g i n  o f  a l l  imported s w i v e l  hooits on the s w i v e l  hooks and on t h e  

r e t a i l  packages  i n  which t h e s e  swive l  hooks are s o l d  i n  t he  U n i t e d  S ta tes .  

9 .   respondent,^, f o r  t h e m s e l v e s  and f o r  any c u s t o m e r s  for whom t h e y  

adopt and u s e  t rademarks,  s h a l l  not u s e  "SWIVEL C E I L I N G  HOOK" and "SWIVEL 

€100K/EYE" o r  c o l o r a b l e  v o r i a t  i o n s  t h e r e o f  on t h e i r  s w i v e l  hooks and 

Responden t ,  J o r d a n  I n d u s t r i e s ,  I n c . ,  s h a l l  submit i t s  p roposed  new t r a d e m a r k s  

t o  Complainant f o r  a p p r o v a l .  Complainant s h a l l  not u n r e a s o n a b l y  w i t h h o l d  such 

a p p r o v a l .  S a i d  o b l i g a t i o n  of s u b m i s s i o n  for a p p r o v a l  s h a l l  not be  a 

c o n t i n u i n g  one beyond the f i r s t  (.liarlee t o  new t i - n t l t m ~ r k s .  

LO.  Responden t s ,  f o r  Ihemselves and f o r  any c u s t o m e r s  for whom t h e y  

adopt and  u s e  t r a d e  d ' ress ,  s h a l l  adopt t r a d e  d r e s s  for  t h e i r  s w i v e l  hoo!cs t h a t  
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is  not s i m i l a r  t o  t ! iat  o f  Complainant and Responden t ,  Jor'dan I n d u s t r i e s .  I n c .  

s h a l l  submit i t s  proposed new t r a d e  d r e s s  t o  Complainant f o r  a p p r o v a l .  

Complainant s h a l l  not u n r e a s o n a b l y  w i t  t ihold suc!i approval. S a i d  o b l i g n t  i o n  

f o r  a p p r o v a l  s h a l l  not  be a c o n t i n u i n g  one beyond t h e  f i r s t  change  t o  new 

t r a d e  d r e s s .  

11. Complainant s h a l l  r e l e a s e  Responden t s  from a l l  p a s t  c l a i m s  o f  

p a t e n t  o r  t r ademark  i n f r i n g e m e n t ,  or u n f a i r  compel i t i o n ,  i n  t h e  U n i t e d  S t a t e s ,  

s a i d  r e l e a s e  t o  be I n  a form s u b s t a n t i a l l y  t h e  same as  t 1 1 3 t  at tac!iej .  h e r e t o  ns 

E x h i b i t  4 .  

1 2 .  'The 1 n t e r n . i t  ional  'Trade Coinmission !ias j u r i s d i c t i o n  ove r  the 

subjec t m a t t e r  of  s a i d  i n v e s t  i g a t  i o n .  

13. Responden t s  wilt not c h a l l e n g e  t h e  v a l i d i t y  of U.S. P a t e n t s  Nos.  

3 , 9 5 5 , 8 2 2  and 4 , 0 & 9 , 2 2 5  or of  any t rndcmark r e g i s t r a t i o n s  which may i s s u e  t o  

Complainant c o v e r i n g  "SWLVEL C E I L I N G  HOOK" o r  "SWIVEL HOOK/EYE". 

14. Complninant and r e s p o n d e n t s  s l i a l l  e n t e r  i n t o  a J O I N T  MO'TION FOR 

TERMINATION w i t h  t h c  Codmission i n v e s t i g a t i v e  a t t o r n e y .  

1s. Cornplainant s h a l l  a s s e r t  no c l a i m  a g a i n s t  R e s p o n d e n t s '  

c u s t o m e r s .   no^- n g a i n s t  Responden t s  by  r e a s o n  o f  s a l e  o r  o t h e r  d i s p o s a l  of  

p r o d u c t s  p h y s i c a l l y  p r e s e n t  i n  t h e  U n i t e d  S t a t e s .  p r i o r  t o  t h e  d a t e  of  t h i s  

s e t t l e m e n t  ag reemen t ,  it b e i n g  t h e  i n t e n t  o f  t h i s  P a r a g r a p h  15 t o  make c l e a r  

t h a t  Responden t s  .?nd Kesponden t s '  c u s t o m e r s  Iiavc tile r i g l i t  l o  clisposc of  s t o c k  

on I i a n J  w i ~ l i i n  on(- year- lrom [ t i c  d a t c  oi s i g n i n g  o f  ~ h i s  Agrecmcnt. 

16.  Complainant a g r e e s  t h a t  spcc h e n s  o f  R e s p o n d e n t s '  r e v i s e d  

t radc3rnarks a n d / o r  t r a d e  d e s i g n J t  i on  foi .  t h e  produt t s  h e r e i n  r e f e r r e d  t o  a s  
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"SWIVEL CEILING HOOK" and "SWIVEL HOOK/EYE" submit  fed t o  Complainant on or  

about September 15,  1978 ,  sali .sfies t h e  o b l i g a t i o n  o f  Respondents s e t  out in 

paragraph 9 h e r e i n  t o  s u b m i t  s a i d  r e v i s i o n s  t o  Complainniit f o r  a p p r o v a l ,  nncl 

Complainant hereby g i v e s  it s approval  t hcrc t  0.  

1 7 .  Complainant agrees that  specimens o f  Respondents '  r e v i s e d  t r a d e  

dress f o r  the  products  h e r e i n  r e f e r r e d  t o  a s  "SWIVEL C E I L I N G  HOOK" and "SWIVEL 

HOOK/EYE" submitted to Complainant on o r  about Scplcmber 1 5 ,  1 9 7 8 ,  s a t i s f i e s  

t h e  o b l i g a t i o n s  o f  Respondents set out in paragraph 10 l i e re in  t o  submit s a i d  

rev is ior l s  t o  Complainant f o r  a p p r o v a l ,  and Complainant hereby g i v e s  it s 

app w v a  1 t h e r e  t 0 .  

IN WITNESS WHEREOF, t h e  part ies h e r e t o  have executed t h i s  agreement 

by t h e i r  d u l y  a u t h o r i z c d  attorneys as  o f  t h i s  20th day 0 1  September,  1978. 

COMPLAIVANT : RESPONDENTS : 

COATS & CLAKK, I N C .  S A T 0  METAL TRADING C O . ,  LTD. 

ShTO APIERTCAN METAL, I N C .  By ------------------ 
Mi 1 t on J ,  Wayne 
A t  t orney f o r  Comp!cr i n n n t  JAPAN IMRDCRAFT (U . S . A .  ) CORP . 

CAROL CABLE COMPANY 

JORDAN INDUSTRLES , I N C .  



7 

Additional information 

The original and 19 true copies of all written submissions must he 

filed with the Secretary to the Commission. Any person des i r in f :  :n s u b m i t  a . 
document (or a portion thereof) to the Commi.ssion in confidence mist request 

- i.n camera trentment. 

Conhission and must include a full statement of the reasons t7hy the Commission 

Such request should be directed t o  the C'iairnan o f  t!lc 

should grant such treatment. The Commission vi1 I either nccept  such 

submission in confidence or return it. All nonconfidential written 

submissions will 5e open to pu1,li.c inspection a t  the Secretary's O f f i c e .  

Notice of the Commission's investigation was pub1 ished in the  Federal 

Register of June 14, 1978 (43 F.R.  25743). 

By order of the Commission. 

Sccre t ary 

Issued: January 15, 1 9 7 9  





UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 20436 

1 

1 
1 

In the Matter of 

CERTAIN SWIVEL HOOKS AND MOUNTING 
BRACKETS 

Investigation No. 337-TA-53 

Notice of Termination 

Upon consideration of the presiding officer's recommended 

determination and the record in this proceeding, the Commission is ordering 

the termination of investigation No, 337-TA-53, Certain Swivel Hooks and 

Mounting Brackets by granting a joint motion by all parties to terminate this 

investigation (Motion Docket No. 53-41, as supported by a Settlement 

Agreement, signed by complainant and a11 respondents. 

I 

In voting to terminate 

this investigation, Commissioner Moore determines that there is no present 

violation of section 337 of the Tariff Act of 1930, as amended (See footnote - 
1, page 2, of the Commission's Order and Conrmissioners' Opinion in this case). 

Any party wishing to petition for reconsideration of the Commission's 

action must do so within fourteen (14) days of service of the Commission Order 

and Commissioners' Opinion. 

210.56 of the Commission rules (19 C.F.R. 210.56). Any person adversely 

affected by a final Commission action may appeal such action to the United 

Such petitions must be in accord with section 

States Court of Customs and Patent Appeals. 

Copies of the Commission's Order and Commissioners' Opinion (USITC 

Publication No. 983, June 1979) are available to the public during official 
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working hours at the Office of the Secretary, United States International 

Trade Commission, 701 E Street, N.W., Washington, D.C. 20436, telephone (202) 

523-0161. 

published in the Federal Register of June 14, 1978 (43 F.R. 25743). 

Notice of the institution of the Commission's investigation was 

The text 

of the pertinent settlement agreement and the Commission's request for public 

comments thereon were published in the Federal Register of January 18, 1979 

(44 F.R. 3789). 

By order of the Commission. 

Secretary 

Issued: June 14, 1979 
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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D. C. 

NOTICE OF INVESTIGATION 

Notice is hereby g iven  t h a t  on May 9 ,  1978, Coats 6 Clark ,  Inc .  

(complainant),  72 Cummings Po in t  Road, Stamford, Connecticut 06904, 

f i l e d  a complaint w i th  t h e  United S t a t e s  I n t e r n a t i o n a l  Trade Commission 

under s e c t i o n  337 of t h e  T a r i f f  A c t  of 1930, as amended (19 U.S.C. 1337).  

The complaint a l l e g e s  u n f a i r  methods of compet i t ion and u n f a i r  ac t s  i n  

the  unauthorized impor ta t ion  and sale of c e r t a i n  swivel  hooks and mounting 

bracke ts  f o r  hanging p l a n t s  and o t h e r  o b j e c t s  i n  t h e  home, by reason o f  

t h e  following: 

(1) t h e  a l l e g e d  coverage o f  t h e  swivel hooks by claims 1, 2, 
3 ,  and 4 of  U.S. Pa ten t  No. 3,995,822, which p a t e n t  i s  
owned by t h e  complainant;  

( 2 )  t h e  a l l e g e d  coverage- of t h e  mounting b racke t s  by a l l  
c la ims of U.S. Pa ten t  No. 4,049,255, which pa ten t  is  
owned by t h e  complainant ; 

(3) t h e  al- leged v i o l a t i o n  o f  t h e  common l a w  trademarks 
"SWIVEL HOOK/EYE" and "SWIVEL CEILING HOOK," which 
are  a l l e g e d l y  common l a w  trademarks owned by t h e  
complainant;  

(4)  t h e  a l l e g e d  unlawful  copying of t r a d e  d r e s s  a s soc ia t ed  
wi th  t h e  swivel hooks and mounting b racke t s  produced 
and s o l d  by t h e  complainant which are  t h e  sub jec t  of t h i s  
i n v e s t i g a t i o n  ; 
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(5) t h e  a l l e g e d  unlawful importat ion sale, and o f f e r s  f o r  
sale of swivel  hooks and mounting b racke t s  bear ing  f a l s e  

, des igna t ions  of o r i g i n ;  and 

(6)  t h e  a l l e g e d  unlawful a c q u i s i t i o n  and u s e  of know-how 
t r a n s m i t t e d  i n  confidence by t h e  complainant t o  one 
of t h e  respondents named below, S a t 0  Metal Trading 
Company, Ltd. ,  concerning such swive l  hooks and mounting 
b racke t s .  

The complaint a l l e g e s  t h a t  such u n f a i r  methods of compet i t ion  have 

the  e f f e c t  o r  tendency t o  des t roy  o r  s u b s t a n t i a l l y  i n j u r e  an  indus t ry  

e f f i c i e n t l y  and economically opera ted  i n  t h e  United S t a t e s .  

Complainant r e q u e s t s  a permanent exc lus ion  o r d e r  a g a i n s t  swivel  hooks 

and mounting b r a c k e t s  which i n f r i n g e  i ts  U.S. P a t e n t s  Nos. 3,995,822 and 

4,049,225; which i n f r i n g e  i t s  trademarks; which f a l s e l y  d e s i g n a t e  o r i g i n ;  

and which copy i t s  t r a d e  d res s .  

Having cons idered  t h e  complaint,  t h e  United S t a t e s  I n t e r n a t i o n a l  Trade 

Commission on June  7, 1978, ORDERED: 

1. That ,  pursuant  t o  subsec t ion  (b) of s e c t i o n  337 of t h e  Ta r i f f  Act 

of 1930, as amended (19 U.S.C. 1337),  an  i n v e s t i g a t i o n  be  i n s t i t u t e d  t o  

determine, under subsec t ion  ( c )  whether,  on t h e  b a s i s  o f  t h e  a l l e g a t i o n s  

set f o r t h  i n  t h e  complaint and t h e  evidence adduced, t h e r e  i s  a v i o l a t i o n  

of subsec t ion  (a> o f  t h i s  s e c t i o n  i n  t h e  unauthorized impor t a t ion  of c e r t a i n  

swivel hooks and mounting b racke t s  i n t o  t h e  U.S., o r  i n  t h e i r  subsequent 

sale by reason of: 
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(1) t h e  a l l eged  coverage of t h e  swivel  hooks by claims 
1, 2, 3, and 4 of U.S. Pa ten t  No. 3,995,822, which 
pa ten t  is owned by t h e  complainant; 

(2)  t h e  a l l eged  voverage of t h e  mounting b racke t s  by a l l  
claims o f  U.S. Pa ten t  No. 4,049,225, which pa ten t  
is owned by the  complainant; 

(3)  t h e  a l l eged  v i o l a t i o n  of t h e  common l a w  trademark 
"SWIVEL HOOK/EYE" and "SWIVEL CEILING HOOK, which 
are a l l e g e d l y  common l a w  trademarks owned by t h e  
complainant ; 

(4) t h e  a l l e g e d  unlawful copying of t r a d e  d r e s s  a s s o c i a t e d  
wi th  t h e  swivel  hooks and mounting bracke ts  produced 
and so ld  by t h e  complainant which are t h e  s u b j e c t  of 
t h i s  i nves t iga t ion ;  

(5) t h e  a l l eged  unlawful impor ta t ion  sale and o f f e r s  f o r  
sale of swivel  hooks and mounting b racke t s  bear ing 
f a l s e  des igna t ions  of o r i g i n ;  and 

(6) t h e  a l l eged  unlawful a c q u i s i t i o n  and use  of know-how 
t r ansmi t t ed  i n  confidence by t h e  complainant t o  one 
of t h e  respondents named below, Sato Metal Trading 
Company, Ltd. ,  concerning such swivel hooks and 
mounting bracke ts ;  

t h e  e f f e c t  o r  tendency of which is t o  des t roy  o r  s u b s t a n t i a l l y  i n j u r e  an  

indus t ry  e f f i c i e n t l y  and economically operated i n  t h e  United States  .. 

2. That, f o r  t h e  purpose of t h i s  i n v e s t i g a t i o n  s o  i n s t i t u t e d ,  t h e  

following are hereby named as p a r t i e s :  

a. The complainant is  

Coats & Clark,  Inc.  
72 Cummings Poin t  Road 
Stamford, Connecticut 06904 

b. The respondents are t h e  fol lowing companies a l l eged  t o  be 

involved i n  t h e  unauthorized importat ion of such a r t i c l e s  i n t o  t h e  

United S t a t e s ,  o r  i n  t h e i r  sale,  and a re  p a r t i e s  upon which t h e  

complainant and t h i s  n o t i c e  are t o  be served. 
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(1)  Jordan T n d u s t r i e s ,  Tnc:. 
3030 N.W. 75 S t r e e t  
M i a m i ,  F l o r i d a  331 47 

(2) Caro l  Cable  Company 
2 4 9  Roosevel  t Avenue 
Pawtucket  , Rliode Tsland 02862 

( 3 )  F a t o  Metal Trading Cu.,  I . td.  
No. 17, 2-Chome, Kanda-Siidacho 
Chiyoda- kii, Tokyo, 1 0 1 ,  Japan 

(4) S a t o  Ainericaii Metal, Inc 
00 E. 42nd S t r e e t  
New York,  New York 10017 

(5) .Tapan Hardcraf  t ,  lnc.  
c /o  Or,trolenk,  F a b e r ,  Gel-1) Fv S o f f e r  
2 60 PIad i son Avenue 
New York,  New York 100lf). 

c .  To Ann Miles. U.S. I n t e r n a t i o n a l  Trade Comniissinn, 7 0 1  E 

S t r e e t ,  N . W . .  Washington,  D. C.  2 0 4 3 6 ,  is hcreby  named Commission i n v v s t i -  

pitive a t t o r n e y ,  n part.y t o  t h i s  i n v e s t i g a t i o n .  

3.  T h a t ,  f o r  t h e  purpose o f  t h e  i n v e s t i g a t i o n  so i n s t i t u t e d ,  

.ludg;c l h i s l d  K. D u v a l l ,  U.S. I n t e r n a t i o n a l  Trade Commission, 7 0 1  E S t r e e t ,  

S.W., Washington, D. C. 2 0 4 3 6 ,  is hereby appointed  as p r e s i d i n g  officer. 

Responses must be submit ted  by thc. named r e s p o n d e n t s  i n  a c c o r d a n c e  

K i t h  s e c t i o n  2 1 0 . 2 1  of t h e  Commission's R u l e s  o f  P r a c t i c e  and Proverlure,  

(io C.F.R. 210.21) .  Pursuant  t o  s e c t i o n s  201 .16 (d)  and 2 1 0 . 2 1 ( a )  of  t h e  

Xi i l es ,  such r e s p o n s e s  w i l l  b e  c o n s i d e r e d  by t h e  Commission i f  r e c e i v e d  

i T L ) t  later than 2 0  days after t h e  d a t e  o f  service of t h e  c o m p l a i n t .  

E s t e n s i o n s  of  time f o r  s u b m i t t i n g  a r e s p o n s e  w i l l  n o t  b e  g r a n t e d  u n l e s s  

gosd and s u f f i c i e n t  c a u s e  t h e r e f o r  i s  shown. 
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F a i l u r e  o f  a respondent  t o  f i l e  a t i m e l y  r e s p o n s e  t o  e a c h  a l l e g a t i o n  

i n  t h e  compla int  and i n  t h i s  n o t i c e  may b e  deemed t o  c 0 n s t i t u t . e  waiver 

o f  t h e  r i g h t  t o  appear  and c o n t e s t  t h e  a l l e g a t i o n s  o f  t h e  c o m p l a i n t  and 

o f  t h i s  n o t i c e ,  and w i l l  a u t h o r i z e  t h e  p r e s i d i n g  o f f i c e r  and t h e  Commission, 

wi thout  f u r t h e r  n o t i c e  t o  t h e  r e s p o n d e n t ,  t o  f i n d  t h e  facts  t o  b e  as 

a l l e g e d  i n  t h e  compla int  a n d - t h i s  n o t i c e  and t o  e n t e r  b o t h  a recommended 

d e t e r m i n a t i o n  and a f i n a l  d e t e r m i n a t i o n ,  r e s p e c t i v e l y ,  c o n t a i n i n g  s u c h  

f i n  d i n g  s . 
The c o m p l a i n t ,  w i t h  t h e  e x c e p t i o n  o f  b u s i n e s s  c o n f i d e n t i a l  i n f o r m a t i o n ,  

i s  a v a i l a b l e  f o r  i n s p e c t i o n  by i n t e r e s t e d  p e r s o n s  a t  t h e  Office o f  t h e  

S e c r e t a r y ,  U.S. I n t e r n a t i o n a l  Trade Commission, 701 E S t r e e t ,  N.W., 

Washington, D. C. 20436, and i n  t h e  New York C i t y  o f f i c e  o f  t h e  Commission, 

6 World Trade Center .  

By Order o f  t h e  Commission. 

- 

S e c r e t a r y  

I 

I s s u e d :  June 9 ,  1978 
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Second,  t e r m i n a t i o n  would eliminate any f u r t h e r  e x p e n d i t u r e  o f  government 

r e s o u r c e s  i n  c o n n e c t i o n  w i t h  t h i s  i n v e s t i g a t i o n .  

T h i r d ,  no adverse  conments w i t h  respect to  t h e  s e t t l e m e n t  agreement o r -  

t h e  p u b l i c  i n t e r e s t  were r e c e i v e d  from i n t e r e s t e d  federal a g e n c i e s  or members 

of  t h e  p u b l i c .  1 /  - 
* We n o t e  t h a t  c o w l a i n a n t  has agreed to t h e  j o i n t  motion to t e r m i n a t e  as 

supported by t h e  s e t t l e m e n t  agreement,  even though one d i s t r i b u t o r  o f  s w i v e l  

hooks ,  who was n o t  named as a respondent ,  is  n o t  a p a r t y  t o  t h e  s e t t l e m e n t  

agreement and therefore is not  bound thereby "to make a clear and conspicuous 

d i s c l o s u r e  of  t h e  c o u n t r y  o f  o r i g i n "  to  t h e  reta i l  p u r c h a s e r  o f  i t s  s w i v e l  

hooks. However, as t h e  a d m i n i s t r a t i v e  law judge o b s e r v e d ,  i f  a problem arises 

w i t h  respect to that  d i s t r i b u t o r  i n  t h e  f u t u r e ,  complainant would n o t  be 

foreclosed fram t a k i n g  appropriate  a c t i o n  under s e c t i o n  337 w i t h  respect to  

t h a t  d i s t r  i b u t o r  . 
Respondent Sat0 Metal Trading Company, L t d . ,  f i l e d  an e x c e p t i o n  to t h e  

a d m i n i s t r a t i v e  law judge 's  reconnended d e t e r m i n a t i o n ,  a r g u i n g  that  t h e  i s s u e  

of t h e  s u f f i c i e n c y ,  c l a r i t y ,  or conspicuousness  o f  t h e  "Japan" marking on 

respondents '  s w i v e l  hooks is not  properly  w i t h i n  t h e  scope of t h i s  

i n v e s t i g a t i o n .  

and w i t h  t h e  response o f  t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  f i l e d  December 

However, we agree w i t h  t h e  a d m i n i s t r a t i v e  law j u d g e ' s  p o s i t i o n  

21, 1978 t h a t  t h i s  issue is  properly w i t h i n  t h e  scope o f  t h i s  i n v e s t i g a "  ion.  

* The a d m i n i s t r a t i v e  law judge acted properly  i n  e v a l u a t i n g  sample imported 

swivel hooks submitted by respondents  for adequacy of  t h e  marks o f  o r i g i n  

under appl icab le  legal s tandards .  
1 

1/ Opportunity  for  such conments 'was provided by t h e  Notice of Commission 
Request  for P u b l i c  Comments Concerning S e t t l e m e n t  Agreement ( 4 4  F.R. 3 7 8 9 ,  
Jan. 1 8 ,  1979) .  
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this investigation, we adopt the findings of fact 

law o f  the administrative law judge. Inasmuch as 

the parties have ente,red into a settlement agreement, it has not been 

necessary to expend time and funds to develop a record before the 

administrative law judge containing sufficient reliable, probative, and 

substantial evidence - 1/ upon which to make a determination of whether there i s  

a violation of section 337. Therefore, it is neither necessary nor proper to 

make such a determination. 2/ 21 

- 11 5 U.S.C. 556(d) states in relevant part: 
'I. . . A sanction may be not be imposed or rule or  order issued 

except on consideration of the whole record or those parts thereof cited 
by a party and supported by and in accordance with the reliable, 
probative, and substantial evidence." 

21 For a discussion of the "determination" requirement of section 337, see 
Notice of Termination, Certain Alternating Pressure Pads, Investigation No. 
337-TA-48 (44 F.R.  12286, March 6, 1979). 

31 Commissioners Alberger and Stern further note that the memorandum of 
Juytice Department representatives to the Trade Policy Staff Coamittee cited 
in Commissioner Moore's views (which appear as a footnote to the Comnission 
action) suggests that all settlement agreements should be subject to 
Presidential review, because they I*. . . may significantly affect import trade . .," and thus 'I. . . would have the same effect as a fully adjudicated 
cease and desist order . . . .'I In this case, however, Commissioner Moore . . . determines that there is no present violation of section 337 . . . . 
Both viewpoints fail to recognize the true nature of settlement agreements. 
The Commission is allowing this settlement agreement to go forth without 
prejudice to either party and without Commission enforcement of the 
agreement '8  terms. 

While Commissioners Alberger and Stern do not agree with Commissioner 
Moore's view that a determination is required in this case, they do agree that 
the Commission should formalize its settlement procedures by amending the 
Commission's rules. 
procedures such as those followed in the present case are entirely consistent 
with the purposes o f  Section 337 and the Administrative Procedure Act. 

I1 I* 

Until such time as rules are adopted, however, the 
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CERTIFICATE OF SERVICE 
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Termination and of the Comnission Order and Commissioners' Opinion 
(USITC Publication 983) were served upon Jo Ann M i le s ,  Esq., Commission 
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o r  counsel o f  record and government agencies by f irst c l a s s  mail  on 
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Herbert I .  Cantor, Esq. 
Burgess, Ryan and Wayne 
370 Lexington Avenue 
New York, N.Y. 10017 
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William D. Outman, 11, Esq. and James G. S tap les ,  Esq. 
Bruce H. Jackson, Esq. Baker and McKenzie 
Baker and McKenzie Prudential Plaza 
815 Connecticut Avenue. Chicago, I l l .  60601 
Was h i  ngton, D. C. 20006 

- Counsel f o r  respondents, Carol Cable Co.; Japan Hardcraft, I n c .  ; 
Sat0 American Metal, Inc.; and Sat0 Metal Trading Co., Ltd.-- 

Robert C. Faber, Esq. 
Ostrolenk, Faber, Gerb and Soffen 
260 Madison Avenue 
New York, N.Y. 10016 

Government agencies-- 

Mr .  Alexander W. S ierck 
D i  rector o f  Trade Pol i c y  
Antitrust  D i v i s i on  
U.S. Department o f  Just ice 
Room 7119, Main Just ice 
Pennsylvania Avenue and Tenth Street, NW. 
Was h i  ngton, D. C. 20530 

Bernard Fei ner, Esq. 
Ass istant General Counsel 
Department o f  Health, Education & Welfare 
Room 5362, North Bui lding 
330 Independence Avenue, SW. 
Washington, D.C. 20201 

M r .  Carol M. Thomas 
Secretary 
Federal Trade Comni s s i o n  
Pennsylvania Avenue a t  S i x t h  

Washington, D.C. 20580 
Street,  NW. 

R. Mason. Secretarv 
U . S . I n  t erna t i on a 1 Trade Cimrni s s ion 
701 E S t reet ,  NW. 
Washington, D . C .  20436 








