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In t he  !latter of ) 
1 

ALTERNATING PRESSURE P M S  1 
) 

I n v e s  t icn t i o n  tlo. 237-TA-48 

IWTICE OC TKIthlIlIATIO1J 
Ba c kg round - 

The U n i t e d  S t a t e s  I n t c r n n t i o n n l  'Trade Connriission, a c t i n g  unclcr thc 

a u t h o r i t y  of s e c t i o n  337 of t h e  ' r a r i f l  Act o f  133U (13  U.S .C.  4 3 7 ) ,  

i n s t i t u t e d  t h i s  i n v e s t i g a t i o n  on F e I ~ r ~ i a r y  1 7 ,  1 9 7 8 ,  on t h e  b3si3 o f  n 

* 

complaint:  filed by Gaymar Industries, Zric., and I.lcdisc:ircli PR, l n c .  
1 

( c o m p l a i n a n t s ) .  Named a s  r e s p o n d e n t s  i n  t h e  C o t m i s s i o n ' s  n o t i c e  of 

i n v e s t i g a t i o n  were F l o w t r o n  Aire, L t d . ,  and t h e  H u n t l e i g h  Group, X:c. 

( r e s p o n d e n t s ) ,  The n o t i c e  of investi i ; ;!Lion listed t h c  u c f a i r  p t a c c i c e  
I 

a l l e g e d l y  engaged in by r e s p o n d e n t s  3 s  ( 1 )  t h e  i n p o r t a t i o n  o f  a l t e r n a t i n g  

p r e s s u r e  p a d s  which were allegedly c o v e r e d  by claims 1 sild 3-6 of U.S. L e t t e r s  

P a t e n t  3 ,701 ,173  (the '173 p a t e n t )  an!: (2) t h e  elleged u n f a i r  us? o f  

p r o m o t i o n a l  and a d v e r t i s i n g  m a t e r i a l  p e r t a i n i n g  t o  a l t e r n a t i c g  p r e s s u r e  pads 

( 4 3  F.R. 7483, Feb. 23, 1 9 7 3 ) .  

i. . .  



. .  
On Augus t  7 ,  1978,  c o m p l a i n a n t s  f i l e d ,  p u r s u a n t  t o  s e c t i o n  210.51 o f  t h e  

Commission’s  R u l e s  o f  P r a c t i c e  and P r o c c d u r c  ( 1 9  CFR 210 .51) ,  a motion t o  

’ t e r m i n a t e  t h i s  i n v c s t i s n t i o n  as t o  a11 i s s u c s  and w i t h  r-espcct t o  a11 

. r e spondcn  t s . 
The mot ion  t o  t e r m i n a t e  i s  boscd on t h c  d i s c o v e r y  by r e s p o n d e n t s  o f  a 

p r i o r  West German p a t e n t  r e f e r e n c e ,  which vas p r e v i o u s l y  unknown t o  t h e  

p a r t i e s .  Conpla innnLs  s t a t e d  t h a t  t h i s  p r i o r  a r t  was no$ b e f o r c  t he  B a t e n t  

examiner  w h i l e  t h e  abovc  p a t e n t  was p e n d i n g ,  and t h a t  t h e  d i s c o v e r y  of, t h e  

” West German p a t c n t  r e f e r c n c c  p l a c e s  i n  q u e s t i o n  t h c  v a l i d i t y  o f  one o r  more of  

, . .d  t h e  c l a i m s  i n  t h e  p z t e n t .  Compla inan t s  a l s o  s t a t e d  i n  t h e i r  mo t ion  t o  
! 

t 

t e r m i n a t e  t h a t  r e s p o n d e n t s  h a v e  withdrawn tSe  p r o m o t i o n a l  l i t e r a t u r e  from 

c i r c u l a t i o n  and t h a t  p r i o r  a c t i v i t i e s  coni:fjc t e d  t1 , e rcwi th  w2re de  m i n i o i s .  

Compla inan t s  i n d i c a t e d  an i n t e n t i o n  t o  s u r r e n d e r  t h e  p a t e n t  and t o  f i l e  a 

r e i s s u e  a p p l i c a t i o n  w i t h  the P a t e n t  and kradernark O f f i c e ,  which c o m p l a i n a n t s  

s u b s e q u e n t l y  d i d .  On August 1 8 ,  1978,  co rnF la inan t s  f i l e d  a s u p p l e m e n t a l  

memorandum c o n t a i n i n g  2 s e t t l e m e n t  agreement  whereby c o m p l a i n a n t s  a g r e e d  n o t  

t o  a s s e r t  t h e  p a t e n t  c l a i m s  a g a i n s t  r e s p o n d e n t s  o r  t h o s e  i n  p r i v i t y  w i t h  

r e s p o n d e n t s  ( s e t t l e m e n t  a g r e e m e n t ) .  

The p r e s i d i n g  o f f i c e r ,  a c t i n g  in a c c o r d a n c e  w i t h  s e c t i o n s  2 1 0 . 5 1 ( c )  and 

’ 210.53 o f  t h e  Commission R u l e s  ( 1 9  CFR 210 .51(c )  and  210 .53 ) ,  conc luded  t h a t  
. .  

( 1 )  t h e  i s s u e  o f  t h e  p r o m o t i o n a l  l i t e r a t u r c  p u b l i s h e d  by r c s p o n d c n t s  i s  now 

moot owing t o  rcspondcnc: ; ’  d i s c o n t i n u i n g  d i s t r i b u t i o n  o f  ::iicil l i t c r n t u r c ,  ail(! 



p r e s e n t  v i o l a t i o n  o f  s e c t i o n  337. The p r e s i d i n g  o f f i c e r  recommended t h a t  t he  

Commission (1) d e t e r m i n e  t h a t  t h e r c  i s  no prcociit v i o l a t i - o n  of s e c r i o n  337 i n  

t h e  i m p o r t a t i o n  o r  s a l e  o f  a l t e r n a t i n g  p r e s s u r e  pads ,  and ( 2 )  t e r m i n z t e  t h e  

i n v e s t i s a t i o n  a s  t o  a l l  i s s u e s  and p a r t i e s ,  c o n t i n g e n t  upon c ~ ~ ; p I n i r i a i i t s '  

f i l i n g  w i t h  t h c  Commission a copy o f  t h e i r  r e i s s u e  a p p l i c a t i o n  w i t h  proof  o f  

f i l i n g  w i t h  t h e  P a t e n t  and Tradcinnrk O f f i c c .  'I'hc copy o f  t h e  r e i s s u e  i 
\ 

a p p l i c a t i o n  w i t h  p roo f  o f  f i l i n g  has bccn  y r o p c r f y  f i l e d  w i t h  , t he  Coinxission. 

Copies  o f  t h e  p r e s i d i n g  o f  f i c c r ' s  rccomnicndcd d e t e r m i n a t i o n  may be obt.iinccl by  
1 

c o n t a c E i n g  t h e  O f f i c e  of t h e  S e c r e t a r y  t o  t h e  Commission, 701 E $ t r e e :  X.V., .  

Washington ,  D . C .  20436, t e l e p h o n e  ( 2 0 7 )  523-0161. f 

The Commission, i n  c o n s i d e r i n c  t h c  recolmendcd d e t e r m i n a t i o n ,  i n v i t e d  

p u b l i c  comment on wliethcr  rherc  t r e  m y  p o t e n t i a l  odvc r se  e f f e c t s  of  t h i s  

s e t t l e m e n t  agreement  on t h e  p u b l i c  i n t e r e s t ,  and rno-e s p c c i f i c a l l y ,  L1hCti)r::. 

t h e  a g r e m e n t  i s  a n t i c o m p e t i t i v e  (44 FR 3790, J a n u a r y  18,  1979). The 

p r e s e n t l y  a c t i v e  p a r t i e s  t o  t h e  i n v e s t i g a t i o n ,  i n c l u d i n g  t h e  i n v e s t i g n t i v c  

a t t o r n e y ,  s u b m i t t e d  c o m e n t s  t o  t h e  e f f e c t  t h a t  t h e  s e t t l e m e n t  agreement  i s  

n o t  a n t i c o m p e t i t i v e  and t h a t  i t  w i l l  have  no  a d v e r s e  e f f e c t  or. t h e  p u b l i c  

i n t e r e s t .  No o t h e r  comments were r e c e i v e d .  



1. 

Having c o n s i d c r e d  c o m p l a i n a n t s '  motioil  L O  t e r m i n a t c  t h i s  i n v e s t i g a t i o n ,  

t he  recommended d e t e r m i n a t i o n  o f  t h e  p r e s i d i n z  o f f i c e r ,  t h c  s u b s e q u e n t  

submiss ions  r e l a t e d  t o  Lhc p u b l i c  i n t e r c o t ,  :.ad t h e  e n t i r e  a d u i i n i s t r a t i v e  

'' r e c o r d ,  t h e  Commission g r a n t s  c o m p l a i n a n t s  ' inotion t o  t c r n i n a t c  and h e r e b y  

" t e r m i n a t e s  t h i s  i n v e s t i g a t i o n .  The Connai.ssion t e r m i n a t e s  t h i s  i n v e s t i g a t i o n  

s i n c e  t h e  r e s p o n d e n t s  have c c a s e d  d i s t r i b u t i n g  a l l e g e d l y  u n f a i r  promotior in1 

1/ Comhis s ione r  bloors i n  v o t i n g  t o  t e r m i n a t e  t h i s  i n v e s t i g a t i o n  d e t  r n i n e s  
t h a t  t h e r e  i s  no v i o l a t i . o n  o f  S e c t i o n  337 o f  the T a r i f , f  A C t  o f  1330, a k 
amended. I n  t h i s  c n s c ,  hc  o b s e r v e s  t h a t  t h e  c o m p l a i n a n t s  moved t o  t e r m i n a t e  
a f t e r  r e s p o n d e n t s  s u b m i t t e d  i n f o r m a t i o n  r e l a t i n g  t o  a p r i o r  p n t e c t  which 

d o u b t f u l  wtiel:her the s o - c a l l e d  s e t t l e m e n t  agreement  i s  b i n d i n g  on t h c  p i r t i e g .  
; p l a c e d  t h e  v a l i d i t y  o f  c o m p l a i n a n t s '  p a t c n t  i.n q u e s t i o n  and t h a t  i t  i s  

Comniissioner Hoore a g r e e s  w i t h  t h e  recorancndat ion of  t h c  P r e s i d i n g  f 

- . W f i c e r  t h a t  (1) t h e r e  i s  no p r e s e n t  v i o l a t i o n  o f  S e c t i o n  337 i n  c o n n e c t i o n  
wi th  t h e  i m p o r t a t i o n  o f  a l t e r n a t i n g  p r e s s u r e  pads  o r  i n  t h e i r  s a l e  i n  t h c ,  
United S t a t c s  and ( 2 )  t h e  i . n v e s t i g a t i o n  shou ld  be t e r m i n a t c t l .  ( S e c  f o o t n o t e  
3, page 5, q u o t i n g  an o p i n i o n  i n  a casc s imi I .n r  t o  t h i s  wiiicll C I I C  CCPA 
a f f i rmed  in Rolim & Ihas Co. v.  I n t e r n a t i o n a l  T rade  C o m i s s i o n ,  554 F.2d r r G 2 ) .  

o b l i g a t i o n s ,  and p a r t i c u l a r l y  t h e  p u b l i c  i n t e r e s t  r e q c i r e m e n t s  s e t  f o r t h  i n  
Subsec t ion  ( b ) ( 2 )  o f  S e c t i o n  337 of  t h e  T a r i f f  Act of 1930 ou twe igh  ar.y b l i n d  
adherence t o  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  Act which i.3 a p r o c e d u r a l  law 
designed t o  make c e r t a i n  t h a t  p a r t i e s  t o  an a d m i n i s t r a t i v e  p r o c c e d i n g  h a v c  
their  r i g h t s  p r o t e c  t e d .  

COUmissioncr Moore b e l i e v e s  i t  may n o t  b e  t h e  p r o p e r  p l a c e  t o  d e - ~ e l o p  each  and 
every r e a s o n  why confo rming  t o  t h e  A d m i n i s t r a t i v e  Proccdrirc  Act  r e q u i r e s  t h e  
b I m i s s i o n  t o  i g n o r e  the c l e a r  mandate  o f  S e c t i o n  337 t h a t :  "?he C o m i S s i O n  
shall d e t e r m i n e  w i t h  r e s p c c t  t o  e a c h  i n v e s t i g a t i o n  c o n d u c t e d  by i t  unde r  t h i s  
s e c t i o n ,  w h e t h e r ' o r  n o t  t h e r e  i s  a v i o l a t i o n  o f  t h i s  s c c t i o n " .  

the m a j o r i t y  t h a t  such  coinpl iance w i t h  S e c t i o n  337 i n  s e t t l c i n e n t  c a s e s  w i l l  

F u r t h e r ,  Coimnissioncr Xoore o b s e r v e s  t h a t  o n l y  i.n rnre  i n s t a n c e S  s i n c e  

It i s  Conmiss ione r  Noore's  v i e w  t h a t  t h e  Commission 's  s E a t u t o r y  

S i n c e  t h i s  documcnt i s  a C o m i s s i o n  n o t i c e  i n  a s p e c i f i c  c a s c ,  

However, Commissioner Moore t a k e s  p a r t i c u l a r  e x c e p t i o n  t o  tile c l iarge by 

more expense  t o  t h e  government  and t o  the  p a r t i e s .  

its enac tmen t  h a s  t h e .  Comnission f a i l e d  t o  ii1:il:c a d c t c r m i n a t i . o n  on tlic irzu.1 
of v i o l a t i o n  i n  S e c t i o n  337 casco  and t i i n t  iwit1icr t h c  ~ : i n g u a g c  o f  S e c t i o n  
337(C) n o r  Commission 's  Ru lc  210.53 admonislics t h c  Coininissiou n o t  t o  do s o .  
f i e r e f o r e ,  he  s u g g e s t s  i f  tlic i m j o r i t y  w i s h c s  t o  d i s t o r t  t h e  c l c a r  i n t c n l :  o f  
the Congress  i n  terms o f  a g e n e r a l  r u l e ,  a s  expressed i n  t h i s  c a s c ,  tha t  i t  do 
*O s p e c i f i c a l l y  by i n c o r p o r a t i n g  ouch l anguage  i n t o  t h e  Commiss ion ' s  Ru le3  of 
' t a c t i c e  and P r o c e d u r e .  T 



and n d v c r t i s i n s  n a t c r i c l l ,  ant1 1 ! I '  cvmplnin;! i i t  l i n g  ,?greed not: L LI a:i : icrt  I lie 

claims of  the , .  l.173 p a t e n t  a g a i n s t  :lie r c s p o n d c n t s .  I t  is  f u r t h e r  o r d c r c d  t h a t  
L. 

t h e  S e c r e t a r y  t o  t h e  Commission f i l e  a copy o f  t h i s  n o t i c e  w i t l i  t h e  P a t e n t  and 

T r  a d e m 3  r k 0 f f i c e. 

D i s c u s  s i oil 

I t  h a s  b e e n  Coimaission p r a c t i c e  i n  i n v e s t i g a t i o n s  u n d e r  s e c t i o n  337 o f  

t h e  T a r i f f  Act, o f  1930, when s e t t l e n c n t  q r c l e m e n t s  o r  o t h e r  a g r e e m e n t s  a r e  

e n t e r e d  i n t o  among t h e  p a r t i c s ,  t o  make a d c t c r m i n n t i o n  o f  no p r e s e n t  

v i o l a t i o n  in l i c h t  o f  the laiiguncc. o f  s c c t i o n V 3 3 7 ( c )  and 

210 .53 .  This p r a c t i c e  h a s  bccri adop ted  by t h c  Coin!niss&on b c c a u s c  s c c t i o u  

imi s s io r i  r u l e  4 
- 2 /  

3 3 7 ( c )  p r o v i d e s  that :  t h e  Commission i s  t o  d c t c r m i n c  in c a c h -  i i l v c s t  i g a t i o n  

w h e t h e r  t h e r e  i s  o r  i s  n o t  a v i o l . a t i o n  o f  s e c t i o n  337 .  - 3 /  
f 

< 
We a r e  o f  t h e  o p i n i o n  now, h o u c v e r ,  t h a t  a d i s t i n c t i o n  s h o u l d  bt drclxn 

be twccn s e t t l e m e n t s  e n t e r e d  i n t o  b y  the pzrties 2nd o t h e r  kiccls  of  t e r n i n n  t i o n  

p r i o r  t o  a h e a r i n g ,  so t h e t  i n  t h e  c a s e  o f  s e t t l c w e u t s ,  o n l y  an o r d p r  of 

t e r m i n a t i o n  i s  r e q u i r e d ,  and no f i n d i n g  a s  t o  t h e  i s s u e  of  v i o l a t i o n  i s  

n e c e s s a r y .  

The A d m i n i s t r a r i v e  P r o c e d u r c  Ac t ,  which i s  i n c o r p o r a t e d  i n  s e c t i o n  3 3 7 ( c )  

o f  t h e  T a r i f f  Act o f  1930, as ame,idcd, p r o v i d e s  i n  s v b s c c t i o n  5 t h a t  a g e n c i e s  



- p r o v i s i o n s  of t h e  Adminis t r a t r i v e  P rocedurc  Act 

agency cases. 
I 

. 
A f i n d i n g  r e s p e c t i n g  v i o l a t i o n  i s ,  i n  o u r  

s e t t l e m e n t  o f  a case,  s i n c e  sett1croer. t  i s  a me 

s l l o ~ i n g  for s c t t l e r n c n t  of 

v iew,  

n s  p l  

i n c o n s i s t e n t  w i t h -  il 

i n l y  des igned  t o  , a v o i d  

the n e c e s s i t y  (and expense t o  t h e  govcrnment  2nd p a r t i c o )  o f  n t lc tcrmi z t i o n  

on m a t t e r s  no lcny,cr i n  i s s u e  b e f o r e  tlic ngcucy.  l l i c r c fo rc .  a dcterminci. t ion on 

the i n s u e  o f  v i o l a t i o n  i s  n o t  n e c e s s a r y  i n  ~ 1 i F n  case ::here thc p z r t i e g  h ~ v c  

en te red  i n t o  a s e t t l c n c n t  a g r e m e n t .  

v P 
6 )  

I *  

.... 4 By o r d e r  of t h e  C o m i s s i o n .  

S e c r e t a r y  

Issued: F e b r u a r y  23, 1 9 7 9  

--- - 41 S e c t i o n  554(c) of  t h e  A d m i n i s t r a t i v e  P r o c c d u r c  Act  ( 5  U.S.C. 554(d)) 

Tne agency o h a l l  g i v e  a l l  i n t e r c s r c d  p a r t i c s  o p p o r t c n i t y  f o r  -- 
(1) t h e  s u b m i s s i c n  and c o n s i d e r a t i o n  of . . . o f f e r s  o f  s e t t l c m c n t  

Provides ,  i n  p a r t :  

. . . when t im,  t h e  nature of  t h e  p r o c e e d i n g ,  and t h e  p u b l i c  
i n t c r c o t  p e r m i t ;  . . . 


