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UNITED STATES TARIFF COMMISSION
Washington, D.C.

December 20, 1974

In the matter of an investigation ) Docket No. 34
with regard to the importation and ) Section 337
domestic sale of certain converti- )
ble game tables and components ) Tariff Act of 1930, as amended
thereof )
INTRODUCTION

On October 26, 1972, ATI Recreation, Inc., of Miami Lakes,
Fla., (now Ebonite Corp., successor), hereinafter referred to as
complainant, 1/ filed a complaint with the United States Tariff
Commission requesting reliéf under section 337 of the Tariff Act of 1930,
as amended (19 U.S.C. 1337), alleging unfair methods of competition and
unfair acts in the importation and gale of certain convertible game
tables. Complainant alleged that its U.S. Patent No. D223,539 and its
trademark application for the trademark "TRIO" protect certain convertible
game tables and that the importation and sale of convertible game
tables by Armac Enterprises, Inc., and Sears, Roebuck & Co., both of
Chicago, Ill., have the effect or tendency to destroy or substantially
injure an efficiently and economically operated industry in the United

States.

1/ The:terms "complainant™ and "respondent" frequently appear in
this report. Commissioner Leonard wishes to enter the follow-
ing: The use of these terms is limited to serving as a convenient means
of identifying certain parties before the Commission and is not to
be construed, by implication or otherwise, as an indication that the
Commission proceedings are adjudicatory as opposed to factfinding.



Notice of complaint received and the institution by the Commission
of a preliminary inquiry into the issues raised in this complaint was

published in the Federal Register of November 17, 1972 (37 F.R. 24473).

Interested parties were given until December 28, 1972, to file written
views pertinent to the subject matter. On December 26, 1972, Armac
Enterprises, Inc. (hereinafter referred to as respondent) filed a motion
for postponement of all further proceedings in this matter. Sears,
Roebuck & Co. filed its reply to the complaint on December 27,

1972, indicating that it was not an importer of convertible game tables,
that it was not seeking pool table manufacturers in Taiwan, and that,

in the opinion of its patent counsel, U.S. Patent No. D223,539 was not
being infringed by the convertible game tables sold by Sears.

Complainant filed its-response to the motion for postponement by
respondent on January 8, 1973;

On January 22, 1973, complainant filed a supplemental complaint
with the Commission alleging certain other unfair methods or unfair acts
on the part of respondent. Among these unfair methods and unfair acts
were infringement of a newly issued mechanical patent covering the
subject convertible game tables U.S. Patent No. 3,711,099), the
establishment of a false regular price of the subject tables, and the
making of false representations as to the sponsorship given to the

subject tables. Relief was requested by complainant from these alleged



unfair methods or unfair acts under section 337 apart from the relief
requested in its original complaint. 1/

Having conducted a preliminary inquiry in accordance with section
203.3 of the Commission's Rules of Practice and Procedure (19 CFR 203.3),
the U.S. Tariff Commission, on August 30, 1973, ordered a full
investigation, authorized the issuance of a subpoena duces tecum to be
served upon respondent, and scheduled a hearing on the subject matter of
the investigation for October 15, 1973. Notice of the investigation

and of the date of the heariﬁg was given in the Federal Register of

September 12, 1973 (38 F.R. 25236).

On October 1 and 2, 1973, pursuant to the Commission's subpoena,
respondent's books, documents, and records were inspected and testimony
pertaining thereto was obtained from the firm's officers. On October 3,
1973, respondent filed a motion to reschedule the date of the hearing.
The Commission denied this motion on October 4, 1973, and the interested
parties were notified of this decision.

The scheduled hearing was held October 15-17, 1973. Complainant
and respondent made appearanceé of record at this hearing. On Octobe: 17,
1973, the hearing was adjourned to be resumed on November 16, 1973.

By public notice issued November 1, 1973, the Commission rescheduléd
the resumption of the hearing to February 5, 1974 (38 F.R. 30797).
The hearing resumed on February 5, 1974, during which the parties and
the Commission submitted testimony and documents; it was adjourmed on

the same date.

1/ Even though requested by the Commission to do so, Sears declined to

take any position with respect to infringement of U.S. Patent No.
3,711,099.



On March 4, 1974, the Commission sent to the President its
recommendation that he issue a temporary exclusion order. ‘Notice

of this action was published in the Federal Register of March 7,

1974 (39 F.R. 8979).

On May 2, 1974 the President issued the recommended temporary
order of exclusion and directed the Secretary of the Treasury to
enforce it.

On May 31, 1974, Ebonite Corp. filed a petition with the
Commission in which it advised that, effective May 16, 1974, it
had acquired substantially all the assets and liabilities of the
ATI Recreation Division of All-Tech Industries, Inc. 1/ In this
petition Ebonite Corp. requested permission to succeed to ATI's
complaint before the Commission. By public notice issued August 26,
1974 (39 F.R. 31711) the Commission ordered a hearing for tﬁe
purpose of affording complainant and all interested parties the
opportunity to present evidence as to this acquisition and as
to the effects of an acquisition regarding certain‘aspects of the
Commission's investigation. During the hearing, which was held as
scheduled on September 12, 1974, Ebonite Corp., the only party that

appeared, submitted testimony and documents.

1/ On Mar. 1, 1973, ATI Recreation, Inc., was reorganized as a.
division of the parent firm.



FINDINGS, CONCLUSION, AND RECOMMENDATION OF THE COMMISSION 1/

The Commission finds unfair methods of competition and unfair acts
in the unlicensed importation and sale of convertible game tables
(whether imported assembled or not assembled) by reason of their being
made in accordance with the claim(s) of U.S. Patent No. 3,711,099, or
in the importation and sale of the table top(s) therefor (unless either
table top (if imported separately) is for sale or for use other than the
combination purposes co&ered by said patent, and the importer so certifies). g/
The Commission also finds that the effect or tendency of these unfair
methods of competition and unfair acts is to substantially injure an

industry, 3/ efficiently and economically operated, in the United States.

;/ Commissioner Minchew did not participate in the decision.

2/ Vice Chairman Parker dissents in part and finds no unfair methods of
competition and unfair acts in the separate importation and sale of the
table top(s), on the ground that these table top(s) are staple articles in
commerce suitable for a substantial noninfringing use within the meaning
sec. 271(c) of title 35 of the United States Code (35 U.S.C. 271(c)).

Commissioner Ablondi is of the opinion that not only should convertible
game tables (whether imported assembled or not assembled) made in accordance
with the claim(s) of U.S. Patent No. 3,711,099 or the table top(s) therefor
be excluded from entry into the United States, but also any component of
these tables (including individual components of the base pedestal assembly),
if imported separately, should be excluded from entry if intended for use in
connection with these tables. He maintains that the language of sec. 337
provides sufficient latitude to permit a recommendation of this type, which
language--

is broad and inclusive and should not be held to be limited to
acts coming within the technical definition of unfair methods of
competition as applied in some decisions. The importation of
articles may involve questions which differ materially from any
arising in purely domestic competition, and it is evident from
the language used that Congress intended to allow wide discretion
in determining what practices are to be regarded as unfair. (In
re Von Clemm, 43 C.C.P.A. (Customs) 58-59, 229 F.2d 443 (1955).
See also In re Northern Pigment Co., 22 C.C.P.A. (Customs) 166,
71 F.2d LL7.) ’

3/ The Commission notes that virtually all of the assets and liabilities
of ATI, the original complainant in this investigation, were acquired by
Ebonite Corp. on May 16, 197T4. Ebonite has petitioned the Commission to
allow it to succeed to ATI's complaint. The Commission accepts Ebonite's
petition to succeed.




The Commission therefore concludes that there is a violation of
section 337 of the Tariff Act of 1930 and recommends that, in accordance
with subsection (e) of section 337, 1/ the President issue an exclusion
order to forbid entry into the United States of convertible game tables
(whether imported assembled or not assembled) made in accordance with
the-claim(s) of U.S.. Patent No. 3,711,099, or the table top(s) therefor,
until expiration of the patent, except when (1) the importation is
under license of the owner of U.S. Patent No. 3,711,099 or (2) in the-
case of the table top(s), either table top (if imported separately) is
for sale or for use other‘than the combination purposes.covered by said

patent, and the importer so certifies. 2/

1/ sec. 337(e) of the Tariff Act of 1930 reads as follows:
Whenever the existence of any such unfair
method or act shall be established to the
satisfaction of the President he shall direct
that the articles concerned in such unfair
methods or acts, imported by any person
violating the provisions of this Act, shall be
excluded from entry into the United States, and
upon information of such action by the President,
the Secretary of the Treasury shall, through the
proper officers, refuse such entry. The
decision of the President shall be conclusive.

2/ By virtue of his finding as contained in footnote 2, p. 5,

Vice Chairman Parker's recommendation is limited to the following: that
the President issue an exclusion order to forbid entry into the United States
of convertible game tables (whether imported assembled or not assembled)
made in accordance with the claim(s) of U.S. Patent No. 3,711,099, until
expiration of the patent, except when the importation is under license
of the owner of U.S. Patent No. 3,711,099.
Commissioner Ablondi's recommendation is defined by the scope of
his finding as set forth in footnote 2, p. 5.



STATEMENT OF CHATRMAN BEDELL AND COMMISSIONERS
LEONARD, MOORE, AND ABLONDI

On October 26, 1972, a complaint was filed with the
U.S. Tariff Commission by ATI Recreation, Inc. (now Ebonite Corp.,
successor), of Miami Lakes, Fla., under section 337 of the-Tariff Act
of 1930. A supplemental complaint was filed with the Commission on
January 22, 1973. The complaint, as supplementea, requested that the
Commission recommend to the President that certain imperted convertible

game tables be batred from entry into the United States.

Section 337 of the Tariff Act of 1930 declares unlawful unfair
methods of competition and unfair acts in the importation of articles
into the United States, or in their sale by the owner, importer,
consignee, or agent of either, the effect or tendency of which is
(a) to destroy or substantially injure an efficiently and economically
operatea domestic industry, or (b) to prevent the establishment of
such an industry, or (c) to restrain or monopolize trade and commerce

in the United States. 1/

' 1/ The effect or tendency of unfair practices to prevent the
establishment of an efficiently and economically operated domestic

industry or to restrain or monopolize trade and commerce is not
at issue here.



The Commission's determination is based upon a finding of unfair
methods of competition and unfair acts, within the meaning of section 337,
in the importation and sale of a so-called convertible game table
made in accordance with the claim(s) of U.S. Patent No. 3,711,099,
or the table top(s).therefor.

Unfair methods of competition and unfair acts are found by the
Commission to exist in the unlicensed importation and sale of
convertible game tables (whether imported assembled or not assenbled)
by reason of their being made in accordance with nearly all of the
claims of U.S. Patent No. 3,711,099, or in the importation and: sale
of the table top(s) therefor (unless either table top (if imported
separately) is for sale or for use otﬁer than the combination purposes

covered by said patent, and the importer so certifies).



The Domestic Industry Concerned
The domestic industry under consideration consists primarily of that
portion of Ebonite's operations which are engaged in the manufacture
of the patented convertible game tables. 1/ The'inveétigation dis-
closes that these operations of Ebonite are economically and efficiently
operated, using modern and eéfficient manufacturing equipment and

employing up-to-date  management techniques.

The Domestic Product

The product manufactured by the domestic producer (i.e., the
"Gambit," "Butcher Block,''or "Nova'" model) is a multipurpose article
of furniture suitable for ﬁse as a rebound pool table, 2/ a dining
table, and a poker table. Suitability for these alternate uses is
achieved by two tops, one of which is usable on both sides.

In the "Gambit" and "Butcher Block" models (which constitute the
bulk of domestic production uﬁder the patent at this time) both
tops are circular, have the same diameter, and are
constructed primarily of wood; The rebound-pool tab;e top encloses
a recessed octagonal-shaped playing surface bounded by eight rebound
"rails of equal length. A ﬁumber of obstacle reﬁound posts are found
within the recessed playing surface. Two ball collectors are attached
on the underside of the pool table top in such a manner that they can
easily be put out of the way to allow for the unobstructed use of the

table as a dining or poker table. The flat surface of the second

1/ Ebonite is by assignment the owner of U.S. Patent No. 3,711,099,
which was issued on January 16, 1973. This patent has never been

litigated before the courts, and Ebonite has never granted a- formal license
to any party for production or sale of the patented convertible game ;gble.
2/ In this report the. term "rebound pool" is synonymous with "bumper
pool,"” a term used in the claims of the patent. The latter term has _
been registered as a trademark to a party not involved in this proceeding.
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top is suitable as a dining table and for other uses requiring a flat top.
The reverse surface 6f the second top, by virtue of strategically

placed individual recesses having sufficient depth to accommodate

the securing or placing therein of beverage glasses and chips, is

ideally suited for a game such as poker.

The '"Nova'" model has two rectangular (not circular) tops
and a four-sided (nét/octagonal) recessed rebound-pool playing
surface bounded by four (not eight) bumper rails. In all other
respects, the composition, features and uses of the table tops
in the '"Nova" model are virtually identical with those found in
the "Gambit'" and "Butcher Block" tops.

The entire assembly in each model, including both tops and the
base, is generally delivered to the ultimate consumer in knocked-
down condition in two cartons. One carton contains the two
table tops; the second, the components of the base
pedestal.

In the "Gambit" model the base pedestal includes
four legs, a planar shelf for fastening the legs together, and the

.requisite hardware. In the ''Butcher Block" model the base pedestal
includes four legs, crossmember means for fasteniag the legs to
each other and to the bottom of the rebound-pool table top, aﬁd the
requisite hardware. In the '"Nova' model the base pedestal includes
two legs, érossmember means for fastening the legs to each other
and to the bottom of the rebound-pool table top, and the requisite

hardware.
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The components.in the two cartons can easily be transformed into
the complete product with the aid of instructioﬁs provided by the
manufacturer. . The planar shelf in the "Gambit' model and the cross—
member means in the "Butcher Block' and "Nova' models
are first fastened to thellegsq The pool table top is then firmly
affixed to the uppertends of the legs (or the legs and crossmembers,
as the case may be). The reversible top may thereafter be placed
on the pool table top with the desired side up; if correctly

positioned, the perimeters of the two table tops will be .congruous.

The Imported Product 1/

With the exception of the configuration of the table tops, 2/ the
imported product appears to be virtually identical to the domestic
product described above even to the extent of having the same octagonal -
.shaped rebound-pool playing surface (as in the ''Gambit'' and ''Butcher
Block'" models) on the pool table top and, on the second top, a surface
having strategically placed individual recesses with sufficient depth
to accommedate the securing or placing therein of beverage glasses and
éhips, which type of surface, as noted above, is ideally suited for
a game such as poker (this feature is found in all three models of the

domestic product).

'1/ The imported product is currently manufactured in Taiwan, Republic of Chi
Two major importers of this product include Armac Enterprises, Inc., of
Chicago, Il1l., and Sunshine Cover § Tarp Co. of Los Angeles, Calif.

2/ The imported table tops are octagonal in shape. The independent
claims of the patent, however, do not require that the table tops have

a particular configuration. °
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The imported product enters U.S. éorts and,is'delivered to the
importer's customers, like the domestic product, in knocked-~down
condition packed in two cartons. One contains the two tops, and
the other contains the components of the base pedestal and instructions
' for assembly.

Final assembly of the components of the imported product is

accomplished in basically the same manner as thatvof the components

of the domestic product.

The Patent in Question

The domestic.product is made in agcérdance with the claim(s)
of U.S. Patent No. 3,711,099. We find that the %Gambit" model is
made in accordance with all claims in this patent; that the '""Butcher
' Block" model is made in accordance with claims 3, 4, 5, 8, 10, 14, and 15
in this patent; and that the ''Nova' model is made in accérdance with
claims 3, 5, 8, 10,and 15 in this patent. 1/ We also find that the
imported product is made in accordance:with all Cigims'of thi;Apatgnt“

except dependent claims 9 and 11. 2/ ‘

1/ See pp. A-6 through A-10 of the report.

2/ Claim 9 refers to a planar shelf including '"a plurallty of arcuate
cut-out sections positioned between adjacent legs.' The imported product
does not display such cut-out sections. Claim 11 refers to the top of
the table as being ''substantially circular in conf1gurat1on " The im-
ported product has an octagonal top.
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Taking independent claim 3 1/ as exemplary of the independent
claims of the patent, we conclude that the heart of the invention
lies in the peculiar combination created by the two table tops,
which lend themselves,to at least three different uses. The first
table top has an upper surface ''consisting essentially of a bumper
[rebound] pool game playing surface,'" 2/ while the second table top,
deﬁending upon which surface is to be used, can be employed either
as a '"flat smooth surface' or as a '"second game means." 3/ The
second top is "removably positionable upon the first top." 4/
Therefore, thé entire assembly may be used as a rebound-pool (which
is the same as a bumper-pool) table, a dining table {(which is
"flat' and "smooth'), or a poker table (poker is a game and, as
such, can certainly be a 'second game'). Such an assembly and the
uses thereof are found in both the domestic and the imported products.

A significant element of claim 3 is that the '"pair" of 'ball
collection means'" (i.e., ball collectors) are '"removable'" from the
lower surface of the pool table top .to permit unobstructed use of
.the table as a dining or poker table. 5/ This feature is present

in both the domestic and the imported products.

1/ See pp. A-8 through A-10 of the report.
2/ Ibid. '

3/ Ibid.

4/ Ibid.

5/ Ibid.
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The Commission also notes the reference in claim 3 to another
significant element incorporated in both the domestic and imported
products, i.e., "support mearns have an upper end and a lower end," 1/
which permits the employment of any form of pedestal assembly in |
connection with this table. Under claim 3, the four-legged type of
pedestal assembly is but one of a variety of such forms.

The domestic and imported products embody certain features, such
as an octagonal-shaped reboﬁnd—pool playing surface (as in the "Flipper"
imported model and "Gambit" and "Butcher Block" domestic models) on
the rebound-pool table top and, on the second top, a surface having
strategically placed individual recesses to facilitate playing the
game of poker (this feature is found in thevimported product and in
all three models of the domestic product), which are more specific than,
but still wholly within, the coverége of claim 3 of U.S. Patent No.
3,711,099, which requires only a rebound-pool playing surface having
a "plurality of opposed fectilinear surfaces" 2/ (not necessarily
eight) and a surface on the second top which c;n be used as a "second
game means' 3/ (there is no reference in claim 3, or in any other claim of
this patent, to recesses of the kind which are particularly adapted to
playing poker as opposed to other card games). Although a manufacturer
has a wide range of choices provided him in.making tables, the manufacturer
of this imported product apparently went to the extént of appropriating

eyen the domestic producer's choice of specifics.

1/ Ibid.
2/ Ibid.
.3/ Ibid.
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The Unfair Method of Compétition and Unfair
Act in the Importation of the Patented Product

Sets of components are imported and ultimately assembled into convertible
game tables. These game tables, which are imported and assembled without license,
are covered by nearly all of the claim(s) of U.S. Patent No. 3,711,099. The
Commission has long held that the unlicensed importation of a product which
is patented in the United States is an unfair method of competition and unfair
act within the meaning of section 337. 1/ 1In the case at hand, the Commission
notes that it has no reason to believe that U.S. Patent No. 3,711,099 would
be unenforceable in a court of law.

An additional issue in the investigation arises in connection with the
two tops of the patented table, if imported apart from other components. As
previously stated, the combination uses permitted by the two tops are the
heart of the invention covered by the patent. To permit such tops to be
separately imported would render the exclusion order wholly ineffective.
Accordingly, if the two tops of the patented table are imported apart from
the other components, the recommended order of exclusion would forbid their
entry.

It is conceivable that either of two tops may be separately imported for
other than the combination uses provided for in the patent. If either of the
two tops is so imported, the recommended order of exclusion would permit its
release by the U.S. Customs Service in the event such top is not for sale or for
use for the combination purposes covered by the patent, and the importer so

certifies.

1/ See In re Von Clemm, 43 C.C.P.A. (Customs) 56, 229 F.2d 441, 443 (1955);
In re Orion Co., 22 C.C.P.A. (Customs) 149, 71 F.2d 458, 465 (1934); In re
Northern Pigment Co., 22 C.C.P.A. (Customs) 166, 71 F.2d 447, 455 (1934);
and Frischer & Co. v. Bakelite Corp., 17 C.C.P.A. (Customs) 494, 39 F.2d 247, 260,
cert. denied 282 U.S. 852 (1930). .See also U.S. Tariff Commission, Pantyhose .

TC Publication 471, 1972; Lightweight Luggage . . -., TC Publipation 463, 1972;
and Articles Comprised of Plastic Sheets Having An Openwork Structure . . .,
TC Publication 444, 1971.
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Effect or Tendency to Injure

To be unlawful under the statute, the unfair method of competition
and unfair act must have "the effect or tendency ., . . to destroy or
substantially injure an industry, efficiently and economically operated,
in the United States." The injury standard set forth in the statute has
been met in this case: the offending imports do have "the effect or
tendency . . . to substantially injure" the industry in question,

In 1973, imports of unlicensed convertible game tables accounted
for a substantial part of the apparent U.S. consumption of convertible
game tables described in U.S. Patent No. 3,711,099. Although one
importer experienced a high rate of defects in its imported tables
with the result that he could not sell a significant number of those
imported in 1973, it has been demonstrated that the foreign capacity
and the intention to penetrate and capture a very substantial portion
of the U.S. market (a market originally developed by ATI, Ebonite's
predecessor, and now being developed by Ebonite) do exist. 1In the
abéence of a permanent exclusion order barring the importation of the
offending convertible game tables, there is no doubt that imports

of such tables would capture an ever-increasing share of the U.S.

market.
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Import competition had a damaging effect on the selling price

=}

of the domestic unit and on the profitability of the domestic

e —.

industry involved in the manﬁfacture of the patented convertible
game tables. ‘It contributed to the collapse of the efforts of ATI (Ebonite'
predecessor) to license its patent to another domestic producer. As
successor to ATI, Ebénite has become heir to the negative implications
of this event. Ebonite has also inherited the difficulties associated
with (1) the cutback in 954g§§_£gg:gonvertible game tables suffered

— o
by ATI and (2) the fact that one of ATI's largest customers had
begun to question seriously ATI's prices--both occasioned by import
competition. Fgrther, the evidence indicates that Ebonite has
inherited difficulties associated with the fact that
ATI's plans for (1) expanding its plant facilities, (2) embarking
on a more ambitious program of capital expansion, (3) further
increasing the number of persons employed in its plant, and (4) pursuing
a more vigorous research and development effort had to be set aside
because of the uncertainties attendant to intense import competition.

The evidence before the Commission also indicates that Ebonite

Corp. 1s presently losing sales of its convertible game tables to

LN— o

lower priced imported convertible game tables which were entered
prior 