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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN LED PHOTOGRAPHIC Investigation No. 337-TA-804
LIGHTING DEVICES AND
COMPONENTS THEREOF

NOTICE OF THE COMMISSION ’S FINAL DETERMINATION FINDING A
VIOLATION OF SECTION 337; ISSUANCE OF A GENERAL EXCLUSION

ORDER; TERMINATION OF CERTAIN RESPONDENTS BASED ON
CONSENT ORDER; ISSUANCE OF CONSENT ORDER; AND TERMINATION

OF THE INVESTIGATION

AGENCY: U.S. International Trade Commission.

ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
found a violation of section 337 in this investigation and has issued a general exclusion
order prohibiting importation of infringing LED photographic lighting devices and
components thereof. The Commission has also determined to terminate certain
respondents on the basis of a consent order stipulation, and has issued a consent order.

FOR FURTHER INFORlV[ATION CONTACT: Amanda S. Pitcher, Office of the
General Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington,
D.C. 20436, telephone (202) 205-2737. The public version of the complaint can be
accessed on the Cormnission's electronic docket (EDIS) at httg://edisusitc. gov, and will
be available for inspection during official business hours (8:45 a.m. to 5:15 p.m.) in the
Office of the Secretary, U.S. International Trade Commission, 500 E Street, S.W.,
Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Intemet server (hllg://www.usirc.gov).
The public record for this investigation may be viewed on the Commissions electronic
docket (EDIS) at htrg://edis.usilc. gov. Hearing-impaired persons are advised that
information on this matter can be obtained by contacting the Commission's TDD terminal
on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation
on September 7, 2011, based on a complaint filed by Litepanels, Inc. and Litepanels, Ltd.
(collectively, “Litepanels”). 76 Fed. Reg. 55416 (Sept. 7, 2011). The complaint alleged
violations of section 337 of the Tariff Act of 1930, as amended (19 U.S.C. § 1337) in the
importation into the United States, the sale for importation, and the sale within the United
States after importation of certain LED photographic lighting devices and components
thereof that infringe certain claims of U.S. Patent Nos. 7,429,117 (later terminated from
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the investigation); 7,510,290 (later terminated from the investigation); 7,972,022
(“the ’022 patent”); 7,318,652 (“the ’652 patent”); and 6,948,823 (“the ’823 patent”). Id.
The Notice of Institution named respondents Flolight, LLC. (“Flolight”), of Campbell,
California; Prompter People, Inc. (“Prompter”) of Campbell, California; Ikan Corporation
(“Ikan”), of Houston, Texas; Advanced Business Computer Services, LLC d/b/a Cool
Lights, USA (“Co0lLights”) of Reno, Nevada; Elation Lighting, Inc. of Los Angeles,
California (“Elation”); Fuzhou F&V Photographic Equipment Co., Ltd. (“F&V”), of
Fujian, China; Fotodiox, Inc. of Waukegan, Illinois, Yuyao Lishuai Photo-Facility Co.,
Ltd. of Zhejiang Province, China, Yuyao Fotodiox Photo Equipment Co., Ltd. of
Zhejiang Province, China, and Yuyao Lily Collection Co., Ltd. of Yuyao, China
(collectively the “Fotodiox respondents”); Shantou Nanguang Photographic Equipment
Co., Ltd. (“Nanguang”), of Guangdong Province, China; Visio Light, Inc. (“Visio”), of
Taipei, Taiwan; Tianjin Wuqing Huanyu Film and TV Equipment Factory of Tianjin,
China (“Tianjin”); and Stellar Lighting Systems (“Stellar”), of Los Angeles, California.
Id. A Commission Investigative Attorney (“IA”) of the Office of Unfair Import
Investigations also participated in this investigation.

Visio, Nanguang, and F&V were tenninated based on entry of consent orders,
Elation was terminated based upon a settlement agreement and Tianjin was found in
default. See Notice of Commission Determination Not to Review an Initial
Determination Terminating the Investigation as to Respondent Visio Light, Inc. Based on
Entry of Consent Order; Issuance of Consent Order (December 2, 2011); See Notice of
Commission Determination to Review an Initial Determination Finding Respondent
Tianjin Wuquing Hua.nyuFilm and TV Equipment Factory in Default (January 17, 2012);
Notice of Commission Determination Not to Review an Initial Determination
Terminating Respondent Elation Lighting, Inc. from the Investigation (March 2, 2012);
Commission Determination Not to Review an Initial Determination Tenninating the
Investigation as to Fuzhou F&V Photographic Equipment Co., Ltd. and Shantou
Nanguang Photographic Equipment Co., Ltd. Based on Entry of a Consent Order (July
26, 2012).

On November 16, 2012, complainants Litepanels, and the Fotodiox respondents
and Ikan (collectively “Consenting Respondents”) filed a joint motion to terminate the
investigation based on a consent order stipulation and proposed consent order. At the
time the parties filed the joint motion, the investigation was under review by the
Commission and no longer before the ALJ. The IA filed a response that was generally in
support of the motion, but included an objection to specific language in the consent order.
In response to the IA’s objection, the parties submitted a revised proposed consent order
on November 30, 2012. The stipulation and consent order satisfied the IA’s objection.
Litepanels and the Consenting Respondents assert that the consent order and consent
order stipulation do not impose any undue burden on the public health and welfare,
competitive conditions in the United States economy, the product of like or directly
competitive articles in the United States or to United States consumers. We are not aware
of any adverse impact that termination of the investigation as to the Consenting
Respondents would have on the public interest. In addition, tennination of the
investigation as to the Consenting Respondents, as proposed in the motion, is generally in
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the public interest. Accordingly, the Commission grants the joint motion to terminate the
Consenting Respondents and issues a consent order. The remaining respondents are
Flolight, Prompter, Cool Lights and Stellar.

On September 7, 2012, the Administrative Law Judge (“ALJ”) issued his Final
Initial Determination (“ID”), finding a violation of section 337. The ALJ held that a
violation occurred in the importation into the United States, the sale for importation, or
the sale within the United States after importation of certain LED photographic lighting
devices and components thereof that infringe one or more of claims 1, 57-58, and 60 of
the ’022 patent; claims 1, 2, 5, 16, 18, 19,25 and 27 ofthe ’652 patent; and claim 19 of
the ’823 patent. ID at ii. The ALJ further held that no violation of section 337 occurred
in the importation into the United States, the sale for importation, or the sale within the
United States after importation of certain LED photographic lighting devices and
components thereof that infringe claims 17 and 28 of the ’823 patent because claims 17
and 28 are invalid as anticipated. Id. at ii, 81.

On September 24, 2012, Litepanels, the IA and the Respondents petitioned for
review of the ID. On October 2, 2012, the parties filed responses to the various petitions.

On November 13, 2012, the Commission determined to review the ID in part and
requested briefing on the issues under review, and on remedy, the public interest and
bonding. 77 Fed. Reg. 69499-500 (November 19, 2012). The issues reviewed include:
(1) the ALJ’s determination that the preambles of the asserted independent claims of
the ’652 patent, the ’823 patent and the ’022 patent were not limitations and his
altemative construction of the preambles; (2) the ALJ’s findings of infringement; (3) the
ALJ’s findings of obviousness and anticipation; (4) the ALJ’s construction of the
limitation of “an integrated power source” of claim 17 of the ’823 patent; and (5) the
ALJ’s findings on the technical prong of domestic industry as related to the asserted
patents. Id. The parties filed written submissions and replies regarding the issues under
review, and remedy, the public interest, and bonding. The Notice of Review also sought
briefing from the parties and the public regarding five questions relating to the public
interest. On December 18, 2012, Litepanels filed a Conditional Motion to Strike or
Reply to Respondents Reply Brief In Response to the Commission’s Notice. On
December 27, 2012, Respondents filed a “Response to Complainants’ Conditional
Motion to Strike or Reply to Respondents’ Reply Brief in Support of the Commission’s
Notice.” The Commission has determined to deny Litepanels’ motion.

Having examined the record of this investigation, including the ALJ’s final ID,
and the parties’ a.ndpublic submissions, the Commission has determined that there is a
violation of section 337 with respect to the ’022 and ’652 patents. The Commission has
also detennined to reverse the ALJ’s finding of a violation based on the ’823 patent
because the only claim of the ’823 patent that Litepanels alleges is practiced by the
domestic industry products (i.e., claim 17) is found to be invalid. The Commission has
determined to reverse the ALJ and find that the preambles of the asserted patents are
limitations and should be construed based on their plain and ordinary meaning. The
Commission affirms the ALJ’s findings on modified grounds to find: (1) that the
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“integrated power source” limitation of claim 17 of the ’823 patent is construed so that it
is not restricted to the battery housing, and may include, but is not limited to, the battery
and/or battery housing; (2) that the asserted independent claims of the ’652 patent, ’823
patent and the ’O22patent are infringed; (3) that claims 17 and 28 of the ’823 patent are
invalid as anticipated; (4) that the asserted claims of the ’652 and ’O22patents are not
invalid; and (5) that the technical prong of domestic industry is met for the ‘O22and ’652
patents and with respect to the ’823 patent, that the elements of claim 17 of the ’823
patent are practiced by the domestic industry products but finds that Litepanels has not
proven that a valid patent claim is practiced by the domestic industry products. As part
of the Commission’s fmdings on anticipation and obviousness, the Commission takes no
positions on a few limitations as set forth in our accompanying opinion. The
Commission adopts the remaining findings of the ALJ, including that the asserted
dependent claims of the ’652 patent, the ’022 patent, and the ’823 patent are infringed
and that claim 19 of the ’823 patent is not invalid_

The Commission has further detennined that the appropriate remedy is a general
exclusion order prohibiting from entry LED photographic lighting devices and
components thereof that infringe claims 1, 57, 58, and 60 of the ’022 patent and claims 1­
2, 5, 16,18-19, 25, and 27 of the ’652 patent. The Commission has determined that the
public interest factors enumerated in section 337(d) (19 U.S.C. § 1337(d)) do not
preclude issuance of the general exclusion order. Finally, the Commission has
determined that a bond in the amotmt of 43 percent of the entered value is required to
permit temporary importation during the period of Presidential review (19 U.S.C. §
1337(j)) of LED photographic lighting devices and components thereof that are subject to
the order. The Commission’s order and opinion were delivered to the President and to
the United States Trade Representative on the day of their issuance.

The authority for the Commission’s determination is contained in section 337 of
the Tariff Act of 1930, as amended (19 U.S.C. § 1337), and in sections 210.42-46 and
210.50 of the Commission’s Rules of Practice and Procedtue (19 C.F.R. §§ 210.42-46
and 210.50). Q >

Lisa R. Barton
Acting Secretary to the Commission

By order of the Commission.

Issued: January 17, 2013
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN LED PHOTOGRAPHIC Inv. N0. 337-TA-804
LIGHTING DEVICES AND
COMPONENTS THEREOF

GENERAL EXCLUSION ORDER

The Commission has determined that there is a violation of section 337 of the Tariff Act

of 1930, as amended, (19 U.S.C. § 1337) in the unlawful importation and sale of certain LED

photographic lighting devices and components thereof that infringe claims 1, 57, 58, and 60 of

U.S. Patent N0. 7,972,022 patent (“the ‘O22patent”) and claims 1-2, 5, 16, 18-19, 25, and 27 of

U.S. Patent No. 7,318,652 patent (“the ‘652 patent”). Having reviewed the record in this

investigation, including the written submissions of the parties, the Commission has made its

determinations on the issues of remedy, the public interest, and bonding. The Commission has

determined that a general exclusion from entry for consumption is necessary to prevent

circumvention of an exclusion order limited to products of the named respondents and because

there is a pattern of violation of section 337 and it is difficult to identify the source of infringing

products. Accordingly, the Commission has detennined to issue a general exclusion order

prohibiting the unlicensed importation of infringing LED photographic lighting devices and

components thereof.

The Commission has also detennined that the public interest factors enumerated in 19

U.S.C. § 1337(d) do not preclude issuance of the general exclusion order, and that there shall be



a bond in the amount of 43 percent for all covered products during the period of Presidential

review.

Accordingly, the Commission hereby ORDERS that:

1. LED photographic lighting devices and components thereof covered by one or

more of claims 1, 57, 58, and 60 ofthe ‘O22patent and/or claims 1-2, 5, 16, 18-19, 25, and 27 of

the ‘652 patent are excluded from entry into the United States for consumption, entry for

consumption from a foreign-trade zone, or withdrawal from a warehouse for consumption, for

the remaining terms of the patents, except under license of the patent owner or as provided by

law.

2. Notwithstanding paragraph 1 of this Order, the aforesaid LED photographic

lighting devices and components thereof are entitled to entry into the United States for

consumption, entry for constunption from a foreign-trade zone, or Withdrawal from a warehouse

for consumption, under a bond in the amount of 43 percent of the entered value for the covered

products pursuant to subsection (j) of section 337 of the Tariff Act of 1930, as amended, 19

U.S.C. § l337(j), and the Presidential Memorandum for the United States Trade Representative

of July 21, 2005 (70 Fed. Reg. 43251), from the day after this Order is received by the United

States Trade Representative and until such time as the United States Trade Representative

notifies the Commission that this Order is approved or disapproved but, in any event, not later

than sixty (60) days after the date of receipt of this Order.



3. At the discretion of U.S. Customs and Border Protection (“CBP”) and pursuant to

procedures it establishes, persons seeking to import LED photographic lighting devices and

components thereof that are potentially subject to this Order may be required to certify that they

are familiar with the terms of this Order, that they have made appropriate inquiry, and thereupon

state that, to the best of their knowledge and belief, the products being imported are not excluded

from entry under paragraph 1 of this Order. At its discretion, CBP may require persons who

have provided the certification described in this paragraph to furnish such records or analyses as

are necessary to substantiate the certification.

4. In accordance With 19 U.S.C. § 1337(1),the provisions of this Order shall not

apply to LED photographic lighting devices and components thereof that are imported by and for

the use of the United States, or imported for, and to be used for, the United States with the

authorization or consent of the Government.

5. The Commission may modify this Order in accordance with the procedures

described in section 210.76 of the Commission’s Rules of Practice and Procedure (19 C.F.R. §

210.76).

6. The Commission Secretary shall serve copies of this Order upon each party of

record in this investigation and upon the Department of Health and Human Services, the

Department of Justice, the Federal Trade Commission, and U.S. Customs and Border Protection.



7. Notice of this Order shall be published in the Federal Register.

By order of the Commission.

Issued: January 17, 2013

m%'~?Q»
Lisa R. Barton
Acting Secretary to the Commission



UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, DC
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In the Matter of
Inv. No. 337-TA-804

CERTAIN LED PHOTOGRAPHIC
LIGHTING DEVICES AND COMPONENT
THEREOF

CONSENT ORDER

On September 7, 2011, the United States International Trade Commission instituted

Investigation N0. 337-TA-804 under Section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337),

as amended, based on a Complaint filed by Complainants Litepanels, Inc. and Litepanels, Ltd.

(“Litepanels”) that alleged unfair acts in the importation into the United States, the sale for

importation into the United States, and the sale Within the United States after importation of

certain LED photographic lighting devices and components thereof that infringe U.S. Patent Nos.

7,972,022; 7,510,290; 7,429,117; 7,318,652; and 6,948,823 in violation of 19 U.S.C. § 1337 by

multiple Respondents including Fotodiox, Inc., Yuyao Lishuai Photo-Facility Co., Ltd., Yuyao

Fotodiox Photo Equipment, Co. Ltd., and Yuyao Lily Collection Co., Ltd. (collectively, the

“Fotodiox Respondents”) and Ikan Intemational Corp. (“Ikan”) (collectively the “Consenting

Respondents”). See 74 Fed. Reg. 55416 (Sep. 7, 2011).

Litepanels and Consenting Respondents are parties to a Patent License & Settlement

Agreement dated November 15, 2012 (“License and Settlement Agreement”).

Litepanels and Consenting Respondents have executed a stipulation which manifests the

Consenting Respondents’ consent to the entry of this Consent Order and to the waivers and other

requirements of 19 C.F.R. § 2lO.2l(c).



The Commission having reviewed the Joint Motion to Terminate the Investigation with

respect to the Consenting Respondents Based Upon Consent Order, and having duly considered

all comments filed, HEREBY ORDERS THAT:

l. Litepanels, Inc. is a Delaware corporation with corporate offices at 16152 Saticoy

Street, Van Nuys, California, 91406. Litepanels, Ltd. is a limited company organized and

existing under the laws of the United Kingdom and Wales with its corporate offices located at

One Wheatfield Way, Kingston Upon Thames, Surrey, U.K. “Litepanels” shall mean Litepanels,

Inc. and Litepanels, Ltd., and each of its past and present subsidiaries, affiliates, agents and

anyone acting on its behalf.

2. Respondent Yuyao Fotodiox Photo Equipment Co., Ltd. (“Fotodiox China”) is a

corporation organized and existing under the laws of China having corporate offices located at

No. 31 Rongchuang Road, Lizhou Industrial Zone, Lizhou District, Yuyao City, Zhejiang

Province, China. Fotodiox China shall mean past and present subsidiaries, agents and anyone

acting on its behalf.

3. Respondent Yuyao Lishuai Photo-Facility Co., Ltd.(“Yuya0 Lishuai”) is a

corporation organized and existing under the laws of China having corporate offices located at

No. 31 Rongchuang Road, Lizhou Industrial Zone, Lizhou District, Yuyao City, Zhejiang

Province, China. Yuyao Lishuai shall mean past and present subsidiaries, agents and anyone

acting on its behalf.

4. Respondent Fotodiox, Inc. is an Illinois corporation with corporate offices located

at 3805 Hawthorn Ct., Waukegan, Illinois 60087. Fotodiox, Inc. shall mean past and present

subsidiaries, agents and anyone acting on its behalf.
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5. Respondent Yuyao Lily Collection Co., Ltd. (“Yuyao Lily”) is located at No. 7

North Donghanmen Road, Yuyao, China 315400. Yuyao Lily shall mean past and present

subsidiaries, agents and anyone acting on its behalf.

6. Respondent Ikan International Corp. is located at 3903 Stoney Brook Drive,

Houston, Texas 77063. Ikan shall mean past and present subsidiaries, agents and anyone acting

on its behalf.

7. The ‘"022 Patent” means U.S. Patent No. 7,972,022.

8. The ‘"290 Patent” means U.S. Patent No. 7,510,290.

9. The “’117 Patent” means U.S. Patent No. 7,429,l 17.

10. The ‘"652 Patent” means U.S. Patent No. 7,318,652.

11. The “’823 Patent” means U.S. Patent No. 6,948,823.

12. Litepanels filed a Complaint before the International Trade Commission

(“Commission”), Certain LED Photographic Lighting Devices and Components Thereof 337­

TA-804.

13. On September 7, 2011 the Commission instituted this investigation to determine,

inter alia, whether the Consenting Respondents have violated Section 337(a)(l)(B)(i) in the

importation, sale for importation and/or sale after importation into the United States of certain

accused products that infringe the ’022, ‘290, ‘117, ‘652, or the ‘823 Patents. On October 12,

2011, the Consenting Respondents filed their separate Responses to the Complaint, denying the

allegations that the Consenting Respondents violated Section 337.

14. On September 7, 2012, the Administrative Law Judge issued an Initial

Determination finding that a violation of Section 337 of the Tariff Act of 1930, as amended, 19

U.S.C. § 1337, has occurred with respect to certain of the asserted claims, and that no violation
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of Section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, has occurred with

respect to certain of the asserted claims.

15. The Consenting Respondents admit that the Commission has in rem jurisdiction

over the accused products that the Consenting Respondents imported into the United States,

knowingly sold for importation into the United States, or sold afier importation into the United

States as of September 7, 2011 and that the Commission has inpersonam jurisdiction over them.

16. All rights to judicial review or otherwise challenge or contest the validity of the

Consent Order are hereby expressly waived by Litepanels and the Consenting Respondents.

17. Litepanels and the Consenting Respondents shall cooperate with and will not seek

to impede by litigation or other means the Commission’s efforts to gather information under

Subpart I of Part 210 of title 19 of the Code of Federal Regulations.

18. Enforcement, modification and revocation of this Consent Order shall be carried

out pursuant to Subpart I of Part 210 of Title 19 of the Code of Federal Regulations.

19. The Consenting Respondents shall not challenge the validity or enforceability of

claims 1, 57-58, and 60 ofthe ‘O22Patent, claims 1, 2, 5, 16, 18, 19, 25 and 27 ofthe ‘652

Patent, or claim 19 of the ’823 Patent in any administrative or judicial proceeding to enforce this

Consent Order.

20. This Consent Order shall not apply to any claim of the ‘O22, ’290, ’117, ’652, or

the ’823 Patents except claims 1, 57-58, and 60 of the ‘O22Patent, claims 1, 2, 5, 16, 18, 19, 25

and 27 of the ‘652 Patent, and claim 19 of the ’823 Patent; to any such claim that has expired; or

to any such claim that has been found or adjudicated invalid or Lmenforceableby the

Commission or a court or agency of competent jurisdiction, provided that such finding or

judgment has become final and nonreviewable.
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21. This Consent Order does not constitute an admission by Consenting Respondents

that they have committed any unfair act. This Consent Order and any admissions made therein

may not be used by any party for any purpose in this or any dispute or legal proceeding other

than in connection with the enforcement of the terms of this Consent Order.

22. Following the effective date of the License & Settlement Agreement in this

investigation, the Consenting Respondents shall not import into the United States, or sell after

importation into the United States, or knowingly sell for importation into the United States any

LED photographic lighting devices that infringe claims 1, 57-58, and 60 of the ‘O22Patent,

claims 1, 2, 5, 16, 18, 19, 25 and 27 ofthe ‘652 Patent, or claim 19 ofthe ‘823 Patent during the

term of this Consent Order set forth in Paragraph 24 below, except in accordance with the terms

of the License and Settlement Agreement.

23. The Consenting Respondents will not contest the legal conclusions or fmdings of

fact determined by the Commission in any final determination of this investigation including in

any proceeding to enforce this Consent Order; provided, however, that notwithstanding this or

any other provision of this Consent Order, in any enforcement action to enforce this Consent

Order, Respondents are not precluded from arguing that products not expressly covered by the

legal conclusions and findings of fact in any final determination by the Commission are non­

infringing. In addition, in any enforcement action to enforce this Consent Order, Respondents

are not precluded from raising a licensing defense with respect to any of their products.

24. The term of this Consent Order shall be from the date the Consent Order issues to

the earlier of (i) the expiration date of the last to expire of claims 1, 57-58, and 60 of the ‘O22

Patent, claims 1, 2, 5, 16, 18, 19, 25 and 27 of the ‘652 Patent, and claim 19 of the ’823 Patent or

(ii) the date on which the last of the following claims are found or adjudicated invalid or
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unenforceable by the Commission or a court or agency of competent jurisdiction, provided that

such finding or judgment has become final and nonreviewable: claims 1, 57-58, and 60 of the

‘O22Patent, claims 1, 2, 5, 16, 18, 19, 25 and 27 ofthe ‘652 Patent, and claim 19 ofthe ’823

Patent.

BY ORDER OF THE COMMISSION

l~/'2- 2,0,3Date:
Lisa R. Barton
Acting Secretary to the Commission
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CERTAIN LED PHOTOGRAPHIC LIGHTING DEVICES Inv. No. 337-TA-804
AND COMPONENTS THEREOF

PUBLIC CERTIFICATE OF SERVICE

I, Lisa R. Barton, hereby certify that the attached NOTICE has been served by hand upon, the
Commission Investigative Attorney, Mareesa A. Frederick, Esq., and the following parties as
indicated on January 17, 2013. W

Lisa R. Barton, Acting Secretary
U.S. Intemational Trade Commission
500 E Street, SW, Room 112
Washington, DC 20436

On Behalf of Complainants Litepanels. Ltd. and Litepanels,
Inc.:

William D. Belanger, Esq. ( ) Via Hand Delivery
PEPPER HAMILTON LLP ( ) V' Overnight Delivery
19"‘Floor,High StreetTower ( fig First ClassMail
125 High Street ( ) Other:
Boston, MA 02110

On Behalf of Respondents Flolight. LLC. Prompter People,
Inc.. IKAN Corporation and Advanced Business Computer
Services. LLC (d/b/a Cool Lights USA);

William G. Shaw, Jr., Esq. ( ) Via Hand Delivery
LAW OFFICE OF WILLIAM G. SHAW, JR. ( ) ' Ovemight Delivery
1118 W. Harris Road, Suite 101 ( _/}%/Li:First Class Mail
Arlington, TX 76001 ( ) Other:

On Behalf of Respondents Fotodiox Inc.. Yuvao Lishnai Photo­
Facilitv Co.. Ltd.. Yuvao Fotodiox Photo Equipment Co.. Ltd.
and Yuvao Lilv Collection Co.. Ltd.:

Merritt R. Blakeslee, Esq. ) Via and Delivery

THEBLAKESLEELAWFIRM vennght Delivery1250 Connecticut Avenue, NW, Suite 700 Via First Class Mail
Washington, DC 20036 ) Other:

/\/\r\/-\



CERTAIN LED PHOTOGRAPHIC LIGHTING DEVICES Inv. N0. 337-TA-804
AND COMPONENTS THEREOF

Certificate of Service —Page 2

Resgondentz

Stellar Lighting Systems ) Via Hand Delivery

1500 Los Angeles Street, Suite 4 ( /)K/'i{Overr1ight Delivery
) Other:

/\

Los Angeles, CA 90015 ( Via First Class Mail

/\
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UNITED STATES INTERNATIONAL TRADE COMMISSION

WASI-HNGTON, D.C. 20436

January 29, 2013

William D. Belanger, Esq
Pepper Hamilton LLP
l9“‘Floor, High Street Tower
125 High Street
Boston, MA 02110

Re: Exclusion Order in Certain LED Photographic Lighting Devices and Components
Thereof Inv. No. 337-TA-804

Dear Mr. Belanger:

On January 17,2013, the Commission, having found a violation of Section 337 of the Tariff Act of
1930, as amended, 19U.S.C. § 1337, in the above-referenced investigation, issued a general exclusion order.
The exclusion order directs U.S. Customs and Border Protection to exclude certain LED photographic
lighting devicesrand components thereof from entry into the United States while one or more of U.S Patent
No. 7,972,002 and U.S. Patent No. 7,318,652 remain in force. A copy of this order is attached to this letter.

Should the Complainants, Litepanels, Ltd. and Litepanels, Inc., have questions about the
administration of this order, they may contact the Intellectual Property Rights Branch of U.S. Customs and
Border Protection at (202) 325-0020. Although Customs will be administering the exclusion order, you may
also contact Jean Jackson, the Commission’s Assistant General Counsel for Section 337 investigations, at
(202) 205-3104 if you have questions pertaining to this order.

Since FY 2000, the Commission has conducted three surveys of exclusion order holders to help
assess the effectiveness of such orders, and the Commission anticipates conducting another such survey in
the future. To facilitate fixture communications with Complainants about the anticipated survey, the
Commission requests that Complainants identify a person at Litepanels, Ltd. or Litepanels, Inc. with
knowledge of the order who may be contacted in the future regarding the survey. It would be particularly
helpful if Complainants would provide an e~mailaddress, along with a name and mailing address, for this
contact. The requested contact information may be e-mailed to secretary@usitc.gov or provided by mail to
the undersigned.

Sincerely,

i
Lisa R. Barton
Acting Secretary to the Commission

Enclosure



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN LED PHOTOGRAPHIC Inv. No. 337-TA-804
LIGHTING DEVICES AND
COIVIPONENTSTHEREOF .

GENERAL EXCLUSION ORDER

The Commission has determined that there is a violation of section 337 of the Tariff Act

of 1930, as amended, (19 U.S.C. § 1337) in the unlawful importation and sale of certain LED

photographic lighting devices and components thereof that infringe claims 1, 57, 58, and 60 of

U.S. Patent No. 7,972,022 patent (“the ‘O22patent”) and claims 1-2, 5, 16, 18-19, 25, and 27 of

U.S. Patent No. 7,318,652 patent (“the ‘652 patent”). Having reviewed the record in this

investigation, including the written submissions of the parties, the Commission has made its

determinations on the issues of remedy, the public interest, and bonding. The Commission has

determined that a general exclusion fi~omentry for consumption is necessary to prevent

circumvention of an exclusion order limited to products of the named respondents and because

there is a pattern of violation of section 337 and it is difficult to identify the source of infringing

products. Accordingly, the Commission has determined to issue a general exclusion order

prohibiting the unlicensed’importation of infringing LED photographic lighting devices and

components thereof. ’

' The Commission has also determined that the public interest factors enumerated in 19

U.S.C. § 1337(d) do not preclude issuance of the general exclusion order, and that there shall be



a bond in the amount of 43 percent for all covered products during the period of Presidential

review.

Accordingly, the Commission hereby ORDERS that:

1. LED photographic lighting devices and components thereof covered by one or

more of claims 1, 57, 58, and 60 of the ‘O22patent and/or claims 1-2, 5, 16, 18-19, 25, and 27 of

the ‘652 patent are excluded from entry into the United States for consumption, entry for

consumption from a foreign-trade zone, or withdrawal from a warehouse for consumption, for

the remaining terms of the patents, except under license of the patent owner or as provided by

law.

2. Notwithstanding paragraph 1 of this Order, the aforesaid LED photographic

lighting devices and components thereof are entitled to entry into the United States for

consumption, entry for consumption from a foreign-trade zone, or withdrawal fiom a warehouse

for consumption, under a bond in the amount of 43 percent of the entered value for the covered

products pursuant to subsection (j) of section 337 of the Tariff Act of 1930, as amended, 19

U.S.C. § 1337(1),and the Presidential Memorandum for the United States Trade Representative

of July 21, 2005 (70 Fed. Reg. 43251), fiom the day after this Order is received by flie United

States Trade Representative and until such time as the United States Trade Representative

notifies the Commission that this Order is approved or disapproved but, in any event, not later

than sixty (60) days after the date of receipt of this Order.



3. At the discretion of U.S. Customs and Border Protection (“CBP”) and pursuant to

procedures it establishes, persons seeking to import LED photographic lighting devices and

components thereof that are potentially subject to this Order may be required to certify that they

are familiar with the terms of this Order, that they have made appropriate inquiry, and thereupon

state that, to the best of their knowledge and belief, the products being imported are not excluded

from entry under paragraph 1 of this Order. At its discretion, CBP may require persons who

have provided the certification described in this paragraph to fiirnish such records or analyses as

are necessary to substantiate the certification.

4. In accordance with 19 U.S.C. § 1337(1),the provisions of this Order shall not

apply to LED photographic lighting devices and components thereof that are imported by and for

the use of the United States, or imported for, and to be used for, the United States with the

authorization or consent of the Government.

5. The Commission may modify this Order in accordance with the procedures

described in section 210.76 of the Commission’s Rules of Practice and Procedure (19 C.F.R. §

210.76).

6. The Commission Secretary shall serve copies of this Order upon each partyof

record in this investigation and upon the Department of Health and Human Services, the

Department of Justice, the Federal Trade Commission, and U.S. Customs and Border Protection.



7. Notice of this Order shall be published in the Federal Register.

By order of the Commission.

Issued: January 17, 2013

»
Lisa R. Barton
Acting Secretary to the Commission



UNITED STATES INTERNATIONAL TRADE CONIIVHSSION
Washington, D.C. 20436 »

In the Matter of ­

CERTAIN LED PHOTOGRAPHIC Investigation N0. 337-TA-804
LIGHTING DEVICES AND V_
COMPONENTS THEREOF

COMMISSION OPINION ­

. INTRODUCTION

l On September 7, 2012, the presiding administrative law judge (“ALI”) (Judge Essex)

issued his final initial determination (“ID”) finding a violation of section 337 of the Tariff

Act of 1930, as amended, 19 U.S.C. § 1337, by respondents in connection with claims 1, 57­

58, and 60 ofU.S. Patent No. 7,972,022 (“the ’O22patent”); claims 1, 2, 5, 16, 18, 19, 25 and

27 of U.S. Patent No. 7,318,652 (“the ’652 patent”); and claim 19 of U.S. Patent N0.

6,948,823 (“the ’823 patent”). 11)at ii. On November 13, 2012, the Commission determined

to review the ID in part. On review, the Commission affirms with modifications the ALJ’s

findings of violation based on the ’O22and ’652 patents and detennines that the proper _

remedy is a general exclusion order. The Commission reverses the ALJ’s finding of a

violation based on the ’823 patent. 5

. BACKGROUND

A. Procedural Background

The Commission instituted this investigation on September 7, 2011, based on a

complaint filed by Litepanels, Inc., and Litepanels, Ltd. (collectively, “Litepanels”). 76 Fed.

Reg. 55416 (Sept. 7, 2011). The complaint alleged violations of section 337 of the Tariff Act

of 1930, as amended, (19 U.S.C. § 1337) in the importation into the United States, the sale
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for importation, and the sale Withinthe United States after importation of certain LED

photographic lighting devices and components thereof that infringe certain claims of U.S.

Patent Nos. 7,429,117 (“the ’l 17 patent”); 7,510,290 (“the ’29Opatent”); the ‘652 patent; the

’823 patent; and the ’022 patent. The Notice of Institution named respondents Flolight, LLC.

(“Flolight”), of Campbell, California; Prompter People, Inc. (“Prompter”) of Campbell,

California; Ikan Corporation (“Ikan”), of Houston, Texas; Advanced Business Computer

Services, LLC d/b/a Cool Lights, USA (“CoolLights”) of Reno, Nevada; Elation Lighting,

Inc. of Los Angeles, California (“Elation”); Fuzhou F&V Photographic Equipment Co., Ltd.

(“F&V”), of Fujian, China; Fotodiox, Inc. of Waukegan, Illinois, Yuyao Lishuai Photo­

Facility Co., Ltd. of Zhejiang Province, China, Yuyao Fotodiox Photo Equipment Co., Ltd.

of Zhejiang Province, China, and Yuyao Lily Collection Co., Ltd. of Yuyao, China

(collectively the “Fotodiox respondents” or “Fotodiox”); Shantou Nanguang Photographic

Equipment Co., Ltd. (“Nanguang”), of Guangdong Province, China; Visio Light, Inc.

(“Visio”), of Taipei, Taiwan; Tianjin Wuqing Huanyu Film and TV Equipment Factory of

Tianjin, China (“Tianjin”); and Stellar Lighting Systems (“Stellar”), of Los Angeles,

California. Id. A Commission investigative attorney (“IA”) of the Office of Unfair Import

Investigations also participated in this investigation. A

On November 8, 2011, the ALJ terminated respondent Visio based on a consent order

stipulation and the Commission determined not to review the ID terminating the investigation

as to Visio} On December 21, 2011, the ALJ issued an ID finding Tianjin Wuqing Huanyu

Film and TV Equipment Factory in default, which the Commission determined to review to

1See Notice of Commission Determination Not to Review an Initial Determination
Terminating the Investigation as to Respondent Visio Light, Inc. Based on Entry of Consent
Order; Issuance of Consent Order (December 2, 2011).

-3­



correct the basis for the default.2 On February 8, 2012, the ALJ issued an ID terminating the

investigation as to respondent Elation based upon a settlement agreement, which the

Commission detennined not to review.3

On April 10, 2012, the ALJ granted Litepanels’ unopposed motion to terminate the

Investigation as to the ’290 and ’117 patents. Order No. 19 (April 10, 2012). The

Commission determined to review the ID and, on review, affirmed the ALJ’s termination

without the adoption of footnote 1, which stated, inter alia, that “as a matter of Commission

policy based on the Commission’s interpretation of the section 337 statute and its Rules of

Practice and Procedure, an investigation cannot be terminated either with or without

prejudice.”4 . V

On May 30, 2012, the AL] issued an ID granting summary detennination that

Litepanels satisfied the economic prong of the domestic industry requirement, which the

Commission determined not to review. Order No. 22 (May 30, 2012).5 On June 15, 2012,

the ALJ issued an ID granting Litepanels’ motion to partially terminate the investigation as to

claims 18, 20-21, 23-27, 29, 85-88, and 90-93 ofthe ’823 patent; claims 6-13, 17, 20-24, 28­

35, 38-43, 45-47 and 50 ofthe ’652 patent; and claim 59 ofthe ’022 patent. Order No. 28.

2See Notice of Commission Determination to Review an Initial Determination Finding
Respondent Tianjin Wuquing Huanyu Film and TV Equipment Factory in Default (January
17, 2012).

3See Notice of Commission Determination Not to Review an Initial Determination
Terminating Respondent Elation Lighting, Inc. from the Investigation (March 2, 2012).

4See Notice of Commission Determination to Review an Initial Determination Terminating
U.S. Patent Nos. 7,510,290 and 7,429,117 from the Investigation (May 3, 2012).

5See Notice of Commission Determination Not to Review an Initial Determination Granting
Complainants’ Motion that They Have Met the Economic Prong of the Domestic Industry
Requirement (June 20, 2012).
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The Commission did not review this ID.6 On July 10, 2012, the ALI issued an ID

terminating the investigation as to F&V and Nanguang based upon entry of the consent

order, which the Commission determined not to review. Order No. 29 (July 10, 2012).7

On September 7, 2012, Judge Essex issued the subject final ID finding a violation of

section 337. The ALJ held that a violation of section 337 occurred in the importation into the

United States, the sale for importation, or the sale within the United States after importation

of certain LED photographic lighting devices and components thereof that infringe one or

more of claims 1, 57-58, and 60 ofthe ’O22patent; claims 1, 2, 5, 16, 18, 19, 25 and 27 ofthe

’652 patent; and claim 19 of the ’823 patent. ID at ii. The ALJ further held that no violation

of section 337 occurred based on infringement of claims 17 and 28 of the ’823 patent because

these claims are invalid as anticipated. Id. at ii, 81.

The ID included the ALJ’s recommended determination (“RD”) on remedy and

bonding in which he recommended that, in the event the Cormnission finds a violation of

section 337, the Commission should issue a general exclusion order. ID at 147. The ALJ

found that Litepanels offered evidence to establish that the named respondents likely would

circumvent a limited exclusion order and therefore a general exclusion order was appropriate

under 19 U.S.C. § l337(d)(2)(A). See id. at 142-144. The ALJ also found that there was a

pattern of violation and a difficulty identifying the source of infringing goods, and so a

general exclusion order was also appropriate under § 1337(d)(2)(B). See id. at 144-47. The

6See Notice of Commission Determination Not to Review an Initial Determination Granting
Complainant’s Motion for Partial Termination of the Investigation with Respect to Certain
Claims ofU.S. Patent Nos. 6,948,823, 7,318,652 and 7,972,022 (July 9, 2012).

7See Commission Determination Not to Review an Initial Detennination Terminating the
Investigation as to Fuzhou F&V Photographic Equipment Co., Ltd. and Shantou Nanguang
Photographic Equipment Co., Ltd. Based on Entry of a Consent Order (July 26, 2012).
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ALJ recommended that, if the Commission finds a violation of section 337, it should set a

bond of 5Opercent of the entered value of the imported infringing products during the period

of Presidential review. Id. at 149.

Litepanels, Respondents Fotodiox, Prompter, Flolight, lkan, Stellar, and CoolLights

and the IA each petitioned for review of the AL.l’s findings. The parties filed replies to the

others’ petitions for review. On November 13, 2012, the Commission determined to review

the ID in part. 77 Fed. Reg. 69499-500 (November 19, 2012). J

On November 16, 2012, Complainants Litepanels and the Fotodiox Respondents and

Respondent Ikan filed a joint motion to terminate the investigation based on a consent order.

In response to the LA’sobjections, the parties submitted a revised consent order on

November 30, 2012. At the time that the parties filed the joint motion, the investigation was

before the Commission. The Commission has detennined to grant the motion and issue a

consent order concurrently herewith. The Respondents remaining in the investigation

include the following: Flolight, Prompter, Coo1Lights, and Stellar.

B. Patents and Technology at Issue

1. The ’s23 Patent (JX-7)

. The ’823 patent specification explains that the central purpose of the claimed lighting

system is “to illuminate a subject to allow proper image capture or achieve a desired effect.”

’823 patent at 1:23-26. The patented lighting device comprises an arrangement of

semiconductor light elements, such as light-emitting diodes (LEDs) or light emitting

electrochemical cells (LECs), on a panel or frame. Id. at 3:65-4:4. The semiconductor light

elements are arranged in a pattern so that the system provides evenly dispersed light. Id.

The specification further explains that the panel or frame can be lightweight and portable and
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may include a circuit board so that the lamp elements can be directly mounted on the flame

or panel. Id. at 4:4-6. Moreover, the disclosed invention also can comprise control circuitry

for adjusting the intensity of the semiconductor light elements. Id. at 4:6-10.

The asserted claims of the ’823 patent are 17, 19, and 28. ID at 16. Claim 17 is

independent, while claims 19 and 28 depend from claim 17. Independent claim 17 recites:

' l7. An illumination system suitable to provide proper illumination for lighting
of a subject in film or video, comprising:

a lightweight, portable frame having a panel including a mounting
surface;

a plurality of semiconductor light elements disposed on said mounting
surface;

an integrated power source contained within or secured to said
portable frame;

wherein said portable frame is adapted for being securably attached to
and readily disengaged from a movable camera apparatus such that,
when mounted, said portable frame follows movements of the movable
camera apparatus.

2. The ’022 Patent (JX-1)

The application for the ’O22patent is a continuation of U.S. Application No.

11/005,564, which is a continuation-in—partof the application that issued as the ’823 patent.

The specification of the ’O22patent is identical to that of the ’823 patent, except that it adds

subject matter regarding the various ways to mount the panel to a stand, attach the battery

unit, and receive the power supply input. ’O22patent at 31 :14-3'2.

The asserted claims of the ’022 patent are claims 1, 57, 58, and 60. ID at 15. Claim 1

is independent, claim 57 depends from claim 1, and claims 58 and 60 depend from claim 57.

Independent claim 1 recites:
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l. An apparatus for illuminating a subject for film, photography or video, the
apparatus comprising:

a frame having a front; .

a plurality of semiconductor light elements disposed on the front of the
frame and configured to provide a continuous source of illumination,
said semiconductor light elements having a color temperature suitable
for image capture, at least one of said semiconductor light elements
individually emitting light in a daylight color temperature range or a
tungsten color temperature range; and

a dimmer whereby an illumination intensity of said semiconductor
light elements may be user adjusted;

wherein said frame is adapted for being mounted to and readily
disengaged from a stand.

3. The ’652 Patent (JX-4)

The application for the ’652 patent is a continuation of the application for the ’823

patent. ’652 patent at 1:4-9. The specifications of the ’652 and ’823 patents are identical.

The main difference in the patents’ claim language is that the ’652 patent claims contain

limitations relating to a “focusing element” and the “color temperature range” of the LEDs

that are not found in the ’823 patent claims.

The asserted claims ofthe ’652 patent are 1, 2, 5, 16, 18, 19, 25, and 27. ID at l3.

Claim 1 is independent, Whileclaims 2, 5, 16, l8, 19, 25 and 27 depend from claim l.

Independent claim 1 recites: '

l. A lighting system suitable to provide proper illumination for lighting of a
subject in film or video, comprising: ­

a portable frame having a panel including a mounting surface;

a plurality of semiconductor light elements disposed on said mormting
surface, said semiconductor light elements emitting light within a color
temperature range suitable for image capture, at least one of said
semiconductor light elements emitting light in a daylight or tungsten
color temperature range; and

_7_
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a focusing element for adjusting the focus and/or direction of the light
emitted by said semiconductor light elements; 4

wherein said portable frame is adapted for being mounted to and
readily disengaged from a stand.

C. The Accused Products

The ALJ noted that Litepanels accused the following products of infringement: 8
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According to Litepanels, the CL-LED256 Daylight Panel is a representative product

of the CoolLights Single Color Temperature Devices, which include the single color models

of the CL-LED256 product line, the CL-LED6OOproduct line and the CL-LEDl2OOproduct

line. Id. at 18. In addition, the CL-LED1200 BiColor Spot isa representative product of the

CoolLights Bicolor Devices, which include the CL-LED1200 BiColor Flood. Id. at 18-19.

- Litepanels asserted that the Microbeam 256 60° Daylight is a representative product

of the Flolight/Prompter Daylight Devices, which include the 30° and 60° Daylight models

of the MicroBeam 128, 256, 512 and 1024 and the Microbeam 256 60° Tungsten is a

representative product of the Flolight/Prompter Tungsten Devices, which include the 30° and

60° Tungsten models of the MicroBeam 128, 256, 512 and 1024. Id. at 19.

Litepanels asserted that the Stellar 96D is a representative product of the Stellar

Devices, which includes the 17OMAXproduct. Id.

D. The DomesticIndustry Products

Before the ALJ, Litepanels alleged that the MiniPlus, Micro, and Croma Series

lighting devices practice claim l of the ’652 patent, claim 1 of the ’O22patent, and claim 17

of the ’823 patent. Id. at 130. Litepanels also contended that the 1X1Series lighting devices

practiced claim 1 of the ’652 patent and claim 1 of the ’022 patent. Id.
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. ISSUES UNDER REVIEW

A. Claim Construction

1. Construction of the Preambles “suitable to provide proper
illumination for lighting of a subject in a film or video” (claim 1 of
the ’652 patent and claim 17 of the ’823 patent) and “illumination
suitable for image capture” (claim 1 of the ’022 patent)

The ALJ noted the general rule that the preamble is not limiting where a complete

invention is claimed and the preamble merely states the purpose or intended use of the

invention. See ID at 32-33. The ALJ found there was nothing in the patent specifications,

claim language or prosecution histories of the asserted patents demonstrating that the

preambles describe more than the purpose and intended use of the inventions, and therefore

held the preambles of the asserted independent claims are not limitations. Id. at 33-38. The

ALJ further noted that, if the preambles are found to be limiting, Litepanels’ proposed

construction is too narrow.9 Id. at 38-44. Instead, the ALJ determined that, if the preambles

are a limitation, they should be construed based on their plain and ordinary meaning, as

argued by the IA. Id. at 44.

The Commission determined to review the ALJ’s determination that the preambles

are not limitations. See ID at 44. On review, the Commission determines that the preambles

of the asserted independent claims are limitations and construes the preambles based on their

plain and ordinary meaning.

9Before the ALJ, Litepanels proposed that the preambles be construed as: “Illumination
appropriate for filming movies, television shows, commercials, video clips, and/or still
photographs. Said illumination permits the capture of a person’s face and eyes in a realistic,
natural, aesthetically pleasing, emotive, and/or flattering manner by providing a desired hue,
directivity, intensity, tone, warmth, evenness, and color temperature between tungsten
(1000K - 4200 K) and daylight (4200 K- 9500 K).” ID at 28-29.
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A preamble is regarded as limiting if it recites essential structures that are important

to the invention or necessary to give meaning to the claim. Catalina Mlrlg.Int ’lv.

Coolsavingscom, Inc., 289 F.3d 801, 808 (Fed. Cir. 2002). The Commission finds that each

of the preambles at issue limits the claimed inventions because they are “necessary to give

meaning to the claim.” Id. The preamble of claim 17 of the ’823 patent recites: “An

illumination system suitable to provide proper illumination for lighting of a subject in film or

video.” The preamble of claim 1 of the ’652 patent recites: “A lighting system suitable to

provide proper illumination for lighting of a subject in film or video.” The preamble of claim

l of the ’O22patent recites: .“An apparatus for illuminating a subject for film, photography or

video.” '

The patentee made clear in the ’823 patent specification that the purpose of the

invention was to provide proper illumination for film, television, photography, live stage

performances and video industries. 1° For example, the “Field of Invention” section of the

specification states that “the field of the present invention relates to lighting apparatus and

systems that may be used in film, television, photography, and other applications.” ’823

patent at 1:11-14. The “Background of the Invention” section further discusses the problems

in the film and photography lighting industry, on which the patentee mainly focused. See

generally id. at 1:16-21. The Background states:

A primary purpose of a lighting system is to illuminate a subject to allow
proper image capture or to achieve a desired effect. Often it is desirable to
obtain even lighting that minimizes shadows on or across the subject. It may
be necessary or desired to obtain lighting that has a certain tone, warmth, or
intensity. It may also be necessary or desired to have certain lighting effects,
such as colorized lighting, strobed lighting, gradually brightening or dimming '
illumination or different intensity illumination in different fields of view.

10Although this opinion cites only to the specification of the ’823 patent, the same or similar
language can be found in the nearly identical specifications of the ’022 and ’652 patents.
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Id. at 1:24-32. Further, when addressing the problems with the prior art, the patent focuses

on the film or photographic industries, id at 1:44-56; 2:1-65, and explains why other lighting

apparatuses may not be suitable for this purpose. See, e.g., id. at 3:23-37; 3:45-49. Thus, the

patent points out that the lighting systems currently used in the film and photography

industries, i.e. incandescent and fluorescent lights, have a number of problems that make

them less than ideal for use in these industries. Id. at 2:3-27. The Background section

concludes by stating that “[i]t would therefore be advantageous to provide a lighting

apparatus or lighting effects system well suited for use in the film, commercial, and/or

photographic industries, and/or live stage performances, that overcomes one or more of the

foregoing disadvantages, drawbacks or limitations.” Id. at 3:54-58. In addition, the

“Summary of the Invention” section of the specification focuses on providing illumination

for film and photography applications. It states that the “invention is generally directed in

one aspect to a novel lighting effects system and method as may be used, for example, in film

and photography applications.” Id. at 3:61-64. The “Detailed Description of Preferred

Embodi1nent(s)” section of the specification describes and depicts a lighting system for

mounting the lighting on a camera and/or placement of the lighting with respect to the

camera and choosing the right color lighting. Id. at 11:7-18:5. Accordingly, when viewing

the claim preamble in light of the specification, it is clear that the preamble helps to define

the invention itself and does not merely state the purpose or intended use of the invention.

Thus, the preamble gives “life and meaning” to the claim and provides a further positive 3

limitation to the invention claimed. See Pitney Bowes, Inc. v. Hewlett-Packard C0., 182 F.3d

1298, 1305 (Fed. Cir. 1999) (“If the claim preamble, when read in the context of the entire

claim, recites limitations of the claim, or, if the claim preamble is ‘necessary to give life,
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meaning, and vitality’ to the claim, then the claim preamble should be construed as if in the

balance of the claim”). Therefore, the Commission finds that each of the preambles of the

asserted independent claims requires that the limitations included in the body of the claims

provide proper illumination for lighting of a subject in film or video. ID at 44.

The Commission notes that Litepanels proposed a different construction of the

preamble to the AL] than it did before the C0mmiSSiOn.11Litepanels urges the Commission

to adopt the plain and ordinary meaning of the preamble, i.e. that the illumination system

provide proper illumination for a lighting a subject in fihn or video and that the “proper

illumination” or “illumination suitable for image capture” limitation should be limited to

white LEDs. The Commission agrees with the first part of this construction, but does not

agree that the “proper illumination” requirement of the preamble should be limited to white

LEDs. See, e.g., Litepanels Pet. at 19-20; Litepanels Rev. Br. at l-4; Litepanels Rev. Reply

at 2-4.

The patent specification does not provide an explicit definition of the term “suitable

to provide proper illumination,” or “illumination suitable for image capture,” but the

“Background” section states:

The field of the present invention relates to lighting apparatus and systems as
may be used in film, television, photography, and other applications. Lighting
systems are an integral part of the film and photography industries. Proper
illumination is necessary whenfilming movies, television shows, or
commercials, when shooting video clips, or when taking still photographs, _
whether such activities are carried out indoors or outdoors.

’823 at 1:13-21; see also ’823 at 1:43-56, "1123-28.The specification, however, does not

provide any guidance as to what is required to provide proper illumination. Although the

specification discusses certain disadvantages of using RGB (red, green, blue) LEDs, it states

U See supra note 9.
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that color LEDs may be used. Compare ’823 patent at 3:37-45, 14:65-15:13 with ’823 patent

at 6:39-57, 13:59-67, 24:40-56. Accordingly, the Commission finds that the preamble should

be given its plain and ordinary meaning without limiting “proper illumination” or

“illumination suitable for image capture” to white LEDs.

2. Construction of “an integrated power source” of Claim 17 of the
’823Patent

The ALJ did not construe “an integrated power source” in the claim construction

section of the ID, but instead addressed this limitation when discussing infringement of the

’823 patent by the accused products. See ID at 51-52. The AL] determined that “an

integrated battery housing” described within the specification met the definition of “an

integrated power source” and did not require that the power source itself (i.e., the battery) be

located within the integrated battery housing. Id. at 52. The ALJ held that the “integrated

power source” in the accused products “is the battery housing that is incorporated within or

attached to the portable frame,” and that “[t]here is no other power source for the lighting

system.” Id. He fiirther noted that “regardless of whether a battery is actually contained in

the battery housing,” “the ‘integrated power source’ is the battery housing that is

incorporated within or attached to the portable frame.” Id. _

The IA argued in her petition for review that the “integrated power source” limitation

should be construed as “[a] source of electrical power that is either incorporated within or

attached to the portable frame.” IA Pet. at 10. We find the IA’s proposed construction is too

narrow and adopt the ALJ’s construction with modification. The ’823 patent specification

itself does not use the term “integrated power source” so the specification provides no direct

guidance on the meaning of the limitation. The specification discusses two types of power

sources that may be used, i.e, a standard electrical outlet or a battery. ’823 patent at 18:13­
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20; 30:41-46; Figs. 2, 45. The specification states: “Other alternative means for providing

electrical power, such as a battery located in an integrated battery housing, may be used.” Id.

at 30:45-47. In addition, dependent claim 18 requires that the integrated power source be a

battery. Id. at 32:10-1 1. Dependent claim 18, therefore, indicates that the patentee did not

intend that the “integrated power source” in independent claim 17 be limited to only battery

power sources. Curtis-Wright Flow Control Corp. v. Velan, Inc., 438 F.3d 1374, 1380-81

(Fed. Cir. 2006) (stating the doctrine of claim difierentiation generally leads to a finding that

the claim language of independent claims is interpreted to include the narrower dependent

claims). The Commission determines that the “integrated power source” limitation must be

interpreted to cover more than just the battery housing which receives a battery. The ALJ’s‘

discussion of this limitation, however, may be read to include only the battery housing.

Accordingly, the Commission modifies the ALJ’s construction to clarify that the limitation is

not restricted to the battery housing, and may include, but is not limited to, the battery and/or

battery housing.

B. Infringement

The Commission finds that Respondents waived their right to challenge any findings

that the accused products practice the preambles of the asserted independent claims of the

’823, ’652, and ’022 patents because Respondents did not dispute that their products met the

preamble limitations either before the ALJ or the Commission, even though the IA raised the

issue before the AL]. See Hazani v. Int ’l Trade Comm ’n, 126 F.3d 1473, 1476-77 (Fed. Cir.

1997) (holding there is no legal error in an ALJ’s determination not to consider arguments

that were not made prior to issuance of the original ruling); Certain Ground Fault Circuit

Interrupters and Products Containing Same, 337-TA-739, Comm’n. Op. at"18-19, 2012 WL
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2394435, *11 (.l1lIl€2012) (“no party argued to the ALJ that the interpretation of ‘electrical

conductor’ requires the ‘reverse Wired’ limitation, so at the very least such an argument has

been Waived”); Certain Optical Disk Controller Chips and Chipsets, Inv. No. 337-TA-506,

Cornm’n Op. at 44-45, 2007 WL 4713920, *45 (Sept. 2005).

l\/Lr.Wood, Litepanels’ expert, testified that the accused products met the preamble

limitations as he construed the termlu Because Mr. Wood’s construction of the preamble is

narrower than the plain and ordinary meaning that the Commission adopts, his testimony also

supports a finding that the accused products meet the limitation as construed by the

Commission. Accordingly, the Commission finds that the accused products meet the plain

and ordinary meaning of the preambles of the asserted independent claims. The evidence

supporting the finding that the preamble of claim 17 of the ’823 patent is met includes at

least: CX-1971C at Q/A 1555-1558 (Stellar Products); CX-1971C at Q/A 1668-1676

(Prompter/Flolight Products). The evidence supporting the finding that the preamble of

claim 1 of the ’022 patent is met includes at least: CX-1971C at Q/A 1318-1321 (Stellar

Products); CX-1971C at Q/A 1440-1443 (Flolight/Prompter Products); CX-1971C at Q/A

1458-1468 (CoolLights Products). The evidence supporting the fmding that the preamble of

claim 1 of the ’652 patent is met includes at least: CX-1971C at Q/A 844-847 (Stellar

Products); CX-1971C at (.1/A1125-1128 (Flolight/Prompter Products); CX-1971C at Q/A

1185-1 188 (CoolLights Products).

On review, the Commission adopts the infringement findings of the ALI concerning

all other limitations to the extent they are consistent with the Commission’s opinion.iii
12See supra note 9.
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C. Domestic Industry

Because the AL] did not find that the preamble was a limitation, the Commission

determined to review the technical prong of domestic industry to consider whether the

domestic industry products meet the preamble limitations of the asserted independent claims,

when construed using their plain and ordinary meanings. The Commission adopts the ALJ’s

findings on the remaining limitations and our analysis for the preamble limitations is

discussed below. The Commission finds that Respondents waived the right to challenge

Litepanels’ assertion that the domestic industry products meet the preamble limitations of

claim 1 of the ’O22patent and ’652 patents, and claim l7 of the ’823 patent because the

Respondents did not dispute that the domestic industry products met the preamble limitations

either before the ALJ or the Commission.

a) _ ’823 Patent

The ALJ found that the Litepanels’ Mini, Micro, and Croma-series products each

practice claim l7 of the ’823 patent. ID at 130. The ALJ limited his analysis to the Micro

series products, but nevertheless noted that the evidence showed each of the products

meeting each of the claim limitations.

The preamble limitation of claim 17 of the ’823 patent recites the following: “An

illumination system suitable to provide proper illumination for lighting of a subject in film or

video.” Mr. Wood testified that the Micro product is “marketed directly to film, photography

and/or video customers, and is capable of providing illumination appropriate for filming

movies, television shows, commercials, video clips and/or still photographs.” CX-1971C at

Q/A 495. Mr. Wood also concluded that the other products in the Micro series practice this

limitation in the same way as the Micro product. Id. at Q/A 496. Accordingly, the
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Commission finds that the Micro products meet the preamble limitation. The Commission

also finds that the Mini and Croma series products meet the preamble limitation. Id at Q/A

494-496, 510-512, and 526-527. C4

Litepanels only advanced arguments that the domestic industry products practice

claim 17 of the ’823 patent in its pre-hearing statement before the AL]. Complainants

Litepanels Ltd. and Litepanels Inc.’s Pre-hearing Statement at 312-323. As discussed below,

and in the ID in more detail (at 76-79), the Commission finds that claim l7 of the ’823 patent

is invalid. Thus, with respect to the ’823 patent, Litepanels has not proven that a valid patent

claim is practiced by the domestic industry products. See Certain Ground Fault Circuit

Interrupters and Products Containing the Same, Inv. No. 337-TA-739, Comm’n Op. at 71­

74, 91 (April 2012). For this reason, Litepanels has not proven a violation of section 337

based on the ’823 patent.

b) ’652 Patent

The ALJ found that t.heLitepanels’ Mini, Micro, lxl , and Croma-series products

each practice claim 1 of the ’652 patent. ID at 132. The ALJ limited his analysis to the lxl

series products, but nevertheless noted that the evidence shows each of the products meeting

each of the claim limitations. The preamble limitation of claim 1 of the ’652 patent recites

the following: “A lighting system suitable to provide proper illumination for lighting of a

subject in film or video.” Mr. Wood testified that the lxl product “is marketed directly to

film, photography and/or video customers, and is capable of providing illumination

appropriate for filming movies, television shows, commercials, video clips and/or still

photographs.” CX-1971 C at Q/A 431. Mr. Wood also concluded that the other products in

the 1x1 series practice this limitation in the same way as the representative lxl product. Id.
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at Q/A 433. Accordingly, the Commission finds that the lxl series products meet the

preamble limitation. The Commission also finds that the Mini, Micro, and Croma series

products meet the preamble limitation of claim 1 of the ’652 patent. Id. at Q/A 464-466,

480-482.

c) ’022 Patent

The AL] found that the Litepanels’ Mini, Micro, lxl, and Croma-series products

each practice claim 1 of the ’022 patent. ID at 134. The ALJ limited his analysis to the lxl

series products, but nevertheless noted that the evidence shows each of the products meeting

each of the claim limitations. The preamble limitation of claim 1 of the ’022 patent recites:

“An apparatus for illuminating a subject for fihn, photography or video.” Mr. Wood testified

that the lxl product is “marketed directly to film, photography and/or video customers, and

is capable of providing illumination appropriate for filming movies, television shows,

commercials, video clips and/or still photographs.” CX-l97lC at Q/A 539-40. Mr. Wood

also concluded that the other products in the lxl series practice this limitation in the same

way as the representative lxl product. Id. at Q/A 541. Accordingly, the Commission finds

that the lxl products meet the preamble limitation. The Commission also finds that the

Mini, Micro, and Croma series products practice the preamble limitation. Id. at Q/A 539­

541, 556-559, 574-577 and 592-594. '

D. Validity

The ALI found that claims 17 and 28 of the ’823 patent are anticipated by Kishimoto

and that the remaining asserted claims of the ’823 patent, ’022 patent, and ’652 patent are not
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invalid as anticipated or obvious. 13 The Commission determined to review the ALJ’s

findings regarding anticipation and obviousness in their entirety. On review, the

Commission affnms the ALJ’s findings with the clarifications and supplementation set forth

below. All other anticipation and obviousness findings of the ALI are adopted to the extent

they are consistent with the findings herein.

1. ’823 Patent - ­

a) Kishimoto

The ALJ found that claims 17 and 28 of the ’823 patent were anticipated by

Kishimoto, but that claim 19 was not invalid in view of Kishimoto. Despite finding that the

preamble is not a limitation, the ALJ analyzed whether Kishimoto met the plain and ordinary

meaning of the preamble and found that it did. ID at 76-79. We adopt these findings. We

further adopt the ALJ’s findings conceming this reference’s teachings as to the remaining

limitations of claims 17, 19, and 28.

b) Lebens

The ALI found that the limitations of “portable frame is adapted for being securably

attached to and readily disengaged from a movable camera apparatus,” “said portable fiarne

follows movements of the movable camera apparatus,” and “an integrated power source

contained within or secured to a portable frame” are not met by Lebens. ID at 81-82, 108­

110. The Commission takes no position on whether the limitation of “an integrated power

source contained within or secured to said portable frame” is met by Lebens. See,id. at 109.

13Respondents rely on the U.S. Patent Nos. 6,095,661 (“Lebens”), 6,211,626 (“Lys”),
7,014,336 (“Ducharme”), 6,357,893 (“Belliveau”), and 5,895,128 (“Kishimoto”) as primary
invalidity references. Respondents supplement the teachings of the primary references with
the teachings of U.S. Patent Nos. 4,984,135 (“Crouch”), 5,890,793 (“Stephens”), 6,454,228
(“Bosna1<ovic”),and 5,752,766 (“Bailey”).
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The Commission adopts the remaining findings of the ALJ concerning whether this

references teaches all of the limitations of the asserted claims for the ’823 patent.

c) Ducharme

The ALJ found that the limitations of (1) “an integrated power source contained

within or secured to said portable frame;” and (2) “wherein said portable frame is adapted for

being securably attached to and readily disengaged from a movable camera apparatus such

that, when mounted, said portable frame follows movements of the movable camera

apparatus” are not met by Ducharme. ID at 82-84, 108-l l l. The Commission takes no

position on Whetherthe limitation of “an integrated power source contained within or secured

to said portable frame” is met by Ducharme. ID at 82-84. The Commission adopts the

remaining findings of the ALJ concerning whether this reference teaches all of the limitations

of the asserted claims of the ’823 patent.

2. ’652 Patent

a) Lys

The ALJ detennined that Respondents failed to prove that Lys discloses “at least one

of said semiconductor light elements emitting light in a daylight or ttmgsten color

temperature” claimed in the asserted claims of the ’652 patent. Id. at 87; see also id. at l ll­

12.

Respondents argue that the smart bulbs of Lys can be used to respond to extemal

illumination conditions and that the LEDs of Lys could mimic an external sunset in an

internal space. Resp. Pet. at 18-19. Respondents further argue that the asserted patents teach

that tungsten is in the range of l000° to 4200°K, and Respondents contend that sunset is

known to have a temperature in this range. Id. Respondents provide no explanation or
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evidence, other than attorney argument, that the smart bulbs of Lys disclose the

semiconductor light elements limitation of the ’652 patent. Accordingly, we agree with the

ALJ’s finding that this limitation is not taught by Lys alone.

In addition, Respondents provide no analysis as to why one of Ordinaryskill in the art

would be motivated to modify Lys to render the claims obvious. Mr. Wood testified that

color temperatures of 5500° to 7500° were known by 1988 to establish a suitable daylight

look, but this testimony alone is insufficient even in combination with the teachings of Lys to

establish that the LEDs of Lys emit light in a daylight temperature. Resp. Pet. at 18-19; ID at

112. Lys teaches mimicking outdoor light, but it does not specifically mention daylight or

the color range associated with it. Accordingly, the Commission affirms the ALJ’s finding

that the “semiconductor light element” limitation is not met by Lys, either alone or in

combination. The Commission adopts the remaining findings of the ALJ concerning whether

the reference teaches all of the limitations of the asserted claims of the ’652 patent.

b) Belliveau

V The AL] found that Belliveau does not teach the limitation of “at least one of said

semiconductor light elements emitting light in a‘daylight or tungsten color temperature

range.” ID at 92-95; see also id. at 111-113. Respondents contend that this limitation is met

by a specific teaching of Belliveau that does not disclose LEDs in a daylight or tungsten

color range. Resp. Pet. at 23 (quoting RX-326 at 3:64-4:11). Instead, Belliveau teaches the

use of white LEDs and the ability to adjust the color temperature. RX-326 at 3:62-4:11.

Accordingly, we agree with the ALJ that this limitation is not taught by Belliveau alone.

Moreover, Mr. Wood testified that color temperatures of 5500° to 7500°were known

by 1988 to establish a suitable daylight look, but this testimony alone is insufficient even in
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combination with the teachings of Belliveau to establish that the LEDs of Belliveau emit

light in a daylight temperature. Resp. Pet. at 22-23; ID at 112. Respondents do not offer any

expert testimony that would allow us to reach the conclusion that these teachings of

Belliveau meet this limitation. Nor do Respondents provide any reason to modify the

teachings of Belliveau to include LEDSthat emit light in the daylight or tungsten range.

Accordingly, the Commission affirms the ALJ’s findings that this limitation is not met by

Belliveau, either alone or in combination. The Commission adopts the remaining findings of

the ALJ concerning whether the reference teach es all of the limitations of the asserted claims

of the ’652 patent.

3. I 1022Patent

a) Lebens

The ALJ found that Lebens fails to teach “at least one of said semiconductor elements

emitting light in a daylight temperature range or tungsten temperature range,” “wherein said

portable frame is adapted for being mounted to and readily disengaged from a stand,” and “a

dimmer whereby an illumination intensity of said semiconductor light elements may be user

adjusted.” ID at 97, 113-116. The Commission takes no position on whether the limitation

of “a dimmer whereby an illumination intensity of said semiconductor light elements may be

user adjusted” is met by Lebens. ID at 114. The Commission adopts the remaining findings

of the ALI concerning whether this reference teaches all of the limitations of the asserted

claims of the ’022 patent.

b) Ducharme

The Commission affirms the ALJ’s determination that the limitation of “a dimmer

whereby an illumination intensity of said semiconductor light elements may be user
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adjusted” is not met by Ducharme, either alone or in combination. Id. at 99-100, 114-115.

Ducharme does not disclose a dimmer, but Respondents argue based on expert witness

testimony that dimmers were well known in the art for controlling light at the time of the

invention. Resp. Pet. at 27-28. However, Respondents offered no evidence that one of

ordinary skill in the art would be motivated to modify Ducharrne to use a dimmer; testimony

describing known elements alone isinsufficient. Accordingly, the Commission affirms the

ALJ’s determination that this limitation is not met by Ducharme, either alone or in

combination with other prior art. The Commission adopts the remaining findings of the AL]

concerning whether this reference teaches all of the limitations of the asserted claims of the

’O22 patent.

4. Secondary Indicia of Non-Obviousness

The Commission affirms the ALJ’s findings on secondary indicia of non-obviousness

with the following clarification. Specifically, the ALI stated in the ID the following

concerning long felt need: “there were no battery-operated, camera-mountable lighting

devices that could overcome the issues associated with tungsten and fluorescent lighting.”

ID at 119. As discussed above, the Commission found that the “an integrated power source”

limitation of claim 17 of the ’823 patent is not limited to battery devices. However, the

Commission affirms the ALJ’s finding regarding long-felt need because the fmding still

applies. The Commission adopts all other findings of the ALJ on secondary indicia.

. REMEDY AND PUBLIC INTEREST AND BONDING

In the event that the Commission finds a violation of section 337, the ALJ

recommended that a general exclusion order should issue or alternatively, that a limited

exclusion order directed to the products of the Respondents be issued. ID at 148. Litepanels
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seeks entry of a general exclusion order under both 19 U.S.C. §§ 1337(d)(2)(A) and

(d)(2)(B). Section 337(d)(2) provides in relevant part:

(d) Exclusion of articles from entry . . .

(2) The authority of the Commission to order an exclusion from entry of
articles shall be limited to persons determined by the Commission to be
violating this section unless the Commission determines that ­

(A) a general exclusion from entry of articles is necessary to prevent
circumvention of an exclusion order limited to products of named persons; or

o

(B) there is a pattern of violation of this section and it is difficult to identify
the source of infringing products.

19 U.S.C. § 1337(d)(2).

A. General Exclusion Order Under Section 337(d)(2)(A)(Prevention of
Circumvention)

We agree with the ALJ that the facts support issuance of a general exclusion order

imder 19 U.S.C. §l337(d)(2)(A). See ID at 142-144. As the ALJ noted, the evidence shows

that the Respondents have engaged in evasive activities, making a general exclusion order

necessary to prevent circumvention of a limited exclusion order. The evidence reveals

Respondents’ ability to easily circumvent a limited exclusion order by quickly changing the

company’s name and logo, and emailing the new logo to the manufacturer or importing the

products under another name. Specifically, Respondent Stellar’s representative admitted that

[ ]. CX-102C 116117-117:l4,

139:22-140:3; see also CX-1971C at Q/A 395-96, 401-409. Moreover, the evidence shows

that Stellar’s representative has previously imported products under another name. CX-1691

at LP _ITC-0161148, LP _ITC-.O161156(bills of landing importing products for other

entities). Stellar’s representative also sent a letter to Secretary Holbein, which was admitted

into evidence, wherein he acknowledged the problems with a limited exclusion order, noting
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that there are many other importers, not just in China, but in other countries, such that a

limited exclusion order would not prevent the importation of infringing products. CX-777;

CX—l971Cat Q/A 418-419. Respondent CoolLights’ representativeutestified that it [

- ]. CX-96C at 24:12­

23, 25:10‘-17.

Circumvention of a limited exclusion order is also possible because the same product

may be sold by a manufacturer to various different companies who import the product into

the U.S. under various names. Specifically, manufacturers participate in extensive re­

branding of essentially the same product using different sales channels, e.g., internet

websites. CX-1971C at Q/A 380-419; CX-1974C at Q/A 306-314 (Mr. Pohleit testifying

regarding website pages selling products Whereyou cannot tell exactly the origin of the

product).

Further, there is evidence that Respondent Prompter can easily change the company

importing the accused products, which evidences Respondents Prompter and Flolight’s

ability to circumvent a limited exclusion order. For example, during the course of a prior

patent litigation, Prompter notified Litepanels that it had sued the wrong entity and that

Prompter’s devices were being sold through Flolight, an entity organized in California, after

Litepanels had filed suit against Prompter. CX-1974C at Q/A 335-37. There is also

testimony that Prompter and Flolight are functionally identical. See generally id.; CX-1971C

at Q/A 410. Either company could continue importing under a different name while

maintaining the same headquarters. See CX-1971C at Q/A 410.

Accordingly, the Commission finds that a general exclusion order is necessary to

prevent circumvention of a limited exclusion order.
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B. General Exclusion Order Under Section 337(d)(2)(B)(Pattern of
Violation and Difficulty Identifying the Source)

1. Pattern of Violation

We agree with the ALJ that the facts of this investigation also support issuance of a

general exclusion order under 19 U.S.C. §1337(d)(2)(B) because the evidence shows that

there is a pattern of violation. See ID at 144-147. According to a letter written by i

Respondent Stellar’s representative to Secretary Holbein, if the Respondents were subject to

a limited exclusion order, it would leave the market wide open to “literally hundreds of

Chinese manufacturers of LED lighting systems.” CX-777. Internet searches identify a large

number of potentially infringing products for sale (e.g., over a thousand), not just from the *

Respondents, and there are copycat manufacturers that are difficult to identity. CX-1974C

at Q/A 305-14, 324-32, 340-42; see CX-102C at 54:2-12.

Litepanels’ expert testified that there are at least 60 Asian LED lighting

manufacturers with potentially infringing products that are actively conducting, or seeking to

conduct, business with retail and wholesale customers in the U.S. CX-1971C at Q/A 332.

lntemational manufacturing sources are geographically diverse, including companies located

in China, Indonesia, Korea, Canada, and Mexico. CX-102C at 1.33:5-18.

In addition, the evidence indicates that both current and former respondents, among

others, may attempt to enter the market with infiinging goods. For example, the initial

capital investment to start a manufacturing facility is low. Little or no specialized equipment

is necessary [ ]. CX-101C at 140118­

142:1; CX-96C at 77:21-23; CX-102C at 44:13-46:10; CX-1971C at Q/A 323. In addition,

there is an increasing demand for LED based lighting devices. CX-2076C at Q/A 62-63;

CX-1971C at Q/A 333. There are also established distribution networks for entities wishing
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to enter the market (e.g., websites such as www.eBay.com, www.amazon.com,

www.alibaba.com, wWW.made-in-china.com, www.alieXpress.com, vwvw.manufacturer.com

WwW.diytrade.com,www.chinadirectbuy.com). CX-1971C at Q/A 324, 327-328; CX-746;

CX-723.

Therefore, the Commission finds that there is a pattern of violation under the first

sub-prong of section 337(d)(2)(B). Id.

2. Difficulty in Identifying the Source of Infringing Goods

The Commission agrees with the ALI that there is sufficient evidence that it is

difficult to determine the source of the infringing products. The evidence shows that the

sources of many products are hidden “within a complicated web of anonymous companies,

blind payment gateways and ambiguous brands and brand names.” CX-1971C at Q/A 379,

382. Often the importer does not know [

]. See, e.g., CX-99C at 45:13-16, 45:10-18, 46:8-47:4, 51:7­

12, 51:17-18, 64:1-4, 68:9-12; CX-1971C at Q/A 342, 382. Manufacturers operate under

multiple names, change their business names and brand names, and participate in extensive

re-branding of essentially the same product using different sales charmels, e.g., intemet

websites. CX-1971C at Q/A 380-419. Often the products are shipped in plain boxes with

user manuals having no identifying information. Id. at Q/A 383-85; CX-153C; see also e.g.,

CX-100C at l58:10-159213; CX-100C at 64:5-20. Accordingly, the Commission finds that

both a pattern of violation and a difficulty in detennining the source of the accusedproducts

exists such that the requirements of section 377(d)(2)(B) have been met.
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C. Public Interest

Section 337(d) of the Tariff Act of 1930, as amended, directs the Cormnission to

consider public interest factors before issuing a remedy. \lVhendeterrnirringwhether to issue

remedial orders upon finding a violation of section 337, the Commission weighs the effect of

the orders on four public interest factors: (1) the public health and welfare, (2) competitive

conditions in the U.S. economy, (3)*theproduction of like or directly competitive articles in

the United States, and (4) U.S. consumers. l9 U.S.C. § 1337(d).

Both the IA and Litepanels argue that the public interest factors are not implicated in

this investigation. The IA states that “there is no evidence that U.S. demand for LED

photographic lighting devices, a very narrow product category to begin with, cannot be met

by Litepanels, its licensees, and its legitimate competitors. . .and LED lighting devices are not

the types of products that raise any particular public interest concerns.” IA Rev. Br. at 20.

(citing Certain Ink Jet Print Cartridges and Components Thereofl Inv. N0. 337-TA-446,

USITC Pub. 3549, Comm’n Op. at 14 (Oct. 2002)). Litepanels, in response to public

interest submissions sent to the Commission, further notes that a general exclusion order

would not cover all LED-based lighting. In particular, a general exclusion order “would not

exclude LED lighting used by emergency responders or LED flashlights.” Litepanels Rev.

Br. at 41. The IA and Litepanels maintain that the public interest favors the protection of

U.S. intellectual property rights by excluding infringing imports. Id. (citing Certain Two­

Handle Centerset Faucets and Escutcheons, and Components Thereof, Inv. No. 337—TA-422,

Connn’n Op. at 9 (July 2000)); see also Litepanels Rev. Br. at 43-46.

The Commission received a significant number of submissions in response to its

Notice on Remedy and the Public Interest after the issuance of the ID, Notice of Request for
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Statements on the Public Interest, 77 Fed. Reg. 58406-07 (September 20, 2012). These

comments raised concerns that a general exclusion order would exclude devices used in

photography, cinematography, casual picture taking, evidence collection, smartphones,

videogames, surveillance, security search and rescue, police patrols, fre suppression and

lifesaving medical research and that each of these uses could be met by photographic

illumination devices. Similarly, the submissions noted that Litepanels’ product line is narrow

and that the market includes a greater variety of products than those sold by Litepanels (e.g.,

surgery illumination products, laboratory research products). According to the submissions,

the variety of illumination products would be severely impacted and prices would increase if

a general exclusion order were to issue. In addition, the comments allege that Litepanels

does not have the resources to replace the products they seek to exclude with a general

exclusion order. The comments received by the Commission did not cite to any evidence in

support of these allegations and in many instances appear to be premised on broader

constructions of the relevant claims than those adopted by the Commission.

In view of these initial public comments, the Comrnission’s Notice of Review

requested the parties and the public to respond to five questions seeking specific evidence to

substantiate the concerns identified above. Notice of the Comrnission’s Detennination to

Review in Part the Final Initial Determination, 77 Fed. Reg. 69499-500 (November 19,

2012). No responses from the public were submitted in response to the Commission’s

request. I

In responding to the Comn1ission’sNotice of Review, Respondents allege that

Litepanels’ a.ndits licensees’ products are not technically and qualitatively interchangeable

with the products that are offered by other suppliers that would be affected by a general
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exclusion order. Respondents submit the declaration of Art Adams, a full time

cinematographer and member of the International Cinematographers Guild (IATSE Local

600), who states that Litepanels does not offer products that are energy efficient. Resp. Rev.

Reply at Ex. 1, {I7. He further states that Litepanels does not offer lights containing more

than two types of LEDS, or traditional “space lights” used for large and medium size sets. Id

111]ll-12. He states that the Litepanels lights are usually used for the high-end motion picture

industry, but are generally too expensive for low-end applications. Id. 1]28. Mr. Adams

asserts that neither Litepanels nor its licensees can meet the demand of the entire industry, id.

1]1[25, 30,"and that it would take 12 to 18 months to bring new technology to market. Id.

1]32. Mark Ditmanson, manager of Respondent Flolight stated, in a declaration in support of

Respondents’ position, that it can take more than a year to bring a newly developed LED

product to market. Resp. Rev. Reply at Ex. 2, 1]7. Similarly, Will Wohler, R&D manager

of Aastrolight, Ltd., testified, in a declaration, that it will likely take a new product 16

months (or at a minimum, 10 months) to be brought to market. Resp. Rev. Reply at Ex. 3,

1i 7.

In contrast, Litepanels provided evidence that it and its licensees can [ ]

increase their manufacturing and/or importation of products within [ ] and can

increase production to supply products to the U.S. market. 14 In addition, Litepanels argues

14-I:

(Footnote continued on the next page)

-31- '



that since it has licensed many of the named respondents in this investigation, a wider variety

of products and price points Willbe available to U.S. consumers. Litepanels states that

Respondents’ assertions that Litepanels and/or its licensees do not supply all types of LED

lighting devices are not supported by the evidence. For instance, although Mr. Adams asserts

that Litepanels itself does not make “space lights,” or I7EDphotographic lights that have

more than two types of LEDs, he does not make these same specific allegations with respect

to Litepanels’ licensees. Thus, Mr. Adams relies on sweeping assertions that Litepanels and

its licensees cannot supply all of the products that are currently on the market, but offers no

actual evidence to rebut Litepanels’ evidence regarding the range of products that will be

available in the U.S. market or to support a conclusion that other products that will be

available in the U.S. market would infringe the asserted claims.

We agree with the LAand Litepanels that the statutory public interest factors do not

warrant denial of a general exclusion order in this investigation. As the IA notes,“the general

exclusion order covers “a very narrow product category.” The asserted claims are directed to

lighting products for the film and photographic industries. There is no evidence indicating

that the exclusion of this narrow category of products under a general exclusion order would

be detrimental to the public health and welfare, competitive conditions in the United States,

[

]
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U.S. production of like or directly competitive lighting products, or U.S. consumers.

Respondents have failed to demonstrate a detrimental impact upon the public health and

welfare, competitive conditions in the United States, U.S. production of like or directly

competitive lighting products, or U.S. consumers. The evidence submitted on the record

indicates that United States demand for the infringing LED film, photographic, and video

products can be met by Litepanels and its licensees with a wide variety of products and at

different price points. Accordingly, the Commission finds it appropriate to issue a general

exclusion order.

D. Bond

During the 60-day period of Presidential review, imported articles otherwise subject

to remedial orders are entitled to conditional entry under bond. 19 U.S.C. § 1337(j)(3). The

amount of the bond is specified by the Commission and must be an amount sufficient to

protect the complainant from any injury. Id; 19 C.F.R. § 210.50(a)(3). The Commission

frequently sets the bond by attempting to eliminate the difference in sales prices between the

patented domestic product and the infiinging product. Certain Microsphere Adhesives,

Process For Making Same, and Products Containing Same, Including Self-Stick

Repositionable Notes, Inv. N0. 337-TA-366, USITC Pub. 2949, Comm’n Op. at 24 (Jan.

1996). In cases where the Commission does not have sufficient evidence upon which to base

a determination of the appropriate amount of the bond, the Commission has set a 100percent

bond See Certain Sortation Systems,Parts Thereof and Products Containing Same, Inv.

No. 337-TA-460, USITC Pub. 3588, Comm’n Op. at 21 (Mar. 2003). However,

Complainant bears the burden of establishing the need for a bond amount in the first place.
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Certain Rubber Antidegradants, Components Thereof and Prods. Containing Same, Inv. No.

337-TA-533, Comm’n Op. at 39-40 (July 21, 2006).

The ALJ recommended that if the Commission imposes a remedy following a finding

of violation, the Commission should impose a bond in the amount of 50 percent of the

entered value of any infringing products imported during the period of Presidential review.

ID at 149. Litepanels requests a 100 percent bond. The ALJ, the IA, and Litepanels

interpreted testimony from Litepanels’ expert that the Respondents’ products are sold at a

certain percentage less than the total price. See, e.g., IA Rev. Br. at 19 (Respondents’

products are sold at 25-30 percent less than the Litepanels’ products); ID at 149

(Respondents’ products are sold at 35-30 [sic] percent lower than Litepanels products);

Litepanels Rev. Reply at l1 (admitting that Respondents’ products are sold at 25-35 percent

less than their own products); see also CX-1971C at Q/A 338. Therefore, a bond in the

amount of 100 percent of the entered value is not appropriate. We agree with the ALI that

the bond should be set based on price differential. However, the record is not clear as to the

basis for the IA’s and the ALJ"s recommended bond in the amount of 50 percent. The

Commission has determined to set the bond in the amount of 43 percent of entered value for

subject products imported during the period of Presidential review based on the expert

testimony that Respondents’ products are being sold at 30 percent less than Litepanels’

products. Id. A 43 percent bond takes into account the 30 percent price differential between

Litepanels’ and Respondents’ products.

. CONCLUSION

For the forgoing reasons, the Commission finds that certain asserted claims of the

’652, ’022, and ’823 patents are infringed, but that claims 17 and 28 of the ’823 patent are
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invalid. The Commission has determined that a violation of section 337 has occurred with

respect to the ’652 and ’022 patents but that a violation has not occurred with respect to the

’823 patent because Litepanels’ asserted domestic industry articles are not protected by a

valid patent claim. The Commission has determined that the appropriate remedy is a general

exclusion order with respect to the asserted claims of the ’O22and ’652 patents and sets the

bond in the amount of 43 percent of the entered value for infiinging products imported

during the period of Presidential review.

By Order or"the Commission.

Lisa R. Barton
Acting Secretary to the Commission

Issued: February 28, 2013

I

-35­



CERTAIN LED PHOTOGRAPHIC LIGHTING DEVICES Inv. N0. 337-TA-804
AND COMPONENTS THEREOF

PUBLIC CERTIFICATE OF SERVICE

I, Lisa R. Barton, hereby certify that the attached COMMISSION OPINION has been served
by hand upon, the Commission Investigative Attorney, Mareesa A. Frederick, Esq., and the
following parties as indicated on February 28, 2013.

ta/1 =-1
Lisa R. Barton, *cting Secretary
U.S. International Trade Commission
500 E Street, SW, Room 112
Washington, DC 20436

On Behalf of Complainants Litepanels. Ltd. and Litepanels,
Inc.:

William D. Belanger, Esq. ( ‘J/%i’a Hand DeliveryPEPPER HAMILTON LLP ( ia OvemightDelivery
19thFloor, High Street Tower ( ) Via First Class Mail
125 High Street ( ) Other: .
Boston, MA 02110 V

On Behalf of Respondents Flolight. LLC. Prompter People,
Inc.. IKAN Corporation and Advanced Business Computer
Services. LLC (d/b/a Cool Lights USA};

/%/\/\/\

LAW OFFICE OF VVILLIAMG. SHAW, JR. Via Ovemight Delivery
1118 W. Harris Road, Suite 101 ) Via First Class Mail
Arlington, TX 76001 ) Other:

William G. Shaw, Jr., Esq. I/)8/£1 Hand Delivery

On Behalf of Respondents Fotodiox Inc., Yuvao Lishuai Photo­
Facilitv Co.. Ltd.. Yuvao Fotodiox Photo Equipment Co.. Ltd.
and Yuvao Lilv Collection Co.. Ltd.:

Merritt R. Blakeslee, Esq. ( ) €Hand Delivery
THE BLAIGZSLEE LAW FIRM ( “R/piaOvemight Delivery
1250 Connecticut Avenue, NW, Suite 700 ( ) Via First Class Mail
Washington, DC 20036 ( ) Other:



CERTAIN LED PHOTOGRAPHIC LIGHTING DEVICES Inv. N0. 337-TA-804
AND COMPONENTS THEREOF

Certificate of Service —Page 2

Resgondent:

Stellar Lighting Systems ( ) {Hand Delivery
1500 Los Angeles Street, Suite 4 ( ./)%/LiaOvernight Delivery
Los Angeles, CA 90015 ( ) Via First Class Mail( )Otherzii



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN LED PHOTOGRAPHIC Investigation No. 337-TA-804
LIGHTING DEVICES AND "
COMPONENTS THEREOF

NOTICE OF THE COMMISSION’S DETERMINATION TO REVIEW IN PART
THE FINAL INITIAL DETERMINATION

AGENCY: U.S. International Trade Commission.

ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. Intemational Trade Commission has
determined to review in part the final initial determination (“ID”) issued by the presiding
administrative law judge (“ALJ”) on September 7, 2012, finding a violation of section
337 ofthe TariffAct of 1930, 19 U.S.C. § 1337, in this investigation.

FOR FURTHER INFORIVIATIONCONTACT: Amanda S. Pitcher, Office of the
General Counsel, U.S. Intemational Trade Commission, 500 E Street, S.W., Washington,
D.C. 20436, telephone (202) 205-2737. The public version of the complaint can be
accessed on the Commissions electronic docket (EDIS) at hltg://edis.usitc. gov, and will
be available for inspection during official business hours (8:45 a.m. to 5:15 p.m.) in the
Office of the Secretary, U.S. International Trade Commission, 500 E Street, S.W.,
Washington, D.C. 20436, telephone (202) 205-2000. General infonnation concerning the
Commission may also be obtained by accessing its Internet server (httg://www.usitc.gov).
The public record for this investigation may be viewed on the Commission's electronic
docket (EDIS) at httg."//edisusitc. gov. Hearing-impaired persons are advised that
information on this matter can be obtained by contacting the Commission's TDD terminal
on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation
on September 7, 2011, based on a complaint filed by Litepanels, Inc. and Litepanels, Ltd.
(collectively, “Litepanels”). 76 Fed. Reg. 55416 (Sept. 7, 2011). The complaint alleged
violations of section 337 of the Tariff Act of 1930, as amended (19 U.S.C. § 1337) in the
importation into the United States, the sale for importation, and the sale within the United
States after importation of certain LED photographic lighting devices and components
thereof that infringe certain claims of U.S. Patent Nos. 7,429,117 (terminated from the
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investigation); 7,510,290 (tenninated from the investigation); 7,972,022 (“the ’022
patent”); 7,318,652 (“the ’652 patent”); and 6,948,823 (“the ’823 patent”). The Notice of
Institution named respondents Flolight, LLC. of Campbell, California; Prompter People,
Inc. of Campbell, California; IKAN Corporation of Houston, Texas; Advanced Business
Computer Services, LLC d/b/a Cool Lights, USA of Reno, Nevada; Elation Lighting, Inc.
of Los Angeles, California; Fotodiox, Inc. of Waukegan, Illinois; Fuzhou F&V
Photographic Equipment Co., Ltd. of Fujian, China; Yuyao Lishuai Photo-Facility Co.,
Ltd. of Zhejiang Province, China; Yuyao Fotodiox Photo Equipment Co., Ltd. of
Zhejiang Province, China; Shantou Nanguang Photographic Equipment Co., Ltd. of
Guangdong Province, China; Visio Light, Inc. of Taipei, Taiwan; Tianjin Wuqing
Huanyu Film and TV Equipment Factory of Tianjin, China; Stellar Lighting Systems of
Los Angeles, California; and Yuyao Lily Collection Co., Ltd. of Yuyao, China. The
Commission Investigative Attorney (“IA”) of the Office of Unfair Import Investigations
also participated in this investigation.

On September 7, 2012, the ALJ issued the subject final ID finding a violation of
section 337. The ALJ held that a violation occtured in the importation into the United
States, the sale for importation, or the sale within the United States afler importation of
certain LED photographic lighting devices and components thereof that infringe one or
more of claims 1, 57-58, and 60 ofthe ’022 patent; claims 1, 2, 5, 16, 18, 19, 25 and 27
of the ’652 patent; and claim 19 of the ’823 patent. ID at ii. The ALJ further held that no
violation of section 337 occurred in the importation into the United States, the sale for
importation, or the sale within the United States afier importation of certain LED
photographic lighting devices and components thereof that infringe claims 17 and 28 of
the ’823 patent because claims 17 and 28 are anticipated. Id. at ii, 81.

Litepanels petitions for review of the ALJ’s construction of the preamble of claim
17 of the ’823 patent and asserts that the ALJ incorrectly found that independent claim 17
and dependent claim 28 of the ’823 patent were invalid based on his incorrect
construction. The IA petitioned for review of the ALJ’s finding that claims 17, 19 and 28
of the ’823 patent are infringed based on the construction of the term “an integrated
power source” of independent claim 17. Respondents petitioned for review of most of
the ALJ’s invalidity findings (including public use, and obviousness), the construction of
“focusing element” of claim 1 of the ’652 patent, and the exclusion of claim charts.

The Commission has determined to review the ID in part. The Commission has
determined to review (1) the ALJ’s construction of the preamble of the asserted
independent claims of the ’652 patent, the ’823 patent and the ’022 patent; (2) the ALJ’s
findings of infringement; (3) the ALJ’s findings of obviousness and anticipation; (4) the
ALJ’s construction of “an integrated power source” of claim 17 of the ’823 patent; and
(5) the ALJ’s findings on the technical prong of domestic industry. The Commission has
determined not to review the remainder of the ID.

The parties are requested to brief their positions on the issues under review with
reference to the applicable law and the evidentiary record. In connection with its review,
the Commission is particularly interested in responses to the following questions:
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(1) If the Commission were to determine that the preambles of the
asserted independent claims of the ’652 patent, the ’823 patent and
the ’022 patent are limitations and should be interpreted based on
their plain and ordinary meaning (see ID at 44), what impact, if
any, does this have on the ALJ’s findings regarding anticipation
and obviousness for the asserted patents? Please cite to record
evidence to support your position.

(2) If the Commission were to determine that the preambles of the
asserted independent claims of the ’652 patent, the ’823 patent and
the ’022 patent are limitations and should be interpreted based on
their plain and ordinary meaning (see ID at 44), do the accused
products and domestic industry products meet the preamble
limitation of each of the asserted independent claims? Please cite
to record evidence to support your position. Have the Respondents
waived the ability to challenge a finding that the preambles of the
asserted independent claims, interpreted based on their plain and
ordinary meaning, are met by the accused products?

In connection with the final disposition of this investigation, the Commission
may issue an order that could result in the exclusion of the subject articles from entry into
the United States. Accordingly, the Commission is interested in receiving written
submissions that address the form of remedy, if any, that should be ordered. The
Commission is particularly interested in responses to the following questions:

(l) Please discuss the technical and qualitative interchangeability of
Litepanels and its licensees’ products with the products that would
be excluded under a general exclusion order. Please discuss the
evidence that supports your position.

(2) Discuss WhetherLitepanels and its licensees have sufficient
capability to meet the demand for any products that would be
excluded under a general exclusion order. Please discuss the
evidence that supports your position, including evidence regarding
current manufacturing capacity and product interchangeability.

(3) What lead time would be required for existing manufacturers to
modify their allegedly infringing products to be noninfringing?
Please discuss the evidence that supports your position.

(4) Please discuss specific evidence pertaining to any specialized
requirements of the film, video, photographic industries, or any
other industries, that cannot be met by the products of Litepanels
or its licensees, but are only met by the products that would be
excluded under a general exclusion order.
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(5) Please provide specific evidence regarding the impact, if any, of a
general exclusion order on public health and welfare, competitive
conditions in the United States economy, the production of like or
directly competitive articles in the United States, and United States
consumers.

If a party seeks exclusion of an article from entry into the United States for purposes
other than entry for consumption, the party should so indicate and provide information
establishing that activities involving other types of entry either are adversely affecting it
or likely to do so. For background, see In the Matter 0fCertain Devicesfor Connecting
Computers via Telephone Lines, lnv. No. 337-TA-360, USITC Pub. No. 2843 (December
1994) (Commission Opinion).

. If the Commission contemplates some fonn of remedy, it must consider the
effects of that remedy upon the public interest. The factors the Commission will consider
include the effect that an exclusion order and/or cease and desist orders would have on
(1) the public health and Welfare, (2) competitive conditions in the U.S. economy, (3)
U.S. production of articles that are like or directly competitive with those that are subject
to investigation, and (4) U.S. consumers. The Commission is therefore interested in
receiving written submissions that address the aforementioned public interest factors in
the context of this investigation.

If the Commission orders some fonn of remedy, the U.S. Trade Representative,
as delegated by the President, has 60 days to approve or disapprove the Commission's
action. See Presidential Memorandum of July 21, 2005, 70 Fed. Reg. 43251 (July 26,
2005). During this period, the subject articles would be entitled to enter the United States
under bond, in an amount detennined by the Commission and prescribed by the Secretary
of the Treasury. The Commission is therefore interested in receiving submissions
conceming the amount of the bond that should be imposed if a remedy is ordered.

WRITTEN SUBMISSIONS: The parties to the investigation are requested to file
written submissions on the issues identified in this notice. Parties to the investigation,
interested government agencies, and any other interested persons are encouraged to file
written submissions on the issues of remedy, the public interest, and bonding, as well as
respond to the questions posed herein relating to remedy and the public interest. Such
submissions should address the recommended determination by the ALJ on remedy and
bonding. Complainant and IA are also requested to submit proposed remedial orders for
the Commission’s consideration.

Complainant is also requested to state the dates that the ’853, ’022 and ’652
patents expire and the HTSUS numbers under which the accused products are imported.
The written submissions and proposed remedial orders must be filed no later than close of
business on Wednesday, November 28, 2012. Reply submissions must be filed no later
than the close of business on Wednesday, December 5, 2012. No further submissions on
these issues will be pennitted unless otherwise ordered by the Commission.
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Persons filing written submissions must file the original document electronically
on or before the deadlines stated above and submit 8 true paper copies to the Office of the
Secretary by noon the next day pursuant to section 210.4(f) of the Commission's Rules of
Practice and Procedure (19 C.F.R. 210.4(1)). Submissions should refer to the
investigation number (“Inv. No. 337-TA-804”) in a prominent place on the cover page
and/or the first page. (See Handbook for Electronic Filing Procedures,
http://www.usitc.gov/secretary/ied_reg_notices/mles/ha.ndbook_on_electronic_
filingpdf). Persons with questions regarding filing should contact the Secretary (202­
205-2000).

Any person desiring to submit a document to the Commission in confidence must
request confidential treatment. All such requests should be directed to the Secretary to
the Commission and must include a full statement of the reasons why the Commission
should grant such treatment. See 19 C.F.R. § 201.6. Documents for which confidential
treatment by the Commission is properly sought will be treated accordingly. A redacted
non-confidential version of the document must also be filed simultaneously with the any
confidential filing. All non-confidential written submissions will be available for public
inspection at the Office of the Secretary and on EDIS.

The authority for the Commission’s determination is contained in section 337 of
the Tariff Act of 1930, as amended (19 U.S.C. § 1337), and in sections 210.42-46 and
210.50 of the Commission’s Rules of Practice and Procedure (19 C.F.R. §§ 210.42-46
and 210.50).

ByorderoftheCommissio

Lisa R. Barton
Acting Secretary to the Commission

Issued: November 13, 2012
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Pursuant to the Notice of Investigation, 76 Fed. Reg. 54416 (September 7, 2011), this is

the Initial Determination of the in the matter of Certain LED Photographic Lighting Devices,

and Components Thereoj‘,United States International Trade Commission Investigation No. 337­

TA-804. See 19 C.F.R. § 210.42(a).

It is held that a violation of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C.

§ 1337, has occurred in the importation into the United States, the sale for importation, or the

sale within the United States after importation of certain LED photographic lighting devices and

components thereof that infiinge one or of claims 1, 57-58, and 60 of U.S. Patent No. 7,972,022

(“the ’022 Patent”); claims 1, 2, 5, 16, 18, 19, 25 and 27 ofU.S. Patent No. 7,318,652 (“the ’652

Patent”); claim 19 of U.S. Patent No. 6,948,823 (“the ’823 Patent”). It is held that no violation

of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, has occurred in the

importation into the United States, the sale for importation, or the sale within the United States

after importation of certain LED photographic lighting devices and components thereof that

infiinge claims 17 a.nd28 of U.S. Patent No. 6,948,823.
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l. BACKGROUND

A. Institution and Procedural History of This Investigation

By publication of a notice in the Federal Register on September 7, 2011, pursuant to

subsection (b) of section 337 of the Tariff Act of 1930, as amended, the Commission instituted

Investigation No. 337-TA-804 with respect to U.S. Patent No. 7,972,022 (“the ’022 Patent”); U.S.

Patent No. 7,510,290 (“the ’290 Patent”); U.S. Patent N0. 7,429,117 (“the ’117 Patent”); U.S.

Patent No. 7,318,652 (“the ’652 Patent”); U.S. Patent No. 6,948,823 (“the ’823 Patent”) to

detennine:

[W]hether there is a violation of subsection (a)(l)(B) of section 337 in the
importation into the United States, the sale for importation, or the sale within the
United States afler importation of the sale for importation, or the sale within the
United States alter importation of certain LED photographic lighting devices and
components thereof that infringe one or of claims 1 and 57-60 of the ‘022 patent;
claims 9-26, 47, 51, 53-60, and 62 ofthe ‘290 patent; claims 1, 2, 5-13, 17-25, 28­
35, 38-43, 45-47, and 50 of the ‘117 patent; claims 1, 2, 5, 7, 10, 11, 15-22, 24-34,
and 37 of the ‘652 patent; claims 17-21, 23-29, 85-88, and 90-93 of the ‘823
patent, and whether an industry in the United States exists as required by
subsection (a)(2) of section 337.

76 Fed. Reg. 54416 (September 7, 2011).

The complainant is Litepanels, Inc. of Van Nuys, Califomia and Litepanels Ltd. of

Suffolk, United Kingdom (collectively, “Litepanels”). The respondents were Flolight, LLC. of

Campbell, Califomia; Prompter People, Inc. of Campbell, California; IKAN Corporation of

Houston, Texas; Advanced Business Computer Services, LLC d/b/a Cool Lights, USA of Reno,

Nevada; Elation Lighting, Inc. of Los Angeles, Califomia; Fotodiox, Inc. of Waukegan, Illinois;

Fuzhou F&V Photographic Equipment Co., Ltd. of Fujian, China; Yuyao Lishuai Photo-Facility

Co., Ltd. of Zhejiang Province, China; Yuyao Fotodiox Photo Equipment Co., Ltd. of Zhejiang

Province, China; Shantou Nanguang Photographic Equipment Co., Ltd. of Guangdong Province,

China; Visio Light, Inc. of Taipei, Taiwan; Tianjin Wuqing Huanyu Film and TV Equipment
7
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Factory of Tianjin, China; Stellar Lighting Systems of Los Angeles, California; and Yuyao Lily

Collection Co., Ltd. of Yuyao, China. The Commission Investigative Staff of the Office of

Unfair Import Investigations is also a party in this investigation. (Id.)

On October 18, 2011, respondent Visio Light, Inc. (“Visio”) filed an unopposed motion

to terminate the investigation based on entry of a consent order. On November 8, 2011, the ALJ

issued an initial detennjnation granting Visio’s motion to terminate. (Order No. 8: ID Granting

Visio’s Motion to Terminate Based on Consent Order (November 8, 2011).) The Commission

determined not to review the Initial Determination terminating the investigation as to Visio. (See

Notice of Commission Determination Not to Review an Initial Determination the Investigation

as to Respondent Visio Light, Inc. Based on Entry of Consent Order; Issuance of Consent Order

(December 2, 201 1).)

On November 15, 2011, Litepanels moved for an order to show cause why Tianjin

Wuqing Huanyu Film and TV Equipment Factory should not be held in default. (Order No. ll:

ID Granting Litepanels’ Motion for Entry of Default Against Tianjin Wuqing Huanyu Film and

TV Equipment Factory, at 1 (December 21, 2011).) On November 23, 2011, the ALJ issued an

order to show cause why Tianjin Wuqing Huanyu Film and TV Equipment Factory should not be

held in default. (Id.) No response was received. On December 21, 2011, the ALJ issued an

initial detemunation finding Tianjin Wuqing Huanyu Film and TV Equipment Factory in default.

(Id. at 3.) The Commission determined not to review the initial determination finding Tianjin

Wuqing Huanyu Film and TV Equipment Factory in default. (See Notice of Commission

Detennination Not to Review an Initial Determination Finding Respondent Tianjin Wuquing

Huanyu Film and TV Equipment Factory in Default (January 17, 2012).)

8
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On January 12, 2012, Litepanels and respondent Elation Lighting, Inc. jointly moved to

terminate the investigation Elation based on a confidential settlement agreement. On February 8,

2012, the ALJ issued an initial determination terminating the investigation as to respondent

Elation based upon the confidential settlement agreement. (Order No. 14: ID Granting Joint

Motion to Terminate Respondent Elation Lighting, Inc. Based Upon a Confidential Settlement

Agreement (February 8, 2012).) The Commission determined not to review the initial

determination. (See Notice of Commission Determination Not to Review an Initial

Determination Terminating Respondent Elation Lighting, Inc. fi'om the Investigation (March 2,

2012).)

On March 21, 2012, Litepanels filed an unopposed motion to terminate the Investigation

as to certain asserted claims, namely claims 9-26, 47, 51, 53-60, and 62 of the ’290 Patent;

claims 1, 2, 5-13, 17-25, 28-35, 38-43, 45-47, and 50 Ofthe ’117 Patent. On April 10, 2012, the

ALJ issued an initial determination granting the motion for partial termination. (Order No. 19:

Initial Detennination Granting Motion to Terminate the Investigation as to Certain Claims (April

10, 2012).) The Commission determined not to review the Initial Determination terminating the

investigation as to claims 9-26, 47, 51, 53-60, and 62 of the ’290 Patent; claims 1, 2, 5-13, 17-25,

28-35, 38-43, 45-47, and 50 of the ’l17 Patent. (See Notice of Commission Determination to

Review an Initial Determination Terminating U.S. Patent Nos. 7,510,290 and 7,429,117 from the

Investigation (April 10, 2012).)

On April 19, 2012, Litepanels filed a motion for summary determination that it satisfies

the economic prong of the domestic industry requirement of 19 U.S.C. § 1337(a)based on their

substantial investment in an industry within the United States with respect to articles protected

by U.S. Patent Nos. 6,948,823; 7,318,652; and 7,972,022 (collectively, “Asserted Patents”). On

9
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May 30, 2012, the ALJ issued an initial determination granting summary determination that

Litepanels satisfied the economic prong of the domestic industry requirement. (See Order No. 22:

ID Granting Complainant’s Motion for Summary Detennination That They Satisfy the Economic

Prong of the Domestic Industry Requirement (May 30, 2012).) The Commission detennined not

to review the Initial Determination. (See Notice of Commission Determination Not to Review an

Initial Determination Granting Complainants’ Motion that They Have Met the Economic Prong

of the Domestic Industry Requirement (June 20, 2012).)

On June 1, 2012, Litepanels filed an unopposed motion for partial termination of the

investigation as to claims 18, 20, 21, 23, 24, 25, 26, 27, 29, 85, 86, 87, 88, 90, 91, 92 and 93 of

U.S. Patent No. 6,948,823 (“the ’823 Patent”); claims 6, 7 ,8, 9, 10, 11, 12 ,13, 17, 20, 21, 22, 23,

24, 28, 29, 30, 31, 32, 33, 34, 35, 38, 39, 40, 41, 42, 43, 45, 46, 47 and 50 of U.S. Patent No.

7,318,652 (“the ’652 Patent”); and claim 59 of U.S. Patent No. 7,972,022 (“the ’O22 Patent”).

On June 15, 2012, the ALJ issued an initial determination granting Litepanels’s motion and

partially terminating the investigation as to claims 18, 20, 21, 23, 24, 25, 26, 27, 29, 85, 86, 87,

88, 90, 91, 92 and 93 ofthe ’823 Patent; claims 6, 7 ,8, 9,10, 11, 12 ,13, 17, 20, 21, 22, 23, 24,

28, 29, 30, 31, 32, 33, 34, 35, 38, 39, 40, 41, 42, 43, 45, 46, 47 and 50 of the ’652 Patent; and

claim 59 of the ’022 Patent. (Order No. 28: ID Granting Partial Termination of the Investigation

With Respect to Certain Claims of U.S. Patent Nos. 6,948,823, 7,318,652, and 7,972,022. The

Commission determined not to review this initial determination. (See Notice of Commission

Determination Not to Review an Initial Determination Granting Complainant's Motion for Partial

Termination of the Investigation with Respect to Certain Claims of U.S. Patent Nos. 6,948,823,

7,318,652 and 7,972,022 (July 9, 2012).)

10
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On June 18, 2012, Litepanels and respondents Fuzhou F&V Photographic Equipment Co.,

Ltd. (F&V) and Shantou Nanguang Photographic Equipment Co., Ltd. (Nanguang) filed a joint

motion to tenninate the investigation based upon entry of a consent order. On July 10, 2012, the

ALJ issued an initial determination terminating the investigation as to F&V and Nanguang based

upon entry of the consent order. (Order No. 29: ID Granting Motion to Terminate the

Investigation as to the F&V Nanguang Respondents Based Upon Consent Order (July 10, 2012).)

The Commission determined not to review this initial determination. (See Commission

Determination Not to Review an Initial Determination Terminating the Investigation as to

Fuzhou F&V Photographic Equipment Co., Ltd. and Shantou Nanguang Photographic

Equipment Co., Ltd. Based on Entry of a Consent Order (July 26, 2012).)

The evidentiary hearing took place from June 18-20, 2012.

B. The Parties

Litepanels Inc. is a Delaware corporation with its headquarters located in Van Nuys,

California. (Complaint 1]12.) Litepanels Ltd. is a limited company existing and organized under

the laws of the United Kingdom with its offices in Kingston—upon-Thames,Surrey, England. (Id.)

Litepanels Ltd. is the owner by right title and interest of each of the Asserted Patents. (1d.)

Litepanels, Inc. is the exclusive licensee of each of the Asserted Patents. (Id.) Litepanels, Inc.

designs and manufactures LED-based lighting systems for the film, video, and still photography

industries. (Id.)

Respondent Advanced Business Computer Services d/b/a Cool Lights USA (“Coo1

Lights”) is a Texas limited liability company with its principal place of business in Houston,

Texas. (Prompter People Respondents’ Answer to the Complaint 1] 16.) Cool Lights imports

ll
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LED photographic lighting devices that are manufactured abroad and sells these products within

the United States after importation. (CX-217C at RFA Nos. 2-4, 6-8.)

Respondent Flolight LLC (“Flolight”) is a California limited liability company with its

principal offices in San Jose, California. (Prompter People Answer 1]18.) Flolight imports into

the United States and sells after importation in the United States LED photographic lighting

devices. (Id.)

Respondent Prompter People, Inc. (“Prompter People”) is a California corporation with

its principal place of business in Campbell, California. (Prompter People Answer 1i 18.)

Prompter People imports into the United States and sells after importation in the United States

LED photographic lighting devices. (Id.)

Respondent Fotodiox, Inc. is an Illinois corporation with its corporate offices in

Waukegan, Illinois. (Fotodiox Answer 1]19.) Fotodiox imports into the United States and sells

afier importation in the United States LED photographic lighting devices. (CX-144C at RFA

Nos. 1-8.)

Respondent IKAN Corporation (“IKAN”) is a Texas corporation with its principal place

of business in Houston, Texas. (Prompter People Answer 1i21.) IKAN imports into the United

States and sells after importation in the United States LED photographic lighting devices. (Id.)

Respondent Stellar Lighting Systems is a sole proprietorship with its principal place of

business in Los Angeles, California. (CIB at 7.) Stellar markets, ofiers for sale, and sells, and

imports in the United States. LED photographic lighting devices. (Id.)

Respondent Tianjin Wuqing Huanyu Film and TV Equipment Factory is a corporation

organized and existing under the laws of the People’s Republic of China with its corporate

12
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offices in Liudaokou Village, Changugang Town, Wuqing, Trianjin Province, China.

(Complaint, 1]24.)

Respondent Yuyao Fotodiox Photo Equipment Co., Ltd. (“Fotodiox China”) is a

corporation organized and existing under the laws of the People’s Republic of China with its

corporate offices in Lizhou District, Yuyao City, Zhejiang Province, China. (CIB at 7-8.)

Fotodiox China manufactures LED photographic lighting

Respondent Yuyao Lishuai Photo-Facility Co., Ltd. is a corporation organized and

existing under the laws of the People’s Republic of China with its corporate offices in Lizhou

District, Yuyao City, Zhejiang Province, China.

Respondent Yuyao Lily Collection Co. is a Chinese company with its corporate offices in

Yuyao, China.

C. The Patents at Issue and Overview of the Technology

1. The ’652 Patent

U.S. Patent No. 7,318,652 (“the ’652 Patent”), entitled “Versatile Stand-Mounted Wide

Area Lighting Apparatus,” was filed on February 1, 2005, and issued on January 15, 2008. (See

JX-4). Rudy Pohlert, Pat Grosswendt, Ken Fisher, and Kevin Baxter are the named inventors of

the ’652 Patent. (Id.) The ’652 Patent claims priority back to an application filed on September 7,

2001.

The asserted claims of the ’652 Patent are claims 1, 2, 5, 16, 18, 19, 25, and 27. Claim 1

is an independent claim. All of the other asserted claims of the ’652 Patent depend on claim 1.

These claims read as follows (with the disputed claim terms in bold):

1 A lighting system suitable to provide proper illumination for lighting of a subject
in film or video, comprising:

a portable frame having a panel including a mounting surface;

13
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a plurality of semiconductor light elements disposed on said mounting surface, said
semiconductor light elements emitting light within a color temperature range suitable for
image capture, at least one of said semiconductor light elements emitting light in a
daylight or tungsten color temperature range; and

a focusing element for adjusting the focus and/or direction of the light emitted by said
semiconductor light elements;

wherein said portable frame is adapted for being mounted to and readily disengaged from
a stand.

2. The lighting system of claim 1, wherein said focusing element comprises a lens or
filter.

5. The lighting system of claim 1, wherein said focusing element increases the directivity
of light emitted by said semiconductor light elements.

16. The lighting system of claim 1, wherein said color temperature range includes
approximately 5500-7500 degrees Kelvin.

18. The lighting system of claim 1, wherein all of said semiconductor light elements emit
light at substantially the same color temperature.

l9. The lighting system of claim 1, wherein substantially all of said semiconductor light
elements emit light at a similar color temperature.

25. The lighting system of claim 1, wherein said panel comprises a circuit board, and
wherein said semiconductor light elements are mounted thereto.

27. The lighting system of claim 1, wherein said semiconductor light elements provide a
continuous source of illumination.

The ’652 Patent generally discloses and claims a lighting system using lamp elements

such as light emitting diodes. (Id. at Abstract.)

2. The ’O22Patent

U.S. Patent No. 7,972,022 (“the ’O22Patent”), entitled “Stand-Mounted Light Panel for

Natural Illumination in Film, Television, or Video,” was filed on March 30, 2009, and issued on

July 5, 2011. (See JX-1 (the ’O22 Patent)). Rudy Pohlert, Pat Grosswendt, Ken Fisher, and

Kevin Baxter are the named inventors of the ’O22Patent and complainant Litepanels Ltd. is the

assignee. (Id.) The ’O22Patent claims priority back to the same application as the ’652 Patent

that was filed on September 7, 2001.

14
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The asserted claims of the ‘O22 Patent are claims 1, 57, 58, and 60. Claim 1 1S an

independent claim; claim 57 is a dependent claim that depends on claim 1; and claims 58 and 60

depend on claim 57. These claims read as follows (with the disputed claim terms in bold)

1. An apparatus for illuminating a subject for film, photography or video,
the apparatus comprising:
a frame having a front;

a plurality of semiconductor light elements disposed on the front of the flame
and configured to provide a continuous source of illumination,

said semiconductor light elements having a color temperature suitable for
image capture, at least one of said semiconductor light elements individually
emitting light in a daylight color temperature range or a tungsten color
temperature range;

and a dimmer whereby an illumination intensity of said semiconductor light
elements may be user adjusted;

wherein said frame is adapted for being mounted to and readily disengaged
fiom a stand.

57. The apparatus of claim 1, wherein a first plurality of said semiconductor light
elements emit light in a first color temperature range suitable for image capture,
and a second plurality of said semiconductor light elements emit light in a second
color temperature range suitable for image capture.

58. The apparatus of claim 57, wherein said first color temperature range
comprises daylight color temperature, and wherein said second color temperature
range comprises tungsten color temperature.

60. The apparatus of claim 57, wherein approximately half of said semiconductor
light elements individually emit light over a daylight color spectrum and
approximately half of said semiconductor light elements individually emit light
over a tungsten oolor spectrum.

The ’O22Patent generally discloses and claims an apparatus for lighting. (Id. at Abstract)

3. The ’823 Patent

U.S. Patent No. 6,948,823 (“the ’823 Patent”), entitled “Wide Area Lighting Apparatus

and Effects System,” was filed on September 9, 2002, and issued on September 27, 2005 (See

15



PUBLIC VERSION

JX-7 (the ’372 Patent)). Rudy Pohlert, Pat Grosswendt, Ken Fisher, and Kevin Baxter are the

named inventors of the ‘S23 Patent. (1d.) The ’823 Patent relates to a lighting system. (Id. at

Abstract.) The asserted claims of the ’823 Patent are claims 17, 19, and 28. Claim 17 is an

independent claim and claims 19 and 28 depend on claim 17. These claims read as follows:

17.An illuminationsystem suitable to provide proper illumination for lighting
of a subject in film or video, comprising:

a lightweight, portable frame having a panel including a mounting surface;

a plurality of semiconductor light elements disposed on said mounting surface;

an integrated power source contained within or secured to said portable flame;

wherein said portable flame is adapted for being securably [sic]attached to and
readily disengaged flom a movable camera apparatus such that, when mounted,
said portable flame follows movements of the movable camera apparatus.

19. The illumination system of claim l7, further comprising a control input for
selectively controlling an illumination level of said semiconductor light elements.

28. The illumination system of claim 17, wherein said panel is substantially flat
and rectangular.

D. The Products At Issue

1. The Accused Products

The accused products that remain at issue are photographic lighting devices made or sold

by the named respondents.

Litepanels’s accusations can summed up in following table:
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iLED l44 X X X X X X X X X X X X

[D500 XXXXXXXX X
[D508 XXXXXXXX X

lD1000 X X X X X X X X X

IDMX1 000 X X X X X X X X X

HD1500 X X X X X X X X X

I_B1000 X X X X X X X X X

IB508 X X X X X X X X X

IB1500

96D

xxx xx xxxx
xxxxxxxxxxxx

170MAX

LEDSOOA

X X X X X X X X X X X X

X X X X X X X X X

LED1000 XXXXXXXX X
LED1000A XXXXXXXX X

LED1000ASV X X X X

LED120A XXXXXXXX X

LED 144A XXXXXXXX
X

LED 144AS X X X

LED312A XXXXXXXX X

LED209A X X X X X X X X X

LED3 12A S X X X

LEDSOO X X X X X X X X X

LEDSOOAV X X X X X X X X X

LED508A X X X X X X X X X

LED98A

MicroB cam 1O2430°Daylight

XXXXXXXXXXXX
XXXXXXXX X

MicroBeam1 024 60° Daylight X X X X X X X X X

MicroBeam1 024 30° Tungsten X X X X X X X X

MicroBeam1 024 60° Tungsten X X X X X X X X

Micr0Bea1n2 56 30° Daylight X X X X X X X X X

MicroBeam256 60° Daylight XXXXXXXX X

MicroBeam256 30° Tungsten X X X X X X X X

MicroBeam256 60° Tungsten X X X X X X X X

Micr0Bea1n5 12 30° Daylight X X X X X X X X X

MicroBea1n5 12 60° Daylight XXXXXXXX

X X X X

X X X X

X
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MicroBeam5l2 30° Tungsten X X X X X X X X

MicroBea.m5l2 60° Tungsten x x x x x X x x

MicroBearnl2830°Daylight x x x x x x x x x x x Y

MicroBea.ml2860°Daylight x x x x x x x x x x x x

MicroBeaml28 30°Tungsten x x x x x x x x x x x

MicroBeaml28 60°Tungsten x x x x x x x x x x x

CL-LED 1200 Daylight Products (Spot and x X x x x x x x
Flood)
CL-LED 1200 Bi-Color Products (Spot and l x x x x X X
Flood) _
CL-LED 256 DaylightPanel x x x x x x x x

CL-LED 256 Tungsten Panel x x x x x x x Y

CL-LED 600 Daylight Products (Spot and x x x x x x x x
Flood)
CL-LED 600 Tungsten Products (Spot and x x x x x x
Flood)

Litepanels has grouped the products into various “product families” and contends that

certain “representative products” operate in the same way as other products in the same product

family. (CIB at 20-21.)

Litepanels contends that the Ikan iLED155 is a representative product of the lkan

Daylight Devices, including the IDl000, IDSOO, IDMX1000, ID508, I.Dl500, iLED100,

iLEDl50, and iLEDl20. The lkan iLED312 is a representative product of the lkan Bicolor

Devices, including the iLED144, IBIOOO,IB508, and IB1500. (CX-1971C at Q&A 621-627;

(IX-793-CX-796; CX-747-CX-769.)

Litepanels asserts that the CL-LED256 Daylight Panel is a representative product of the

CoolLights Single Color Temperature Devices, including the single color models of the CL­

LED256 product line, the CL-LED600 product line and the CL-LEDl200 product line.

Litepanels also submits that the CL-LEDl200 BiColor Spot is a representative product of the

CoolLights Bicolor Devices, including the CL-LEDl200 BiColor Flood. (CX-1971C at Q&A
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655-661; CX-2085C at Q&A 1-9, 13-15; CX-1988-CX-1990; CX-1985; CX-621; CX-624; CX­

ll7-CX-121; CX-942-CX-944; CX-1991C; CX-2084; CX-2081.)

Litepanels argues that the Microbeam 256 60° Daylight is a representative product of the

Fl0Light/Prompter Daylight Devices, including the 30° and 60° Daylight models of the,

MicroBeam 128, 256, 512 and 1024. Litepanels contends that the Microbeam 256 60° Tungsten

is a representative product of the F1oLight/Prompter Tungsten Devices, including the 30° and 60°

Tungsten models of the, Micr0Beam 128, 256, 512 and 1024. (CX-l97lC at Q&A 648-654;

CX-2085C at Q&A 1-12; CX-211; CX-691; CX-694; CX-993; CX-995; CX-997; CX-998; CX­

809; CX-773; CX-2083; CX-2080.)

Litepanels argues that the Stellar96D is a representative product of the Stellar Devices,

including of the 170MAX. (CX-1971C at Q&A 628-634; CX-705; CX-938; CX-939.)

Litepanels asserts that the Fotodiox LED3 12A is a representative product of the Fotodiox

Daylight Devices, including the LED120A, LEDl44A, LEDSOOAV, LED508A, LEDl000,

LED98A, LED209A, LED500, LEDSOOA,and LEDIOOOA. (BK-263.) The LED3l2AS is a

representative product of the Fotodiox Bicolor Devices, including the LEDl44AS and

LEDIOOOASV. (CX-1971C at Q&A 621-627; 642-647; CX-793-CX-795; CX-747-CX-768;

CX-209;

2. DomesticIndustry Products

Litepanels submits that the MiniPlus, Micro, and Croma Series lighting devices practice

claims 1 of the ’652 Patent, claim 1 of the ’022 Patent, and claim l7 of the ’823 Patent.

Litepanels also contends that the 1x1 Series lighting devices practice claim l of the ’652 Patent

and claim l of the ’022 Patent.
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II. IMPORTATION OR SALE

Section 337 of the Tariff Act prohibits the importation into the United States, the sale for

importation, or the sale within the United States after importation by the owner, importer, or

consignees of articles that infringe a valid and enforceable United States patent. See 19 U.S.C. §

1337(a)(1)(B). A complainant “need only prove importation of a single accused product to

satisfy the importation element.” Certain Purple Protective Gloves, 337-TA-500, Order No. 17

(September 23, 2004). The importation requirement can be established through a summary

determination motion and irrespective of any finding of infringement of the patents in issue. See

Certain Wireless Communications Equipment, Articles Tlierein, and Products Containing Same,

337-TA-577, Order No. 18 (February 22, 2007); Certain Automated Mechanical Transmission

Systemsfor Medium-Duty and Heavy Duty Trucks and Components Th67‘€0_f,337-TA-503, Order

No. 38 (August 12, 2004); Certain Audio Digital-To-Analog Converters and Products

Containing Same, 337-TA-499, OrderNo. 15 (June 29, 2004), Notice of Commission Not To

Review (July 28, 2004).

Each respondent to this investigation has admitted to importing into the United States,

selling for importation into the United States, and/or selling after importation in the United States

the accused devices. (CX-251 111157, 59, 61-62 (Prompter People); CX-232C 11113-6 (Flolight);

CX-217C 11112-4, 6-8, 10-12 (Cool Lights); CX-244C 11112-3, 5-6, 8-9, 11-12, 14-15, 17-18, 20­

21 (lkan); CX-277C 111163-77 (Yuyao Fotodiox); CX-297C 111]63-77 (Yuyao Lishuai); CX-287C

11111-2, 4 (YuYao Lily); CX-270C 111[1-2, 5-6 (Stellar Lighting Systems); CX-99C at 59:9-60:5,

75:4-6, 85:16-20, 99:15-100113; CX-144C 11111-8, 11-13, 15; CX-232C 11111-6; CX-101C, at

97:19-22 and 142:12-18.) Respondents do not contest the importation requirement. Accordingly,

the ALJ finds that Litepanels has established the importation requirement.
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III. JURISDICTION

A. Personal and Subject Matter Jurisdiction

In order to have the power to decide a case, a court or agency must have both subject

matter jurisdiction and jurisdiction over either the parties or the property involved. See Certain

Steel Rod Treating Apparatus and Components Thereofi Inv. No. 337-TA-97, Commission

Memorandum Opinion, 215 U.S.P.Q. 229, 231 (1981). For the reasons discussed below, the ALJ

finds the Commission has jurisdiction over this investigation.

Section 337 declares unlawful the importation, the sale for importation, or the sale after

importation into the United States of articles that infringe a valid and enforceable United States

patent by the owner, importer, or consignee of the articles, if an industry relating to the articles

protected by the patent exists or is in the process of being established in the United States. See

19 U.S.C. §§ l337(a)(1)(B)(I) and (a)(2). Pursuant to Section 337, the Commission shall

investigate alleged violations of the Section and hear and decide actions involving those alleged

violations.

As set forth supra in Section II, Litepanels has met the importation requirement.

Furthermore, the parties do not dispute that the Commission has in personam and in rem

jurisdiction. (RIB at 19.) Accordingly, the ALJ finds that Respondents have submitted to the

jurisdiction of the Commission. See Certain Miniature Haclcsaws, Inv. No. 337-TA-237, Pub.

No. 1948, Initial Determination at 4, 1986 WL 379287 (U.S.I.T.C., October 15, 1986)

(unreviewed by Commission in relevant part).
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IV. CLAl1\'ICONSTRUCTION

A. Applicable Law
Pursuant to the Commission’s Notice of Investigation, this investigation is a patent-based

investigation. See 76 Fed. Reg. 54416 (September 7, 2011). Accordingly, all of the unfair acts

alleged by Litepanels to have occurred are instances of alleged infringement of the ’823, ’652

and ’022 Patents. A finding of infiingement or non-infiingement requires a two-step analytical

approach. First, the asserted patent claims must be construed as a matter of law to determine

their proper scope.1 Claim interpretation is a question of law. Markman v. WestviewInstruments,

Inc., 52 F.3d 967, 979 (Fed. Cir. 1995) (en banc), ajfd, 517 U.S. 370 (1996); Cybor Corp. v.

FAS Techs., Inc., 138 F.3d 1448, 1455'(Fed. Cir. 1998). Second, a factual determination must be

made as to whether the properly construed claims read on the accused devices. (Id. at 976).

In construing claims, the ALJ should first look to intrinsic evidence, which consists of the

language of the claims, the patent’s specification, and the prosecution history, as such evidence

“is the most significant source of the legally operative meaning of disputed claim language.”

Vitronics Corp. v. Conceptronic, Inc., 90 F.3d 1576, 1582 (Fed. Cir. 1996); see also Bell Atl.

Network Servs., Inc. v. Covad Comm ’n. Group, Inc., 262 F.3d 1258, 1267 (Fed. Cir. 2001). The

words of the claims “define the scope of the patented invention.” Id. And, the claims

themselves “provide substantial guidance as to the meaning of particular claim terms.” Phillips v.

AWH C0rp., 415 F.3d 1303, 1314 (Fed. Cir. 2005), cert. denied, 546 U.S. 1170 (2006). It is

essential to consider a claim as a Wholewhen construing each term, because the context in which

a tenn is used in a claim “can be highly instructive.” Id. Claim tenns are presumed to be used

consistently throughout the patent, such that the usage of the term in one claim can ofien

1Only claim terms in controversy need to be construed, and only to the extent necessary to resolve the controversy.
Vanderlande Indus. Nederland BV v. Int ’l Trade Comm ’n., 366 F.3d 1311, 1323 (Fed. Cir. 2004); Vivid Tech., Inc. v.
Am. Sci. & Eng 'g, Inc., 200 F.3d 795, 803 (Fed. Cir. 1999).
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illuminate the meaning of the same term in other claims. Research Plastics, Inc. v. Federal Pkg.

C0rp., 421 F.3d 1290, 1295 (Fed. Cir. 2005). In addition:

. . . in clarifying the meaning of claim terms, courts are free to use words that do
not appear in the claim so long as the resulting claim interpretation . . . accord[s]
with the words chosen by the patentee to stake out the boundary of the claimed
property.

Pause Tech, Inc. v. TIVO,Inc, 419 F.3d 1326, 1333 (Fed. Cir. 2005).

Some claim terms do not have particular meaning in a field of art, in Which case claim

construction involves little more than applying the Widely accepted meaning of commonly

understood words. Phillips, 415 F.3d at 1314. Under such circumstances, a general purpose

dictionary may be of use.2 The presumption of ordinary meaning, however, will be “rebutted if

the inventor has disavowed or disclairned scope of coverage, by using words or expressions of

manifest exclusion or restriction, representing a clear disavowal of claim scope.” ACT!/I Inc. v.

Walt Disney Co., 346 F.3d 1082, 1091 (Fed. Cir. 2003).

Sometimes a claim term will have a specialized meaning in a field of art, in which case it

is necessary to determine what a person of ordinary skill in that field of art would understand the

disputed claim language to mean, viewing the claim terms in the context of the entire patent.

Phillips, 415 F.3d at 1312-14; Vitronics, 90 F.3d at 1582. Under such circumstances, the AL]

must conduct an analysis of the words of the claims themselves, the patent specification, the

prosecution history, and extrinsic evidence concerning relevant scientific principles, as well as

the meaning of technical terms and the state of the art. Id.

A patentee may deviate from the conventional meaning of claim tenn by making his or

her intended meaning clear (1) in the specification and/or (2) during the patent’s prosecution

2Use of a dictionary, however, may extend patent protection beyond that to which a patent should properly be
afforded. There is also no guarantee that a term is used the same Wayin a treatise as it would be by a patentee. Id.
at 1322.
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history. Lear Siegler, Inc. v. Aeroquip C0rp., 733 F.2d 881, 889 (Fed. Cir. 1984). If a claim

tenn is defined contrary to the meaning given to it by those of ordinary skill in the art, the

specification must communicate a deliberate and clear preference for the alternate definition.

Kumar v. Ovonic Battery C0., 351 F.3d 1364, 1368 (Fed. Cir. 2003). In other Words, the

intrinsic evidence must “clearly set forth” or “clearly redefine” a claim term so as to put one

reasonably skilled in the art on notice that the patentee intended to so redefine the claim tenn.

Bell Atl., 262 F.3d at 1268; see also Thorner v. Sony Computer Entertainment Am., LLC, 669

F.3d 1362, 1665-67 (Fed. Cir. 2012).

When the meaning of a claim term is uncertain, the specification is usually the first and

best place to look, aside from the claim itself, in order to find that meaning. Phillips, 415 F.3d at

1315. The specification of a patent “acts as a dictionary” both “when it expressly defines terms

used in the claims” and “when it defines terms by implication.” Vitronics, 90 F.3d at 1582. For

example, the specification “may define claim tenns by implication such that the meaning may be

found in or ascertained by a reading of the patent documents.” Phillips, 415 F.3d at 1323. “The

construction that stays true to the claim language and most naturally aligns with the patent’s

description of the invention will be, in the end, the correct construction.” Id. at 1316. However,

as a general rule, particular examples or embodiments discussed in the specification are not to be

read into the claims as limitations. Markman, 52 F.3d at 979.

The prosecution history “provides evidence of how the inventor and the PTO understood

the patent.” Phillips, 415 F.3d at 1317. For example, the prosecution history may inform the

meaning of the claim language by demonstrating how an inventor understood the invention and

whether the inventor limited the invention in the course of prosecution, making the claim scope

narrower than it otherwise would be. Vitronics, 90 F.3d at 1582-83; see also Chimie v. PPG
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Indus, Inc., 402 F.3d 1371, 1384 (Fed. Cir. 2005) (stating, “The purpose of consulting the

prosecution history in construing a claim is to exclude any interpretation that was disclaimed

during prosecution”); Microsofi‘ Corp. v. Multi-tech Sys., Inc., 357 F.3d 1340, 1350 (Fed. Cir.

2004) (stating, “We have held that a statement made by the patentee during prosecution history

of a patent in the same family as the patent-in-suit can operate as a disclaimer.”). The

prosecution history includes the prior art cited, Phillips, 415 F.3d at 1317, as well as any

reexamination of the patent. E.I. du Pont de Nemours & C0. v. Phillips Petroleum C0. 849 F.2d

1430, 1440 Ged. Cir. 1988) (“Statements made during reissue are relevant prosecution history

when interpreting claims.”) (internal citations omitted).

Differences between claims may be helpful in understanding the meaning of claim terms.

Phillips, 415 F.3d at 1314. A claim construction that gives meaning to all the terms of a claim is

preferred over one that does not do so. Merck & Co. v. Teva Pharms. USA,Inc, 395 F.3d 1364,

1372 (Fed. Cir.), cert. denied, 546 U.S. 972 (2005); Alza Corp. v. Mylan Labs. lnc., 391 F.3d

1365, 1370 (Fed. Cir. 2004). In addition, the presence of a specific limitation in a dependent

claim raises a presumption that the limitation is not present in the independent claim. Phillips,

415 F.3d at 1315. This presumption of claim differentiation is especially strong when the only

difference between the independent and dependent claim is the limitation in dispute. SunRace

Roots Enter. C0., v. SRAMC0rp., 336 F.3d 1298, 1303 (Fed. Cir. 2003). “[C]laim differentiation

takes on relevance in the context of a claim construction that would render additional, or

difierent, language in another independent claim superfluous.” AllV0ice Computing PLC v.

l\luance Comm ’ns, Inc., 504 F.3d 1236, 1247 (Fed. Cir. 2007).

The preamble of a claim may also be significant in interpreting that claim. The preamble

is generally not construed to be a limitation on a claim. Bell C0mmc’ns Research, Inc. v.
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Vitalink Commc’ns Corp, 55 F.3d 615, 620 (Fed. Cir. 1995). However, the Federal Circuit has

stated that:

[A] claim preamble has the import that the claim as a whole suggests for it. Ln
other words, when the claim drafier chooses to use both the preamble and the
body to define the subject matter of the claimed invention, the invention so
defined, and not some other, is the one the patent protects.

Eaton Corp. v. Rockwell Int ’l Corp, 323 F.3d 1332, 1339 (Fed. Cir. 2003). If the preamble,

when read in the context of an entire claim, recites limitations of the claim, or if the claim

preamble is “necessaiy to give life, meaning, and vitality” to the claim, then the claim preamble

should be construed as if in the balance of the claim. Kropa v. Robie, 187 F.2d 150, 152 (CCPA

1951); see also Rowe v. Dror, 112 F.3d 473, 478 (Fed. Cir. 1997); Corning Glass Works v.

Sumitomo Elec. U.S.A., Inc., 868 F.2d 1251, 1257 (Fed. Cir. 1989). In addition:

[W]hen discussing the “claim” in such a circumstance, there is no meaningful
distinction to be drawn between the claim preamble and the rest of the claim, for
only together do they comprise the “claim.” If, however, the body of the claim
fully and intrinsically sets forth the complete invention, including all of its
limitations, and the preamble offers no distinct definition of any of the claimed
invention’s limitations, but rather merely states the purpose or intended use of the
invention, then the preamble may have no significance to claim construction
because it carmot be said to constitute or explain a claim limitation.

Pitney Bowes, Inc. v. Hewlett-Packard C0., 182 F.3d 1298, 1305 (Fed. Cir. 1999). In Pitney

Bowes, the claim preamble stated that the patent claimed a method of, or apparatus for,

“producing on a photoreceptor an image of generated shapes made up of spots.” Id. at 1306.

The Federal Circuit found that this was not merely a statement describing the invention’s

intended field of use, but rather that said statement was intimately meshed with the ensuing

langaage in the claim. Id. For example, both of the patent’s independent claims concluded with

the clause, “whereby the appearance of smoothed edges are given to the generated shapes.” Id.

Because this was the first appearance in the claim body of the term “generated shapes,” the Court
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found that it could only be understood in the context of the preamble statement “producing on a

photoreceptor an image of generated shapes made up of spots.” Id. The Court concluded that it

was essential that the preamble and the remainder of the claim be construed as one unified and

internally consistent recitation of the claimed invention. Id.

Finally, when the intrinsic evidence does not establish the meaning of a claim, the ALJ

may consider extrinsic evidence, i.e., all evidence external to the patent and the prosecution

history, including inventor testimony, expert testimony and leamed treatises. Phillips, 415 F.3d

at 1317. Extrinsic evidence may be helpful in explaining scientific principles, the meaning of

technical terms, and terms of art. Vitronics, 90 F.3d at 1583; Markman, 52 F.3d at 980.

However, the Federal Circuit has generally viewed extrinsic evidence as less reliable than the

patent itself and its prosecution history in determining how to define claim terms. Phillips, 415

F.3d at 1318. With respect to expert witnesses, any testimony that is clearly at odds with the

claim construction mandated by the claims themselves, the patent specification, and the

prosecution history should be discounted. Id. at 1318.

If the meaning of a claim term remains ambiguous afier a review of the intrinsic and

extrinsic evidence, then the patent claims should be construed so as to maintain their validity. Id.

at 1327. However, if the only reasonable interpretation renders a claim invalid, then the claim

should be found invalid. See Rhine v. Casio, Inc., 183 F.3d 1342, 1345 (Fed. Cir. 1999).

B. Level of Ordinary Skill in the Art

In all three of the Asserted Patents, the field of the invention is “lighting apparatus and

systems as may be used in film, television, photography and other applications.” (CX-1971C at

Q&A 34-36; JX-1 at 1:20-Z3; JX-4 at 1:13-15; JX-7 at 1:12-14.)

Litepanels contends and the Respondents apparently agree (they offer no competing

27



PUBLIC VERSION

definition) that a person holding ordinary skill in the art of this invention would be a professional

cameraman, photographer, gaffer, director of photography, lighting director or other similar

professional, having five to ten years of experience in the job, or equivalent education. (CX­

197lC at Q&A 37.) Litepanels asserts that such an individual would have an understanding of

lighting, lighting techniques, and light sources as they are used in the film, television, and video

industries. (CX-1971C at Q&A 38.)

The ALJ agrees with this definition and finds that a person of ordinary skill in the art to

which the asserted patents are directed would be a professional cameraman, photographer, gaffer,

director of photography, lighting director or other similar professional, having five to ten years of

experience in the job, or equivalent education and that such a person would have an

understanding of lighting, lighting techniques, and light sources as they are used in the film,

television, and video industries. The ALJ, however, declines to read particular claim

constructions into the definition of the level of skill the art as sought by Litepanels.

c. Disputed Claim Termss

1. Preamble — “suitable to provide proper illumination for fighting of a subject
in film or video” (the ’652 and the ’823 Patents)/”illuminati0n suitable for image
capture”(the ‘022 Patent)

.@531:11é§i>i5iiiié1it=ZE£friiii_»§edI ,5Fj,§§ifl:,$I??@P9$°‘1.Q5i5t§l‘¢@°1i33'

Illumination appropriate for filming Preamble is not a limitation Illumination appropriate to provide
movies, television shows, lighting of a subject in film or video
commercials, video clips, and/or
still photographs. Said illumination
permits the capture of a person’s
face and eyes in a realistic, natural,
aesthetically pleasing, emotive,

3 In their initial post—hearingbriefs, Litepanels and Staff set forth proposed constructions and arguments for
additional claim terms. However, Respondents did not propose any constructions in their post-hearing briefs, except
to the extent discussed in this section. As such, the ALJ has determined not to construe the other claim terms set
forth by Litepanels and Staff as they are not in dispute. Vanderlande Indus., 366 F.3d at 1323.
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and/or flattering manner by
providing a desired hue, directivity,
intensity, tone, warmth, evenness,
and color temperature between
tungsten (1000 K —4200 K) and
daylight (4200 K —9500 K).

Litepanels and Staff contend that the preambles of all of the asserted claims of the

asserted patents are lirrriting. Respondents disagree. The ALJ finds that the preambles are not

limiting.

In support of its contention that the preambles of the asserted claims are claim limitations,

Litepanels argues that the preambles are a “key aspect” of the asserted claims that the “claimed

illumination must be suitable to provide proper illumination for lighting a subject in film or

video.” (CIB at 27.) Litepanels points to the caption of this investigation and its conduct in this

investigation as evidence that it has always understood its claims limited to “photographic

lighting.” (CIB at 27.) Litepanels asserts that “[i]t has zfllgyg been Litepanels’ position——fiom

the prosecution of the patents until today——thatthe preambles limit the inventions to devices that

provide proper illumination for lighting a subject in film or video.” (CIB at 27 (emphasis in the

original).) Specifically, Litepanels contends the preamble is limiting because: (l) “the patent

applicants used the preamble to distinguish prior art that was not suitable to provide proper

illumination for lighting of a subject in fihn or video”; (2) “the inventors were Working on the

specific problem of proper illumination for lighting of a subject in film or video”; (3) “the only

context of the claimed invention relates to devices ‘suitable to provide proper illumination for

lighting of a subject in film or video”’ and the phrase is necessary to understand the invention;

and (4) “the limitation ‘suitable to provide proper illumination for lighting of a subject in film or

video’ adds a structural limitation to the body of the claim regarding the necessary characteristics

and quality of light emitted.” (CIB at 27-28.)
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Litepanels also argues that the patent applicants “relied upon limitations in the preamble

to disguishes [sic.] both machine vision and colored LED prior art as being unsuitable to provide

proper illumination for lighting a subject in film or video.” (CIB at 28, 29-33 (citing IX-4 at

2:65-3:35, 14:54-15:21, 15:48-57, 16:6-14).) Litepanels argues that “[i]t is uniformly established

that reliance on the preamble to distinguish the claimed invention from prior art transforms the

preamble into a claim limitation.” (CIB at 28.) Litepanels submits that “[h]ere, the public is

entitled to rely upon Litepanels’ disavowal of certain machine vision and colored LED systems.”

(CIB at 28.) Litepanels argues that these sections disclaim machine vision prior art and the

mixing of narrow-band colored LED because these prior art implementations are not suitable to

provide proper illumination for lighting of a subject in film or video. (CIB 28-32.) Litepanels

asserts that “[d]uring prosecution the examiner was aware of many references in which LEDs

were used to illuminate objects for video . .” but allowed the claims to issue.” (CIB at 32-33.)

Litepanels contends that “[t]he examiner understood, as would the public, that the preamble was

intended to limit the claims.” (CIB at 32-33.)

Litepanels also argues that the preamble is limiting because “[t]he specification

demonstrates a clear focus on a very specific type of lighting-—lightingsuitable to provide proper

illumination for lighting of subject in film or video.” Litepanels notes that the Background of the

Invention section of the specification mentions the importance of proper illumination in film,

video, and photography. (CIB at 34-35 (citing JX-4 at 1:13-20, 22-28, 33-41, 46-53, 65-67,

2:10-15, 17-20, 43-52, 3:53-57).) Litepanels also points to additional language in the Summary

of the Invention section of the specification that Litepanels further demonstrates that the focus of

the invention is on lighting for film and video. (CIB at 37 (citing JX-4 at 3:61-4:9).) Litepanels

also contends that the Detailed Description of Preferred Embodiments section of the
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specification further confirms that the preamble is limiting as it fi'equently refers to fihn and

video lighting. (CIB at 38-39.) Litepanels also asserts that the preamble is necessary to give

context to the invention. (CIB at 40-41 .)

Finally, Litepanels contends that the preamble is also a limitation because it includes

structural limitations that are necessary to the claims. (CIB at 41.) Litepanels argues that the

term “proper” in the preamble means that the “illumination must have certain characteristics that

make it ‘proper.’” (CIB at 41.) Litepanels argues that the only components that can accomplish

this requirement are white LEDs. (CIB at 41.) Thus, “the claims can only cover White LEDs[]”

and “White LEDS are a structural element of the invention that is disclosed in the preamble.“

(CIB at 41 (citations omitted).) Litepanels argues that “[t]hese structural aspects of proper

illumination are detailed throughout the specification.” (CIB at 42 (citing JX-4 at 13:65-67 &

Fig. 9.) Litepanels asserts that “proper illumination requires an appropriate hue, directivity,

intensity, tone, warmth, evenness, and color temperature.” (CIB at 42.) Litepanels relies on the

testimony of its expert, Mike Wood, to explain how those properties would be determined and

how the preamble should be construed to meet those requirements. (CIB at 42 (citing CX-1971C

at Q&A 28, 31, 33, 176-177, 195-202, 422-425; Tr. 632:13-22, 634217-635:5, 638:5-639:6.)

Respondents argue that the preamble is not a claim limitation. Respondents argue that

the claims are not limited to white LEDs as Litepanels contends. Respondents assert that such a

limitation would violate the doctrine of claim differentiation. (RIB at 21-24.) Respondents

further assert that “proper illumination” is at best a preferred advantage of some embodiments of

4Litepanels argues in its reply brief that “nothing in Litepanels’ construction actually limits the claims to white
LEDs or even LEDs.” (CRB at 3.) Litepanels’s contention in its reply brief ignores these arguments (quoted above)
from its opening brief. Thus, contrary to its reply brief, Litepanels did contend that its claims “can only cover white
LEDs.” (CIB at 41.) The ALI fmds that such an oversight is inexcusable and that Litepanels’s arguments in its
reply brief regarding its claim construction for the preamble misrepresent its original position. The ALJ finds that
this misrepresentation severely damages Litepanels’s credibility on this issue.
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the inventions not a limitation of the claims. (RIB at 24-26.) Respondents also note that there

was no reliance on the preamble to distinguish prior art. (RIB at 27-28.) Respondents also argue

that there is no disclosure about how to achieve “proper illumination” other than through color

temperature of the light, which is already a limitation of the claims. (RIB at 28.) Moreover,

Respondents contend that the body of the claim already sets out a complete invention. Thus,

Respondents argue the preamble is not a limitation. (RIB at 28-33.)

Staff argues that the preambles are claim limitations. Staff submits that the asserted

patents “singularly focus[] on lighting for film, television, and photography[]” and that “when

the preamble is read in the context of the specification, the phrase ‘proper illumination’ is a

claim limitation.” (SIB at 20.) Staff notes a number of places in the specification where it states

that the invention is focused on film, television, and photography. (SIB at 20-22.) Staff

disagrees with Respondents and argues that the prosecution history does demonstrate that the

preamble is a claim limitation because the claims of the ’3l0 Patent do not include the disputed

preamble limitation. (SRB at 1-2.) Staff argues that this change demonstrates an intention by

the applicant to obtain claims that covered a different invention. (SRB at 2.) Staff also argues

that the claims do not recite a complete invention relying on the testimony of Litepanels’s expert.

(SRB at 2-3 (quoting Tr. 634:8-635:23).) Finally, Staff asserts that Respondents are incorrect

that the preamble merely recites the intended purpose of the invention. (SRB at 3.) Staff argues

that this contention ignores the text of the asserted patents and that the specification contains

multiple references to suitable lighting and What is (or is not) appropriate lighting. (SRB at 3.)

Thus, Staff argues that the preamble is a limitation of the claims.

The ALJ notes that “as a general rule preamble language is not treated as a limitation.”

Aspex Eyewear, Inc. v. Marchon Eyewear, Ina, 672 F.3d l335, 1347 (Fed. Cir. 2012) (citing
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Allen Eng’g Corp. v. Bartell. Indus, Ina, 299 F.3d 1336, 1346 (Fed. Cir. 2002)). While the

Federal Circuit has explained, that a preamble can be limiting when “it states a necessary and

defining aspect of the invention,” Computer Docking Station Corp. v. Dell, Ina, 519 F.3d 1366,

1375 (Fed. Cir. 2008), a preamble is not limiting “where a patentee defines a structurally

complete invention and uses the preamble only to state a purpose or intended use for the

invention,” Rowe v. Dror, 112 F.3d 473, 478 (Fed. Cir. 1997). The ALJ finds that Litepanels

and Staff have identified nothing that overcomes the general presumption that the preamble is

not a claim limitation. Instead, a review of the entirety of the patent, including the claim

language, specification, and prosecution history suggests that the preambles merely state the

purpose and intended use for the structurally complete invention.

Litepanels and Staff present the strongest argument in favor of overcoming this general

presumption by arguing that the specification of the asserted patents are singularly focused on

providing lighting for television, video and photography, and as, such “illumination” and “proper

illu1nination” in the preambles of the asserted claims should be limiting. The specification

indisputably focuses particularly on lighting applications for film, photography, and video. (IX­

7 at 3:53-57 (“The invention is generally directed in one aspect to a novel lighting effects system

and method as may be used, for example, in film and photography applications.”).) However,

the preamble in this case differs from the cases where the Federal Circuit has found the

preambles limiting because, unlike those cases, the preamble does not add any significant

limitation not already found in the body of the claims.

For example, in Corning Glass Works v. Sumitomo Electric U.S.A., Ina, 868 F.2d 1251

(Fed. Cir. 1989), the court found the term “optical waveguide” in the preamble limiting. The

court explained that specification of the patent-in-suit “describe[ed] the physical attributes of an

33



PUBLIC VERSION

optical waveguide” and “set[] forth in detail the complex equation for the structural dimensions

a.nd refractive index differential necessary. . . .” Id. at 1256. The court found that “the . . .

specification makes clear that the inventors were working on the particular problem of an

effective optical communication system not on general improvements in conventional optical

fibers.” Id. at 1257. The court found that in that in light of this the body of the claims did not set

out a complete invention and the particular structural relationship defined by the equations in the

specification was required to be included as a limitation. Id. Thus, the claims failed to include

the key limitations relating to optical waveguides in the body.

The failure to provide the defining limitation in the body claim underlies other cases

finding the preamble limiting based on the essential characteristics of the invention. See, e.g.,

Vizio, Inc. v. Int ’l Trade Comm ’n, 605 F.3d 1330, 1340-41 (Fed. Cir. 2010) (finding “for

decoding” in preamble limiting Where the claims “would have little meaning without the

intended objective of decoding”); Poly-Am., L.P. v. GSE Lining Tech., Inc., 383 F.3d 1303, 1310

(Fed. Cir. 2004) (finding “blown film” in preamble limiting where “blown film” was

“fundamental characteristic of the claimed invention” and not disclosed elsewhere); Gen. Elec.

C0. v. Nintendo C0., 179 F.3d 1350, 1361-62 (Fed._Cir. 1999) (finding preamble limiting Where

the “specification ma[de] clear that the inventors were working on the particular problem of

displaying binary data on a raster display device and not general improvements on all display

systems” and the binary limitation was not found elsewhere in the claim). In contrast, the claims

here are not meaningless without finding the preamble limiting. This is further reflected in the

claim language and prosecution history.

First, the claim language does not suggest that the applicants intended for the preamble to

be limiting and discloses a complete device. None of the language in the preamble serves as an
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antecedent basis for the tenns in the body of the claim. See Catalina Mktg., 289 F.3d at 808

(“[D]ependence on a particular disputed preamble phrase for antecedent basis may limit claim

scope because it indicates a reliance on both the preamble and claim body to define the claimed

invention.”). Litepanels is a bit ambiguous as to exactly what “structural” limitation it asserts the

preamble contains. It appears that the structural characteristics it claims that are disclosed in the

preamble are a long list of light characteristics it asserts are required. (CIB at 41-42.) While

Litepanels’s position of What structural element is missing from the body of the claims that the

preambles provides is diflicult to discern from their changing positions in their briefs that is

discussed above, Litepanels’s expert, Mike Wood, did provide this explanation at the hearing:

Q. Okay. And you can see that the preamble of claim l refers to an apparatus for
illuminating a subject. Do you see that?
A. I do, sir.
Q. Okay. And then in the body of claiml, there is a recitation of three structural
elements, a frame, semiconductor light elements, and a dimmer.
A. I see that, sir.
Q. Okay. Are those three structural elements sufficient to allow one to illuminate
a subj ect‘?
A. No, we have to take in the limitation of the preamble, which is key to this
patent. These -- it has to be for illuminating a subject for film, photography, or
video, which means it has to have all the terms I defined in my definition of that;
the right hue, color, and so on and so forth. With all that in mind, then, that tells
me about those three structures you just mentioned. So a frame having a fi'ont —
a frame that is suitable, that provides light is suitable, a plurality of
semiconductor light elements, that provide illumination that is suitable for
lighting a subject with my definition of that, so those structural elements that
you just mentioned with every one illuminated, if you will excuse the Word,by
the preamble and telling you what it is for, then you can build it.
Q. So as Iunderstand it, the three structural elements recited in claim 1 of the’022
patent are sufficient to create an apparatus for illuminating a subject; is that
correct?

A. With that long proviso I just made, I don't change my answer that it has to be -­
each one has to be modified by the requirement that it is suitable for suitable
illumination for illuminating a subject, then yes.

(Tr. 634:8-635:23.)

It is clear from this discussion that Litepanels is not contending that the body of the claim

would result in an inoperative or incomplete device, but that based on the various disclaimers
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they allege have been made in the specification that the claims must include additional structural

limitations and that these alleged structural limitations modify the various elements in the body

of the claim (e.g., the semiconductor light elements must have a certain kind of light). This is

different from the cases discussed above where the key structural components of the invention

are defined or claimed in the preamble. Moreover, the asserted claims already contain a number

of limitations directed at limiting the claims to photography, film, and video applications. For

example, claim 17 of the ’823 Patent requires that fi'ame be attachable to “a movable camera

apparatus” and claim 1 of the ’652 Patent requires that the semiconductor light elements “emit[]

light within a color temperature range suitable for image capture.” Thus, the body of the claim

already captures some of the requirements that Litepanels seeks to impose through the preamble

and thus the preamble in this case merely describes a use of the invention. See Catalina Mkz‘g.,

289 F.3d at 809 (“[P]reambles describing the use of an invention generally do not limit the

claims because the patentability of apparatus or composition claims depends on the claimed

structure, not on the use or purpose of that structure”); see also In re Gardiner, 171 Fld 313,

315-16 (CCPA 1948) (“It is trite to state the patentability of apparatus claims must be shown in

the structure claimed and not merely upon a use, function, or result thereof.”).

Second, nothing in prosecution history supports finding the preamble limiting either.

While Litepanels cites to a number of prosecution history disclaimer cases, it cites nowhere in

the prosecution history where it relied on the preamble in distinguishing prior art. See Catalina

Mktg., 289 F.3d at 808 (“[C]lear reliance on the preamble during prosecution to distinguish the

claimed invention from the prior art transforms the preamble into a claim limitation because such

reliance indicates use of the preamble to define, in part, the claimed invention.”). Instead,

Litepanels does a bit of hand waiving. It tries to collapse prosecution history disclaimer into
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specification disclaimer because most of its arguments, in fact, deal with distinctions that it

allegedly drew between the prior art in the specification, not in the prosecution history. The best

it can muster about the prosecution history is speculation about what the examiner might have

thought given certain prior art references (Lys and Lebens) that were cited to the examiner, but

never the subject of any rejection or explicit discussion in the prosecution history. However, the

Federal Circuit has repeated instructed courts not to read disclaimers into the applicant’s silence.

See Salazar v. Procter & Gamble Co., 414 F.3d 1342 (Fed. Cir. 2005) (“[A]n applicant’s silence

regarding statements made by the examiner during prosecution, without more, cannot amount to

a ‘clear and umnistakable disavowal’ of claim scope.”); see also 3M Innovative Props. Co. v.

Avery Dennison C0rp., 350 F.3d 1365, 1373-74 (Fed. Cir. 2003) (“‘Prosecution history cannot

be used to limit the scope of a claim unless the applicant took a position before the PTO.”’

(quoting Schwing GmbH v. Putzmeister Akiiengesellschaft, 305 F.3d 1318, 1324-25 (Fed. Cir.

2002)). Moreover, even considering the statements in the specification they do not

unambiguously rely on the language in the preamble to distinguish the prior art, so the ALJ

declines to find them the type of clear disclaimer necessary to limit the claims.

The Staff also tries to muster inferences and speculation by pointing out that the

preambles for the claims of the ’310 Patent (the patent the asserted patents claim priority to) are

different than preambles in the asserted claims of the asserted patents. Instead of “illmnination”

or “proper illumination,” the preambles for the ’310 Patent claims discuss “Wide-area lighting.”

Staff speculates that this difference between the claims between the asserted patents and the ’3l0

Patent shows that the applicants for the asserted patents intended to claim a different invention

distinguished by the preambles. However, the claims of ’310 Patent differ in other respects from

the claims of the asserted patents, so it is unclear Whether the applicants intended to distinguish
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the claims based on the preamble or the other differences between the bodies of the claims of

these different patents.

Finally, even if the preamble was limiting, the constructions suggested by Litepanels

cannot be correct. Litepanels requires that the illumination “permits the capture of a person’s

face and eyes in a realistic, nattu-al, aesthetically pleasing, emotive, and/or flattering manner by

providing a desired hue, directivity, intensity, tone, warmth, evenness, and color temperature

between tungsten (1000 K —4200 K) and daylight (4200 K —9500 K).” Some of these

limitations are almost completely subjective (“realistic, natural, aesthetically pleasing, emotive,

and/or flattering manner”). Others, such as the color temperature limitations, are found

elsewhere in the claim. This laundry list of claim limitations pieced together from many

different parts of the specification is a blatant attempt to read the preferred embodiments into the

claims. It is “not enough that the only embodiments, or all of the embodiments, contain a

particular limitation.” Thorner v. Sony Computer Entm’t Am. LLC, 669 F.3d 1362, 1366 (Fed.

Cir. 2012). There are “two exceptions” to the general rule that the plain meaning of the claim

controls: “1) when a patentee sets out a definition and acts as his own lexicographer, or 2) when

the patentee disavows the filll scope of a claim term either in the specification or during

prosecution.” Id. Litepanels attempts to argue that disavowed claim scope in a number of ways

to limit its claims. However, in order to disclaim subject matter from a patent, the disclaimer

must be “clear and unmistakable.” Epistar Corp. v. Int ’l Trade Comm’n, 566 F.3d 1321, 1335­

36 (Fed. Cir. 2009) (“Disavowal requires ‘expressions of manifest exclusion or restriction,

representing a clear disavowal of claim scope.”’) (internal citations omitted). The ALJ agrees

with Staff that no such expressions of clear and manifest exclusion exist here. Indeed, the
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specification indicates that if it is a claim limitation that “proper illumination” is not as narrowly

limited as Litepanels contends.

First, the claim language itself does not support such a limiting construction. The

preamble calls for “an illumination system suitable to provide proper illumination for lighting of

a subject in film or video,” but contains no limitations with respect to specific requirements for

“suitability.” If the patentee intended to require that the “illumination system” display certain

requirements, such as a certain hue or color temperature, it could have included such limitations

in the claim as applicants did elsewhere. By expressly not identifying specific requirements for

“proper illumination,” the plain language of the preamble controls and the preamble should

therefore only be subject to the limitations recited in the body of the claim.

Second, the specification does not support the highly restrictive construction put forward

by Litepanels. Taking the first part of Litepanels’s construction, “said illumination pennits the

capture of a person’s face and eyes in a realistic, natural, aesthetically pleasing, emotive and/or

flattering manner by providing a desired hue, directivity, intensity, tone, warmth, evenness . . . .,”

Litepanels relies heavily on discussion of desirable features of an ideal lighting system in the

“Background of the Invention” to support this limitation. (CIB at 73-74.) But nothing in the

asserted patents indicates that this reliance is justified. The specification merely describes these

desires as examples. For instance, the “Background of the Invention” states that “[i]t may be

necessary to or desired to obtain lighting that has a certain tone, warmth, or intensity.” (JX-7 at

1:24-28 (emphasis added).) This same section further states “[a]s one example illustrating the

need for an improved lighting system, it can be quite challenging to provide proper illumination

for the lighting of faces in television and film, especially where close-ups are required . . . . A

substantial amount of effort has been expended in constructing lighting systems that have the
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proper directivity, intensity, tone, and other characteristics to result in “aesthetically pleasing

‘eye lights” . . . . (Id. at 1:43-56 (emphasis added).) Thus, the asserted patents contemplate

these particular desires as attributes its invention could or may have. There is nothing to suggest

that each of these advantages is required.

The Background of the Invention also states that it “may be necessaiy or desired to have

certain lighting effects, such as colorized lighting, strobed lighting, gradually brightening or

dimming illumination, or different intensity illumination in different fields of view.” (Id. at

1:28-32.) But Litepanels declined to include this particular need or desire in its construction of

the preamble, which the ALJ finds demonstrates an inconsistent application of its construction

analysis. This is improper. A patentee cannot limit the claims based on selected examples in the

specification, but ignore other examples. See Praxair, Inc. v. ATM], Inc., 543 F.3d 1306, 1325

(Fed. Cir. 2008) (“[I]t is generally not appropriate ‘to limit claim language to exclude particular

devices because they do not serve a perceived ‘purpose’ of the invention.... An invention may

possess a number of advantages or purposes, and there is no requirement that every claim

directed to that invention be limited to encompass all of them.”’ (citing E-Pass Techs., Inc. v.

3Com Corp., 343 F.3d 1364, 1370 (Fed. Cir. 2003).)

As to the second part of Litepanels’s construction, “color temperature between tungsten

(1000k-4200k) and daylight (4200k-9500k),” this is also improper.

Litepanels is correct that the specification does in fact disparage the used of colored LED:

[v]irtually all still and motion picture film presently used in the industry
is either tungsten or daylight balanced, such that various combinations
of daylight and tungsten (including all one color) are well matched
directly to the most commonly used film stocks. These features make
various of the light apparatus described herein particularly well-suited
for wide area still, video, and motion picture usage, especially as
compared to RGB-based or other similar lighting apparatus.
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(JX-7 at 16:11-19.) Also, the “Background of the Invention” states, as another example, that

“combinations of red, green, and blue or other colors [of LEDs] creates an uneven lighting effect

that would generally be unsuitable for most film, television, and photographic applications (Id

at 3:46-49.)

However, ir1various other places throughout the specification, the patentee states that
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different color LEDs can be used in the invention:

The term “light-emitting diode” or “LED” refers to a particular class of
semiconductor devices that emit visible light when electric current passes
through them includes both traditional low power versions (operating in,
e.g., the 20 mW range) as well as high output versions such as those
operating in the range of 3 to 5 Watts, which is still substantially lower in
wattage than a typical incandescent bulb, and so-called superluminescent
LEDs. Many different chemistries and techniques are used in the
construction of LEDs. Aluminum indium gallium phosphide and other
similar materials have been used, for example, to make warm colors such
as red, orange, and amber. A few other examples are: indium gallium
nitride (Ir1GaN) for blue, lnGaN with a phosphor coating for white, and
lndium gallium arsenide with Indium phosphide for certain infrared
colors. A relatively recent LED composition uses Indium gallium nitride
(lnGaN) with a phosphor coating. It should be understood that the
foregoing LED material compositions are mentioned not by way of
limitation, but merely as examples. (Id. at 6: 39-57 (emphasis added)).

Further description will now be provided concerning various preferred
light elements as may be used in connection with one or more
embodiments as disclosed herein. While generally discussed with
reference to FIG. 3, the various light elements described below may be
used in other embodiments as well. When embodied as LEDs, the low
power lamps 305 typically will emit light at approximately 7400-7500K
degrees when at full intensity, which is white light approximating daylight
conditions. However, LEDs of a different color, or one or more different
colors in combination, may also be used.” (Id. at 13:60-14:3 (emphasis
added).)

Various embodiments of lighting apparatus as described herein utilize
different color lamp elements in order to achieve,for example, increased
versatility or other benefits in a single lighting mechanism. Among the
various embodiments described herein are lamp apparatuses utilizing both
daylight and tungsten lamp elements for providing illumination in a
controllable ratio. Such apparatuses may find particular advantage in film­
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related applications where it can be important to match the color of
lighting with a selected film type, such as daylight or tungsten. (Id. at
14:49-51 (emphasis added).)

- Alternatively, or in addition, lamp elements of other colorations may be
utilized. It is known, for example, to use colored lamp elements such as
red, green, and blue LEDs on a single lighting fixture. Selective
combinations of red, green, and blue ("RGB") lamp elements can
generally be used to generate virtually any desired color, at least in theory.
Lighting systems that rely upon RGB lamp elements can potentially used
as primary illumination devices for an image capture system, but suffer
from drawbacks. (Id. at 14:59-67.)

In addition, the Abstract of the Invention, for the ’652 patent, states that LEDs of

different colors may be used: “Different color lamp elements may be mounted on the same

panel/frame, and, in particular, daylight and tungsten colored lamp elements may be mounted on

the same panel/frame . . . .” (See, e.g., IX-7, Abstract.) The fact that the patents contemplate the

use of different color LEDs in the Abstract of the invention conflicts with Litepanels’s position

that the patents expressly exclude red, blue, and green LEDs.

This is consistent with precedent. The Federal Circuit has held that although a patent

may disparage the prior art, such statements do not necessarily operate as a disclaimer. “In

general, statements about the difficulties and failures in the prior art, without more, do not act to

disclaim claim scope.” Retractable Technologies, Inc. v. Becton, Dickinson and C0., 653 F.3d

1296, 1306 (Fed. Cir. 2011). Absent such a clear disclaimer of particular subject matter, the fact

that the patentee may have anticipated that the invention would be used in a particular way does

not mean that the scope of the patent should also be limited. Liebel-Flarsheim C0. v. Medrad,

Ina, 358 F.3d 898, 908 (Fed. Cir. 2004). In this case, the something “more” is not present.

There is nothing to support Litepanels’s litigation-inspired construction.

Finally, the ALI finds that 35 U.S.C. § 112, 1[ 4 also cuts against Respondents’

construction of the preamble for the ’823 Patent. Dependent claim 5 further limits claim 1 as
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follows: “wherein said semiconductor light elements emit light at a color temperature range

suitable for image capture.” (JX-7 at 31:26-28.) Thus, the sole distinction between claim 1 and

claim 5 is the requirement that the “semiconductor light elements emit light at a color

temperature range suitable for image capture.”

Litepanels’s construction of the preamble, however, also takes into account the types of

light elements that can be used in the invention as it requires LEDs having “a color temperature

between tungsten (l000k-4200k) and daylight (4200k-9500k).” When questioned about this

portion of Litepanels’s construction, Litepanel’s expert, Mr. Wood, agreed that this range was

“suitable for image capture:”

Q. Okay. So your construction [of the preamble] requires the color temperature to
be between the range of tungsten and daylight; is that my understanding? Is that
correct?

A. Either of those two ranges, yes, that's correct.
Q. And why did you select that particular range for your construction?
A. Those are the ranges that the patent discloses as -- in the specification, as being
the color temperature ranges for tungsten and daylight.
Q. Is that range suitable for image capture, in your opinion’?
A. It is, yes.

(Tr. 183:7-21.) Mr. Wood, however, then testified that his construction of the preamble did not

merely limit the invention to a “color temperature range that’s suitable for image capture” but

“further narrow[ed] it to those particular color temperature ranges [i.e. LEDs having “a color

temperature between tungsten (l000k-4200k) and daylight (4200k-9500k)]” Id. 185:6-11. Thus,

Mr. Wood’s construction of the preamble makes claim l narrower than dependent claim 5.

Litepanels’s proposed construction therefore is at odds with 35 U.S.C. § 112, 1]4, which

states that: “a claim in dependent fonn shall contain a reference to a claim previously set forth

and then specify a further limitation of the subject matter claimed.” Because claim 5 must be
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narrower than claim 1, Litepanels’s proposed construction is simply not supported by the

intrinsic evidence.

In sum, the ALJ finds that the preamble is not a claim limitation and that, in any event,

Litepanels’s construction cannot be correct. However, even assuming that the preamble is a

claim limitation, it should only be given the plain and ordinary meaning as suggested by Staff.

2. “Focusing element” (the ‘652 Patent)

iIJfi¢i5=lii¢1’§

An optical component which alters N0 proposed construction An optical component which alters
the focus or direction of emitted the focus or direction of emitted
light light

Litepanels argues that “focusing element” means “an optical component which alters the

focus or direction of emitted light.” (CIB at 45.) Litepanels argues that the claim language and

specification support such a construction. (Id.) Staff agrees. (SIB at 70-72.)

Respondents do not provide a proposed construction and, instead, argue that the

“focusing element” and the “semiconductor light elements” recited in the claims are “distinctly

different components” and cannot both be found in a single structure. (RIB at 69-74.)

Specifically, Respondents argue that the asserted claim requires three separate structural

components that cannot be satisfied by only two structural components in the accused products

and, in particular, the optic lens on the accused LED package cannot be the “focusing element”

as asserted by Litepanels and Staff. (RIB at 69.) Respondents argue that Litepanels’s

construction fails for three reasons, namely (1) the term “focusing element” is intended to have

an effect upon “the light emitted” by the semiconductor elements and that since the lens is an

integral part of the semiconductor light element, it “cannot, by definition, have an effect upon the

light that has already been emitted by the LED because once the light escapes the LED, it can no
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longer ‘adjust the focus and/or direction of the light’.” (RIB at 70)(emphasis in original); (2)

Litepanels fails to understand the nature of the accused LED structure that is “disposed on [a]

mounting surface,” which includes both the bi-metallic junction and the plastic cap that seals and

protects the junction (RJB at 70-71); and (3) the angllar refraction that results from the lenses in

the accused products are predetermined by the LED manufacturer and have no functionality for

“adjusting” the light emitted (RIB at 71).

The ALJ finds that “focusing element” means an optical component which alters the

focus or direction of emitted light. The ALJ further finds that the “focusing element” need not

be a separate structure from the “semiconductor light elements.”

First, there is no dispute that “focusing element” means an optical component which

alters the focus or direction of emitted light. The AL] finds that the claim language itself

requires that the “focusing element” “adjust[] the focus and/or direction of the light emitted by

said semiconductor light element.” (IX-4 at claim 1, see also 2 and 5.) Similarly, the

specification supports such a construction in describing a lens that “direct[s] the light output

from an LED in a forward (or other) direction.” (Id. at 25:16-19; 35-37; 27:9-34.) Thus, the

ALJ finds that “focusing element” means an optical component which alters the focus or

direction of emitted light.

The ALJ finds that neither the claims nor the specification support Respondents’

proposed limitation, i.e., that the “focusing element” and the “semiconductor light elements”

must be separate structures. There is nothing in the claim language that requires that the

“focusing element” and the “semiconductor light elements” be separate structures. Rather, the

claim language only requires that they be different elements —there is nothing in the claim

language that requires that the “focusing element” be a separate structure as asserted by
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Respondents. (See JX-O4 at claims 1-5.) The claim language further describes a “focusing

element” that may be comprised of various types of lenses or filters, but that claim language does

not require that the lens or filter be a separate structure from the “semiconductor light element.”

(IX-4 at claims 1-5.)

Moreover, the specification shows that the “focusing element” need not be a separate

structure and, in fact, can be a lens on the semiconductor light element, i.e., it can be a single

structure. Specifically, Figures 37A, 37B, and 37C describe lenses that act as a “focusing

element.”

FIG. 37A is a diagram of one embodiment of a lens cap 3702 for a single LED.
The lens cap 3702 may act as a focusing lens to direct the light output from an
LED in a forward (or other) direction. FIGS. 37B and 37C illustrate placement of
the lens cap 3702 with respect to the surface mount LED 3600 of FIG. 36A.

(JX-4 at 24:16-21.) FIG. 37B depicts this embodiment below:

.3752

“\/“ im
/.‘

.3704

I

I I

FIG. 3 7B
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Thus, the specification explicitly depicts and describes an embodiment where a lens cap on a

single LED acts as a “focusing element” in accordance with the claimed invention.

Furthermore, Respondents’ argument that the “focusing element” must be a separate and

distinct structure from the “semiconductor lighting element” contradicts the law. The Federal

Circuit held that a single component can be used to satisfy two different limitations in the same

claim. Intellectual Property Development, Inc. v. UA-Columbia Cablevision of Westchester,

Inc., 336 F.3d 1308, 1320 n.9 (Fed. Cir. 2003) (emphasis added) (“Contrary to Cablevision's

argument, we see no reason why, as a matter of law, one claim limitation may not be responsive

to another merely because they are located in the same physical structure.”); see also Powell v.

Home Depot U.S.A.,Inc., 663 F.3d 1221, 1231-32 (Fed. Cir. 2011) (finding that the specification

did not require the two limitations to be separate and distinct).

Indeed, Respondents’ arguments appear to be based on the mistaken and unsupported

assumption that, in the context of this patent, different elements are necessarily separate and

distinct structures. Respondents fail to point to anything in the claims or specification to support

such a reading. Rather, the bulk of Respondents’ arguments in support of this construction are

based on Respondents’ own accused products. (See RIB at 70-74.) To the extent Respondents’

remaining arguments and support thereof are based on its own accused products, the ALJ will

address those in his infringement analysis rather than in the context of claim construction.

Therefore, the ALJ finds that the “focusing element” and the “semiconductor light

element” do not need to be distinct and separate structures and can, in fact, be found in a single

structure as set forth in the specification.
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V. INFRINGEMENT DETERMINATION

A. Applicable Law

In a Section 337 investigation, the complainant bears the burden of proving infringement

of the asserted patent claims by a preponderance of the evidence. Certain Flooring Products,

Inv. No. 337-TA-443, Commission Notice of Final Determination of No Violation of Section

337, 2002 WL 448690 at 59, (March 22, 2002); Enercon GmbH v. Int ’lTrade Comm ’n, 151 F.3d

1376 (Fed. Cir. 1998).

Each patent claim element or limitation is considered material and essential. London v.

Carson Pirie Scott & Co., 946 F.2d 1534, 1538 (Fed. Cir. 1991). Literal infringement of a claim

occurs when every limitation recited in the claim appears in the accused device, i.e., when the

properly construed claim reads on the accused device exactly. Am/1ilEnters., Ltd. v. Wawa, Inc,

81 F.3d 1554, 1562 (Fed. Cir. 1996); Southwall Tech. v. Cardinal IG Co., 54 F.3d 1570, 1575

(Fed Cir. 1995). _

If the accused product does not literally infiinge the patent claim, infringement might be

found under the doctrine of equivalents. The Supreme Court has described the essential inquiry

of the doctrine of equivalents analysis in terms of whether the accused product or process

contains elements identical or equivalent to each claimed element of the patented invention.

Warner-./enkinson C0., Inc. v. Hilton Davis Chemical C0., 520 U.S. 17, 40 (1997).

Under the doctrine of equivalents, infringement may be found if the accused product or

process performs substantially the same function in substantially the same way to obtain

substantially the same result. Valm0nt1ndus., Inc. v. Reinke Mfg. Co., 983 F.2d 1039, 1043 (Fed.

Cir. 1993). The doctrine of equivalents does not allow claim limitations to be ignored. Evidence

must be presented on a limitation-by-limitation basis, and not for the invention as a whole.
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Warner-Jenkinson, 520 U.S. at 29; Hughes Aircraft C0. v. U.S., 86 F.3d 1566 (Fed. Cir. 1996).

Thus, if an element is missing or not satisfied, infringement cannot be found under the doctrine

of equivalents as a matter of law. See, e.g., Wright Medical, 122 F.3d 1440, 1444 (Fed. Cir.

1997); Dolly, Inc. v. Spalding & Evenflo C0s., Inc., 16 F.3d 394, 398 (Fed. Cir. 1994); London v.

Carson Pirie Scott & C0., 946 F.2d 1534, 1538-39 (Fed. Cir. 1991); Becton Dickinson and C0. v.

C.R. Bard, Inc., 922 F.2d 792, 798 (Fed. Cir. 1990).

The concept of equivalency cannot embrace a structure that is specifically excluded from

the scope of the claims. Athletic Alternatives v. Prince Mfg, Inc., 73 F.3d 1573, 1581 (Fed. Cir.

1996). In applying the doctrine of equivalents, the Commission must be informed by the

fundamental principle that a patent’s claims define the limits of its protection. See Charles

Greiner & C0. v. Mari-Med. Mfg., Inc., 92 F.2d 1031, 1036 (Fed. Cir. 1992). As the Supreme

Court has affirmed: i

Each element contained in a patent claim is deemed material to defining the scope
of the patented invention, and thus the doctrine of equivalents must be applied to
individual elements of the claim, not to the invention as a whole. It is important
to ensure that the application of the doctrine, even as to an individual element, is
not allowed such broad play as to effectively eliminate that element in its entirety.

Warner-Jenkinson, 520 U.S. at 29.

Prosecution history estoppel may bar the patentee from asserting equivalents if the scope

of the claims has been narrowed by amendment during prosecution. A narrowing amendment

may occur when either a preexisting claim limitation is narrowed by amendment, or a new claim

limitation is added by amendment. These decisions make no distinction between the narrowing

of a preexisting limitation and the addition of a new limitation. Either amendment will give rise

to a presumptive estoppel if made for a reason related to patentability. Honeywell Int’l Inc. v.

Hamilton Sundstrand C0rp., 370 F.3d 1131, 1139-41 (Fed. Cir. 2004), cert. denied, 545 U.S.
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1127 (2005)(citing Warner-Jenkinson, 520 U.S. at 22, 33-34; and Festo Corp. v. Shoketsu

Kinzoku Kogyo Kabushiki C0., 535 U.S. 722, 733-34, 741 (2002)). The presumption of estoppel

may be rebutted if the patentee can demonstrate that: (1) the alleged equivalent would have been

unforeseeable at the time the narrowing amendment was made; (2) the rationale underlying the

narrowing amendment bore no more than a tangential relation to the equivalent at issue; or (3)

there was some other reason suggesting that the patentee could not reasonably have been

expected to have described the alleged equivalent. Honeywell, 370 F.3d at 1140 (citing, inter

alia, Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki C0., 344 F.3d 1359 (Fed. Cir. 2003)(en

banc)). “Generalized testimony as to the overall similarity between the claims and the accused

infi'inger’s product or process will not suffice [to prove infiingement under the doctrine of

equivalents].” Tex. Instruments, Inc. v. Cypress Semiconductor C0rp., 90 F.3d 1558, 1567 (Fed.

Cir. 1996).

To prove direct infringement, Litepanels must prove by a preponderance of the evidence

that the accused products either literally infringe or infringe under the doctrine of equivalents the

method of asserted claims of the ’652, ’823 and the ’022 Patents. Advanced Cardiovascular Sys.,

Inc. v. ScimeclLife Sys., Inc., 261 F.3d 1329, 1336 (Fed. Cir. 2001). Notably, method claims are

only infringed when the claimed process is performed. Ormco Corp. v. Align Technology, lnc.,

463 F.3d 1299, 1311 (Fed. Cir. 2006).

B. The ’823 Patent

Litepanels argues that the products set forth above in Section I.D.1 infringe the listed

asserted claims of the ‘823 Patent. (CIB at 112.) Staff agrees. (SIB at 33-40.) Litepanels’s

infringement arguments are based on an analysis of representative accused products. (CIB at
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112-3.) Respondents do not dispute that the enumerated products analyzed by Litepanels are

representative of the other accused products. (See generally RIB; see also Section I.D.l.)

1. “An illumination system suitable to provide proper illumination for lighting
of a subject in film or video, comprising: a lightweight, portable frame having a
panel including a mounting surface” (claim 17)
The evidence shows that each and every accused product identified in Section I.D.l

infringes this element of Claim 17. (CX-1971C at Q&A 1524-26, 1559-61, 1637-39, 1667-79.)

As set forth supra, the ALJ foimd that the preamble was not limiting. (See supra Section IV.C.l.)

The accused products include a lightweight portable frame made up of a rigid casing that

surrounds and protects the internal elements of the device and has a panel, which includes a

circuit board as a mounting surface. (CX-1971C at Q&A 1524-26, 1559-61, 1637-39, 1667-79.)

Respondents do not dispute that their accused products meet this claim limitation. (RIB

at 64-68; RRB at 65-74.)

2. “a plurality of semiconductor light elements disposed on said mounting
surface” (claim 17)
The evidence shows that each and every accused product identified in Section I.D.l

infringes this element of claim 17 of the ’823 Patent (CX-1971C at Q&A 1527-31, 1563-66,

1640-44, 1680-84.) Each of the accused products has a plurality of semiconductor light elements

disposed on its mounting surface. (Id.)

Respondents do not dispute that their accused products meet this claim limitation. (RIB

at 64-68; RRB at 65-74.)

3. “an integrated power source contained within or secured to said portable
frame” (claim 17)
The evidence shows that each and every accused product identified in Section I.D.l

infringes this element of claim 17. (CX-1971C at Q&A 1532-38, 1567-71, 1645-51, 1685-89.)

51



PUBLIC VERSION

The evidence shows that each accused product has an integrated power source in the form of a

self-contained battery unit which is secured to the portable frame (CX-1971C at Q&A 1532-35;

1645-48; 1685-89) or an integrated power source in the form of batteries which are contained

within portable frame (CX-1971C at Q&A 1532-37; 1567-71; 1645, 1649-50).

Respondents do not dispute that their accused products meet this claim limitation. (R113

at 64-68; RRB at 65-74.)

Staff argues that only the Fotodiox LED120A and the lkan iLED120 meet this claim

limitation because these are the only two products that have a power source, i.e., a battery, that is

incorporated within or attached to the portable frame, while the other accused products require a

separately purchased battery or the battery is included in the kit, but not attached to the device.

(SIB at 35.) In essence, Staff seeks to add an additional limitation, namely that the battery must

be inserted into the battery housing to meet the claim limitation. The ALJ declines to read such a

limitation into the claim. The ALJ finds nothing in the specification to support such a reading.

Rather, the specification states:

Other alternative means for providing electrical power, such as a battery located
in an integrated battery housing, may also be used.

(JX-7 at 30:44-46) (emphasis added). Thus, the “integrated power source” is the battery housing

that is incorporated within or attached to the portable frame. There is no other power source -for

the lighting system. Therefore, regardless of whether a battery is actually contained in the

battery housing, the “integrated power source” is the battery housing that is incorporated within

or attached to the portable frame. The evidence shows that the accused products infiinge this

claim limitation because they have integrated battery housing, regardless of Whetherthe batteries

are actually contained within the battery housing. (CX-1971C at Q&A 1532-37; 1567-71; 1645­

50; 1685-89.)
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4. “wherein said portable frame is adapted for being securably [sic] attached to
and readily disengaged from a movable camera apparatus such that, when mounted,
said portable frame follows movements of the movable camera apparatus.” (claim
17)

Respondents argue that they do not infringe claim 17 because the accused products fail to

meet this claim limitation. (RIB at 64-68.) Specifically, Respondents argue that their accused

products includes an adaptation to the fiame or housing for securable attaching them to a fixed

stand that is separate and independent fiom any camera. (RIB at 65, 67.) The Fotodiox

Respondents further argue that their accused products are too heavy and large to be securable

attached to a moveable camera apparatus. (RIB at 65.) However, certain of Respondents

arguments are directed to products not accused of infiinging this patent, i.e., Fotodiox LED 1000,

LED1000A, LEDSOOA,LEDSOOAVand LEDIOOOASVand Prompter MicroBeam 1024 and 512,

and, as such, those arguments are moot. (RIB at 64-68; see also Section l.D.l.)

The evidence shows that accused products identified in Section I.D.l infringe this

element of claim 17. (CX-1971C at Q&A 1539-42, 1572-75, 1652-55, 1690-93.) The

representative devices can be attached to a video or still camera via the camera’s hot shoe mount

in a manner that is secure, but may still be readily disengaged. (Id.) The evidence further shows

that a hot shoe is a mounting point on the LED panel for the purpose of attaching the panel to a

camera apparatus. (Tr. at 193:6-18.) Furthermore, Prompter People Respondents’ own

advertisements show some of the accused devices mounted on cameras. (CX-366.) Furthermore,

the specification in the ’823 Patent describes identical attachment arrangements in the

specification. (See JX-7 at 9:52-13:59.) Thus, based on the above, the evidence shows that the

Accused Products identified in Section I.D.l infringe claim 17 of the ’823 patent.
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5. “The illumination system of claim 17, further comprising a control input for
selectively controlling an illumination level of said semiconductor light elements”
(claim 19)
The evidence shows that each and every accused product identified in Section I.D.l

infringes Claim 19. (CX-1971C at Q&A 1543, 1576, 1656, 1964.) The evidence shows that the

accused products each has an analog controller on its frame that the user can use to selectively

control the illumination level of the semiconductor light elements. (CX-1971C at Q&A 1544-46,

1577-79, 1657-59, 1695-97_)

Respondents do not dispute that their accused products meet this claim limitation. (RIB

at 64-68; RRB at 65-74.) Staff argues that certain of the accused products do not meet this claim

limitation because they do not meet the “integrated power source” limitation of claim 17.

However, as set forth supra, the ALJ found that the batteries did not need to be attached to the

portable frames in order to satisfy the claim limitation. Therefore, the accused products met each

and every limitation of claim 17 and, further, the evidence shows that they meet the claim

limitation of claim 19.

6. “The illumination system of claim 17, wherein said panel is substantially flat
and rectangular” (claim 28) i
The evidence shows that each and every accused product identified in Section I.D.l

satsifies of Claim 28 of the ’823 Patent. (CX-1971C at Q&A 1547, 1580, 1660, 1698.) The

evidence showed that the respective panels of the accused products are each substantially flat and

rectangular. (CX-1971C at Q& A 1548-50, 1581-83, 1661-6'3, 1698-1701.) '

Respondents do not dispute that their accused products meet this claim limitation. (RIB

at 64-68; RRB at 65-74.) Staff argues that certain of the accused products do not meet this claim

limitation because they do not meet the “integrated power source” limitation of claim 17.

However, as set forth supra, the ALJ found that the batteries did not need to be attached to the
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portable frames in order to satisfy the claim limitation. Therefore, the accused products meet

each and every limitation of claim 17 and, further, the evidence shows that they meet the claim

limitation of claim 19.

C. The ’652 Patent

Litepanels argues that the products set forth above in Section l.D.1 infringe the listed

asserted claims of the ‘652 Patent. (CIB at 48-49.) Staff agrees. (SIB at 72-83.) Litepane1s’s

infringement arguments are based on an analysis of representative accused products. (CIB at 49.)

Respondents do not dispute that the enumerated products analyzed by Litepanels are

representative of the other accused products. (See generally RlB; see also Section I.D.l.)

1. “A lighting system suitable to provide proper illumination for lighting of a
subject in film or video, comprising: a portable frame having a panel including a
mounting surface;” (claim 1)
The evidence shows that each and every accused product listed in Section I.D.l infi-inges

this element of Claim 1 of the ‘652 Patent. (CX-1971C at Q&A 741-744, 803-805, 849-851,

1018-1022, 1080-1084, 1129-1133, 1189-1191.) As set forth supra, the ALJ found that the

preamble was not limiting. (See supra Section IV.C.l..)

The accused products each comprise a portable fi"ame having a panel including a

mounting surface. (CX-1971C at Q&A 741-744, 803-805, 849-851, 1018-1022, 1080-1084,

1129-1133, 1189-1191.) The evidence shows that the accused products have a lightweight frame

made up of a rigid casing that surrounds and protects the internal elements of the device and that

this frame has a panel which in turn includes a circuit board as a mounting surface. (Id.)

Respondents do not dispute that the accused products meet this claim limitation. (RIB at

99-104; RRB at 39.)
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2. “a plurality of semiconductor light elements disposed on said mounting
surface, said semiconductor light elements emitting light within a color temperature
range suitable for image capture, at least one of said semiconductor light elements
emitting light in a daylight or tungsten color temperature range;” (claim 1)
The evidence shows that each and every accused product listed in Section I.D.1 infiinges

this element of Claim 1 of the ‘652 Patent. (CX-1971C at Q&A 745-749, 806-810, 852-855,

1023-1027, 1085-1089, 1134-1138, 1192-1195; CX-2085C at Q&A 20, 26.) The LEDs of the

accused products are disposed on the mounting surface and at least one of those LEDs emits light

in a daylight color temperature range that is suitable for image capture, emits light in a tungsten

color temperature range that is suitable for image capture; or emits light in either a daylight or

tungsten color temperature range. (Id.)

Respondents do not dispute that the accused products meet this claim limitation. (RIB at

99-104; RRB at 39.)

3. “and a focusing element for adjusting the focus and/or direction of the light
emitted by said semiconductor light elements” (claim 1)

Respondents argue that the accused products listed in Section I.D.1 do not infringe the

‘652 Patent because it does not satisfy the “focusing element” and “semiconductor light

elements”. (RIB at 69.) Specifically, Respondents argue that the “built-in lens molded into the

LED body” in its accused products fail to satisfy the claim limitations of a “focusing element”

and the “semiconductor light element” because the “built-in lens molded into the LED body” is

part of the “semiconductor light element” and, as such, that lens cannot focus the light emitted

from the “semiconductor light element.” (RIB at 72-73.) In other words, the “built-in lens” on

the accused products cannot be the “focusing element” because it is not a separate structure from

the “semiconductor light element” and does not have an effect upon the light emitted by the

semiconductor light element since it is a part of the semiconductor light element. (RIB at 70-73.)

56



PUBLIC VERSION

As set forth supra in Section IV.C.2, the ALJ found that “focusing element” means an

optical component which alters the focus or direction of emitted light and that the “focusing

element” need not be a separate structure from the “semiconductor light elements.” (See supra at

Section IV.C.2.) The ALJ further found that the “focusing element” need not be a separate and

distinct structure from the “semiconductor light element.” (Id.) The evidence shows that the

accused products each have a focusing element, e.g. an integrated lens, that adjusts the focus

and/or direction of the light emitted by the semiconductor light element, e.g. the LED package on

the mounting surface. (CX-1971C at Q&A 750-4; 811-5; 856-60; 1028-32; 1090-4; 1139-43;

1196-1200.)

As for Respondents’ arguments, the ALJ finds that they fail for the following reasons.

Respondents’ argument that the lens cannot have an effect on the light emitted by the LED

because it is an integral part of the semiconductor element is essentially a rehashing of their

argument that the “focusing element” must be a separate and distinct structure from the

semiconductor element. As set forth supra in Section IV.C.2, the ALJ found that the claims and

specification failed to support such a requirement. Respondents’ arguments relating to

Litepanels’s failure to understand the nature of the accused LED structure is also a rehashing of

the separate structure argument. As set forth above, the evidence shows that the accused

products have a focusing element, e.g. an integrated lens, that adjusts the focus and/or direction

of the light emitted by the semiconductor light element, e.g. the LED package on the mounting

surface. The fact that the lens is integrated into the semiconductor light element does not mean

that it does not also serve as a focusing element.

Finally, as for Respondents’ argument that the LED manufacturer predetermines the

angular refraction in the integrated lens such that it carmot “adjust” the light emitted, the ALJ

57



PUBLIC VERSION

finds that the arguments also fails. The ALJ construed “focusing element” to mean an optical

component which alters the focus Q direction of emitted light. The evidence shows that

integrated lens alters the focus or the direction of the emitted light. (CX-1971C at Q&A 750-4;

811-5; 856-60; 1028-32; 1090-4; 1139-43; 1196-1200.)

4. “wherein said portable frame is adapted for being mounted to and readily
disengaged from a stand”(claim 1)

The evidence shows that each and every Accused Product listed in Section I.D.1 infiinges

this element ofC1aim 1. (CX-1971C at Q&A 755-759, 816-820, 861-865, 1033-1037, 1095-1099

1144-1147, 1201-1205.) The accused products are devices that can be attached to a stand in a

manner that is non-permanent and may be easily detached via an industry standard connector on

the flame. (Id.)

Respondents do not dispute that the accused products meet this claim limitation. (RIB at

99-104; RRB at 39.)

5. “The lighting system of claim 1, wherein said focusing element comprises a
lens or filter.” (claim 2)

The evidence showed that the accused products listed in Section I.D.1 practice all

elements of Claim 2. (CX-1971C at Q&A 760, 866, 1038, 1100, 1148, 1206.) The focusing

element of each LED of the accused products is comprised of a lens or filter. (CX-1971C at

Q&A 761-764, 823-825, 867-870, 1039-1042, 1101-1104, 1149- 1152, 1207-1210.) The

focusing element of each LED of the exemplary devices is a primary optic lens included as a

component within the body of the LED package. (Id.) As set forth supra, Respondents

arguments to the contrary fail in light of the ALJ’s claim construction.
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6. “The lighting system of claim 1, wherein said focusing element increases the
directivity of light emitted by said semiconductor light elements” (claim 5)

The evidence shows that the accused products listed in Section I.D.1 each practice all

elements of Claim 5. (CX-1971C at Q&A 765, 871,1043, 1105, 1153, 1211.) The focusing

element of each LED in the accused products increases the directivity of the light emitted by said

semiconductor light elements. (CX-1971C at Q&A 766-769, 827-830, 873-875, 1044-1047,

1106-1109, 1154-1157, 1212-1215.) The focusing element of each LED of the accused products

increases the dircctivity of the light emitted by each semiconductor light element by focusing

that light to a set angle. (Id.)

Respondents do not dispute that the accused products meet this claim limitation. (RIB at

99-104; RRB at 39.)

7. “The lighting system of claim 1, wherein said color temperature range
includes approximately 5500-7500 degrees Kelvin” (claim 16)

The evidence shows that the accused products listed in Section I.D.1 practice all elements

of Claim 16. (CX-1971C at Q&A 770, 876, 1048, 1158.) The LEDs ofthe accused products

emit light within a color temperature range which includes approximately 5500-7500 degrees

Kelvin. (CX-1971C at Q&A 771-774, 877-880, 1049-1052, 1159-1162; CX-2085C at Q&A 21.)

Specifically, the evidence shows that the LEDs of the Ikan iLEDl 55, Stellar 96D, Fotodiox

LED312A, FloLight Microbeam 256 60° Daylight, and CoolLights CLLED256 Daylight Panel

emit light at a color temperature of 5440 K, 7049 K, 5535 K, 6806 K, and 5235 K respectively,

each of which is within the color temperature range of approximately 5500-7500 K. (Id.)

Respondents do not dispute that the accused products meet this claim limitation. (RIB at

99-104; RRB at 39.)
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8. “The lighting system of claim 1, wherein all of said semiconductor light
elements emit light at substantially the same color temperature.” (claim 18)

The evidence shows that the accused products listed in Section l.D.1 each practice all

elements of Claim 18. (CX-1971C at Q&A 775, 1053, 1163, 1216.) All of the semiconductor

light elements of the lkan iLED155, lkan iLED312, Stellar 96D, Fotodiox LED312A, Fotodiox

LED3l2AS, FloLight Microbeam 256 60° Daylight, FloLight Microbeam 256 60° Tungsten,

CoolLights CL-LED256 Daylight Panel, CoolLights CL-LED256 Tungsten Panel and

CoolLights CL-LED12O0 BiColor Flood Panel emit light at substantially the same color

temperature. (CX-1971C at Q&A 776-779, 883-885, 1054-1057, 1164-1167, 1217-1220; CX­

085 at Q&A 22, 27.)

Respondents do not dispute that the accused products meet this claim limitation. (RIB at

99-104; RRB at 39.)

9. “The fighting system of claim 1, wherein substantially all of said
semiconductor light elements emit light at a similar color temperature” (claim 19)

The evidence shows that the accused products listed in Section I.D.1 each practice all

elements of Claim 19 of the ‘652 patent. (CX-1971C at Q&A 780, 886, 1058, 1168, 1221.) All

of the semiconductor light elements of the accused products emit light at a similar color

temperature. (CX-1971C at Q&A 781-784, 887-890, 1059-1062, 1169-1170, 1222-1224; CX­

2085C at Q&A 23, 28.)

Respondents do not dispute that the accused products meet this claim limitation. (RIB at

99-104; RRB at 39.)
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10. “The fighting system of claim 1, wherein said panel comprises a circuit board,
and wherein said semiconductor light elements are mounted thereto.” (claim 25)
The evidence shows that the accused products listed in Section I.D.1 each practice all

elements ofC1aim 25. (CX-1971C at Q&A 785, 831, 891, 1063, 1110, 1172, 1225.) The

evidence shows that, for each of the accused products, the panel of each device is comprised of a

circuit board to which the semiconductor light elements are mounted. (CX-1971C at Q&A 786­

789, 832-834, 892-894, 1064-1066, 1111-1113, 1173-1175, 1226-1228.)

Respondents do not dispute that the accused products meet this claim limitation. (RIB at

99-104; RRB at 39.)

11. “The lighting system of claim 1, wherein said semiconductor light elements
provide a continuous source of illumination.” (claim 27)
The evidence shows that the accused products in Section I.D.1 each practice all elements

of Claim 27. (CX-1971C at Q&A 790, 895, 1067, 1114, 1176, 1229.) The semiconductor light

elements of the accused products provide a continuous source of illumination by providing

illumination that appears uninterrupted in time both to an observers eyes and when captured by a

film or video camera. (CX-1971C at Q&A 791-794, 836-839, 896-899, 1068-1071, 1115-1120,

1177-1180, 1230-1233.)

Respondents do not dispute that the accused products meet this claim limitation. (RIB at

99-104; RRB at 39.)

D. The ’022 Patent

Respondents do not dispute that the accused products set forth in Section I.D.1 infiinge

the asserted claims of the ‘022 Patent. (RIB at 126; RRB at 53-65.) Similarly, Staff does not

dispute that the accused products infiinge the asserted claims of the ‘022 Patent. (SIB at 98-100.)

1. “An apparatus for illuminating a subject for film, photography or
video, the apparatus comprising: a frame having a front” (claim 1)
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As set forth supra, the AL] found that the preamble was not limiting. (See supra Section

IV.C.l.)

The evidence shows that each and every accused product listed in Section I.D.1 inflinges

this element (“a flame having a flont”) of Claim 1 of the ‘O22Patent. (CX-1971C at Q&A 1267­

1270, 1293-1296, 3122-1324, 1395-1397, 1416-1418, 1444-1446, 1462-1464.) The accused

products each comprise a flame made up of a rigid casing that surrounds and protects the intemal

elements of the device, and that this flame has a flont. (Id.)

2. “a plurality of semiconductor light elements disposed on the front of the
frame and configured to provide a continuous source of illumination, said
semiconductor light elements having a color temperature suitable for image capture,
at least one of said semiconductor light elements individually emitting light in a
daylight color temperature range or a tungsten color temperature range” (claim 1)

The evidence shows that each and every accused product listed in Section l.D.1 infringes

this element of Claim 1.(CX-1971C at Q&A 1271-1275, 1297-1300, 1325-1328, 1398-1401,

1419-1422, 1447-1450, 1465-1468; CX- 2085C at Q&A 36.) The each have LEDs that are

disposed on the flont of the flame and at least one of those LEDs emits light in a daylight color

temperature range which is suitable for image capture; emits light in a tungsten color temperature

range which is suitable for image capture; or emits light in either a daylight or tungsten color

temperature range, either of which is suitable for image capture. (Id.) The semiconductor light

elements of each of the representative devices are configured to provide a continuous source of

illumination, that is, they provide illumination which appears unintermpted in time both when

viewed directly and when captured by a fihn or video camera. (Id.)

3. “a dimmer whereby an illumination intensity of said semiconductor light
elements may be user adjusted” (claim 1)
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The evidence shows that each and every accused product in Section I.D.1 infringes

this element of Claim 1 ofthe ‘022 Patent. (CX-1971C at Q&A 1276-1279, 1301-1303,

1329-1332, 1402-1404, 1423-1425, 1435, 1451-1453, 1469-1471; CX-2085C at Q&A 33.)

The accused products each includes an analog controller on its frame that the user can use

to adjust the illumination level of the device’s semiconductor light elements. (Id.)

4. “wherein said frame is adapted for being mounted to and readily disengaged
from a stand” (claim 1)

The evidence shows that each and every accused product listed in Section I.D.1 infringes

this element of Claim 1. (CX-1971C at Q&A 1280-1284, 1304-1307, 1333-1336, 1405-1408,

1426-1429, 1454-1457, 1472-1475.) Each of the accused products can be attached to a stand in a

manner that is non-permanent and may be easily detached via an industry standard connector on

the frame. (Id.)

5. “The apparatus of claim 1, wherein a first plurality of said semiconductor
light elements emit light in a first color temperature range suitable for image
capture, and a second plurality of semiconductor light elements emit light in a
second color temperature range suitable for image capture.” (claim 57)
The evidence shows that the accused products in Section I.D.1 each practice all

elements of Claim 57 ofthe ‘O22patent. (CX-1971C at Q&A 1286,1410-1411.) The first

plurality of LEDs on each representative product emit light in a daylight range color

temperature range, and a second plurality of LEDs on each representative product emit light in

a tungsten color temperature range. (CX-1971C at Q&A 1308-1309, 1430-1431.) Both color

temperature ranges are suitable for image capture. (Id.)
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6. “The apparatus of claim 57, wherein said first color temperature range
comprises daylight color temperature, and wherein said second color temperature
range comprises tungsten color temperature.” (claim 58)
The evidence shows that the accused products in Section l.D.1 each practice all

elements of Claim 58 of the ‘O22patent. (CX-1971C at Q&A 1286, 1410-1411.) The first

plurality of LEDs on each representative product emit light in a daylight range color

temperature range, and a second plurality of LEDs on each representative product emit light in

a tungsten color temperature range. (CX-1971C at Q&A 1310-1311, 1432-1433.)

7. “The apparatus of claim 57, wherein approximately half of said
semiconductor light elements individually emit light over a daylight color spectrum
and approximately half of said semiconductor light elements individually emit light
over a tungsten color spectrum.” (claim 60)
The evidence shows that the accused products in Section I.D.1 each practice all

elements of Claim 60 of the ‘O22patent. (CX-1971C at Q&A 1286, 1410-1411.) The evidence

shows that half of LEDs of each accused product emit light with a correlated color temperature

which is in the daylight range, and half of LEDs emit light with a correlated color temperature

which is in the tungsten range.. (CX-1971C at Q&A 1312-1313, 1434-1435.)

Having made the foregoing findings on infiingement, the ALJ finds that the disposition

of this material issue satisfies Commission Rule 2l0.42(d). The ALJ’s failure to discuss any

matter raised by the parties, or any portion of the record, does not indicate that it has not been

considered. Rather, any such matter(s) or portion(s) of the record has/have been deemed

immaterial.

VI. VALIDITY

A. Background
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One cannot be held liable for practicing an invalid patent claim. See Pandrol USA,LP v.

AirB0ss Railway Pr0ds., Inc., 320 F.3d 1354, 1365 (Fed. Cir. 2003). However, the claims of a

patent are presumed to be valid. 35 U.S.C. § 282; DMIInc. v. Deere & C0., 802 F.2d 421 (Fed.

Cir. 1986). Although a complainant has the burden of proving a violation of section 337, it can

rely on this presumption of validity.

Respondents have the burden of proving invalidity of the patent. This “burden is

constant and never changes and is to convince the court of invalidity by clear evidence.” i4i v.

Microsoft Corp, 131 S. Ct. 2338, 2243 (2010) (citing Judge Rich in American Hoist & Derrick

C0. v. Sowa & Sons, Inc., 725 F. 2d 1350, 1360 (CA Fed. 1984)). Respondents’ burden of

persuasion never shzfls. Id. The risk of “decisional uncertainty” remains on the respondent.

Technology Licensing Corp. v. Videotelg Inc., 545 F.3d 1316, 1327 (Fed. Cir. 2008); see also

P0werOasis, Inc. v. T-Mobile USA,Inc., 522 F.3d 1299, 1303, 1305 (Fed. Cir. 2008); Pfizer, Inc.

v. Apotex, Inc., 480 F.3d 1348, 1360 (Fed. Cir. 2007). Thus, it is respondent’s burden to prove

by clear and convincing evidence that any of the alleged prior art references anticipate or render

obvious the asserted claims of the patents in suit. Failure to do so means that respondents loses

on this point. Id. (stating, “[I]f the fact trier of the issue is lefl uncertain, the party with the

burden [of persuasion] loses.”).

Respondents also bear the burden of going forward with evidence, i.e., the burden of

production. Id. This is “a shifting burden the allocation of which depends on where in the

process of a trial the issue arises.” Id. However, this burden does not shift until a respondent

presents “evidence that might lead to a conclusion of invalidity.” Pfizer, 480 F.3d'at 1360. Once

a respondent “has presented a prima facie case of invalidity, the patentee has the burden of going

forward with rebuttal evidence.” Id.
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B. Priority Date

Litepanels contends that it is entitled to an invention date of March l, 1999 based on

what it claims is its date of conception for the inventions contained in the patents-in-suit. Staff

submits that the patents-in-suit are entitled to the filing date of the ’3lO Patent —September 7,

2001. Staff does not necessary agree that Litepanels is entitled to the priority date of March 1,

1999, but believes it is unnecessary to resolve that question because none of the prior art

references from after that date invalidate the asserted claims of the asserted patents.

Respondents argue that the ’022 Patent is not entitled to the filing date of the ’310 Patent and that

Litepanels has failed to show any diligence in reducing the claimed inventions to practice so it is

not entitled to the March 1, 1999 date.

Typically, the priority date, or effective filing date, of a patent is the date of the filing of

the first patent application. The right to claim priority is codified in 25 U.S.C. § 120, which

states, in pertinent part:

An application for patent for an invention disclosed in the manner provided by the
first paragraph of section 112 of this title in an application previously filed in the
United States, or as provided by section 363 of this title, which is filed by an
inventor or inventors named in the previously filed application shall have the
same effect, as to such invention, as though filed on the date of the prior
application, if filed before the patenting or abandonment of or termination of
proceedings on the first application or on an application similarly entitled to the
benefit of the filing data of the first application and if it contains or is amended to
contain a specific reference to the earlier filed application

Thus, to claim benefit to an earlier patent application the patentee must satisfy the

substantive requirements of 35 U.S.C. § 112 (i.e., does the parent application “reasonably convey

to the artisan that the inventor had possession at the time of the later claimed subject matter”)

and the procedural requirements of 35 U.S.C. § 120. See Lockwood v. Am. Airlines, Inc., 107

F.3d 1565, 1572 (Fed. Cir. 1997) (“a prior application itself must describe an invention, and do
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so in sufficient detail that one skilled in the art can clearly conclude that the inventor invented

the claimed invention as of the filing date sought”) (citations omitted); see also Amgen Inc. v.

Hoechst Marion Rousell, Inc., 314 F.3d 1313, 1330 (Fed. Cir. 2003) (“Satisfaction of this

requirement is measured by the understanding of the ordinarily skilled artisan.”) (citation

omitted). A party challenging priority date must demonstrate by clear and convincing evidence

that the parent application does not disclose the invention at issue as of the relevant filing date.

Certain Adjustable Keyboard Support Systems and Components Thereofi lnv. No. 337-TA-670,

Final Determination at p. 77 (November 2011).

Although there is a presumption that the date of invention for the patent at issue is the

priority date, that presumption can be overcome by, for example, a showing that the date of

conception of the patented invention took place at an earlier date. “Conception exists when a

definite and permanent idea of an operative invention, including every feature of the subject

matter sought to be patented, is known.” Sewall v. Walters, 21 F.3d 4l 1,415 (Fed. Cir. 1994).

“The conception analysis necessarily turns on the ability of the inventor to describe his invention

with particularity.” Burroughs Wellcome C0. v. Barr Labs., Inc., 40 F.3d 1223, 1228 (Fed. Cir.

1994). “Conception is complete when one of ordinary skill in the art could construct the

apparatus without unduly extensive research or experimentation.” Id. In addition, conception

requires corroboration of the inventor’s testimony. Gambro Lundia AB v. Baxter Healthcare

Corp, 110 F.3d 1573, 1576 (Fed. Cir. 1997). The corroboration requirement is satisfied

“preferably by showing a contemporaneous disclosure.” Burroughs Wellcome Co., 40 F.3d at

1228.

When a party is the first to conceive but the last to reduce to practice —including

constructive reduction to practice via filing a patent application —this party has the burden of
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establishing aprima facie case of reasonable diligence between the filing date of an earlier-filed

party and its own reduction to practice by filing. Atlantic Thermoplastics C0., Inc. v. Faytex

Corp., 5 F.3d 1477, 1485 (Fed. Cir. 1993) (citing Grzfiith v. Kanamaru, 816 F.2d 624, 626 (Fed.

Cir. 1987)). “[T]he evidence must show that the alleged earlier inventor was diligent throughout

the entire critical period.” Monsanto C0. v. Mycogen Plant Sci., Inc., 261 F.3d 1356, 1369 (Fed.

Cir. 2001) (citations omitted). In determining the requisite diligence, “courts may consider the

reasonable everyday problems and limitations encountered by an inventor.” Kanamaru, 816 F.2d

at 626 (citations omitted). However, delays that are caused by the invent0r’s commercial

development of the invention, or by efforts to “refine an invention to the most marketable and

profitable form” are not accepted by courts as reasonable excuses. Id. at 627.

The ALJ finds that Litepanels has sufficiently established that nearly all of the asserted

claims are entitled to the filing date of the ’310 Patent. The ’823 Patent is a continuation-in-part

of the ’310 Patent which was filed on September 7, 2001. (IX-7, col. 1, lines 5-9.) The evidence

shows that the ’823 Patent was filed before the ’310 Patent issued and names two of the same

inventors identified in the ’823 Patent. (IX-7; JX-10.) The evidence also shows that the ’6S2

Patent and ’022 Patent are continuations of the ’823 Patent, and names the same inventors as the

’823 Patent. (JX-0001; JX-0004.)

Moreover, the evidence shows that the inventions recited in the asserted claims find

support in the ’3l0 Patent- In particular, Litepanel’s expert, Mr. Wood, testified that each of the

claim elements in the asserted claims of the ’823 Patent can be found in the ’310 Patent. (CX­

l97lC, Q&A 281-282; CDX-31.) The evidence has shown that the asserted claims of the ‘O22

patent have a priority date of September 7, 2001, the filing date of the ’310 patent. (CX-1971C,

Q&A 281.) The Respondents have offered no clear and convincing evidence to the contrary.
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The ALJ finds that the evidence shows that the ‘652 patent has two effective priority

dates, September 7, 2001 for claims 1, 2, 5, 18, 19, 25, and 27 and September 9, 2002 for claim

l6. The evidence shows that written description support exists in the parent ’31OPatent for the

former claims. (CX-1971C at Q&A 281.) The evidence does not establish; however, that such

support exists for claim 16.

Claim 16 requires the LED lights of claim 1 to emit light at “a color temperature range of

approximately 5500-7500 degrees Kelvin.” Although Mr. Wood cites to support in the ’310

Patent as evidence to this disclosure, none of these citations reference the range in claim 16. Id.

In fact, the ’3l0 Patent does not disclose LED lights emitting in the tungsten color temperature

range at all. The ALJ finds that the only color temperature range disclosed in the ’310 Patent is

7400-7500 K, which is white light approximating daylight temperature. (JX-10 at 11:10-14.)

While the ’3l0 Patent discloses that “LEDs of a different color, or one or more colors can be

used,” this generic disclosure does not provide sufficient support for the very specific range cited

in claim 16. This disclosure of the specific range was not provided until the filing of the ’823

Patent, (to which the ’652 Patent also claims priority). Accordingly, the evidence shows that

’652 Patent has two effective priority dates, September 7, 2001 for claims l, 2, 5, 18, 19, 25, and

27 and September 9, 2002 for claim 16.

As for Litepanels’s claim for priority to March 1, 1999, it fails because they have not

proved they were diligent in reducing their invention to practice. The only disclosure in their

brief regarding diligence is “Litepanels has further shown that the inventors diligently reduced

their invention to practice.” This is simply insufficient. A party must do more than string cite

their evidence of diligence, particularly for the period afier the reference they are attempting to

swear behind was filed or published. Litepanels has failed to establish it was diligent in reducing
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its invention to practice. Accordingly, it is not entitled to its conception date and must rely on

the effective filing dates found above.

C. Anticipation
A patent may be found invalid as anticipated under 35 U.S.C. § 102(a) if “the invention

was known or used by others in this country, or patented or described in a printed publication in

this country, or patented or described in a printed publication in a foreign country, before the

invention thereof by the applicant for patent.” 35 U.S.C. § 102(a). A patent may be found

invalid as anticipated under 35 U.S.C. § lO2(b) if “the invention was patented or described in a

printed publication in this or a foreign country or in public use or on sale in this country, more

than one year prior to the date of the application for patent in the United States.” 35 U.S.C.

§ l02(b). Under 35 U.S.C. § l[)2(e), a patent is invalid as anticipated if “the invention was

described in a patent granted on an application for patent by another filed in the United States

before the invention thereof by the applicant for patent.” 35 U.S.C. § 102(e). Anticipation is a

question of fact. Texas Instruments, Inc. v. U.S. Int 'l Trade Comm ’n, 988 F.2d 1165, 1177 (Fed.

Cir. 1993) (“Texas Instruments II”). Anticipation is a two-step inquiry: first, the claims of the

asserted patent must be properly construed, and then the construed claims must be compared to

the alleged prior art reference. See, e.g., Medichem, S.A. v. Rolabo, S.L., 353 F.3d 928, 933 (Fed.

Cir. 2003). It is axiomatic that claims are construed the sarne way for both invalidity and

infringement. W.L. Gore v. GGFIOC/€,Inc., 842 F.2d 1275, 1279 (Fed. Cir. 2008.)

“Claimed subject matter is ‘anticipated’ when it is not new; that is, when it was

previously known. lnvalidation on this ground requires that every element and limitation of the

claim was previously described in a single prior art reference, either expressly or inherently, so

as to place a person of ordinary skill in possession of the invention.” Sanofi-Synthelabo v.
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Apotex, 1nc., 550 F.3d 1075, 1082 (Fed. Cir. 2008) (emphasis added) (citing Schering Corp. v.

Geneva Pharms., Inc., 339 F.3d 1373, 1379 (Fed. Cir. 2003) and Continental Can Co. USA v.

Monsanto Co., 948 F.2d 1264, 1267-69 (Fed. Cir. 1991)).

To anticipate, a single prior art reference must be enabling and it must describe the

claimed invention, i.e., a person of ordinary skill in the field of the invention must be able to

practice the subject matter of the patent based on the prior art reference without undue

experimentation. Sanofi, 550 F.3d at 1082. The presence in said reference of both a specific

description and enablement of the subject matter at issue are required. Id. at 1083.

To anticipate, a prior art reference also must disclose all elements of the claim within the

four corners of said reference. Net MoneyIN, Inc. v. Verz'Sign,lnc., 545 F.3d 1359, 1369 (Fed.

Cir. 2008) (“NMI”); see also Abbott Labs. v. Sandoz, Inc., 544 F.3d 1341, 1345 (Fed. Cir. 2007)

(stating, “Anticipation is established by documentary evidence, and requires that every claim

element and limitation is set forth in a single prior art reference, in the same form and order as in

the claim”). Further, “[b]ecause the hallmark of anticipation is prior invention, the prior art

reference--in order to anticipate under 35 U.S.C. § 102--must not only disclose all elements of

the claim within the four comers of the document, but must also disclose those elements

‘arranged as in the claim.”’ Id. (quoting Connell v. Sears, Roebuck & Co., 722 F.2d 1542, 1548

(Fed. Cir. 1983)). The Federal Circuit explained this requirement as follows:

The meaning of the expression ‘arranged as in the claim’ is readily
understood in relation to claims drawn to things such as ingredients mixed
in some claimed order. In such instances, a reference that discloses all of
the claimed ingredients, but not in the order claimed, Would not anticipate,
because the reference would be missing any disclosure of the limitations
of the claimed invention ‘arranged as in the claim.’ But the ‘arranged as
in the claim’ requirement is not limited to such a narrow set of ‘order of
limitations’ claims. Rather, our precedent informs that the ‘arranged as
in the claim’ requirement applies to all claims and refers to the need for
an anticipatory reference to show all of the limitations of the claims
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arranged or combined in the same way as recited in the claims, not merely
in a particular order. The test is thus more accurately understood to mean
‘arranged or combined in the same way as in the claim.’

Id. at 1370 (emphasis added). Therefore, it is not enough for anticipation that a prior art

reference simply contains all of the separate elements of the claimed invention. Id. at 1370-'71

(stating that “it is not enough [for anticipation] that the prior art reference disclosespart of the

claimed invention, which an ordinary artisan might supplement to make the whole, or that it

includes multiple, distinct teachings that the artisan might somehow combine to achieve the

claimed invention.” (emphasis added)). Those elements must be arranged or combined in said

reference in the same way as they are in the patent claim.

If a prior art reference does not expressly set forth a particular claim element, it still may

anticipate the claim if the missing element is inherently disclosed by said reference. Trintec

Indus, Inc. v. Top-U.S.A. C0rp., 295 F.3d 1292, 1295 (Fed. Cir. 2002); In re Robertson, 169

F.3d 743, 745 (Fed. Cir. 1999). Inherent anticipation occurs when “the missing descriptive

material is ‘necessarily present,’ not merely probably or possibly present, in the prior art.” (Id);

see also Rhino Assocs. v. Berg Mfg. & Sales Corp., 482 F. Supp.2d 537, 551 (M.D. Pa. 2007). In

other words, inherency may not be established by probabilities or possibilities. See Continental

Can, 948 F.2d at 1268. Thus, “[t]he mere fact that a certain thing may result from a given set of

circumstances is not sufficient.” Id.

The critical question for inherent anticipation here is Whether, as a matter of fact,

practicing an alleged prior art reference necessarily features or results in each and every

limitation of the asserted claim at issue. See, e.g., Toro Co. v. Deere & Co., 355 F.3d 1313, 1320

(Fed. cs. 2004).
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If there are “slight difierences” between separate elements disclosed in a prior art

reference and the claimed invention, those differences “invoke the question of obviousness, not

anticipation.” NMI, 545 F.3d at 1071; see also Trintec, 295 F.3d at 1296 (finding no anticipation

and stating that “the difference between a printer and a photocopier may be minimal and obvious

to those of skill in this art. Nevertheless, obviousness is not inherent anticipation”). Statements

such as “one of ordinary skill may, in reliance on the prior art, complete the Work required for

the invention,” and that “it is sufficient for an anticipation if the general aspects are the same and

the differences in minor matters is only such as would suggest itself to one of ordinary skill in

the art,” actually relate to obviousness, not anticipation. Connell, 722 F.2d at 1548; see infra.

1. The ’823 Patent

a) Lys ’626 Patent (RX-318)

Respondents assert that the asserted claims of the ’823 Patent are invalid over the

disclosure of U.S. Patent No. 6,211,626 to Lys et al (“the Lys ’626 Patent”) (RX-318). The

Lys ’626 Patent was filed December 17, 1998 and issued April 3, 2001 and on its face claims

priority back to a provisional application filed on December 17, 1997. The Lys ’626 Patent is at

least prior art under 35 U.S.C. § lO2(a).

It is not entirely clear from Respondents’ brief whether they contend that Lys anticipates

the asserted claims.5 In any event, the ALJ finds that Lys does not anticipate the asserted claims

of the ’823 Patent. As an initial matter, the ALJ notes that the Lys ’626 Patent was before the

examiner during the prosecution of the ’823 Patent (CX-2075C at Q&A 166), and so

Respondents have a particularly heavy burden in establishing invalidity based on this reference.

5As a best practice, anticipation and obviousness should be considered in separate sections of the brief. A party
seeking to invalidate a patent must do so by clear and convincing evidence. Anything that confuses or obscures the
party’s case unavoidably makes it more likely that a party may miss something and thus fail to meet its burden.
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See Impax Labs., Inc. v. Aventis Pharm., Ina, 468 F.3d 1366, 1378 (Fed. Cir. 2006) (“When the

prior art was before the examiner during prosecution of the application, there is a particularly

heavy burden in establishing invalidity”).

In particular, the AL] finds that Respondents have failed to identify anywhere in the

Lys ’626 Patent where this reference discloses “an integrated power source contained within or

secured to said portable frame.” (See RIB at 35.) Instead, they appear to rely on a combination

of other references to satisfy this element. (See id.) Moreover, Litepanels presented evidence

that this element is not found in the Lys ’626 Patent. (See CX-2075C at Q&A 174.) This

element is found in all of the asserted claims of the ’823 Patent. Accordingly, the ALJ finds that

this reference cannot anticipate the asserted claims of the ’823 Patent because the Lys ’626

Patent does not disclose at least this one element of the asserted claims. See Therasense, Inc. v.

Becton, Dickinson & C0., 593 F.3d 1325, 1332 (Fed. Cir. 2010) (“‘Anticipation requires the

presence in a single prior art disclosure of all of the elements of a claimed invention arranged as

in the claim.’”).

In addition, the ALJ finds that Respondents have not shown that the Lys ’626 Patent

teaches the claim requirement “wherein said portable frame is adapted for being securably[sic]

attached to and readily disengaged from a stand.” Respondents rely on Figures 45 and 46 as

evidence of such teaching. However, as Staff correctly notes, these figures disclose lighting

devices fixed permanently to billboards. (RX-318 at 35:36-55.) As Litepanels’s expert testified,

easy disengagement is not contemplated in such situations. (See CX-2075C at Q&A 175.)

Accordingly, Respondents have failed to prove by clear and convincing evidence that the

Lys ’626 Patent anticipates the asserted claims of the ’823 Patent for this additional reason.
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b) Kishimoto ’128 Patent

Respondents assert that the asserted claims of the ’823 Patent are invalid over the

disclosure of U.S. Patent No. 5,895,128 to Kishjmoto et a1. (“the Kishimoto ’128 Patent”) (RX­

339). The Kishimoto ’128 Patent was filed January 20, 1998 and issued April 20, 1999. The

Kishimoto ’l28 Patent claims priority to a Japanese patent application (H09-08985) filed January

21, 1997. The Kishimoto ’128 Patent is at least prior art under 35 U.S.C. § lO2(b).

The Staff agrees with Respondents that Kishimoto discloses each and every limitation

recited in claim 17 and 28.

Kishimoto discloses an electronic flash unit that attaches to a camera. (RX-339,

Abstract.) The Kishimoto device has a primary emission unit for emitting flash light for

illuminating an object and an auxiliary emission unit for emitting light having a different color

temperature fiom the flash light. (RX-339, Abstract.) The auxiliary emission unit comprises

LEDs. (Id. at 3:11-17.) The evidence shows, and Litepanels’s expert admits, that both the

emitting flash light and auxiliary emission unit comprising LEDs provide il1uminati0n.6 (Tr.

796:7-15.)

(1) Claim 17

The only disputed limitation for this claim is the preamble —“an illumination system

suitable to provide proper illumination for lighting of a subject in film or video.” (CIB at 121;

CRB at 35-36.) The ALJ has found that the preamble is not a limitation. Accordingly, there is

6Litepanels contends that the Kishimoto ’128 Patent is not properly before the ALJ because Dr. Scholl the non­
settling Respondents’ expert never testified on this reference. However, the ALJ finds that it was properly included
in the pre-hearing briefs, Litepa.ne1s’sexpert did offer testimony in his witness statement about this reference, and
there is no serious dispute that it meets all of the limitations in the claim except for the preamble. Moreover, Staff
has independently offered it as a reference and cross examined Mr. Wood on this reference. Accordingly, the ALJ
finds that it is properly before the ALJ.
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no dispute between the parties (if the preamble is not a limitation) that Kishimoto teaches the

remaining limitations of claim 17. A limitation-by-limitation analysis is included below.

(a) An illumination system suitable to provide proper
illumination for lighting of a subject in film or video,
comprising:

The Kishimoto ‘l28 patent discloses a camera. The camera comprises: (1) an electronic

flash which emits flash of light for illuminating an object for photography; (2) an auxiliary LED­

based illumination unit which emits light having a different color temperature from the flash

light emitted by the electronic flash to the object; and (3) a controller which controls the

emission of the auxiliary emission unit when the electronic flash emits flash light to adjust the

color temperature of illumination light emitted toward the object. (RX-339 at 1: 52-59.)

The amount of color temperature correction can be directly inputted as numeral value

data which a photographer feels is required to achieve a desired effect. (RX-339 at 5: 10-19.)

Alternatively, a color temperature correction switch may be provided having a color scale which

enables a photographer to visually confirm a color temperature correction amount. (RX-339 at

5; 20-32.)

With the conventional color panel set, a photographer has to suitably combine a
color panel and a color temperature conversion filter panel and manually
mounting them on the light emitter of the flash. Accordingly, it is difficult to
easily change the color temperature of the flash light. Since the colors and the
color mixing ratio of color panels are constant, the color temperature of the flash
light cannot be continuously adjusted.

(RX-339 at 1:23-30.)

The Staff has construed this term to mean “illumination appropriate to provide lighting of

a subject in fihn or video.” Even under Staffs construction, the evidence shows that the

Kishimoto reference discloses this limitation.

Specifically, this limitation is disclosed in the following excerpts of Kishimoto:
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a camera c0InpriS[ing]Zan electronic flash which emits flash light for illuminating
an object for photography; an auxiliary illumination unit which emits light having
a different color temperature from the flash light emitted by the electronic flash to
the object; and a controller which controls emission of the auxiliary emission unit
when the electronic flash emits flash light to adjust the color temperature of
illumination light to the object

RX-339 at 1:51-58.) The specification further explains that “the LED unit 5 serves as an

auxiliary emission unit.” (Id. at 3:15-16.) An embodiment of the Kishimoto reference is depicted

in Fig.1, as shown below: _
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The light emitting diode unit 5 is located behind the second light emission window 4. (Id.) The

specification further states that the LEDs located in unit 5 may be red or blue. (Id. at 3:32-44.)

Thus, Kishimoto explicitly discloses “an illumination system suitable to provide proper

illumination for lighting of a subject in film or video.”
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Litepanels contends that Kishimoto fails to disclose the preamble limitation solely

because its construction excludes the use of colored LEDs. (CX-2075C at Q&A 304-305.) Mr.

Wood has testified as follows regarding the deficiencies of the Kishimoto reference:

The LEDs used in Kishimoto are disclosed as colored LEDs, not white LEDs.
The LEDs disclosed in Kishimoto would not be suitable to provide proper
illumination for lighting of a subject in film or video in the manner disclosed by
the Litepanel’s patents. As I mentioned earlier, the LEDs in Kishimoto are not
even used for the purpose of illumination, but for color correction. The
Kishimoto ‘1_28Patent discloses the use of mixing together the output of a
number of narrow band LED emitters, such as red, green, and blue, to tint or alter
the white of the primary source (i.e. the xenon flash) . . . The Litepanels’s patents
specifically exclude and disclaim the use of white light produced by mixing
narrow band LEDs, such as those disclosed in Kishimoto, as inappropriate and
tmsuitable for illuminating the subject as claimed. The disclosed product in
Kishirnoto is a flash unit for producing short bursts of light; it does not produce
continuous light as required by the claims of the Litepanels’ patents.

(CX2075C at Q&A 305.) As Staff correctly notes, there are several flaws with this

testimony.

First, Mr. Wood’s interpretation of the ’823 Patent relies solely on his incorrect

construction of the preamble. As discussed above supra Section IV.C.l, this construction is

unjustifiably narrow and should not be adopted as it limits the claims to white LEDs.

Moreover, Mr. Wood is incorrect in his assertion that “LEDs in Kishimoto are not used

for the purpose of illumination, but for color correction.” While it is clear Kishimoto discloses

the use of the LED emitters for color correction, (see RX-339 at 1:51-58), the Kishimoto

reference explicitly refers to the light emitted by the LEDs as “illumination light”: “The LED

drive circuit 502 is controlled by an emission controller to be described later and changes the

color temperature of light emitted toward the object (flash light and light emitted from the LEDs,

hereinafter, “illumination light”) by controlling the light emission times . . . .” (Id. at 3:61-65.)

In addition, Mr. Wood admitted at the hearing that the LED lights in the Kishimoto reference
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were used for illumination. (Tr. 796:7-15.) Thus, Kishimoto does disclose the use of LEDs for

illumination purposes.

Finally, the ALJ finds that Mr. Wood incorrectly states that the claims of the asserted

patents require continuous light. Litepanels’s construction of “proper illumination” does not

mention the word “continuous.” Moreover, Mr. Wood admitted at that the hearing that

Litepanels’s construction of the preamble does not limit the inventions to continuous light:

Q. So, under your construction of the preamble of the three asserted patents, it's
your opinion that the light is required to be continuous?

A. It normally would be continuous, yes.

Q. Can Weput up CDX-27?

Q. Can you identify where in your construction of proper illumination the
requirement of continuous -- Where there's the requirement for the continuous
light?

A. No, you are right, it's not there.

Q. So, in your construction, is continuous light a requirement in the preamble?

A. It is not. It is not.

(Tr. 707:7-21.) Thus, Mr. Wood’s testimony is contradicted by the Kishimoto reference

itself or admittedly incorrect.

(b) a lightweight, portable frame having a panel including a
mounting surface;

The first limitation of claim 17 of the ’823 Patent recites “a lightweight, portable frame

having a panel including a mounting surface.” Kishimoto’s Figure 16 illustrates a “lightweight

portable frame having a panel including a mounting surface” (e.g., “drive circuit 621” of Fig. 16;

(RX-339 at 12: 32-33) (emphasis added).

(c) a plurality of semiconductor light elements disposed on
said mounting surface;

The second limitation of claim 17 of the ’823 Patent recites “a plurality of semiconductor

light elements disposed on said mounting surface.” With regard to the second limitation, the
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Kishimoto ’l28 Patent specifically discloses a plurality of “light emitting elements 50l” (or 63 in

Fig. 16) disposed on the “drive circuit 621.” (RX-339 at 12:30-36, Fig. 16.) Figure 3 of

Kishimoto shows “a pair of light emitting elements 501 including light emitting diodes, an LED

drive circuit 502 for driving the light emitting elements 501, a diffuser lens 503 and a condenser

lens 504 ....” (RX-339 at 3:17-25 (emphasis added).) The LEDs in Fig. 3 are clearly disposed

on “a mounting surface of a panel,” i.e., drive circuit 502.

(d) an integrated power source contained within or secured
to said portable frame

The third limitation of claim 17 of the ’823 Patent recites “an integrated power source

contained within or secured to said portable frame.” With regard to the third limitation of claim

17 of the ’823 Patent, the Kishimoto ’l28 Patent expressly discloses “an integrated power

source,” such as a power battery, contained “within a battery chamber 7 (see Fig. 2) of an upper

portion of the electronic flash l.” (RX-339: 4: 63-64 (emphasis added).)

(e) wherein said portable frame is adapted for being
securably[sic] attached to and readily disengaged from a
movable camera apparatus such that, when mounted, said
portable frame followsmovements of the movable camera
apparatus.

Claim 17 ends with the condition “wherein said portable frame is adapted for being

securably[sic] attached to and readily disengaged from a movable camera apparatus such that,

when mounted, said portable frame follows movements of the movable camera apparatus.” With

regard to this final condition, Figures 1 and 8 of the Kishimoto ’l28 Patent illustrate a

“connection unit 10 project[ing] fiom the bottom surface of the electronic flash 1 to externally

connect the electronic flash 1 with the camera.” (RX-339 at 5:15-17.) Therefore, the electronic

flash 1 of the Kishimoto ’128 Patent is adapted for being securably[sic] attached to and readily

disengaged from a movable camera, thus following movements of the movable camera.
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Litepanels does not dispute that these remaining limitations of claim 17 can be found in

Kishimoto. (CX-2075C at Q&A 312.) Thus, the ALJ finds that the evidence has shown that

Kishimoto ’l28 Patent anticipates claim 17 of the ‘823 patent.

(2) Claim 19

With respect to claim 19, the ALJ finds that evidence has shown that Kishimoto does not

disclose the following limitation by clear and convincing evidence: “a control input for

selectively controlling an illumination level of the semiconductor light elements. . . .” (CX­

2075C at Q&A 307.) Accordingly, the ALJ finds that Respondents have not shown by clear and

convincing evidence that Kishimoto reference anticipates claim 19.

(3) Claim 28
The evidence has shown that the Kishimoto reference anticipates claim 28, which

requires the panel to be “rectangular and flat.” Figure 16 of the Kishimoto reference discloses a

“flat and rectangular” panel 621 on which the LEDs are mounted. (See, e.g., Fig. 1.)

Accordingly, the ALJ finds that clear and convincing evidence shows that claim 28 of the ’823

Patent is anticipated.

c) Lebens ’661 Patent

Respondents assert that the asserted claims of the ’823 Patent are invalid over the

disclosure of U.S. Patent No. 6,095,661 to Lebens et al (“the Lebens ’66l Patent”) (RX-305).

The Lebens ’661 Patent was filed March 19, 1998 and issued August 1, 2000. The Lebens ’661

Patent is at least prior art under 35 U.S.C. § l02(b).

It is not entirely clear from Respondents’ brief whether they contend that Lebens ’66l

Patent anticipates the asserted claims. In any event, the ALJ finds that the Lebens ’661 Patent

does not anticipate the asserted claims of the ’823 Patent. In particular, the ALJ finds that
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Respondents have failed to identify anywhere in the Lebens ’661 Patent where this reference

discloses “wherein said portable frame is adapted for being securably[sic] attached to and readily

disengaged from a movable camera apparatus such that, when mounted, said portable frame

follows movements of the movable camera apparatus.” (See RIB at 36.) Instead, they appear to

rely on a combination of other references to satisfy this element. (See id.) Moreover, Litepanels

presented evidence that this element is not found in the Lebens ’66l Patent. (See CX-2075C at

Q&A 235.) This element is found in all of the asserted claims of the ’823 Patent. Accordingly,

the ALJ finds that this reference cannot anticipate the asserted claims of the ’823 Patent because

the Lebens ’661 Patent does not disclose at least this one element of the asserted claims. See

Therasense, 593 F.3d at l332 (“‘Anticipation requires the presence in a single prior art

disclosure of all of the elements of a claimed invention arranged as in the claim.”’).

d) Ducharme ’336 Patent (RX-319)

Respondents assert that the asserted claims of the ’823 Patent are invalid over the

disclosure of U.S. Patent No. 7,014,336 to Ducharme et al (“the Ducharme ’336 Patent”) (RX­

319). The Ducharme ’336 Patent was filed November 20, 2000 and issued March 21, 2006. The

Ducharme ’336 Patent claims priority back to series of provisional patent applications. The

earliest of which was filed on November 18, 1999. The Ducharme ’336 Patent is prior art under

35 U.S.C. § 102(e).

It is not entirely clear from Respondents’ brief whether they contend that Ducharme ’336

Patent anticipates the asserted claims. In any event, the ALJ finds that the Ducharrne ’336 Patent

does not anticipate the asserted claims of the ’823 Patent. In particular, the ALJ finds that

Respondents have failed to identify anywhere in the Ducharme ’336 Patent where this reference

discloses the following claim elements of the asserted claims of the ’823 Patent: (1) “an
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integrated power source contained within or secured to said portable frame;” and (2) “wherein

said portable frame is adapted for being securably[sic] attached to and readily disengaged from a

movable camera apparatus such that, when mounted, said portable fiame follows movements of

the movable camera apparatus.” (See RIB at 42-45.)

As for the first element, Respondents state that “Ducharme discloses that the ‘[p]ower

module (372) has a comiection side holding a.n electrical connector female pin assembly (394)

adapted to fit the pins from assembly (392). Power module (372) has a power terminal side

holding a terminal (398) for connection to a source of power such as an AC or DC electrical

source. Any standard AC or DC jack may be used, as appropriate.” (RIB at 73.) It is appears

that this language does not disclose an integrated power source. Instead, it appears to disclose

that the device must be connected to an external power source. Indeed, Litepanels’s expert

testified that this Was the case. (CX-2075C at Q&A 130.) Respondents presented no expert

testimony to explain how this disclosure meets the asserted claim limitation. Mere attorney

argument is insufficient to prove by clear and convincing evidence that this claim element is

present in the reference. See Whitserve,LLC v. Computer Packages, Inc., No. 2011-1206, -1221,

--- F.3d ----, 2012 WL 3573845, at *7 (Fed. Cir. Aug. 7, 2012) (“Such ‘argument of counsel

cannot take the place of evidence lacking in the record.’” (quoting Estee Lauder Inc. v. L ’0real,

S.A., 129 F.3d 588, 595 (Fed. Cir. l997))). Without such testimony or evidence, this conclusory

argument is insufficient to cany their burden of proving invalidity by clear and convincing

evidence. See Whitserve, 2012 WL 3573845, at *8 (refusing to use conclusory evidence to

reverse finding of no invalidity); see also Koito Mfg. C0. v. Turn-Key-Tech LLC, 381 F.3d 1142,

1151 (Fed. Cir. 2004) (reversing jury finding of invalidity Where defendant introduced prior art

patent as evidence “but otherwise failed to provide any testimony or other evidence that would
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demonstrate to the jury how that reference met the limitation of the claims. ...”); Schumer v.

Computer Sys., Inc., 308 F.3d 1304, 1315 (Fed. Cir. 2002) (“Typically, testimony concerning

anticipation must be testimony from one skilled in the art and must identify each claim element,

and explain in detail how each claim element is disclosed in the prior art reference”). This claim

element is present in all of the asserted claims of the ’823 Patent. Accordingly, because this

element is lacking fiom the Ducharme ’336 Patent, the ALJ finds that Respondents have failed to

prove anticipation for all of the asserted claims for that reference.

As for the second element, “wherein said portable frame is adapted for being

securably[sic] attached to and readily disengaged from a movable camera apparatus such that,

when mounted, said portable frame follows movements of the movable camera apparatus,”

Respondents do not provide any evidence that this limitation is disclosed in the Ducharme ’336

Patent. (RIB at 44.) Instead, Respondents appear to rely on a combination of other references to

satisfy these elements. (See id.) Moreover, Litepanels presented evidence that this element is

not found in the Ducharme ’336 Patent. (See CX-2075C at Q&A 131.) This element is found in

all of the asserted claims of the ’823 Patent. Accordingly, the ALJ finds that this reference

cannot anticipate the asserted claims of the ’823 Patent because the Ducharme ’336 Patent does

not disclose at least this element of the asserted claims. See Therasense, 593 F.3d at 1332

(“Anticipation requires the presence in a single prior art disclosure of all of the elements of a

claimed invention arranged as in the claim.”’).

e) Belliveau ’893 Patent

Respondents assert that the asserted claims of the ’823 Patent are invalid over the

disclosure of U.S. Patent No. 6,357,893 to Belliveau (“the Belliveau ’893 Patent”) (RX-326).
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The Belliveau ’893 Patent was filed March 15, 2000 and issued March 19, 2002. The

Belliveau ’893 Patent is at least prior art under 35 U.S.C. § l02(e).

It is not entirely clear from Respondents’ brief whether they contend that the

Belliveau ’893 Patent anticipates the asserted claims. In any event, the ALJ finds that the

Belliveau ’893 Patent does not anticipate the asserted claims of the ’823 Patent. In particular, the

ALJ finds that Respondents have failed to identify anywhere in the Belliveau ’893 Patent where

this reference discloses the following claim element of the asserted claims of the ’823 Patent

“wherein said portable frame is adapted for being securably[sic] attached to and readily

disengaged from a movable camera apparatus such that, when mounted, said portable frame

follows movements of the movable camera apparatus.” (See RIB at 47-48.)

Respondents rely on U.S. Patent No. 5,752,766 to Bailey (Bailey ’766 Patent) to disclose

the element “wherein said portable flame is adapted for being securable attached to and readily

disengaged fiom a movable camera apparatus such that, when mounted, said portable frame

follows movements of the movable camera apparatus.”7 (RIB at 47-48.) Respondents assert that

Figures 1 and 2 of the Bailey ’766 disclose “‘the cylindrical can-like shield may have opposed

bosses 35 formed on the exterior thereof whereby the apparatus 10 may be suitably mounted

on support structure, including bail 36 in a conventional ma.m1er. Winghead screws 38 are

operable to connect the bail 36 to the shield 32 and for adjusting the attitude of the axis 11

of the apparatus 10 with respect to the bail.”’ (RIB at 47-48 (quoting RX-302 at 3:30-37).)

However, as Litepanels’s expert and Staff correctly note the Bailey ’766 Patent does not teach a

frame that can be readily disengaged from a camera apparatus. (See CRB at 39; SRB at 12.)

7Respondents contend that the Bailey ’766 Patent and the Belliveau ’893 Patent should be treated as a single
disclosure for anticipation purposes. It is not entirely clear if this is correct. See Advanced Display Sys. v. Kent
State Univ., 212 F.3d 1272 (Fed. Cir. 2000) (explaining requirements for incorporation by reference). However,
because the AL] finds that even if this disclosure is incorporated by reference there is still no anticipation, the AL]
declines to determine what particular material is incorporated by reference from the Bailey ’766 Patent.
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Bailey does not even teach a portable structure. (SRB at 12.) Instead, as Litepanels’s expert

testified Bailey discloses a device that appears to be permanently, or at least semi-permanently

attached to a support structure such as an overhead framework or scaffolding.” (CX-2075C at

Q&A 637.) Respondents presented no expert testimony to explain how this disclosure meets the

asserted claim limitation. Mere attorney argument is insufficient to prove by clear and

convincing evidence that this claim element is present in the reference. See Whitserve,2012 WL

3573845, at *7 (“Such ‘argument of counsel cannot take the place of evidence lacking in the

record.”’ (quoting Estee Lauder, 129 F.3d at 595).) Without such testimony or evidence, this

conclusory argument is insufficient to carry their burden of proving invalidity by clear and

convincing evidence. See Whitserve, 2012 WL 3573845, at *8 (refusing to use conclusory

evidence to reverse finding of no invalidity); see also Koito Mfg. C0., 381 F.3d at 1151

(reversing jury finding of invalidity Where defendant introduced prior art patent as evidence “but

otherwise failed to provide any testimony or other evidence that would demonstrate to the jury

how that reference met the limitation of the claims. ...”); Schumer, 308 F.3d at 1315 (“Typical1y,

testimony concerning anticipation must be testimony from one skilled in the art and must

identify each claim element, and explain in detail how each claim element is disclosed in the

prior art reference”). This element is found in all of the asserted claims of the ’823 Patent.

Accordingly, the ALJ finds that this reference cannot anticipate the asserted claims of the ’823

Patent because the Belliveau ’893 Patent (even if it does incorporate this disclosure by reference

fiom the Bailey ’766 Patent) does not disclose at least this element of the asserted claims. See

Therasense, 593 F.3d at 1332 (“‘Anticipation requires the presence in a single prior art

disclosure of all of the elements of a claimed invention arranged as in the claim.’”).
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2. The ’652 Patent

a) Lys ’626 Patent

Respondents assert that the asserted claims of the ’652 Patent are invalid over the

disclosure of U.S. Patent No. 6,211,626 to Lys et al (“the Lys ’626 Patent”) (RX-318) (discussed

supra Section VI.C.l.a).

As with the ’823 Patent, it is not entirely clear from Respondents’ brief whether they

contend that Lys anticipates the asserted claims. The Lys ’626 Patent is not even discussed in

Respondents’ reply brief with respect to the ’652 Patent. In addition, Respondents never raised

this argument in their pre-hearing brief and so it is Waived. (See Ground Rule 8.l(f).) In any

event, the ALJ finds that Lys does not anticipate the asserted claims of the ’652 Patent. As an

initial matter, the ALJ notes that the Lys ’626 Patent Was before the examiner during the

prosecution of the ’652 Patent (CX-2075C at Q&A 166), and so Respondents have a particularly

heavy burden in establishing invalidity based on this reference. See Impax Labs., 468 F.3d at

1378 (“When the prior art was before the examiner during prosecution of the application, there is

a particularly heavy burden in establishing invalidity.”). The ALJ finds that the Respondents

have failed to prove by clear and convincing evidence that, at the very least, the Lys ’626 Patent

discloses the following elements of claim 1 of the ’652 Patent: (1) “at least one of said

semiconductor light elements emitting light in a daylight or tungsten color temperatureg” and (2)

“wherein said portable frame is adapted for being mounted to and readily disengaged from a

stand.”

As for the first element, Respondents cite to a passage in the Lys ’626 Patent discussing

how the light sensor could measure the color temperature and intensity in the external

environment and the lighting system could then mimic that that color temperature and intensity.

(RIB at 81 (quoting RX-318 at 40:62-41:3).) The section also states the “room lights could
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mimic an external sunset with an internal sunset...” (Id.) Respondents’ brief then states that

“Sunset temperatures are called ‘tungsten color temperatures.”’ (RIB at 82.) However, there is

no citation to support this contention. As Litepanels correctly points out, there is no expert

testimony in the record to support these contentions or to establish that a person of ordinary skill

in the art would understand the quoted passages in Respondents’ brief as disclosing the element

that “at least one of said semiconductor light elements emitting light in a daylight or tungsten

color temperature.” (CRB at 17.) Moreover, Litepanels’s expert testified that this element is not

met. (CX-2075C at Q&A 170, 173, 190, 191.) Attorney argument cannot fill this evidentiary

gap. See Whitserve, 2012 WL 3573845, at *7 (“Such ‘argument of counsel cannot take the place

of evidence lacking in the record.”’ (quoting Estee Lauder, 129 F.3d at 595).) Accordingly,

Respondents have failed to show by clear and convincing evidence that the Lys ’626 Patent

teaches the element of claim 1 that “at least one of said semiconductor light elements emitting

light in a daylight or tungsten color temperature.” Thus, the Lys ’626 Patent cannot anticipate

the asserted claims of the ’652 Patent because all of them contain this claim element.

In addition, Respondents have failed to show by clear and convincing evidence that the

Lys ’626 Patent teaches the claim element “wherein said portable frame is adapted for being

mounted to and readily disengaged fiom a stand.” Indeed, it is apparent from Respondents’ brief

that they are relying on the combination of the Lys ’626 Patent with other references to meet this

limitation. (RIB at 82-83.) Accordingly, Respondents have failed for this additional reason that

the Lys ’626 Patent anticipates the asserted claims of the ’652 Patent because all of these

asserted claims of the ’652 Patent contain this claim element.
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b) Lebens ’661 Patent

Respondents assert that the asserted claims of the ’652 Patent are invalid over the

disclosure of U.S. Patent No. 6,095,661 to Lebens et al (“the Lebens ’66l Patent”) (RX-305)

(discussed supra Section VI.C.l .c)

It is not entirely clear from Respondents’ brief whether they contend that Lebens ’66l

Patent anticipates the asserted claims. In any event, the ALJ finds that the Lebens ’66l Patent

does not anticipate the asserted claims of the ’652 Patent. In particular, the ALI finds that

Respondents have failed to identify anywhere in the Lebens ’66l Patent where this reference

discloses (1) “at least one of said semiconductor elements emitting light in a daylight or tungsten

temperature range;” and (2) “wherein said portable frame is adapted for being securably[sic]

attached to and readily disengaged from a movable camera apparatus such that, when mounted,

said portable fi'ame follows movements of the movable camera apparatus.” (See RIB at 76-77.)

As to the first element, Respondents argle that “[t]he NSPW 310AS LEDs used in the

Lebens embodiment had a color temperature of 8000”K and would thus be in the range spanning

daylight.” (RIB at 76.) However, there is no citation to support this contention. In their reply

brief, Respondents further assert that “Mr. Wood acknowledged that color temperatures of 5500

to 7500” Kelvin were known in the art by 1998 to be suitable to achieve a daylight look.” This

statement does not establish the previous statement regarding the properties of the NSPW 31OAS

LEDs. Instead, it appears to be an effort to establish obviousness. As Staff correctly points out,

there is no expert testimony in the record to support these contentions or to establish that the

NSPW 3l0AS LEDs have a color temperature of 8000 K. (SRB at 12.) Attomey argument

cannot fill this evidentiary gap. See Whitserve, 2012 WL 3573845, at *7 (“Such ‘argument of

counsel cannot take the place of evidence lacking in the record.”’ (quoting Estee Lauder, 129

F_.3dat 595).) Moreover, as Staff also correctly notes, even if Respondents could establish that
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the Lebens ’66l Patent discloses a color temperature of 8000 K, the evidence Respondents cite

does not establish that this is in the daylight range. (SRB at 13.) Respondents cite the testimony

of Litepanels’s expert for the proposition that daylight spans the range from 5500 to 7500 K.

(RIB at 76 (citing Tr. 600:l7-603121).) The alleged color temperature disclosed in the

Lebens ’66l Patent is 8000 K, which is outside that range. Accordingly, Respondents have

failed to show by clear and convincing evidence that the Lebens ’66l Patent teaches the element

of claim l that “at least one of said semiconductor light elements emitting light in a daylight or

tungsten color temperature.” Thus, the Lebens ’66l Patent cannot anticipate the asserted claims

of the ’652 Patent because all of them contain this claim element.

As for the second element, Respondents have failed to show by clear and convincing

evidence that the Lebens ’66l Patent discloses the element of the asserted claims of “wherein

said portable frame is adapted for being mounted to and readily disengaged from a stand.” (RIB

at 76-77.) Instead, they appear to rely on a combination of other references to satisfy this

element. (See id.) Moreover, Litepanels presented evidence that this element is not found in the

Lebens ’66l Patent. (See CX-2075C at Q&A 235.) This element is found in all of the asserted

claims of the ’652 Patent. Accordingly, the ALJ finds that the Respondents have failed to prove

that the Lebens ’66l Patent anticipate the asserted claims of the ’652 Patent because

Respondents have failed to prove that the Lebens ’66l Patent discloses this element of the

asserted claims. See Therasense, 593 F.3d at 1332 (Fed. Cir. 2010) (“‘Anticipation requires the

presence in a single prior art disclosure of all of the elements of a claimed invention arranged as

919in the claim. ).
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c) Ducharme ’336Patent (RX-319)

Respondents assert that the asserted claims of the ’652 Patent are invalid over the

disclosure of U.S. Patent No. 7,014,336 to Ducharrne et al (“the Ducharme ’336 Patent”) (RX­

319). (discussed supra Section VI.C.l.d)

It is not entirely clear from Respondents’ brief whether they contend that Ducharme ’336

Patent anticipates the asserted claims. In any event, the ALJ finds that the Duchaime ’336 Patent

does not anticipate the asserted claims of the ’652 Patent. In particular, the ALJ finds that

Respondents have failed to identify anywhere in the Ducharme ’336 Patent where this reference

discloses the following claim elements of the asserted claims of the ’652 Patent: (1) “a portable

frame having a panel including a mounting surface;” and (2) “wherein said portable frame is

adapted for being securably[sic] attached to and readily disengaged from a stand.” (See RIB at

42-45.)

As for the first element, Respondents state that “Duchanne discloses, ‘The depicted

embodiment comprises a lower body section (5001), an upper body section (5003), and a lighting

fixture (5005).”’ (RIB at 94 (quoting RX-319 at 12:7-9).) The ALJ finds that it is not clear that

this section discloses a “portable frame having a panel including a mounting surface.”

Respondents presented no expert testimony to explain how this disclosure meets the asserted

claim limitation. Mere attorney argument is insufficient to prove by clear and convincing

evidence that this claim element is present in the reference. See Whitserve, 2012 WL 3573845,

at *7 (“Such ‘argument of counsel cannot take the place of evidence lacking in the record.”’

(quoting Estee Lauder, 129 F.3d at 595)). Without such testimony or evidence, this conclusory

argument is insufficient to carry their burden of proving invalidity by clear and convincing

evidence. See Whitserve, 2012 WL 3573845, at *8 (refusing to use conclusory evidence to

reverse finding of no invalidity). This claim element is present in all of the asserted claims of
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the ’652 Patent. Accordingly, because this element is lacking from the Ducharme ’336 Patent,

the ALJ finds that Respondents have failed to prove anticipation for all of the asserted claims for

that reference.

As for the second element, “wherein said portable frame is adapted for being

securably[sic] attached to and readily disengaged from a movable camera apparatus such that,

when mounted, said portable frame follows movements of the movable camera apparatus,”

Respondents do not provide any evidence that this limitation is disclosed in the Ducharme ’336

Patent. (RIB at 95-96.) Instead, Respondents appear to rely on a combination of other

references to satisfy these elements, in particular the stand element. (See id. at 96) Moreover,

Litepanels presented evidence that this element is not found in the Ducharme ’336 Patent. (See

CX-2075C at Q&A 139.) This element is found in all of the asserted claims of the ’652 Patent.

Accordingly, the ALJ finds that Respondents have failed to prove that this reference anticipates

the asserted claims of the ’652 Patent because they have failed to prove by clear and convincing

evidence that the Ducharme ’336 Patent discloses this element of the asserted claims.

d) Belliveau ’893Patent

Respondents assert that the asserted claims of the ’652 Patent are invalid over the

disclosure of U.S. Patent No. 6,357,893 to Belliveau (“the Belliveau ’893 Patent”) (RX-326).

(discussed supra Section VI.C.1.e)

It is not entirely clear from Respondents’ brief whether they contend that the

Belliveau ’893 Patent anticipates the asserted claims. In any event, the ALJ finds that the

Belliveau ’893 Patent does not anticipate the asserted claims of the ’652 Patent. In particular, the

ALJ finds that Respondents have failed to identify anywhere in the Belliveau ’893 Patent where

this reference discloses the following claim elements of the asserted claims of the ’652 Patent: (1)
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“wherein said portable flame is adapted for being mounted to and readily disengaged from a

stand,” and (2) “at least one of said semiconductor light elements emitting light in a daylight or

tungsten color temperature range.” (See R]B at 89-91.)

Respondents rely on U.S. Patent No. 5,752,766 to Bailey (Bailey ’766 Patent) to disclose

the element “wherein said portable flame is adapted for being mounted to and readily disengaged

fi'om a stand.”8 (RIB at 91.) Respondents assert that Figures 1 and 2 of the Bailey ’766 disclose

“‘the cylindrical can-like shield may have opposed bosses 35 formed on the exterior thereof

whereby the apparatus 10 may be suitably mounted on support structure, includingbail 36

in a conventional manner. Winghead screws 38 are operable to connect the bail 36 to the

shield 32 and for adjusting the attitude of the axis ll of the apparatus 10with respect to the

bai1.”’ (RIB at 91 (quoting RX-302 at 3:30-37).) However, as Litepanels’s expert and Staff

correctly note the Bailey ’766 Patent does not teach a frame that can be readily disengaged from

a camera apparatus. (See CRB at 19; SRB at 13.) Bailey discloses an apparatus that can be

mounted on a support structure, but easy disengagement is not disclosed. (SRB at 12.) Instead,

as Litepanels’s expert testified Bailey discloses a device that appears to be permanently, or at

least semi—permanently attached to a support structure such as an overhead framework or

scaffolding.” (CX-2075C at Q&A 637.) Respondents presented no expert testimony to explain

how this disclosure meets the asserted claim limitation. Mere attorney argument is insufficient

to prove by clear and convincing evidence that this claim element is present in the reference. See

Whitserve, 2012 WL 3573845, at *7 (“Such ‘argument of counsel cannot take the place of

evidence lacking in the record.’” (quoting Estee Lauder, 129 F.3d at 595)). Without such

8Respondents contend that the Bailey ’766 Patent and the Belliveau ’893 Patent should be treated as a single
disclosure for anticipation purposes. It is not entirely clear if this is correct. See Advanced Display Sys. v. Kent
State Univ., 212 F.3d 1272 (Fed. Cir. 2000) (explaining requirements for incorporation by reference). However,
because the ALJ finds that even if this disclosure is incorporated by reference there is still no anticipation, the AL]
declines to determine what particular material is incorporated by reference from the Bailey ’766 Patent.
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testimony or evidence, this conclusory argument is insufficient to carry their burden of proving

invalidity by clear and convincing evidence. See Whitserve, 2012 WL 3573845, at *8 (refusing

to use conclusory evidence to reverse finding of no invalidity) This element is found in all of the

asserted claims of the ’652 Patent. Accordingly, the ALJ finds that this reference cannot

anticipate the asserted claims of the ’652 Patent because the Belliveau ’893 Patent (even if it

does incorporate this disclosure by reference from the Bailey ’766 Patent) does not disclose at

least this element of the asserted claims.

Respondents argue that “Belliveau discloses a lighting system with at least one LED

element emitting light with a ‘color temperature within the range of 1000 K —9500 K.”’ (RIB at

87.) Respondents argue that Belliveau states that:

When providing a lighting instrument constructed of a plurality of white LEDs it
can be of great advantage to adjust the color temperature of the emitted light. This
advantage is similar to the manual selection of prior art fluorescent lamps that are
"cool white" or "soft white". By incorporating at least one additional wavelength
light source such as an amber or yellow LED types, the perceived color of the
light emitted by the white LEDs can be altered from a "cool" or bluish white to a
"soft" or yellowish light. The white continuous spectrum LED and an additional
wavelength LED may either be individual LEDs separately packaged and fixed to
a substrate or they may be manufactured so that both LEDs are contained within a
single housing and the housing is fixed to the substrate. It is known in the prior art
to package two narrow band (colored LEDs) in a single package for ease of
handling and mounting.

(RX-326 at 3:64-4:11.)

However, they point to no disclosure or evidence that Belliveau discloses “at least one of said

semiconductor light elements emitting light in a daylight or tungsten color temperature.”

Respondents presented no expert testimony to explain how this disclosure meets the asserted

claim limitation. Mere attorney argument is insufficient to prove by clear and convincing

evidence that this claim elernent is present in the reference. See Whitserve, 2012 WL 3573845,

at *7 (“Such ‘argument of counsel cannot take the place of evidence lacking in the record.’”
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(quoting Estee Lauder, 129 F.3d at 595)). Without such testimony or evidence, this conclusory

argument is insufficient to carry their burden of proving invalidity by clear and convincing

evidence. See W71itserve,2012 WL 3573845, at *8 (refusing to use conclusory evidence to

reverse finding of no invalidity) This claim element is present in all of the asserted claims of

the ’652 Patent. Accordingly, because this element is lacking from the Belliveau ’893 Patent, the

ALJ finds that Respondents have failed to prove anticipation for all of the asserted claims.

3. The ’022 Patent

a) Lys ’626 Patent
Respondents assert that the asserted claims of the ’022 Patent are invalid over the

disclosure of U.S. Patent No. 6,211,626 to Lys et al (“the Lys ’626 Patent”) (RX-318) (discussed

supra Section VI.C.1.a).

As with the ’823 Patent and the ’652 Patent, it is not entirely clear from Respondents’

brief whether they contend that Lys anticipates the asserted claims. As an initial matter, the ALJ

notes that the Lys ’626 Patent was before the examiner during the prosecution of the ’652 Patent

(CX-2075C at Q&A 166), and so Respondents have a particularly heavy burden in establishing

invalidity based on this reference. See Impax Labs., 468 F.3d at 1378 (“When the prior art was

before the examiner during prosecution of the application, there is a particularly heavy burden in

establishing invalidity”). In any event, the ALJ finds that Lys does not anticipate the asserted

claims of the ’022 Patent. The ALJ finds that the Respondents have failed to prove by clear and

convincing evidence that, at the very least, the Lys ’626 Patent discloses the following elements

of claim 1 of the ’022 Patent: (1) “at least one of said semiconductor light elements emitting light

in a daylight color temperature range or a tungsten color temperature range;” and (2) “wherein

said portable fi'ame is adapted for being mounted to and readily disengaged from a stand.”
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As for the first element, Respondents cite to a passage in the Lys ’626 Patent discussing

how the light sensor could measure the color temperature and intensity in the external

enviromnent and the lighting system could then mimic that that color temperature and intensity.

(RIB at 111 (quoting RX-318 at 40:62-4123).) The section also states the “room lights could

mimic an extemal sunset with an internal sunset...” (Id.) Respondents’ brief then states that

“Sunset is known to have a color temperature in [the tungsten color temperature] range, namely

3000-4000 K.”‘ (RIB at 112.) However, there is no citation to support this contention. As

Litepanels correctly points out, there is no expert testimony in the record to support these

contentions or to establish that a person of ordinary skill in the art would understand the quoted

passages in Respondents’ brief as disclosing the element that “at least one of said semiconductor

light elements emitting light in a daylight color temperature range or tungsten color temperature

range.” (CRB at 28.) Moreover, Litepanels’s expert testified that this element is not met. (CX­

2075C at Q&A 170, 173, 190, 191.) Attomey argument carmot fill this evidentiary gap. See

Whitserve, 2012 WL 3573845, at *7 (“Such ‘argument of counsel cannot take the place of

evidence lacking in the record.’” (quoting Estee Lauder, 129 F.3d at 595)). Accordingly,

Respondents have failed to show by clear and convincing evidence that the Lys ’626 Patent

teaches the element of claim l that “at least one of said semiconductor light elements emitting

light in a daylight color temperature range or tungsten color temperature range.” Thus, the

Lys ’626 Patent cannot anticipate the asserted claims of the ’022 Patent because all of them

contain this claim element.

In addition, the ALJ finds that Respondents have not shown that the Lys ’626 Patent

teaches the claim requirement “wherein said portable frame is adapted for being securably[sic]

attached to and readily disengaged from a stand.” Respondents rely on Figures 45 and 46 as
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evidence of such teaching. However, as Staff correctly notes, these figures disclose lighting

devices fixed pennanently to billboards. (RX-318 at 35:36-55.) As Litepanels’s expert testified,

easy disengagement is not contemplated in such situations. (See CX-2075C at Q&A 175.)

Respondents offer no evidence to rebut this opinion. Accordingly, Respondents have failed to

show by clear and convincing evidence the Lys ’626 Patent anticipates the ’022 Patent for this

additional reason.

b) Lebens ’66l Patent (RX-305)

Respondents assert that the asserted claims of the ’022 Patent are invalid over the

disclosure of U.S. Patent No. 6,095,661 to Lebens et al (“the Lebens ’66l Patent”) (RX-305).

(discussed supra Section VI.C.l.c)

It is not entirely clear from Respondents’ brief whether they contend that Lebens ’66l

Patent anticipates the asserted claims. In any event, the ALJ finds that the Lebens ’66l Patent

does not anticipate the asserted claims of the ’022 Patent. As an initial matter, the ALJ notes that

the Lebens ’66l Patent was before the examiner during the prosecution of the ’022 Patent (CX­

2075C at Q&A 230), and so Respondents have a particularly heavy burden in establishing

invalidity based on this reference. See Impax Labs., 468 _F.3dat 1378 (“When the prior art was

before the examiner during prosecution of the application, there is a particularly heavy burden in

establishing invalidity”). In particular, the ALJ finds that Respondents have failed to identify

anywhere in the Lebens ’66l Patent Where this reference discloses (1) “at least one of said

semiconductor elements emitting light in a daylight temperature range or tungsten temperature

range;” and (2) “wherein said portable frame is adapted for being mounted to and readily

disengaged from a stand.” (See RIB at 107-108.)
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As to the first element, Respondents do not seem to assert that the Lebens ’661 Patent

discloses this element. (RIB at 107-108; RRB at 54-55.) Instead, Respondents only seem to

assert that it would have been obvious to a person of ordinary skill in the art at the time of the

invention to use semiconductor light elements in a daylight temperature range. (RIB at 107-108;

RRB at 54-55.) This is not a statement that the reference discloses the claimed limitation.

Instead, it appears to be an effort to establish obviousness. Accordingly, the ALJ finds that the

Lebens ’661 Patent cannot anticipate the asserted claims of the ’022 Patent because the

Lebens ’66l Patent does not disclose at least this one element of the asserted claims.

As for the second element, Respondents have failed to show by clear and convincing

evidence that the Lebens ’661 Patent discloses the element of the asserted claims of “wherein

said portable frame is adapted for being mounted to and readily disengaged from a stand.” (RIB

at 108.) Instead, they appear to rely on a combination of other references to satisfy this element.

(See id.) Moreover, Litepanels presented evidence that this element is not found in the

Lebens ’661 Patent. (See CX-2075C at Q&A 252.) This element is found in all of the asserted

claims of the ’022 Patent. Accordingly, the ALJ finds that the Lebens ’661 Patent cannot

anticipate the asserted claims of the ’022 Patent because the Lebens ’661 Patent does not

disclose at least this one element of the asserted claims.

c) Ducharme ’336 Patent

Respondents assert that the asserted claims of the ’022 Patent are invalid over the

disclosure of U.S. Patent No. 7,014,336 to Ducharme et al (“the Ducharme ’336 Patent”) (RX­

319). (discussed supra Section VI.C.1.d)

It is not entirely clear fiom Respondents’ brief whether they contend that Duchanne ’336

Patent anticipates the asserted claims. In any event, the ALJ finds that the Ducharme ’336 Patent
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does not anticipate the asserted claims of the ’022 Patent. In particular, the AL] finds that

Respondents have failed to identify anywhere in the Ducharme ’336 Patent where this reference

discloses the following claim elements of the asserted claims of the ’022 Patent: (1) “a dimmer

whereby an illumination intensity of said semiconductor light elements may be user adjusted;”

and (2) “wherein said portable frame is adapted for being mounted to and readily disengaged

from a stand.” (See RIB at 42-45.)

As for the first element, Respondents state that “One focus of Ducharme is control of

LEDs. . . . Thus, Ducharme states, ‘The lighting fixture may include a controller and/or a

processor for controlling the intensities of the LEDs to produce various color temperatures in the

range.” (RIB at 122 (quoting RX-319 at 4:62-64).) The ALJ finds that it is not clear that this

section discloses “a dimmer whereby an illumination intensity of said semiconductor light

elements may be user adjusted.” Indeed, Respondents’ brief suggests that it does not because

immediately following this passage they state that “Dimmers were well-known in the art as part

of LED displays and backlighting systems and it would have been obvious...” This passage

suggests that Ducharme does not disclose dimmers. Moreover, Respondents presented no expert

testimony to explain how this disclosure meets the asserted claim limitation. Mere attorney

argument is insufficient to prove by clear and convincing evidence that this claim element is

present in the reference. See Whitserve, 20l2gWL 3573845, at *7 (“Such ‘argument of counsel

cannot take the place of evidence lacking in the record.”’ (quoting Estee Lauder, 129 F.3d at

595)). Without such testimony or evidence, this conclusory argument is insufficient to carry

their burden of proving invalidity by clear and convincing evidence. See Whitserve, 2012 WL

3573845, at *8 (refusing to use conclusory evidence to reverse finding of no invalidityThis claim

element is present in all of the asserted claims of the ’022 Patent. Accordingly, because this
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element is lacking from the Ducharme ’336 Patent, the ALJ fmds that Respondents have failed to

prove anticipation by clear and convincing evidence for all of the asserted claims for that

reference.

As for the second element, “wherein said portable frame is adapted for being mounted to

and readily disengaged from a stand.” Respondents do not provide any evidence that this

limitation is disclosed in the Ducharme ’336 Patent. (RIB at 123.) Instead, Respondents appear

to rely on a combination of other references to satisfy these elements, in particular the stand

element. (See id.) Moreover, Litepanels presented evidence that this element is not found in the

Ducharme ’336 Patent. (See CX-2075C at Q&A 151.) This element is found in all of the

asserted claims of the ’O22Patent. Accordingly, the ALJ finds that Respondents have failed to

prove that this reference anticipates the asserted claims of the ’O22 Patent because they have

failed to prove by clear and convincing evidence that the Ducharme ’336 Patent discloses this

element of the asserted claims.

d) Belliveau ’893 Patent

Respondents assert that the asserted claims of the ’O22 Patent are invalid over the

disclosure of U.S. Patent No. 6,357,893 to Belliveau (“the Belliveau ’893 Patent”) (RX-326).

(discussed supra Section VI.C.1.e)

It is not entirely clear from Respondents’ brief whether they contend that the

Belliveau ’893 Patent anticipates the asserted claims. In any event, the ALJ finds that the

Belliveau ’893 Patent does not anticipate the asserted claims of the ’O22Patent. In particular, the

ALJ finds that Respondents have failed to identify anywhere in the Belliveau ’893 Patent where

this reference discloses the following claim element of the asserted claims of the ’O22Patent: (1)

“wherein said frame is adapted for being mounted to and readily disengaged from a stand;” and
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(2) “at least one of said semiconductor light elements individually emitting light in a daylight

temperature range or tungsten color temperature range.” (See RIB at 117-118.)

Respondents rely on U.S. Patent No. 5,752,766 to Bailey (Bailey ’766 Patent) to disclose

the element “wherein said portable frame is adapted for being mounted to and readily disengaged

from a stand.”9 (RIB at 119.) Respondents assert that Figures 1 and 2 of the Bailey ’766

disclose “‘the cylindrical can-like shield may have opposed bosses 35 formed on the exterior

thereof wherebythe apparatus 10 may be suitably mounted on support structure, including

bail 36 in a conventionalmanner. Winghead screws 38 are operable to connect the bail 36 to

the shield 32 and for adjusting the attitude of the axis 11of the apparatus 10with respect to

the bail.’” (RIB at 119 (quoting RX-302 at 3:30-37).) However, as Litepanels’s expert and

Staff correctly note the Bailey ’766 Patent does not teach a frame that can be readily disengaged

from a camera apparatus. (See CRB at 30; SIB at 106.) Bailey discloses an apparatus that can

be mounted to a support structure, but easy disengagement is not disclosed. (SIB at 106) Instead,

as Litepanels’s expert testified Bailey discloses a device that appears to be permanently, or at

least semi-pennauently attached to a support structure such as an overhead framework or

scaffolding.” (CX-2075C at Q&A 637.) Respondents presented no expert testimony to explain

how this disclosure meets the asserted claim limitation. Mere attorney argument is insufficient

to prove by clear and convincing evidence that this claim element is present in the reference. See

Whitserve, 2012 WL 3573845, at *7 (“Such ‘argument of counsel cannot take the place of

evidence lacking in the record.”’). Without such testimony or evidence, this conclusory

argument is insufficient to carry their burden of proving invalidity by clear and convincing

9Respondents contend that the Bailey ’766 Patent and the Belliveau ’893 Patent should be treated as a single
disclosure for anticipation purposes. This is not entirely clear if this is correct. See Advanced Display Sys. v. Kent
State Univ., 212 F.3d 1272 (Fed. Cir. 2000) (explaining requirements for incorporation by reference). However,
because the ALJ finds that even if this disclosure is incorporated by reference there is still no anticipation, the ALJ
declines to determine what particular material is incorporated by reference from the Bailey ’766 Patent.
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evidence. See Whitserve, 2012 WL 3573845, at *8 (refusing to use conclusory evidence to

reverse finding of no invalidity). This element is found in all of the asserted claims of the ’022

Patent. Accordingly, the ALJ finds that this reference cannot anticipate the asserted claims of

the ’022 Patent because the Belliveau ’893 Patent (even if it does incorporate this disclosure by

reference fi'om the Bailey ’766 Patent) does not disclose at least this element of the asserted

claims.

Respondents argue that “Belliveau "discloses a lighting system with at least one LED

element emitthig light with a ‘color temperature within the range of 1000 K ~ 9500 K.”’ (RIB at

118.) Respondents argue that Belliveau states that:

When providing a lighting instrument constructed of a plurality of white LEDs it
can be of great advantage to adjust the color temperature of the emitted light. This
advantage is similar to the manual selection of prior art fluorescent lamps that are
"cool white" or "sofi white". By incorporating at least one additional wavelength
light source such as an amber or yellow LED types, the perceived color of the
light emitted by the white LEDs can be altered from a "cool" or bluish white to a
"soft" or yellowish light. The white continuous spectrum LED and an additional
wavelength LED may either be individual LEDs separately packaged and fixed to
a substrate or they may be manufactured so that both LEDs are contained within a
single housing and the housing is fixed to the substrate. It is known in the prior art
to package two narrow band (colored LEDs) in a single package for ease of
handling and mounting.

(RX-326 at 3:64-4:11.)

However, they point to no disclosure or evidence that Belliveau discloses “at least one of

said semiconductor light elements emitting light in a daylight or tungsten color temperature.”

Respondents presented no expert testimony to explain how this disclosure meets the asserted

claim limitation. Mere attorney argument is insufficient to prove by clear and convincing

evidence that this claim element is present in the reference. See Whitserve, 2012 WL 3573845,

at *7 (“Such ‘argument of counsel cannot take the place of evidence lacking in the record.”’).

Without such testimony or evidence, this conclusory argument is insufficient to carry their
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burden of proving invalidity by clear and convincing evidence. See I/Wtitserve,2012 WL

3573845, at *8 (refusing to use conclusory evidence to reverse finding of no invalidity) This

claim element is present in all of the asserted claims of the ’022 Patent. Accordingly, because

this element is lacking from the Belliveau ’893 Patent, the AL] finds that Respondents have

failed to prove anticipation for all of the asserted claims.

D. Obviousness

Included within the presumption of validity is a presumption of non-obviousness.

Structural Rubber Prods. C0. v. Park Rubber C0., 749 F.2d 707, 714 (Fed. Cir. 1984).

Obviousness is grounded in 35 U.S.C. § 103, which provide, inter alia, that:

A patent may not be obtained though the invention is not identically disclosed or
described as set forth in section 102 of this title, if the differences between the
subject matter sought to be patented and the prior art are such that the subject
matter as a whole would have been obvious at the time the invention was made to
a person having ordinary skill in the art to which said subject matter pertains.
Patentability shall not be negative by the manner in which the invention was made.

35 U.S.C. § lO3(a). Under 35 U.S.C. § l03(a), a patent is valid unless “the differences between

the subject matter sought to be patented and the prior art are such that the subject matter as a

whole would have been obvious at the time the invention was made to a person having ordinary

skill in the art to which said subject matter pertains.” 35 U.S.C. § l03(a). The ultimate question

of obviousness is a question of law, but “it is well understood that there are factual issues

underlying the ultimate obviousness decision.” Richardson-Vicks Ina, 122 F.3d at 1479; Wang

Lab., Inc. v. Toshiba C0rp., 993 F.2d 858, 863 (Fed. Cir. 1993).

Once claims have been properly construed, “[t]he second step in an obviousness inquiry

is to determine whether the claimed invention would have been obvious as a legal matter, based

on underlying factual inquiries including: (1) the scope and content of the prior art, (2) the level
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of ordinary skill in the art, (3) the differences between the claimed invention and the prior art;

and (4) secondary considerations of non-obviousness” (also known as “objective evidence”).

Smiths Indus. Med. Sys., Inc. v. Vital Signs, Inc., 183 F.3d 1347, 1354 (Fed. Cir. 1999), citing

Graham v. John Deere Co., 383 U.S. 1, 17 (1966). The ultimate determination of whether an

invention would have been obvious is a legal conclusion based on underlying findings of fact. In

re Dembiczak, 175 F.3d 994, 998 (Fed. Cir. 1999).

Obviousness may be based on any of the alleged p1"i0rart references or a combination of

the same, and what a person of ordinary skill in the art would understand based on his knowledge

and said references. If all of the elements of an invention are found, then:

a proper analysis under § 103 requires, inter alia, consideration of two
factors: (1) whether the prior art would have suggested to those of
ordinary skill in the art that they should make the claimed composition or
device, or carry out the claimed process; and (2) whether the prior art
would also have revealed that in so making or carrying out, those of
ordinary skill would have a reasonable expectation of success. Both the
suggestion and the reasonable expectation of success must befounded in
theprior art, not in the applicant's disclosure.

Velander v. Garner, 348 F.3d 1359, 1363 (Fed. Cir. 2003) (emphasis added) (internal citations

omitted).

The critical inquiry in determining the differences between the claimed invention and the

prior art is whether there is a reason to combine the prior art references. See C.R. Bard v. M3

Sys., 157 F.3d 1340, 1352 (Fed. Cir. 1998). For example:

[A] patent composed of several elements is not proved obvious merely by
demonstrating that each of its elements was, independently, known in the
prior art. Although common sense directs one to look with care at a patent
application that claims as innovation the combination of two known
devices according to their established functions, it can be important to
identify a reason that would have prompted a person of ordinary skill in
the relevant field to combine the elements in the way the claimed new
invention does. This is so because inventions in most, if not all, instances
rely upon building blocks long since uncovered, and claimed discoveries
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almost of necessity will be combinations of what, in some sense, is already
known.

KSR Int’! C0. v. Teleflex, Inc., 550 U.S. 398, 418-19 (2007) (emphasis added). The Federal

Circuit case law previously required that, in order to prove obviousness, the patent challenger

must demonstrate, by clear and convincing evidence, that there is a “teaching, suggestion, or

motivation to combine. The Supreme Court has rejected this “rigid approach” employed by the

Federal Circuit in KSR Int ‘ZCo. v. Teleflex Inc., 500 U.S. 398 (2007), 127 S.Ct. 1727, 1739. The

Supreme Court stated:

When a work is available in one field of endeavor, design incentives and other
market forces can prompt variations of it, either in the same field or a different
one. If a person of ordinary skill can implement a predictable variation, § 103
likely bars its patentability. For the same reason, if a technique has been used to
improve one device, and a person of ordinary skill in the art would recognize that
it would improve similar devices in the same way, using the technique is obvious
unless its actual application is beyond his or her skill. Sakraida and Anderson’s­
Black Rock are illustrative—acourt must ask whether the improvement is more
than the predictable use of prior art elements according to their established
function.

Following these principles may be more difficult in other cases than it is here
because the claimed subject matter may involve more than the simple substitution
of one known element for another or the mere application of a known technique to
a piece of prior art ready for the improvement. Often, it will be necessary for a
court to look to interrelated teachings of multiple patents; the effects of demands
known to the design community or present in the marketplace; and the
background knowledge possessed by a person having ordinary skill in the art, all
in order to determine whether there was an apparent reason to combine the known
elements in the fashion claimed by the patent at issue. To facilitate review, this
analysis should be made explicitly. See In re Kahn, 441 F.3d 977, 988 (CA Fed.
2006) (“[R]ejections on obviousness grounds carmot be sustained by mere
conclusory statements; instead, there must be some articulated reasoning with
some rational underpinning to support the legal conclusions of obviousness”). As
our precedents make clear, however, the analysis need not seek out precise
teachings directed to the specific subject matter of the challenged claim, for a
court can take account of the inferences and creative steps that a person of
ordinary skill in the art would employ.

[...]
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The obviousness analysis cannot be confined by a fonnalistic conception of the
words teaching, suggestion, and motivation, or by overemphasis on the
importance of published articles and the explicit content of issued patents. The
diversity of inventive pursuits and of modem technology counsels against limiting
the analysis in this way. In many fields it may be that there is little discussion of
obvious techniques or combinations, and it often may be the case that market
demand, rather than scientific literature, will drive design trends. Granting patent
protection to advance that would occur in the ordinary course without real
innovation retards progress and may, in the case of patents combining previously
known elements, deprive prior inventions of their value or utility.

KSR, 550 U.S. at 417-419; 127 S.Ct. at 1740-41. The Federal Circuit has harmonized the KSR

opinion with many prior circuit court opinions by holding that when a patent challenger contends

that a patent is invalid for obviousness based on a combination of prior art references, “the

burden falls on the patent challenger to show by clear and convincing evidence that a person of

ordinary skill in the art would have had reason to attempt to make the composition or device, or

carry out the claimed process, and would have had a reasonable expectation of success in doing

so.” PharmaStem Therapeutics, Inc. v. ViaCell, Inc., 491 F.3d 1342, 1360 (Fed. Cir.

2007)(citing Medichem S.A. v. Rolabo S.L., 437 F.3d 1175, 1164 (Fed. Cir. 2006)); Noelle v.

Lederman, 355 F.3d 1343, 1351-52 (Fed. Cir. 2004); Brown & Williamson Tobacco Corp. v.

Philip Morris, 1nc., 229 F.3d 1120, 1121 (Fed. Cir. 2000) and KSR, 127 S.Ct. at 1740 (“a

combination of elements ‘must do more than yield a predictable result’; combining elements that

work together ‘in an unexpected and fruitful manner’ would not have been obvious”). Further, a

suggestion to combine need not be express and may come from the prior art, as filtered through

the knowledge of one skilled in the art. See Certain Lens-Fitted Film Pkgs., Inv. No. 337-TA­

406, Order No. 141 at 6 (May 24, 2005).

“Secondary considerations,” also referred to as “objective evidence of non-obviousness,”

must be considered in evaluating the obviousness of a claimed invention, but the existence of

such evidence does not control the obviousness determination. Graham, 383 U.S. at 17-18. A
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court must consider all of the evidence under the Graham factors before reaching a decision on

obviousness. Richardson-Vicks Inc., 122 F.3d at 1483-84. Objective evidence of non­

obviousness may include evidence of the commercial success of the invention, long felt but

unsolved needs, failure of others, copying by others, teaching away, and professional acclaim.

See Perkin-Elmer Corp. v. Computervision Corp, 732 F.2d 888, 894 (Fed. Cir. 1984), cert.

denied, 469 U.S. 857 (1984); Avia Group Int'l, Inc. v. L.A. Gear California, 853 F.2d 1557, 1564

(Fed. Cir. 1988); In re Hedges, 783 F.2d 1038, 1041 (Fed. Cir. 1986); Kloster Speedsteel AB v.

Crucible Inc., 793 F.2d 1565 (Fed. Cir. 1986), cert. denied, 479 U.S. 1034 (1987). The burden

of showing secondary considerations is on the patentee and, in order to accord objective

evidence substantial weight, a patentee must establish a nexus between the evidence and the

merits of the claimed invention; a prima facie case is generally set forth “when the patentee

shows both that there is commercial success, and that the thing (product or method) that is

commercially successful is the invention disclosed and claimed in the patent.” In re GPAC Inc.,

57 F.3d 1573, 1580 (Fed. Cir. 1995); Demaco Corp. v. F. Von Langsdorfl Licensing Ltd, 851

F.2d 1387, 1392 (Fed. Cir. 1988), cert. denied, 488 U.S. 956 (1988); Certain Crystalline

Cefadroxil Monohydrate, Inv. No. 337-TA-293, C0rnm’n Op. (March 15, 1990). Once a

patentee establishes nexus, the burden shifts back to the challenger to show that, e.g.,

commercial success was caused by “extraneous factors other than the patented invention, such as

advertising, superior workmanship, etc.” (Id.) at 1393.

Generally, a prior art reference that teaches away from the claimed invention does not

create prima facie case of obviousness. In re Gurley, 27 551, 553 (Fed. Cir. 1994; Certain

Rubber Antidegradants, Inv. No. 337-TA-533 (Remand), Final ID (Dec. 3, 2008) (stating, “KSR

reaffirms that obviousness is negated when the prior art teaches away from the invention.”)).
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However, the nature of the teaching is highly relevant. Id. “A reference may be said to teach

away when a person of ordinary skill, upon reading the reference, would be discouraged fiom

following thepath set out in the reference, or would be led in a direction divergentflom thepath

that was taken by the applicant.” Id. (emphasis added). For example, “a reference will teach

away if it suggests that the line of development flowing from the reference's disclosure is

unlikely to be productive of the result sought by the applicant.” Ia’.

The Federal Circuit has recently explained, moreover, that the obviousness inquiry

requires examination of all four Graham factors. E.g., Mintz v. Dietz & Watson, Inc., 679 F.3d

1372, 1375 (Fed. Cir. 2012). Indeed, courts must consider all of the Graham factors prior to

reaching a conclusion with respect to obviousness. In re Cyclobenzaprine Hydrochloride

Extended—Release Capsule Patent Litig., 676 F.3d 1063, 1076-77 (Fed. Cir. 2012) (collecting

cases). At all times, the burden is on the defendant to establish by clear and convincing evidence

that the patent is obvious. Id. at 1077-78.

1. Differences Between the Claimed Inventions and the Prior Art

The AL] has discussed above the scope and content of the prior art and in particular the

elements missing from the various prior art references.

a) The ’823 Patent
Respondents assert that the asserted claims of the ’823 Patent are obvious in view of the

Lebens ’661 Patent, the Kishimoto ’128 Patent, the Lys ’626 Patent, the Belliveau ’893 Patent,

and the Ducharme ’336 Patent. As discussed supra in Section VI.C on anticipation, at least (but

not exclusively) the following differences exist between the asserted claims and these prior art

references:

0 For the Lys ’626 Patent, the Lebens ’661 Patent, the Belliveau ’893 Patent, and
the Ducharme ’336 Patent: “wherein said portable flame is adapted for being
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securably[sic] attached to and readily disengaged from a movable camera
apparatus such that, when mounted, said portable frame follows movements of the
movable camera apparatus;”

0 For the Lys ’626 Patent and the Lebens ’66l Patent, “an integrated power source
contained within or secured to said portable frame;” and

0 For the Kishimoto ’l28 Patent: “a control input for selectively controlling an
illumination level of the semiconductor light elements. . . .” of claim 19.

The ALJ finds for the reasons below that Respondents have failed to show any

motivation to combine these references to make up for these differences between the claimed

invention and the prior art.

For example, with respect to the Lys ’626 Patent, the Lebens ’661 Patent, the

Belliveau ’893 Patent, and the Ducharme ’336 Patent, these patents lack (at the very least) the

claim element “wherein said portable frame is adapted for being securably[sic] attached to and

readily disengaged from a movable camera apparatus such that, when mounted, said portable

frame follows movements of the movable camera apparatus.” Respondents argue that:

Attachment of lighting devices to stands or cameras was well known in the
lighting device art. See, e.g., the analogous references in U.S. Patent No.
4,984,135 to Crouch, RX-311, 2: 5-10; 3: 56 to 4: 21; U.S. Patent No. 5,580,163
to Johnson, RX-313, 4: 40-44; Figs. 1, 2, & 3. Moreover, it would have been
obvious for one skilled in the art to attach the lighting devices disclosed in Lys to
a camera. Once attached to a camera, the lighting device would follow the
movements of the camera. Mr. Wood confirmed that fixing a light to a camera
was known by 1998 and identified two known reasons for doing so: (1) so that the
light would move with the camera, so that any shadows would not change, and (2)
so that the light would remain close to the optical axis of the lens. Wood Tr. 155:
9-156: 13. This knowledge in the art would motivate one to attach the light of Lys
‘626 onto a camera, as recited in Claim 17.

(RIB at 36.) Respondents made similar statements for the other patents and referred back to this

statement for Lys. (See RIB at 41 (Lebens ’661 Patent) (“The use of mounts to attach light

sources to cameras was known in the art; see for example, Crouch, RX-311. Further motivation

on this condition is found above regarding the application of Claim 17 to the Lys ‘626 patent”);
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RIB at 44 (Ducharme ’336 Patent) (“It is known in the art to attach light assemblies to portable

video or film cameras. “At present there are a variety of light assemblies that can be mounted on

a portable video or film camera”. RX-311, 1: 12-13. Further motivation on this point is found

above regarding the application of Claim 17 to the Lys ‘626 patent.”); RIB at 48 (“Further

motivation on this point is found above regarding the application of Claim 17 to the Lys ‘626

patent.”).)

This is insufficient to establish obviousness. Respondents have failed to show that a

skilled artisan would be motivated to modify any of these references to include a frame that can

be “easily disengaged” and also “follows the movement of the movable camera” As discussed

above, this simply amounts to pointing out that something was known in the art and arguing it is

obvious. This is insufiicient to prove obviousness. KSR, 550 U.S. at 418 (“A patent composed

of several elements is not proved obvious by merely demonstrating that each of its elements was,

independently, known in the prior art.”); Innogenetics, N. V.,512 F.3d at 1374 (holding that post­

KSR “some kind of motivation must be shown from some source, so that the [fact finder] can

understand why a person of ordinary skill would have thought of either combining two or more

references or modifying one to achieve the patented [invention].” (citation omitted).) As for the

Lebens ’66l Patent, Belliveau ’893 Patent, and Ducharrne ’336 Patent there is absolutely no

analysis and cannot serve as the basis for an obviousness rejection. See id.; see also ActiveVideo

Networks, Inc. v. Verizon C0mmc’ns, Inc., --- F.3d ----, 2012 WL 3636908, at *12 (Fed. Cir.

August 24, 2012).

For the Kishirnoto ’128 Patent, Respondents asserted that “Dr. Scholl testified that the

knowledge of a person of ordinary skill in the art dating to the 1960s includes the use of a control

input for selectively controlling the illumination level of the semiconductor elements. RX-296C,
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Q&A 56-59. That limitation would be obvious to a person of ordinary skill in the art as it does

nothing more than encompass an arrangement of old elements with each element performing the

same function, e.g., dimming or changing intensity, that it had been known to perform, thus

yielding no more than one would expect from such an arrangement.” (RIB at 39-40.) This

simply amounts to pointing out that something was known in the art and arguing that this is

obvious. This is insufficient to prove obviousness. KSR, 550 U.S. at 418 (“A patent composed

of several elements is not proved obvious by merely demonstrating that each of its elements was,

independently, known in the prior art.”); lnnogenetics, N. K, 512 F.3d at 1374 (holding that post­

KSR “some kind of motivation must be shown from some source, so that the [fact finder] can

understand why a person of ordinary skill would have thought of either combining two or more

references or modifying one to achieve the patented [invention] .” (citation omitted).)

b) The ’652Patent
Respondents contend that the asserted claims of the ’652 Patent are obvious in view of

the Lebens ’66l Patent, the Lys ’626 Patent, the Belliveau ’893 Patent, and the Ducharme ’336

Patent. As discussed supra in Section Vl.C on anticipation, at least (but not exclusively) the

following differences exist between the asserted claims and these prior art references:

I For the Lys ’626 Patent, Ducharme ’336 Patent, Lebens ’66l Patent, and
Belliveau ’893 Patent: “wherein said portable frame is adapted for being mounted
to and readily disengaged from a stand.”

0 For the Lys ’626 Patent, Lebens ’66l Patent, and Belliveau ’893 Patent: “at least
one of said semiconductor light elements individually emitting light in a daylight
or tungsten color temperature range.”

The ALJ finds for the reasons below that Respondents have failed to show any

motivation to combine these references to make up for these differences between the claimed

invention and the prior art.
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For example, for the Lebens ’66l Patent, Respondents contend that the claim element, “at

least one of said semiconductor light elements individually emitting light in a daylight or

tungsten color temperature range,” and make the same obviousness arguments they made with

respect to the ’823 Patent that “the Litepanels Patents acknowledge that 5500° Kelvin is

‘commonly used in film and photography applications.’ JX-7, 21 3 ll-15. Also, Mr. Wood

acknowledged that color temperatures of 5500 to 7500° Kelvin were known in the art by 1998 to

be suitable to achieve a daylight look. Wood Tr. 600: 17 through 603 : 21. The choice of the

desired color temperatures would be self-evident to one in the art.” (RIB at 76; RRB at 41.)

This is not analysis of why a person of ordinary skill would be motivated to modify Lebens ’66l

Patent. As discussed above, this simply amounts to pointing out that something was known in

the art and arguing that this is obvious. This is insufficient to prove obviousness. KSR, 550 U.S.

at 418 (“A patent composed of several elements is not proved obvious by merely demonstrating

that each of its elements was, independently, known in the prior art”); Innogenetics, N V., 512

F.3d at 1374 (holding that post-KSR “some kind of motivation must be shown from some source,

so that the [fact finder] can understand why a person of ordinary skill would have thought of

either combining two or more references or modifying one to achieve the patented [invention].”

(citation omitted).) As for the Lys ’626 Patent and Belliveau ’893 Patent, there is absolutely no"

analysis and cannot serve as the basis for an obviousness rejection. See id.; see also ActiveVide0

Networks, 2012 WL 3636908, at *12.

With respect to the Ducharme ’336 Patent, it lacks (at the very least) the claim element

“wherein said portable frame is adapted for being mounted to and readily disengaged from a

stand.” Respondents argue that “[m]otivation to include a stand is found in Bosnakovic (RX­

327), Crouch (RX-311), and Stephens (RX-321) patents, and is explained by Dr. Scholl (RX­
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296C at Q&A 68-72.” (RIB at 96; RRB at 52 (same).) As an initial matter, this is improper and

insufficient under Ground Rule ll. The post-hearing brief must contain sufficient argument to

present the claim or defense. This simply refers the reader to Dr. Scholl’s testimony and

amounts to an improper attempt to incorporate by reference. For that reason alone, it is rejected.

In addition, even looking at Dr. Schol1’s testimony that Respondents have cited, Respondents

have failed to show that a skilled artisan would be motivated to modify Ducharme to include a

stand. Dr Scholl’s testimony in Q&A 68-72 merely describes what the references (Bosnakovic,

Crouch, Stephens) contain; it does not contain any infonnation about motivation to combine.

This testimony about what was present in the art is insufficient to explain why there was a

motivation to combine these references. i See ActiveVideoNetworks, 2012 WL 3636908, at *l2

(finding conclusory testimony insufficient to establish obviousness because such an approach is

“fraught with hindsight bias"); see also KSR, 550 U.S. at 418 (“A patent composed of several

elements is not proved obvious by merely demonstrating that each of its elements was,

independently, known in the prior art.”); lnnogenelics, N. V.,512 F.3d at 1374 (holding that post­

KSR “some kind of motivation must be shown fi"omsome source, so that the [fact finder] can

understand why a person of ordinary skill would have thought of either combining two or more

references or modifying one to achieve the patented [invention].” (citation omitted).)

c) The ’022 Patent
Respondents contend that the asserted claims of the ’022 Patent are obvious in view of

the Lebens ’66l Patent, the Lys ’626 Patent, the Belliveau ’893 Patent, and the Ducharme ’336

Patent. As discussed supra in Section VI.C on anticipation, at least (but not exclusively) the

following differences exist between the asserted claims and these prior art references:
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I For the Lys ’626 Patent, Ducharme ’336 Patent, Lebens ’661 Patent, and
Belliveau ’893 Patent: “wherein said portable frame is adapted for being mounted
to and readily disengaged from a stand.”

I For the Lys ’626 Patent, Lebens ’661 Patent, and Belliveau ’893 Patent: “at least
one of said semiconductor light elements individually emitting light in a daylight
temperature range or tungsten color temperature range.”

I For the Ducharme ’336 Patent and the Lebens ’661 Patent: “a dimmer whereby an
illumination intensity of said semiconductor light elements may be user adjusted;”

Before even considering the secondary considerations of nonobviousness (which the ALJ

must and does below), Respondents’ obviousness case against the ’O22Patent fails.

For example, with respect to Ducharme ’336 Patent and the Lebens ’661 Patent and their

lack of a “a dimmer whereby an illumination intensity of said semiconductor light elements may

be user adjusted.” With respect to the Lebens ’661 Patent, Respondents point to disclosure that

“[a]n0ther embodiment [of Lebens] . . . provides operator-selectable control of the pulse

frequency and/or pulse width to provide a reduced apparent brightness in order to increase

battery life in situations where maximum brightness is not required.” (RIB at 108 (quoting RX­

305 at 6:1-5.) Respondents then assert “both Mr. Pohlert and Mr. Wood testified that dimmers

were well known by 1998.” (RIB at 108 (citing Tr. 87:22-88, 610:7-19).) Setting aside that

Respondents provide no explanation what the language they quote from the Lebens ’661 Patent

discloses and refers to, Respondents’ conclusory assertion that dimmers were well known in

1998 does not even come close to establishing why a skilled artisan would have been motivated

to modify the disclosure in the Lebens ’661 Patent. See ActiveVide0 Networks, 2012 WL

3636908, at *l2 (finding conclusory testimony insufficient to establish obviousness because such

an approach is “fraught with hindsight bias”); see also KSR, 550 U.S. at 418 (“A patent

composed of several elements is not proved obvious by merely demonstrating that each of its

elements was, independently, known in the prior art.”); Innogenetics, NJ/Y, 512 F.3d at 1374
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(holding that post-KSR “some kind of motivation must be shown from some source, so that the

[fact finder] can understand why a person of ordinary skill would have thought of either

combining two or more references or modifying one to achieve the patented [invention].”

(citation on1itted).)

As for the remaining references, Respondents arguments for them are similarly deficient.

For example, for the Lys ’626 Patent, Lebens ’661 Patent, and Belliveau ’893 Patent,

Respondents contend that the claim element, “at least one of said semiconductor light elements

individually emitting light in a daylight temperature range or tungsten color temperature range,”

and make the same obviousness argument that they made with respect to the ’823 and ’652

Patents that “the Litepanels Patents acknowledge that 55O()°Kelvin is ‘commonly used in film

and photography applications.’ JX-7, 21:11-15. Also, Mr. Wood acknowledged that color

temperatures of 5500 to 7500° Kelvin were known in the art by 1998 to be suitable to achieve a

daylight look. Wood Tr. 600: 17 through 603 : 21. The choice of the desired color temperatures

would be self-evident to one in the art.” (RIB at 108 (Lebens), 112 (Lys), 118 (Belliveau); RRB

at 54-55 (same for Lebens), 58-59 (same for Lys); 64 (same for Belliveau).) This is not analysis

of why a person of ordinary skill would be motivated to modify either the Lys ’626 Patent,

Lebens ’661, or Belliveau ’893 Patent. As discussed above, this simply amounts to pointing out

that something was known in the art and arguing that this is obvious. This is insufficient to

prove obviousness. KSR, 550 U.S. at 418 (“A patent composed of several elements is not proved

obvious by merely demonstrating that each of its elements was, independently, known in the

prior art.”); Innogenetics, N. V., 512 F.3d at 1374 (holding that post-KSR “some kind of

motivation must be shown fiom some source, so that the [fact finder] can understand why a
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person of ordinary skill would have thought of either combining two or more references or

modifying one to achieve the patented [invention] .” (citation omitted).)

2. Objective lndicia of Nonobviousness
As indicated above, one of the Graham factors that must be considered in an obviousness

analysis, is “objective evidence of nonobviousness,” also called “secondary considerations.” See

Stratoflex, Inc. v. Aeroquip Corp., 713 F.2d 1530, 1536 (Fed. Cir. 1983) (“Thus evidence arising

out of the so-called ‘secondary considerations’ must always when present be considered en route

to a detennination of obviousness.”). However, secondary considerations, such as commercial

success, will not always dislodge a determination of obviousness based on analysis of the prior

art. See KSR Int ’l, 127 S.Ct. at 1745 (commercial success did not alter conclusion of

obviousness).

Although the ALJ finds that the Respondents have fallen far short in its presentation on

the other factors for establishing obviousness, the ALJ will still address Litepanels evidence

regarding secondary considerations -as the AL] must. ‘In this regard, Litepanels has contended

that its Domestic Products have received industry praise and achieved commercial success. (CIB

at 78-84) It also contends that its invention (1) satisfied a long felt but unresolved need (CH3 at

74-75), (2) succeeded where others have failed (CIB at 76), (3) was initially met with skepticism

(CIB at 76-77), (4) succeeded despite teaching away (CIB at 77-78), (5) was copied by others

(CIB at 84-87), and (6) has been licensed by competitors (CIB at 84). The ALJ finds that the

evidence has shown that Litepanels has proven these secondary considerations of

nonobviousness, as discussed in detail below.
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a) Industry Praise
Litepanels has received praise by others for its Domestic Products. In particular, the

evidence shows that Litepanels has won at least 28 industry awards for its domestic products,

specifically the MiniPlus, the lxl, and the Micro products. (Id., at pp. 99-105, CX-2000C at 1[

609; CX-724; CX-817; CX-2060.) Of particular note, Litepanels Domestic Products have

received two Emmys, one of which was given for “development so extensive an improvement on

existing methods or so innovative in nature that they materially affect the transmission, recording

or reception of television.” (CPX-107; CX-1; CX-818, CX-2000 at 11620-623.) The record

shows that this is the first time that an Emmy was awarded for lighting equipment. (CX-2000C,

11623.)

The evidence further shows that the first awards were from 2002-2005, shortly after the

MiniPlus products were launched. (CX-209C at 11609.) The evidence additionally has shown

that this praise can be linked to the features claimed in the asserted patents. See, e.g., Power­

One, Inc. v. Artesyn Technologies, Inc., 599 F.3d 1343, 1352 (Fed. Cir. 2010); Crocs, Inc. v. Int’!

Trade Comm'n, 598 F.3d 1294, 1311 Ged. Cir. 2010) (“This court gives even more credit to the

administrative judge's finding of substantial industry praise for the claimed invention and the

products covered by the claimed invention. In the absence of any record evidence attributing

these secondary considerations to causes other than the claimed invention, Crocs may rely on

this added support for non-obviousnessf’). Here, the evidence shows that the MiniPlus, lxl, and

Micro products all practice the claims of the asserted patents. The Respondents have not shown

that any of these awards were given for some other feature that was not related to the asserted

patents. Accordingly, the evidence has shown that Litepanels’s patented products have received

substantial industry praise.
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b) Commercial Success
The evidence has further shown that the asserted patents are commercially successful.

Shortly after the introduction of its Domestic Products, Litepanels sales “boomed.” Between

July 2005 and May 2011.

D» (CX-3300-3310,CX-820,cX2000cat11601-)
Although sales alone are generally insufficient to prove commercial success, it may be

appropriate in certain contexts. Tec Air, Inc. v. Denso Mfg. Michigan Inc., 192 F.3d 1353, 1360­

61 (Fed. Cir. 1999) (evidence of sales of two million devices per month incorporating patented

technology supported non-obviousness finding). The ALJ finds that the evidence has shown,

that here, such a finding is appropriate.

In particular, the evidence shows that Litepanels created the market for LED

photographic lighting devices. (CX-1955C, Q&A 322-323.) Specifically, Litepanels began

selling LED photographic lighting devices in 2003. (Id. at Q&A 187.) When the inventors first

showed the MiniPlus at the NAB trade show (the annual trade show for the National Association

of Broadcasters), their booth was “jammed with people 15 deep all week.” (Id. at Q&A 201.) At

the end of the show, the Mini Plus received the Vangaurd Award for being the “first affordable,

on camera fill light for digital video.” (Id. at Q&A 204-205.) Thus, from the very beginning,

Litepanels’s Domestic Products have been successful and well regarded in the industry.

In addition, the evidence further shows that in 2007, Litepanels experienced such a high

demand for its products that it had to notify dealers that its orders were backlogged. (CX-2075C

at Q&A 585; CX-330.)

Litepanels also contends that the numerous licenses for its patents also demonstrate

commercial success. (CX-30C, CX-93C, and CX2000C at 1]606.) The record does not show,

however, that these licenses were obtained because of the strength of the patents as opposed to
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the desire to avoid litigation. (Tr. 709:l8-710:6.) Accordingly, these licenses do not support a

finding of commercial success, although the ALJ finds that the evidence shows that such a

finding is warranted based on the other facts discussed above.

c) Long Felt Need/Recognition of Problem
The ALJ finds that the evidence also shows that the patents solved a long-felt need in the

film and photography industries. (CX-2075C at Q&A 526-542.) The ALJ further finds that the

evidence shows a number of problems with the prior art devices. First, the prior art lighting used

for films and photography generated an excessive amount of heat and, thus, the lights had to be

placed some distance away from the subject being filmed or photographed. (Id.; CX-529.)

Second, the prior art devices were also “large, unwieldy, and fragile.” (CX-2075C at Q&A 531.)

Third, there were no battery-operated, camera-mountable lighting devices that could overcome

the issues associated with tungsten and fluorescent lighting devices. (Ia'.;CX-105C.) Fomth, the

fluorescent lights that were used flickered and would not result in a satisfactory television or

video image. (Id. at Q&A 537; CX-2061.) Finally, the prior art tungsten devices could not be

dimmed without changing the color temperature, which also resulted in an unsatisfactory image.

(Id. at Q&A 541, CX-2061.)

The ALJ finds that Litepanels solved this problem by replacing the prior art lighting

devices with white LEDs which emit very little heat and allowed the lights to be placed closer to

the person being filmed or photographed. (Id. at Q&A 543; CX-730; CX-736.) Additionally,

the white LEDs reduced the amount of energy and costs associated with lighting in the film and

photography industries. (Id. at Q&A 543.) Based on the above, the ALJ finds that the record

evidence shows that the claimed invention fulfilled a long felt need in the industry.
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d) Failure of Others/Skepticism
The ALJ finds that the record shows at the time of the invention many persons skilled in

the art were skeptical of the use of white LEDs in film and television. (CX-2075C, Q&A 554­

569; CX-2000C at 1]590-95, CX-812, CX-813, CX-814, CX-819.) Indeed, even as late as 2004,

experts in the field did not believe white LEDs were suitable for entertainment lighting, such as

film and television. (Id.) Moreover, many major lighting manufacturers continued to focus on

incandescent lights, despite being aware of the use of LED lights. (CX-2075C at Q&A 562­

569); see also Vulcan Eng’g C0., Inc. v. Fata Aluminium, Inc., 278 F.3d 1366, 1373 (Fed. Cir.

2002) (“The record shows contemporaneous recognition of the achievements of the Vulcan

system, including articles in trade journals and testimony of witnesses concerning the belief in

the engineering community that the lost foam process could not be effectively mechanized as a

continuous on-line process. Appreciation by contemporaries skilled in the field of the invention

is a useful indicator of whether the invention would have been obvious to such persons at the

time it was made”). Thus, the ALJ finds that the record shows a disbelief expressed by others

that at the time of the invention that LEDs would not be useful to light subjects in the film and

television industries.

e) Teaching Away by Others
Litepanels contends that there was a general assumption at the time of the invention that

White LEDs would not work well for lighting subjects because of their discontinuous spectrum.

(CX-2075C at Q&A 570-577; CX-819; CX-2010; CX-2011.) Additionally, the ALJ finds that

the evidence shows that major lamp manufacturers chose to invest in improved fluorescent light

systems instead of LEDs. (Id.) The ALJ notes that the Respondents have not presented any

evidence rebutting these statements. Thus, the evidence shows that although others did not

believe LEDs would be useful for lighting in film and television, Litepanels decided to use them
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despite this disbelief. In re Hedges, 783 F.2d 1038, 1041 (Fed. Cir. 1986) (“[P]roceeding

contrary to the accepted wisdom is ‘strong evidence of unobviousness.”’). Thus, the ALJ

finds that the evidence shows a teaching away of the claimed invention.

i) Copying by Competitors
The ALJ finds that the record shows that products currently on the market look identical

to Litepanels Domestic Products. (CX-2075, Q&A 615-620. CX-105C, at 112116-19; 114:2-10;

CX-745, CX-2000C at {I626.) Additionally, Respondents refer to their own products by the

names of Litepanels’s own products. (CX-171, CX-2000C at 11627.) In addition, the record

shows that many of the imported products are “virtual copies of Litepanels’s products.” (CX­

2075, Q&A 615; CX-617.) Accordingly, the evidence has shown copying by others.

In sum, the ALJ finds that the record contains clear evidence of secondary considerations

of obviousness.

3. Summary with Respect to Obviousness
In sum, the ALJ finds that there is an entire lack of any evidence to show a motivation to

combine any of the asserted references with any other references to fonn the claimed inventions.

Moreover, the ALJ finds that Litepanels has demonstrated secondary considerations of

nonobviousness that further weigh against a finding of obviousness. Accordingly, the ALJ finds

that the Respondents have failed to prove that the asserted claims of the asserted patents are

invalid as obvious.

E. Prior Public Use ‘

Respondents argue that the asserted claims of the asserted patents are invalid based on an

allegedpriorpublicuse of the claimedinventionby severalof the namedinventors—

— morethanoneyearpriortotheearliestfilingdateoftheparent’3lO
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Patent. However, as Respondents and Staff correctly note this argument was waived because it

was not raised in Respondents pre-hearing briefs. (See Ground Rule 8.l(f).) Thus, the ALJ finds

that the defense was waived and cannot be asserted.

Moreover, even if the defense was preserved Respondents have failed to carry their

burden of proving by clear and convincing evidence that there was a public use of the invention

before the critical date (September 7, 2000). Respondents’ efforts fall short in two important

areas. First, they fail to establish when the public use occurred. Second, they fail to establish

what was even tested

As for the date, Respondents offer no evidence of when

. Instead,Respondentsattempttoconstructatimelinebasedon

information regarding the development work conducted by a contractor hired by the named

inventors named Respondents argue that

(RIB at 134.)

Respondents also assert that

(RIB at 134.) Because the device tested was allegedly

—, Respondentshypothesizethat the alleged test must have occurred “betweenJuly 22,

1999 and October 23, 1999.” (RIB at 135.) Indeed, Respondents cannot even offer a consistent

time period of when the alleged public use occurred. Later in their brief, Respondents abandon

the July to Octobertime flame and arguethat “[h]adthe inventorsbeen in possessionof­

— prototypeatthetimeof—, Mr.Grosswendtwouldhave

used it, rather than Thus, December 20, 1999 establishes
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thelatestpossibledatefor—.” (RIBat 137.)Thissimplycannotestablish

by clear and convincing evidence that the alleged use occurred before September 7, 2000.

Respondents only trace the development timeline and guess when events based on unsupported

assumptions about what the inventors would have tested and what they were doing. Without

additionalfactsestablishingwhen— actuallyoccurred,thereisnowayof

knowing when the use occurred.

Asforwhatwastested,whilethereissometestimonythatitwas—,

there is no evidence about what the device actually was. Respondents offer some evidence of

other prototypes and some drawings of early designs, but this cannot establish by clear and

convincing evidence what was tested on Without more evidence

tyingthephysicalexhibitsanddrawingsto the actualprototypethatwastestedon_

—, thisevidencecannotsufficeto meettheclearandconvincingevidencestandard.

F. Best Modem

Section 112, 1[1 of Title 35 of the United States Code sets out the best mode requirement,

stating in relevant part that “[t]he specification shall contain . . . and shall set forth the best mode

contemplated by the inventor of carrying out the invention.” 35 U.S.C. § 112 111. The Court of

Appeals for the Federal Circuit has held that “[t]he purpose of the best mode requirement is to

ensure that the public, in exchange for the rights given the inventor under the patent laws, obtains

from the inventor a full disclosure of the preferred embodiment of the invention.” Dana Corp. v.

[PC Ltd. Partnership, 860 F.2d 415, 418 (Fed. Cir. 1988), cert. denied, 490 U.S. 1067 (1989).

'0 The ALJ notes that the Leahy-Smith American Invents Act, which was enacted on September 16, 2011, removes
best mode as an affirmative defense to patent infringement. However, this provision only applies to proceedings
commenced on or after its enactment, thus best mode is still available an affirmative defense in this investigation.
See Leahy-Smith America Invents Act, Pub. L. N0. 112-29, § 15(a)(3)(A) (2011) (explaining that the failure to
disclose the best mode “shall not be a basis on which any claim of a patent may be canceled or held invalid or
otherwise unenforceable”).
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The determination of whether the best mode requirement is satisfied is a question of fact, which

must be proven by clear and convincing evidence. Transco Products Inc. v. Performance

Contracting, Inc., 38 F.3d 551, 559-60 (Fed. Cir. 1994).

In determining compliance with the best mode requirement, two inquires are undertaken.

The first inquiry is whether, at the time of filing the patent application, the inventor possessed a

best mode of practicing the invention. Eli Lilly and C0. v. Barr Laboratories, Inc., 251 F.3d 955,

963 (Fed. Cir. 2001); see also Liquid Dynamics Corp. v. Vaughan C0., Inc., 449 F.3d 1209, 1223

(Fed.Cir. 2006); Spectra-Physics, Inc. v. Coherent, Inc., 827 F.2d 1524, 1535 (Fed. Cir. 1987)

(The specificity of disclosure necessary to meet the best mode requirement is determined “by the

knowledge of facts within the possession of the inventor at the time of filing of the application.”)

This first inquiry is subjective and focuses on the inventor’s state of mind at the time the patent

application was filed. Eli Lilly, 251 F.3d at 963. The second inquiry is, if the inventor did

possess the best mode, Whether the inventor’s disclosure is adequate to enable one of ordinary

skill in the art to practice the best mode of the invention. Id. This second inquiry is objective

and depends on the scope of the claimed invention and the level of skill in the relevant art. Id.

The “contours of the best mode requirement are defined by the scope of the “claimed

invention” and thus, the first task in any best mode analysis is to define the invention. Northern

Telecom Ltd. v. Samsung Electronics C0., Ltd., 215 F.3d 1281, 1286-87 (Fed. Cir. 2000). “The

definition of the invention, like the interpretation of the patent claims, is a legal exercise, wherein

the ordinary principles of claim construction apply.” Id. Once the invention is defined, the best

mode inquiry moves to determining whether a best mode of carrying out that invention was held

by the inventor. If so, that best mode must be disclosed. In Pfizer, Inc. v. Teva Pharmaceuticals
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USA, Ina, 518 F.3d 1353 (Fed. Cir. 2008), the Federal Circuit summarized its best mode

jurisprudence as follows:

We held that the best mode requirement does demand disclosure of an inventor’s
preferred embodiment of the claimed invention. However, it is not limited to that.
We have recognized that best mode requires inventors to disclose aspects of
making or using the claimed invention [when] the undisclosed matter materially
affects the properties of the claimed invention.

Pfizer, 518 F.3d at 1364 (intemal quotations and citations omitted).

Respondents have utterly failed to prove by clear and convincing evidence that Litepanels

failed to disclose the best mode for practicing its invention. The entirety of Respondents

argument (case citations omitted) is:

Mr. Wood testified that

Tr. Q&Al20. was
inventors’ carrying out their claimed invention,

and yet it is never mentioned in the Litepanels’ specifications.

The Commission has previously
details relating to the quality

or nature of the claimed invention constitute[s] a best mode violation,” and should
do so again in this investigation.

(RIB at 127 (case citations omitted).)

The ALJ finds that this cursory discussion falls far short of meeting the clear and

convincing evidence standard. Accordingly, Respondents have failed to prove Litepanels

violated the best mode requirement.

In addition, there is substantial evidence that suggests that the best mode requirement was

complied with or at least was not violated in this case. As Staff correctly notes, at least one of
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the nmned inventors testified

:. (Tr.403:8-24.)Giventheconflictingevidenceofwhentheinventors_

-, it is not clearthattheyevenpossessedthisallegedbestmodeat the timeof the patent

filing. Also, as Staff points out, the patent specifications of all of the asserted patents disclose

the avoidance of too much or too little of any color in the color spectrum in order to make

appropriate white light. (See, e.g., JX-4 at 8:58-62 (“Most white LEDs have color spikes as Well.

These spikes of color combined with improper proportions of other wavelengths can render the

colors of objects seen or photographed as incorrect or odd in hue.”).) Thus, there is evidence

suggesting that the alleged best mode was arguably disclosed. Finally, there was evidence in the

record suggesting that a person of ordinary skill would have known- (Tn131115-17;OX­
1971C at Q&A 67, 101.) Such routine details do not need to be disclosed under the best mode

requirement. See Liquid Dynamics Corp. v. Vaughan Co., 449 F.3d 1209, 1223 (Fed. Cir. 2006)

(“The best mode requirement does not require the disclosure of ‘routine details’ that would be

apparent to one of ordinary skill in the art practicing the invention.” (citation omitted)).

Accordingly, this evidence creates further questions that at the very least demonstrate that

Respondents have failed to meet the clear and convincing standard of proof.

G. Indefiniteness

Respondents contend that the asserted claims would be invalid as indefinite if the ALJ

adapted Litepanels’s construction for the tenn “proper illumination.” As set forth supra, in

Section IV.C.l, supra, the ALJ has determined that the preamble is not limiting and in the
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alternative that Litepanels’s construction should be rejected even if the preamble was limiting.

Accordingly, the ALJ finds that the claims are not indefinite. (See Section IV.C.1, supra.)

H. Inequitable Conduct
As Staff and Litepanels discuss, Respondents, in their pre-hearing brief, alleged

Litepanelscommittedinequitableconductin failingto namean individualnamed—

as an inventor on all of the asserted patents. However, neither of Respondents’ post-hearing

briefs contain any evidence or argument regarding this contention. As such, the ALJ deems the

defense waived. (See Ground Rule 11.1)

VII. DOMESTIC INDUSTRY

A. Applicable Law
As stated in the notice of investigation, a determination must be made as to whether an

industry in the United States exists as required by subsection (a)(2) of section 337. Section 337

declares Lmlawfulthe importation, the sale for importation or the sale in the United States after

importation of articles that infringe a valid and enforceable U.S. patent only if an industry in the

United States, relating to articles protected by the patent . . . concerned, exists or is in the process

of being established. There is no requirement that the domestic industry be based on the same

claim or claims alleged to be infringed. 19 U.S.C. § 1337(a)(2). i

The domestic industry requirement consists of both an economic prong (i.ex,there must

be an industry in the United States) and a technical prong (i.e., that industry must relate to

articles protected by the patent at issue). See Certain Ammonium Octamolybdate Isomers, Inv.

No. 337-TA-477, Com1n’n Op. at 55, USITC Pub. 3668 (January 2004). The complainant bears

the burden of proving the existence of a domestic industry. Certain Methods of Making
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Carbonated Candy Products, Inv. No. 337-TA-292, C0mm’n Op. at 34-35, USITC Pub. 2390

(June 1991).

Thus, in this investigation Litepanels must show that it satisfies both the technical and

economic prongs of the domestic industry requirement with respect to the ’823, ‘652 and ‘O22

Patents. As noted, and as explained below, it is found that these domestic industry requirements

have been satisfied for all three patents.

A complainant in a patent-based Section 337 investigation must demonstrate that it is

practicing or exploiting the patents at issue. See 19 U.S.C. § 1337(a)(2) and (3); also see Certain

Microsphere Adhesives, Process for Making Same, and Products Containing Same, Including

Self-StickRepositionable Notes, Inv. No. 337-TA-366, Comm’n Op. at 8 (U.S.I.T.C., January 16,

1996) (“Certain Microsphere Adhesives”), a]j"d sub nom. Minn. Mining & Mfg. C0. v. U.S. Int'l

Trade Comm’n, 91 F.3d 171 (Fed. Cir. 1996) (Table); Certain Encapsulated Circuits, C0mm’n

Op. at 16. The complainant, however, is not required to show that it practices any of the claims

asserted to be infringed, as long as it can establish that it practices at least one claim of the

asserted patent. Certain Point of Sale Terminals and Components Thereofl Inv. N0. 337-TA-524,

Order No. 40 (April 11, 2005). Fulfillment of this so-called “technical prong” of the domestic

industry requirement is not determined by a rigid formula, but rather by the articles of commerce

and the realities of the marketplace. Certain Diltiazem Hydrochloride and Diltiazem

Preparations, Inv. No. 337-TA-349, U.S.I.T.C. Pub. No. 2902, Initial Determination at 138,

(U.S.l.T.C., February 1, 1995) (unreviewed in relevant part) (“Certain Diltiazem”); Certain

Double-Sided Floppy Disk Drives and Components Thereofl Inv. N0. 337-TA-215, 227 U.S.P.Q.

982, 989 (Comrn’n Op. 1985) (“Certain Floppy Disk Drives”).
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The test for claim coverage for the purposes of the technical prong of the domestic

industry requirement is the same as that for infringement. Certain Doxorubicin and

Preparations Containing Same, Inv. No. 337-TA-300, Initial Determination at 109 (U.S.I.T.C.,

May 21, 1990) (“Certain Doxorubicin”), afi"d, Views of the Commission at 22 (October 31,

1990). “First, the claims of the patent are construed. Second, the complainant’s article or

process is examined to determine whether it falls within the scope of the claims.” (Id.) As with

infiingement, the first step of claim construction is a question of law, whereas the second step of

comparing the article to the claims is a factual detennination. Markman, 52 F.3d at 976. The

technical prong of the domestic industry can be satisfied either literally or under the doctrine of

equivalents. Certain Excimer Laser Systems for Vision Correction Surgery and Components

Thereof and Methodsfor Performing Such Surgery, Inv. No. 337-TA-419, Order No. 43 (July 30,

1999). The patentee must establish by a preponderance of the evidence that the domestic product

practices one or more claims of the patent. See Bayer, 212 F.3d at 1247.

The economic prong of the domestic industry requirement is defined in subsection

337(a)(3) as follows:

(3) For purposes of paragraph (2), an industry in the United States shall be
considered to exist if there is in the United States, with respect to the articles
protected by the patent, copyright, trademark or mask work concerned —

(A) Significant investment in plant and equipment;

(B) Significant employment of labor or capital; or

(C) Substantial investment in its exploitation, including
engineering, research and development, or licensing.

19 U.S.C. § 1337(a)(3).

The economic prong of the domestic industry requirement is satisfied by meeting the

criteria of any one of the three factors listed above. As discussed above, the AL] previously
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determined that Litepanels satisfies the economic prong of the domestic industry requirement.

See Order No. 22.

B. Technical Prong

The evidence shows that Litepanels has met the technical prong of the domestic industry

requirement. The domestic industry products that Litepanels relies upon are the MiniP1us,Micro,

and Croma Series lighting devices, which practice claim 1 of the ’652 Patent, claim 1 of the ’022

Patent, and claim 17 of the ’823 Patent, and on the lxl Series lighting devices, which practice

claim 1 of the ’652 Patent and claim 1 of the ’022 Patent. (CIB at 19.)

Respondents do not dispute that Litepanels has satisfied the technical prong of the

domestic industry requirement. (RIB at 149.) Similarly, Staff does not dispute that Litepanels

has satisfied the technical prong of the domestic industry requirement. (SIB at 40-41; 83; 101.)

1. The ’823 Patent

The evidence shows that each model of Litepanels’s Mini, Micro, and Croma-series

products each practice at least one claim of the ’823 Patent, namely claim 1 of the ’823 Patent.

The ALJ is limiting his analysis to Litepanels’s Micro. Certain Microsphere Adhesives, lnv. No.

337-TA-366, Comm’n Op. at 16 (January 16, 1996) (holding that a domestic industry need not

be found for each patent claim asserted and there only need be one claim of the asserted patent

for which there is a domestic industry). Nevertheless, the evidence shows that each of the

domestic industry products meets each and every claim limitation of claim 1. (CX-1971C at

Q&A 492-536; CX-213; CX-1993C.)
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a) “An illumination system suitable to provide proper illumination
for lighting of a subject in film or video, comprising: a lightweight,
portable frame having a panel including a mounting surface”

As set forth supra, the ALJ found that the preamble was not limiting. (See supra Section

IV.C. 1.) ­

The evidence shows that the Micro practices this element of Claim 17 of the ‘823 Patent.

(CX-1971C at Q&A 497-499.) The Micro comprises a portable flame having a panel including a

mounting surface that includes a lightweight flame made up of a rigid casing that surrounds and

protects its internal elements, and that this frame has a panel which in tum includes a circuit board

as a mounting surface. (Id.; CX-213; CPX-97.)

b) “a plurality of semiconductor light elements disposed on said
mounting surface”

The evidence shows that the Micro practice this element of Claim 17 of the ‘823 Patent.

The evidence shows that the Micro has a plurality of semiconductor light elements (LEDs)

disposed on its mounting surface. (CX-1971C at Q&A 500-5031 CX-213; CX-1993C.) These

semiconductor light elements are mounted directly on the circuit board that comprises the

mounting surface of the Micro. (Id.)

c) “an integrated power source contained within or secured to said
portable frame”

The evidence shows that the Micro practices this element of Claim 17 of the

‘823 Patent. The Micro includes an integrated power source in the form of a self-contained

battery unit that is secured to the portable flame of the Litepanels Micro. (CX-1971C at Q&A

504-506; CX-213.)

d) “wherein said portable frame is adapted for being securably[sic]
attached to and readily disengaged from a moveable camera
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apparatus such that, when mounted, said portable frame follows
movements of the moveable camera apparatus”

The Micro practices this element of Claim 17 of the ‘823 Patent. The portable frame of

the Litepanels Micro is adapted for being securable attached to and readily disengaged from a

moveable camera apparatus such that, when mounted, said portable frame follows movements of

the moveable camera apparatus. (CX-1971C at Q&A 507-509.) The evidence shows that the

Micro is able to be attached to a video or still camera via the camera’s hot shoe mount in a

manner that is secure, but may still be readily disengaged. (Id.; CX-213) When mounted, the

frame of the Litepanels Micro moves with the camera. (Id.; CX-213.)

2. The ’652 Patent

The evidence shows that each model of Litepanels’s Mini, Micro, 1X1 and Croma-series

products each practice at least one claim of the ‘652 Patent, namely claim l of the ‘652 Patent.

The ALJ is limiting his analysis to Litepanels’s 1X1 Daylight Flood. Certain lllicrosphere

Adhesives, Inv. No. 337-TA-366, C0mm’n Op. at 16 (January 16, 1996). Nevertheless, the

evidence shows that each of the domestic industry products meets each and every claim

limitation of claim 1. (CX-1971C at Q&A 430-491; CX-213; CX-1993C.)

a) “A lighting system suitable to provide proper illumination for
lighting of a subject in film or video, comprising: a portable frame
having a panel including a mounting surface;”

As set forth supra, the ALJ found that the preamble was not limiting. (See supra Section

IV.C.1)

The evidence shows that the 1X1 Daylight Flood comprises a portable frame having a

panel including a mounting surface (CX-l97lC at Q&A 434-436; CX-213). The 1X1 Daylight

Flood includes a lightweight frame made up of a rigid casing that surrounds and protects its
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intemal elements and has a panel which in tmn includes a circuit board as a mounting surface. (Id.;

CX-213; CPX-90.)

b) “a plurality of semiconductor light elements disposed on said
mounting surface, said semiconductor light elements emitting light
within a color temperature range suitable for image capture, at least
one of said semiconductor light elements emitting light in a daylight
or tungsten color temperature range”

The evidence shows that the 1X1 Daylight Flood practices this element of Claim 1 of the

‘652 Patent. The evidence shows that there is a plurality of semiconductor light elements (LEDs)

disposed on the mounting surface of the lxl Daylight Flood. (CX-1971C at Q&A 437-440.)

These semiconductor light elements are mounted directly on the circuit board that comprises the

mounting surface of the Litepanels lxl Daylight Flood. (Id.) The evidence shows that these

LEDs emit light at a color temperature of 4715 K, which is in the daylight range and is suitable

for image capture for the reasons discussed above. (Ia'.; CX-213; 1993C.)

c) “a focusing element for adjusting the focus and/or direction of the
light emitted by said semiconductor light elements”

The evidence shows that the lXl Daylight Flood practices this element of Claim 1 of the

‘652 Patent. The lxl Daylight Flood’s LEDs include a focusing element in the form of an

integrated primary optic lens included as a component within the body of the LED. (CX-1971C at

Q&A 441-443.) That focusing element is used for adjusting the focus of the LED by directing

the light it emits into a desired beam angle. (ld.; CX-213.)

d) “wherein said portable frame is adapted for being mounted to and
readily disengaged from a stand”

The evidence shows that the 1X1 Daylight Flood practices this element of Claim 1 of the

‘652 Patent. The lxl Daylight Flood is able to be attached to a stand in a manner that is non­
133



PUBLIC VERSION

permanent and may be easily detached via an industry standard connector on the bottom of the

flame. (CX-1971C at Q&A 444-446; CX-213.)

3. The ’022 Patent

The evidence shows that each model of Litepanels’s Mini, Micro, 1X1 and Croma-series

products each practice at least one claim of the ‘O22Patent, namely claim 1 of the ‘O22Patent.

The ALJ is limiting his analysis to Litepanels’1Xl. Certain Microsphere Adhesives, Inv. N0.

337-TA-366, Com1n’n Op. at 16 (January 16, 1996). Nevertheless, the evidence shows that each

of the domestic industry products meets each and every claim limitation of claim 1. (CX-1971C

at Q&A 537-604; CX-213; CX-1993C.)

66a) An apparatus for illuminating a subject for film, photography or
video, the apparatus comprising: a frame having a front”

As set forth supra, the ALJ found that the preamble was not limiting. (See supra Section

lV.C.1)

The 1X1 series products practice this element of Claim 1 of the ‘O22 Patent. The

evidence shows that the 1X1 Daylight Flood includes a lightweight flame made up of a rigid

casing that surrounds and protects the intemal elements and the flame has a flont. (CX-1971C

at Q&A 542-544; CX-213; CPX-90.)

b) “a plurality of semiconductor light elements disposed on the front
of the frame and configured to provide a continuous source of
illumination, said semiconductor light elements having a color
temperature suitable for image capture, at least one of said
semiconductor light elements individually emitting light in a daylight
color temperature range or a tungsten color temperature range”
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The 1X1 series products practice this element of Claim 1 of the ‘O22Patent. There are

a plurality of semiconductor light elements (LEDs) disposed on the mounting surface of the

lXl Daylight Flood_ (CX-1971C at Q&A 545-548; CX-213.) These semiconductor light

elements are mounted directly on the circuit board that comprises the flout of the flame of the

lxl Daylight Flood. (Id.) The evidence shows that those LEDs emit light at a color

temperature of 4715 K, which is in the daylight range. (Id.; CX-213; 1993C.)

c) “a dimmer whereby an illumination intensity of said
semiconductor light elements may be user adjusted”

The 1X1 series products practice this element of Claim 1 of the ‘O22 Patent. The

dimmer of the 1x1 Daylight Flood is a circular knob on the flame which allows the a user of

the lxl Daylight Flood to adjust the illumination intensity of the LEDs. (CX-1971C at Q&A

549-551; CX-213; 1993C.)

d) “wherein said frame is adapted for being mounted to and readily
disengaged from a stand”

The 1X1 series products practice this element of Claim 1 of the ‘O22 Patent. The lxl

Daylight Flood is able to be attached to a stand in a manner that is non- pennanent and may be

easily detached via an industry standard connector on the bottom of the flame. (CX-1971C at

Q&A 552-555; CX-213; 1993C.)

C. Economic Prong

On May 30, 2012, the ALJ issued an Initial Determination finding that Litepanels had

satisfied the economic prong of domestic industry requirement. See Order No. 22 (May 30,

2012). On June 20, 2012, the Commission determined not to review the order. (See Notice Of

Commission Determination Not To Review An Initial Determination Granting Complainants’
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Motion That They Have Met The Economic Prong Of The Domestic Industry Requirement (June

20, 2012).)

Having made the foregoing findings on whether the domestic industry requirement has

been met, the AL] finds that the disposition of this material issue satisfies Commission Rule

21().42(d). The ALJ’s failure to discuss any matter raised by the parties, or any portion of the

record, does not indicate that it has not been considered. Rather, any such matter(s) or portion(s)

of the record has/have been deemed immaterial.
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VH CONCLUSIONS OF LAW

The Commission has personal jurisdiction over the parties and subject-matter and in

rem jurisdiction over the accused products.

The importation or sale requirement of section 337 is satisfied.

The accused products infiinge the ’823 Patent, the ’652 Patent and the ’022 Patent.

Claims 17 and 28 of the ’823 Patent are invalid under 35 U.S.C. § 102 for

anticipation.

The remaining asserted claims of the ’823 Patent and the asserted claims of the ’652

and the ’022 Patents are not invalid under 35 U.S.C. § 102 for anticipation.

The asserted claims of the ’823, ’652 and the ’022 Patents are not invalid under 35

U.S.C. § 103 for obviousness.

The asserted claims of the asserted patents are not invalid for a prior public use.

The asserted claims of the asserted patents are not invalid for failing to meet the

indefiniteness or best mode requirement.

The technical prong of the domestic industry requirement for all of the asserted

patents has been satisfied.

It has been established that a violation exists of section 337 for claim 19 of the ’823

Patent and for the asserted claims of the ’652 and the ’022 Patent.

It has not been established that a violation exists of section 337 for claims 17 and 28

ofthe ‘823 Patent.
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IX. INITIAL DETERMINATION AND ORDER

Based on the foregoing, it is the INITIAL DETERMINATION of this ALJ that a

violation of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, has occurred in

the importation into the United States, the sale for importation, or the sale within the United

States after importation of certain LED photographic lighting devices and components thereof

that infiinge one or of claims 1, 57-58, and 60 of U.S. Patent No. 7,972,022; claims 1, 2, 5, 16,

18-19, 25 and 27 ofU.S. Patent N0. 7,318,652; and claim 19 ofU.S. Patent No. 6,948, 823. It is

held that no violation of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337,

has occurred in the importation into the United States, the sale for importation, or the sale Within

the United States after importation of certain LED photographic lighting devices and components

thereof that infringe claims 17 and 28 of U.S. Patent No. 6,948,823.

Further, this Initial Determination, together with the record of the hearing in this

investigation consisting of:

(1) the transcript of the hearing, with appropriate corrections as may hereafter be
ordered, and

(2) the exhibits received into evidence in this investigation, as listed in the attached
exhibit lists in Appendix A,

are CERTIFIED to the Commission. In accordance with 19 C.F.R. § 21O.39(c), all material

found to be confidential by the undersigned under 19 C.F_R. § 210.5 is to be given in camera

treatment.

The Secretary shall serve a public version of this [D upon all parties of record and the

confidential version upon counsel who are signatories to the Protective Order (Order No. 1.)

issued in this investigation, and upon the Commission investigative attorney.
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RECOMMENDED DETERMINATION ON REMEDY AND BOND

I. Remedy and Bonding

The Commission’s Rules provide that subsequent to an initial determination on the

question of violation of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, the

administrative law judge shall issue a recommended determination containing findings of fact

and recommendations concerning: (1) the appropriate remedy in the event that the Commission

finds a violation of section 337, and (2) the amount of bond to be posted by respondents during

Presidential review of Commission action under section 337(1). See 19 C.F.R. § 2l0.42(a)(1)(ii).

A. General Exclusion Order

Under Section 337(d), the Cormnission may issue either a limited or a general exclusion

order. A limited exclusion order instructs the U.S. Customs and Border Protection (“CBP”) to

exclude from entry all articles that are covered by the patent at issue and that originate from a

named respondent in the investigation. A general exclusion order instructs the CBP to exclude

from entry all articles that are covered by the patent at issue, without regard to source.

A general exclusion order may issue in cases Where (a) a general exclusion from entry of

articles is necessary to prevent circumvention of an exclusion order limited to products of named

respondents; or (b) there is a widespread pattern of violation of Section 337 and it is difficult to

identify the source of infringing products. 19 U.S.C. § 1337(d)(2). The statute essentially

codifies Cormnission practice under Certain Airless Paint Spray Pumps and Components

Thereoj’, Inv. No. 337-TA-90, Commission Opinion at 18-19, USITC Pub. 119 (Nov. 1981)

(“Spray Pumps”). See Certain Neodymium-Iron-Boron Magnets, Magnet Alloys, and Articles

Containing the Same, Inv. No. 337-TA-372 (“Magnets”), Commission Opinion on Remedy, the
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Public Interest and Bonding at 5 (USITC Pub. 2964 (1996)) (statutory standards “do not differ

significantly” from the standards set forth in Spray Pumps). In Magnets, the Commission

confirmed that there are two requirements for a general exclusion order: a “widespread pattern

of unauthorized use;” and “certain business conditions from which one might reasonably infer

that foreign manufacturers other than the respondents to the investigation may attempt to enter

the U.S. market with infringing articles.” The focus now is primarily on the statutory language

itself and not an analysis of the Spray Pump factors. Ground Fault Circuit lnterrupters and

Products Containing Same, Inv. No. 337-TA-615, Comm’n Op. at 25 (March 9, 2009);

Hydraulic Excavators and Components Thereof Inv. No. 337-TA-582, Comm’n Op. at 16-17

(January 21, 2009).

1. The Parties’ Arguments and Recommendation Regarding Briefing Before
the Commission

Litepanels argues that it is entitled to a general exclusion order. (CIB at 128-149.) Staff

agrees that, if the patents are determined to be valid and infiinged, a general exclusion order is

appropriate. (SIB at 114-120.)

Respondents only argue that Litepanels is not entitled to a cease and desist order against

any Fotodiox or Prompter People Respondents. (RIB at 149; RRB at 74.) Respondents make no

arguments relating to the general exclusion order, limited exclusion order, or bonding. The ALJ

has never had an investigation where respondents’ post-hearing brief was completely devoid of

any response or arguments relating to a complainant’s request for a general exclusion order.

While the lack of any arguments by Respondents would be considered a waiver of any

arguments related thereto imder the ALJ’s Ground Rules,“ the AL] is aware that such a waiver

USee Ground Rules 11.1 and 11.5 (deeming those issues not raised in the post-hearing briefs to be waived).
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may not necessarily be applicable to issues in the RD and that the Commission may not deem

any such arguments waived since the findings contained herein are only recommendations and

the Commission has traditionally requested additional briefing relating to remedy and bonding.

While the Commission may request additional briefing from the parties in this investigation

regarding the requested remedies, the ALJ believes that it would be fiindamentally unfair to

allow Respondents to argue against a general exclusion order and/or the bond rate when they

made the conscious decision not to address the issues in either their initial Q their reply post

hearing brief. This would not only allow Respondents the advantage of “seeing the other

player’s hand,” but it would also allow the Respondents to, in effect, circumvent the page

limitations set by the ALJ in their briefs, i.e., dedicating more pages to violation of Section 337

by avoiding addressing remedy and saving any arguments for remedy for the briefs before the

Commission. Indeed, Litepanels and Staff devoted a significant number of pages of their initial

post heating briefs to discussing remedy and, consequently, had fewer pages to devote to their

Section 337 violation arguments.

More importantly, allowing Respondents to make any arguments relating to remedy for

the first time before the Commission would essentially eviscerate the purpose of the

recommended determination. Commission Rule 2l0.42(a)(ii) directs the ALI to make a

recommended determination based on findings of fact as to the appropriate remedy and the bond

amount. 19 C.F.R. § 21O.42(a)(ii). The “recommended determination” would be incomplete (at

best) and meaningless (at worst) since there would, in fact, be no “determination” as one side’s

entire argument would remain unknown until a later date and any findings would be
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incomplete.” The Commission Rules require the AL] to make a recommended determination on

remedy and bond amount and, in order to effectively complete that task, the ALJ (as well as the

other parties and Stafl) should have a complete understanding of all of the parties’ arguments.

The ALJ recommends that Respondents’ briefing on remedy and bond be limited to those

arguments made during post-hearing briefing, namely whether Litepanels is entitled to a cease

and desist order. While this may appear to be severe, the ALJ is wary of beginning down a

slippery slope. Allowing Respondents in this investigation to present their remedy arguments for

the first time before the Commission and not presenting any arguments to the ALJ opens the

door to allowing the same in other investigations. This would further erode any meaningful

and/or effective recommended detennination fiom the administrative law judges.

2. Prevention of Circumvention (Section 337(d)(2)(A))

A general exclusion order is appropriate when necessary to prevent circumvention of a

limited exclusion order. 19 U.S.C. § l332(d)(2)(A). The evidence shows that a general

exclusion order is necessary to prevent circumvention of a limited exclusion order. To make

such a showing, a complainant must present evidence of intent to circumvent an order by

showing for example, a history of dishonest or evasive acts for the purpose of avoiding detection

or actual circumvention of a limited exclusion order. See, e.g., Certain Cigarettes and

Packaging Thereofi Inv. No. 337-TA-643, Order No. 23 at 4-5; (March 25, 2009); Certain

Sildenafil or Any Pharmaceutically Acceptable Salt Thereof Such as Sildenafil Citrate, and

Products Containing Same, Inv. No. 337-TA-489, Comm’n Op. at 7 (July 26, 2004). Further, an

evidentiary record that reveals that respondents have, or are capable ofi changing names,

12The ALJ notes that this circumstance is different from those instances where all remaining respondents were
found to be in default and]or where respondents concede to complai.nant’sarguments relating to remedy. In this
instance, Respondents have actively participated in this investigation but have specifically chosen not to address all
of the remedy issues raised.
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facilities, or corporate structure to avoid detection would, as another example, be relevant to an

mquiry under Section 337(d)(2)(A).

Here, the evidence shows that distributors, retailers, and/or manufacturers of the

infringing goods have engaged in the kind of purposeful evasive activity that would support a

finding of circumvention under Section 337(d)(2)(A):

Stellar’s r resentative stated that

. (CX-102C ll6:l7­
ll7:l4, l39:22-140:3; CX-1691 at LP_ITC-0161148; CX-l97lC at Q&A
418-CX-419; CX-777);

Respondents’ products are identical and share the same manufacturer, but
arebrandeddifferentlyfordistributionandsale,e.g.—
—. (cx-1971,Q&A621,cx-209;cx-212);

Entities can easily rebrand and there are few barriers for doing so. ( CX­
l97lC, Q&A 395, 402-409; CX-716-717; CX-709-711; CX-743-CX­
744);

Mr. Harooni, the owner of Stellar Li tin , has testified that

( CX­
l69l at LP_ITC-0161156; CX-1974C at Q&A 334);

Mr. Harooni has stated that a limited exclusion order would likely be
ineffective in the present circumstances of this Investigation because a
limited exclusion order would close off the U.S. market only to a handful
of companies and leave the market open to “literally hundreds of [other]
Chinese manufacturers of LED lighting systems.” He further emphasized
the emergence of many manufacturers in India, Vietnam, and other
developing nations, stating that there are at least 500 manufacturers of
LED lighting systems globally. (CX-1971C at Q&A 334-345, 418-419;
CX-777; CX-74; CX-1974C at Q&A 306- 315);
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ul

\\,/JX'JJ\.¢ at 1-ru.-r-1-r1.Jv,
cx-2300 at 106;cx-19710 at Q&A412);

0 Respondent Nanguang has recently applied for a trademark registration
under the brand name “LEDGO” and has sold photographic lighting
devices under that name, which show the Nanguang stylized “G” logos,
although LEDGO is identified as the manufacturer in public documents.
(CX-1971C at Q&A 407-409; CX-743; see also CPX-76); and

Thus, based on at least the above facts, the evidence shows a high likelihood of

circumvention of a limited exclusion order.

3. Pattern of Violation and Difficulty of Identifying the Source (Section 337
(d)(Z)(B)) _ ‘

The second statutory factor of Section 337(d)(2)(B) focuses on whether there is a

(1) pattem of violation and (2) a difficulty in identifying the source of the patented invention. 19

U.S.C. § 1337(d)(2)(B).

a) Widespread Pattern of Violation
Litepanels has presented sufficient evidence to show a Widespreadpattern of violation.

Specifically, the evidence has shown at least the following:
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According to a letter written by one of the Respondents to Secretary
Holbein, if the Respondents Weresubject to a limited exclusion order, it
would leave the market wide open to “literally hundreds of Chinese
manufacturers of LED lighting systems.” (CX-777);

Res ondent Stellar’s owner testified that

(CX-102C at 146 1-3)

A recent search on the intemet revealed that Respondents and a number of
other entities offered over 2,000 potentially infringing products for sale.
(CX-1974C at Q&A 305-330, 332; CX-1528-1622; CX-1971C at Q&A
318, 340-42; CX-4-29; CX-707-713; CX-716-718; CX-723; CX-741; CX­
743-744; CX-746; CX-781; CX-785; CX-1337-1386; CX-1392-1475; CX­
l528-l689; CX-1715-1722; CX-1730; CX-1732-1744; CX-1747-1778;
CX-1780-1781; CX-1784-l808;CX-102C at 54:2-12, CX-99C at 155:9-12,
CX-105C at 86:18-24 and CX-617);

There are at least 60 Asian LED lighting manufacturers with potentially
infiinging products that are actively conducting, or seeking to conduct,
business with retail and wholesale customers in the U.S. (CX-1971C at
Q&A 332.) International manufacturing sources are geographically
diverse, including companies located in China, Indonesia, Korea, Canada,
and Mexico. (CX-102C at 133:15-18.);

Respondents copy Litepanels’s products and refer to their own products by
Litepanels’s product names, e.g,, Nanguang uses the term “1X1” for its
own CN-60OH product . (CX-2075C at Q&A 619-620; CX-1OOCat 94:5­
97:7; CX-171; CX-634; CX-1995; CX-102C at 62:3-15; CX-100C at
24:13-16; see also CX-634; CX-1995.) Respondents Yuyao Lishuai,
Yuyao Fotodiox, and Fotodiox, Inc. also sell copies of Litepanels
products, e.g., the LEDIOOOand LED 120A. (CX-650; CX-1995; CX-646;
CX-783.);

The Respondents terminated by consent order (Visio and Elation), those
soon to be terminated by consent order (F&V and Nanguang), and
defaulted (Tianjin Wuqing Huanyu Film and TV Equipment Factory) have
imported, sold for importation, or sold afier importation articles that
infringe the Asserted Patents. (CX-1971C at Q&A 900, 962, 1338, 1585;
see also supra Section I.A.)

Thus, the evidence shows that there is a Widespread pattern of violation.
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b) Business Conditions
The market conditions also suggest that foreign exporters and domestic importers other

than the former and current respondents might attempt to enter the U.S. market with infringing

3IlZlCl€S.Cigarettes at pp. 6-7 (March 18, 2009). The evidence shows that there are low barriers

to entry.

The evidence shows that the initial capital investment required to start an LED
photographic lighting manufacturing facility would be modest because the assembly of
LED photographic lighting devices is simple, and does not require automated processes.
(CX-101C at 140:18-142:1; CX-96C at 78:11-24; CX-1974C at Q&A 318-20, 353.) As
detailed by two respondents, the manufacturing facilities are small and generally consist
of a small number of people in a room assembling components into a finished product.
(ld., CX-96C at 78:11-24; 80:6-15; CX-102C at 44:13-46:10, 57:10-2, 67:1-68:15.; CX­
10lC at 140:18-142:1);

The evidence has shown an increasing demand for LED based lighting devices. (CX­
2076C at Q&A 62-63; CX-1971C at Q&A 333.) Specifically, the evidence has shown
the cost of LED components is falling while the performance of these components is
rising. (CCX-1971C at Q&A 333.) Because of the low cost of these components (and
cheap manufacturing), the LED based lighting device market provides an ideal
opportunity for a manufacturer to yield high profit margins. (Id.); and

The evidence further shows that foreign entities wishing to enter the LED based lighting
devices market have ready access to established distribution networks. The evidence has
shown that online business-to-business intemet portals, such as wWW.eBay.com,
www.amazon.com, Www.alibaba.com, WWw.made-in-china.com, wWw.aliexpress.com,
wwwmanufacturer. com, wwW.diytrade.com,www.chinadirectbuy.com and many more,
allow foreign manufactures to sell its products intemationally. (CX-1971C, at p. 87,
Q&A 324, 327-328; CX-746; CX-723.)

Thus, given at least the above, the evidence has shown a widespread pattem of violation

and the necessary business conditions that satisfies the first sub-prong of Section 337(d)(2)(B)

c) Difficulty in Identifying the Source

The evidence shows that there is difficulty in identifying the source.

Respondents and others have made deliberate attempts to conceal the source of the

product. (CX-96C at 75:22-24, 76:6-10, 76:13-21, 77:4-6).
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I The evidence shows that the source of the product is hidden “within a complicated web
of anonymous companies, blind payment gateways and ambiguous brands and brand
names.” (CX-1971C at Q&A 379, 382; CX-99C at 45:13-16, 45:10-18, 46:10-47:4,
51:7-12, 51:17-18, 64:1-4, 68:9-12, 73:7-9, 77:7-12, 81:12-14, 84:11-12, 91:22-92:3,
96:20-22, 98:14-17; CX-102C at 116113-11724.);

¢ The evidence further shows that even the retailers of the accused products do not know
who manufactured their product. (CX-1971 C at Q&A 342, 382; CX-102C at 40:13­
41:3, 53:11-54:12, 123:1-8,124:18-24, 148:4-22; CX-100C at 89:9-11.);

I Manufacturers operate under multiple names, change their business names and brand
names, and participate in extensive re-branding of essentially the same product using
different sales channels, e.g., Internet websites. (CX-1971C at Q&A 380-419; CX—99C
at 65:3-9; CX-102C at 40:23-41 :1-3, 124:18-24.); and

0 The evidence shows that the accused products are shipped in plain cardboard boxes
with no product branding. (CX-1971C at Q. 383; CX-102C at 148:4-22; CX-1971C at
Q&A 383, 392; CX-99C at 53:2-54:3, 54:12-15,64:8-15, 69:22-70:7, 73:10-18, 77:13­
20, 85:21-86:12, 92:13-20, 97:1-7, 98:18-99:6; CX-100C at 158:10-159:l3; CX-96C at
94:6-19; CX-618.) These products are shipped with user manuals that also have no
identifying information. (CX-1971C at Q&A 384, 392; CX-153C; CX-99C at 138:12­
139:4;CX-100Cat l58:l0-l59:l3.).

Accordingly, the evidence shows both a widespread pattern of violation and a difficulty

in determining the source of the accused products.

In view of at least the foregoing, the evidence shows that, if a violation is found, the ALJ

recommends that a general exclusion order be issued in this investigation.

B. Limited Exclusion Order

Under Section 337(d), the Cormnission may issue either a limited or a general exclusion

order. A limited exclusion order directed to respondents’ infringing products is among the

remedies that the Commission may impose, as is a general exclusion order that would apply to

all infi'inging products, regardless of their manufacturer. See 19 U.S.C. § l337(d).

Litepanels argues, if a general exclusion order is not found to be appropriate, then a

limited exclusion order prohibiting Respondents from importing any LED photographic lighting
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devices that infiinge one or more of the asserted claims of the ‘823, ‘652 and ‘O22Patents. (CIB

at 149.) Staff agrees. (SIB at 120.)

If a general exclusion order is not warranted in this investigation, the ALJ recommends

that a limited exclusion order be issued.

C. Cease and Desist Order

Section 337 provides that in addition to, or in lieu of, the issuance of an exclusion order,

the Commission may issue a cease and desist order as a remedy for violation of section 337. See

19 U.S.C. § l337(i)(1). The Commission generally issues a cease and desist order directed to a

domestic respondent when there is a “commercially significant” amount of infiinging, imported

product in the United States that could be sold so as to undercut the remedy provided by an

exclusion order. See Certain Crystalline Cefadroxil Monohydrate, Inv. No. 337-TA-293, USITC

Pub. 2391, Comm’n Op. on Remedy, the Public Interest and Bonding at 37-42 (June 1991);

Certain Condensers, Parts Thereof and Products Containing Same, Including Air Conditioners

for Automobiles, Inv. No. 337-TA-334, Comm’n Op. at 26-28 (Aug. 27, 1997).

Litepanels does not request a cease and desist order. (See CIB at 127-150.)

D. Bond During Presidential Review Period

The Administrative Law Judge and the Commission must determine the amount of bond

to be required of a respondent, pursuant to section 337(j)(3), during the 60-day Presidential

review period following the issuance of pennanent relief, in the event that the Commission

determines to issue a remedy. The purpose of the bond is to protect the complainant from any

injury. 19 C.F.R. § 21O.42(a)(1)(ii), § 21O.50(a)(3).
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When reliable price information is available, the Commission has often set the bond by

eliminating the differential between the domestic product and the imported, infringing product.

See Certain Microsphere Adhesives,Processes for Making Same, and Products Containing Same,

Including Self-Stick Repositionable Notes, Inv. No. 337-TA-366, Comm’n Op. a 24 (1995). In

other cases, the Commission has turned to alternative approaches, especially when the level of a

reasonable royalty rate could be ascertained. See, e.g., Certain Integrated Circuit

TelecommunicationChips and Products Containing Same, Including Dialing Apparatus, Inv. N0.

337-TA-337, Comm’n Op. at 4l (1995). A 100 percent bond has been required when no

effective alternative existed. See, e.g., Certain Flash Memory Circuits and Products Containing

Same, ‘Inv.No. 337-TA-382, USITC Pub. No. 3046, Comm’n Op. at 26-27 (July 1997) (a 100%

bond imposed when price comparison was not practical because the parties sold products at

different levels of commerce, and the proposed royalty rate appeared to be de minimis and

without adequate support in the record).

Litepanels seeks a bond rate of 100% arguing that Respondents sell their products at

different price points and pricing information from the intemet is insufficient. (CIB at 149-150.)

Staff argues that a bond set at 50% is warranted based on the testimony of Mr. Woods who

testified that the retail price of Respondents’ products is about 35-30% lower than the price of

Litepanels’s products.

The ALJ agrees with Staff and recommends a bond rate of 50%. The evidence shows that

the Respondents products are typically sold at about 35-30% lower than the price of Litepane1s’s

products. (CX-1971C at Q&A 338.) Certain Two-Handle Centerset Faucets and Escutcheons,

and Components Thereofi 337-TA-422, Comm’n. Determination at 9-10 (March 17, 2000)

(setting bond rate based on price differential).
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II. Conclusion

In accordance with the discussion of the issues contained herein, it is the

RECOMMENDED DETERMINATION (“RD”) of the AL] should the Commission find a

violation, then it should issue a general exclusion order. Should the Commission determine that

a general exclusion order is not warranted, the ALI reconnnends that a limited exclusion order

directed at Respondents’ products found to infringe the valid claims of the ’823, ’652 and ’022

Patents be issued. Furthermore, Respondents should be required to post a bond of 50% during

the Presidential review period.

Within seven days of the date of this document, each party shall submit to the office of

the Administrative Law Judge a statement as to Whether or not it seeks to have any portion of

this document deleted fiom the public version. The parties’ submissions must be made by hard

copy by the aforementioned date.

Any party seeking to have any portion of this document deleted from the public version

thereof must submit to this office (1) a copy of this document with red brackets indicating any

portion asserted to contain confidential business information by the aforementioned date and (2)

a list specifying Wheresaid redactions are located. The parties’ submission concerning the public

version of this document need not be filed with the Commission Secretary.

SO ORDERED.

S6X /
Administrative LI Judge
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