inthe Matter of

WOODWORKING MACHINES |

Investigation No. 337-TA-174

USITC PUBLICATION 1979
MAY 1987

United States International Trade Commission / Washington, DC 20436



UNITED STATES INTERNATIONAL TRADE COMMISSION

COMMISSIONERS

Susan Liebeler, Chairman
Anne E. Brunsdale, Vice Chairman
| Alfred E. Eckes
Seeley G. Lodwick
David B. Rohr

Address all communications to
Kenneth R. Mason, Secretary to the Commission
United States International Trade Commission
Washington, DC 20436



NOTE REGARDING PUBLICATION DATE: The Commission reached its
final determinations concerning the violation of section 337 of the
Tariff Act of 1930 and the issues of remedy, the public interest,
and bonding in this investigation on June 16 , 1985. However, as
indicated on the front cover of this report, the report was not
published until May 1987. Publication was delayed until after the
Commission adjudicated a motion to modify the Commission's final
action in this investigation and a petition for reconsideration of
the Commissioners' final opinions. See 51 Fed. Reg. 28451 (Aug. 7,
1986) and 52 Fed. Reg. 7498 (Mar. 11, 1987).
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UNITED STATES INTERNATIQNAL TRADE COMMISSION
Washington, D€-20436 |
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In the Matter of
Investigation No. 337-TA-174

- CERTAIN WOODWORKING MACHINES

N Vs o Nat Nl s’

NOTICE OF TERMINATION OF INVESTIGATION;
ISSUANCE OF GENERAL EXCLUSION ORDER
AND FIVE CONSENT ORDERS

AGENCY: U.S. International Trade Commission.

ACTION: Notice is hereby given that the U.S. International Trade Commission
has issued five consent orders, has issued a general exclusion order, and has
terminated the above~captioned investigation.

FOR FURTHER INFORMATION CONTACT: P.N. Smithey, Esqg., Office of the General
Counsel, U.S. International Trade Commission, telephone 202-523-0350.

SUPPLEMENTARY INFORMATION:

Background. Investigation No. 337-TA-174 was conducted to determine
whether there is a violation of section 337 of the Tariff Act of 1930
(19 U.S.C. § 1337) in the importation or sale of certain woodworking machines
by reason of alleged unfair acts and practices by Taiwan and U.S. companies.
(See 48 F.R. 55786, Dec. 15, 1983; 49 F.R. 20767, May 31, 1984.) The
complainant was Delta International Machinery Corp. (See 49 F.R. 23463, June
6, 1984.) The respondents and intervenors included 1 South African company,
29 Taiwan companies, and 21 U.3. companies. Most of the respondents settled
with Delta or were dismissed for other reasons.

On February 7, 1985, the presiding administrative law judge (ALJ) issued
an initial determination (ID) holding the remaining respondents in default and
holding certain respondents in violation of section 337.
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On April 1, 1985, the Commission determined to review portions of the ID
concerning common—law trademark infringement (i.e., external design appearance
marks), patent infringement, misappropriation, definition of the domestic
industry, injury, and the alleged violation of section 337 by Taiwan
respondent Leroy International Corp. The Commission also determined not to
review portions of the ID concerning common—law trademark infringement (the
term "Contractor's Saw"), registered trademark infringement, false and
deceptive advertising, passing off, efficient and economic operation, default,
and the dismissal of two respondents. To supplement the ALJ's discussion of
those issues, the Commission adopted certain findings of fact proposed by
Delta and the Commission investigative attorney. (See 50 F.R. 14172, Apr. 10,
1985.)

Between April 22 and 30, 1985, Delta and the Commission investigative
attorney filed briefs on the issues under review and on the issues of remedy
the public interest, and bonding. Although the Commission solicited written
comments from the public and other Federal agencies concerning remedy, the
public interest, and bonding (see 50 F.R. 14172, Apr. 10, 1985%), no such
comments were received,

On June 17, 1985, upon review of the ID, the record, and the arguments of
the parties, the Commission affirmed the ID in part, and held that there is a
violation of section 337 of the Tariff Act of 1930 in the importation or sale
of certain woodworking machines. The Commission also reversed the ID in
part—i.e., with respect to the issue of common-law trademark infringement
(design appearance marks). (The Commission determined that there is no
violation of section 337 by reason of the infringement of Delta's alleged
common—-law trademarks in the overall external designs of its 10-inch table saw
and l4-inch band saw.) The Commission also determined that there is no
violation of section 337 by Taiwan respondent Leroy International Corp.

-

Commissioners Eckes and Rohr also determined that there is no violation
of section 337 in the importation or sale of the accused wood planing machines.

The Commission also determined that the appropriate remedy for the
violation of section 337 found to exist in this case i3 a general exclusion
order pursuant to section 337(d) and that public interest considerations do
not preclude such relief. The Commission also determined that, during the
Presidential review period provided for in section 337(g), the articles
directed to be excluded would be permitted to enter the United States under a
bond in the amount of 268 percent of the entered value of the articles.

Between March 28 and April 2, 1985, complainant Delta and the following
Taiwan respondents moved to terminate the investigation as to those
respondents on the basis of consent orders incorporated into settlement
agreements signed by Delta and the following respondents: Formosan United
Corporation, Good Will Mercantile Co., Show Soon Enterprises Co., Ltd.,
Fortune Development Corp., King Feng Fu Machinery Works Co., Ltd., and King
Tun Fu Machinery Co. The motions were unopposed.

[ ]
o

A notice soliciting written comments on the proposed consent orders was
published in the Federal Reqister of May 30, 1985 (50 F.R. 23085), and was

served on other Federal agencies. No comments ware received. v
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Upon review of the consent order motions, the Commission determined that the
contant of each motion, settlemant agreement, and proposed consent order
complied with the Commission's rules. The Commission also did not find any
indication that the parties' settlements were not in the public interest or
that the public would be adversely affected.by issuance of the proposed
consaent ordaers. The Commission accordingly granted the motions and issued the
consent orders. :

Termination of respondents Formosan United Corporation, Good Will
Mercantile Co., Show Soon Enterprises Co., Ltd., Fortune Development Corp.,
King Feng Fu Machinery Works Co., Ltd., and King Tun Fu Machinery Co. on the
basis of consent orders furthers the public interest by conserving the
resources of the Commission and the parties.

Having disposed of all pending matters, the Commission terminated the
investigation on June 17, 1985.

Public inspection. Copies of the consent order motions, the settlement
agreements, the consent orders, the nonconfidential version of tha ID, the
Commission’'s Action and Order and Commission Opinion in support thereof, as
well as all other nonconfidential documents on the record of the investigation
are available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, Docket Section, U.S. International
Trade Commission, 701 E Street NW., Washington, DC 20436, telephone
202-523-0471.

By order of the Commission,

enneth R. Mason
Secretary

Issued: gyne 18, 1985






UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN WOODWORKING MACHINES Investigation No. 337-TA-174
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COMMISSION ACTION AND ORDER

Background

The subject investigation was conducted to determine whether there is a =
violation of section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) in the
impo;tation or sale of various woodworking machines and integral components
thereof, by reason of alleged patent infringement, registered and common—-law
trademark infringement, false representation of manufacturing source, passing
off, and false and deceptive advertising, the alleged effect or tendency of
which unfair acts and practices is to substantially injure an industry,
efficiently and economically operated, in the United States. 1/

The original complainant was Rockwell International Corp. Delta

International Machinery Corp. was substituted as the complainant after Delta

1/ 48 Fed. Reg. 55786 (Dec. 15, 1983). See also 49 Fed. Reg. 20767

(May 16, 1984) and verified revised amended complaint.
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acquired Rockwell's Power Tool Division and the subject patent and trademark
rights. 2/ The respon&énts and intervenors.included 1 South African company,
29 Taiwanese companies, and 21 U.S. companies. 3/ Most of the respondents
settled with Delta or were dismissed for other reasons. 4/

On February 7, 1985, the presiding administrative law judge (ALJ) issued
an initial determination (ID) holding the remaining respondents in default and
finding certain respondents in violation of section 337,

On April 1, 1985, the Commission determined to review portions of the ID
concerning common—law trademark infringement (i.e., external design appearance
marks), patent infringement, misappropriation, definition of the domestic
industry, injury, and the alleged violation of section 337 by Taiwan
respondent lLeroy International Corp. 5/

The Commission also determined not to review those portions of the ID
concerning common-law trademark infringement (the term “éontractor's Saw"),
registered trademark infringement, false and deceptive advertising, passing
oFf, efficient and economic operation, default, and the dismissal of two
respondents. To supplement the ALJ's discussion of those issues, the
Commission adopted certain findings of fact proposed by Delta and the

Commission investigative attorney. 6/

2/ 49 Fed. Reg. 23463 (June 6, 1984).

3/ See n. 1, supra and 50 Fed. Reg. 7969 (Feb. 27, 1985).

4/ Id.; 49 Fed. Reg. 32692 (Aug. 15, 1984); 49 Fed. Reg. 35874 (Sept. 12,
1984); 49 Fed. Reg. 39118 (Oct. 3, 1984); 49 Fed. Reg. 39928 (Oct. 11, 1984);
49 Fed. Reg. 40678 (Oct. 17, 1984); 49 Fed. Reg. 50314 (Dec. 27, 1984);

50 Fed. Reg. 1138 (Jan. 6, 1985); 50 Fed. Reg. 3423 (Jan. 24, 1985);
50 Fed. Reg. 9142 (Mar. 6, 1985); 50 Fed. Reg. 20303 (May 15, 1985).
5/ 50 Fed. Reg. 14172 (Apr. 10, 1985). .
6/ Id.



Between March 28 and April 9, 1985, Delta and the following Taiwan

re;bondents filed joint motions for consent . orders directed to those

respondents:
s+ 1. Formosan United Corporation (Motion No. 174-72"C").
i 2, Good Will Mercantile Co. (Motion No. 174-73"C"),
¢ 3. Show Soon Enterprises Co., Ltd. (Motion No. 174-74%C"),
£ 4. Fortune Development Corporation (Motion No. 174-75"C").
= 5., King Feng Fu Machinery Works Co., Ltd. (Motion No. 174-77"C").
. 6. King Tun Fu Machinery Co. (Motion No. 174-77"C").

Between April 22 and 30, 1985, Delta and the Commission investigative
atforney filed briefs on the issues under review and on the issues of remedy,
the public interest, and bonding. Although the Commission solicited writter
comments from the public and other Federal agencies concerning remedy, the
public interest, and bonding, 7/ none were received.

This Action and Order provides for the Commission's final disposition of

all matters pending in investigation No. 337-TA-174.

ACTION

1. Consent order motions

Inasmuch as the consent order motions are unopposed and raised no issue
that requires findings of fact, the Commission determined on May 17, 1985,
that certifying the motions to the administrative law judge for an ID would
serve no useful purpose and would unnecessarily delay the final disposition of
the motions. 8/. The Commission therefore‘deqided to rule on the motions
directly and waive the provisions of rules 210.51(b)(2) and 211.20(b) (19
C.F.R. § 210.51(b)(2), 46 Fed. Reg. 46123, Nov. 23, 1984, and 19 C.F.R.

§ 211.20(b)), which require that motions for termination and the entry of

7/ Id.
8/ See 50 Fed. Reg. 23085 (May 30, 1985).



consent orders be submitted to an administrative law juddge for an initial
determination.

Qhe Commission also has determined that the content of each motion,

pe

settlement agreement, and proposed consent order complies with the

Cogigssion's rules. The Commission also has found that there is no indication

tﬁig'the parties’ settlement is not in tha public interest or that the public
would be adversely affected by issuance of the proposed consent order. 9/ The
Commission therefore has determined to grant the motions and to issue the

consent orders.

2. Review of ID and violation of section 337

Having adopted portions of the violation ID and reviewed other portions
thereof, and having considered the arguments of the parties and the record
compiled in this investigation, the Comission has determined that there is a
violation of section 337 in the importation or sale of certain woodworking
machines and integral components thereof, by reason of the unfair acts of
common—-law trademark infringement (i.e., the term "Contractor's Saw"), patent
infringement, registered trademark and logo infringement, passing off, and
false and deceptive advertising, the effect or tendency of which is to
substantially injure an industry, efficiently and economically operated, in
the United States.

The Commission has determined that there is no violation of section 337

.by Taiwan respondent Leroy Intermational. The Commission also has determined

9/ Public inspection copies of the motions, settlement agreement, and
proposed consent order, and a notice soliciting written comments thereon, were
served on other Federal agencies on May 22, 1985. The aforesaid notice was
published in the Federal Register of May 20, 1985 (50 Fed. Reg. 23085).

No comments were filed. -
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that there is no violation of section 337 by reason of the infringement of
Delta's alleged common-law trademarks in the overall external designs of its
10-inch table saw and l4-inch band saw.

Commissioners Eckes and Rohr also have determined that there is no

violation of section 33f in the importation or sale of the accused wood
planing machines.
The Commission has determined further that—'

1. The appropriate remedy for the violation of section 337 in this case
is a general exclusion order pursuant to subsection (d) of section 337:

2. The public interest.consideratiohs enunciated in subsections (d) and
(f) of section 337 do not preclude such relief;

3. The bond during the Presidential review period shall be 268 percent
of the entered value of the articles covered by the exclusion order.

ORDER
In accordance with the foregoing action, it is hereby ORDERED THAT—-

1. Motions Nos. 174-72%"C," -73"C," -74"C," -75"C," and -77"C" are
granted,; and

2. The proposed consent order appended to each motion shall be
issued.

It is further ORDERED THAT—-

1. Wood planing machines that infringe claims 1, 2, 3, 4,
or 5 of U.S. Letters Patent 4,436,126 (such as those
depicted in Exhibits N-P) are excluded from entry into the
United States for the remaining term of the patent (i.e.,
until March 13, 2001), except under license from the
patent owner;

2. Blade guard assemblies that infringe claims 1, 2, 3,
5 6, 7, 8, 9, 10, 11, 12, 13, or 14 of the U.S. Letters
Patent 3,754,493 (whether imported individually or as part
of a woodworking machine) are excluded from entry into the
United States for the remaining term of said patent (i.e.,
until Aug. 28, 1990), except under license from the patent
owner;
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3. Adjustable height fences that infringe claims 1, 2, 3,
or 4 of U.S. Letters Patent 4,174,100 (whether imported
individually or as part of a woodworking machine) are
excluded from-éntry into the United States for the
remaining term of said patent (i.e., until Nov. 13, 1996),
except under license from the patent owner;

. 4, Woodworking machines and their packaging, instruction
and user manuals, and promotional material that infringe—

a. complainant Delta International Machinery
Corp.'s common—~law trademark "Contractor's
Saw" or colorable imitations thereof 10/; or

b. the registered trademark "Unisaw"
(Registration No. 369,416); or

¢c. the registered trademark "Rockwell"
(registration No. 765,006); or

d. the registered "Rockwell" logo (registration
No. 1,031,246), which is depicted in
exhibit Q@ to this Action and Order—

are excluded from entry into the United States, except
under license from the owner of the aforesaid trademarks
and logo;

5. The articles ordered to be excluded from entry into
the United States pursuant to paragraphs 1-4 above shall
be entitled to entry under a bond in the amount of 268
percent of the entered value of the subject articles from
the day after this order is received by the President
pursuant to subsection (g) of Section 337 of the Tariff
Act of 1930 (19 U.S.C. §1337(g)(2)), until such time as
the President notifies the Commission that he approves or
disapproves this action, but, in any event, not later than
60 days after receipt of this action;

6. The Commission may amend the foregoing provisions of

this order in accordance with the procedure described in

section 211.57 of the Commission's Rules of Practice and
~ Procedure (19 C.F.R. § 211.57); and ‘

7. The Secretary shall serve copies of this Commission
Action and Order, the Commission Opinion in support

10/ E.g., "Contractor's Special."
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thereof, and the attached notice upon each party of record to this
investigation, and shall publish notice thereof in the Federal

Reqister.

By order of the Commission.

Kerine R. Mason
Secretary

Issued: June 18, 1985
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.United States Patent and Trademark Office

Qctober 26, 1984
(Date)

g 18 T0 CERTIFY that the annexed is & true copy from the records of this office
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By authority of the
COMMISSIONER OF PATENTS AND TRADEMARKS

T, Jx

Cortifying Offcor.
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7 TOALL TOVUQM THES E PRESENTH SAMA, COMES

| Thereas, THERS HAS BERN PRESENTED TO THE
Commimiener of Patenis and Treademarls

A PETITION PRAYING FOR THE GRANT OF LETTERS PATENT POR AN ALLEGED
/ NEW AND USEFUL INVENTION THE TITLE AND DESCRIPTION OF WHICH ARE CON-
B/l TAINED IN THE SPECIFICATIONS OF WHICH A COPY 13 HEREUNTO ANNEXED AND
HE  MADE A PART HEAEOP, AND THE VARIOUS REQUIREMINTS OF LaW IN SUCH CASES
K MADE AND PROVIDED HAVE BEEN COMPLIED WITH, AND THE TITLE THERETO IS,
B8 raoM THE RECORDS OF THE PATENT AND TraDEMARK OFFICE IN THB
}% CLAIMANT(S) INDICATED IN THE SAID COPY, AND WHEREAS, UPON DUR EXAMI-
NATION MADE, THE SAID CLAIMANT(S) 18 (ARE) ADJUDGED TO 28 ENTITLED TO
A PATENT UNDER THE Law,

)

._K; Now, Teaerore, THESE Lelters Palent ARE TO GRANT UNTO THE SAID

18 CLAIMANT(S) AND THE SUCCESSORS, HEIRS OR ASSIGNS OF THE SAID CLAIMANT(S)

E POR THE TERM OF SEVENTEEN YEARS FROM THE DATE OF THIS GRANT, SUMECT
TO THE PAYMENT OF ISSUE FEES AS PROVIDED 3Y LAW, THE RIGHT TO EXCLUDE
OTHERS FROM MAKING, USING OR SELLING THE SAID [NVBNTION THROUGHOUT THE
UNITED STATES.

Intestimony mlnrrnff/auhmu/”,
/aa/ru/cw:o’é(cm//d(o Batent and

Trademark @ffice 4 4 affsed ostle Cbp B

[SEAL) ’szﬂ,‘&; thirteenth oy A
’/ March “&,‘f ”m ane
Lnsiand nins Kancood and eighty-four B3

sasiof tho Sidypandince of the Yoited Sirtes




ATES PATENT AND TRADEMARK OFFICE

N ATIFICATE OF CORRECTION

. 4,436,126 Page 1 of 2
wch 13, 1984
# ":m,m : peter Lawson : o
! ied that OTOF 39DEATS in the abave-identified patent and that said Luetters Patent is hereby
"L'::M helow:

piease add claim 5 as follows:
A thicknessing machine for wood comprising:
(a) an elongated bed over which the wood passes, said bed being fixed

-5

," against movement in a vertical direction;
(b) an upper housing vertically spaced from, and movable up and down

with respect to, said elongated bed;

() a cutter and e drive roller mounted in said wpper housing for
rotation about separate parallel axes, said cutter and said drive roller being adapted
to respectively remove a thickness from wood passing over the bed and to move said

wood along said bed past said cutter;

(d) motor means for driving said cutter and said drive roller, said
motor means being supported by and being adapted to move wp and down with said
~Upper housing, thereby simplifying the driving of said cutter and said drive rollees;




STATES PATENT AND TRADEMARK OFFICE
CERTIFICATE OF CORRECTION

4,436,126 Page 2 of 2
. sarch 13, 1984
,‘.rl' ‘:'” @) : Peter Lawson
vt i that 070 sppears in the above-identified patent and that said Letters Patent is hereby
. nis
below:
! "‘ 'M

(e) four holiow pillars, one being located at each corner of the machine
and each containing a threaded shaft, for adjusting the vertical posiiion of said upper
housing on ‘said hollow pillars with respect to said elongated bed; and

(1) means for so coordinating the movement of said threaded shafts
as ® cause said upper housing to overall remain in an accurately predetermined
relationship relative to said bed as said upper howsing is moved wp and down relative

to said bed.—
On the title page "4 Claims”" should read --5 Claimse-,

Signed and Bealed this

Twelfth Day Of June 1984

(SEAL)
Attess:

_ GERALD J. MOSSINGHOFF
Attesting Officer Commessioner of Patenss and Trademaerks




Ugited States Patent () i) 4,436,126
7308 (45] Mar, 13, 1984
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, 0D PLANING MACHINE Primary Examiner—W. D. Bray
s .- . Poter Lawsos, Campinas, Brazil [5m ABSTRACT
i . Rockweil Interutional Corporstion, There is described a light, porwble thicknessing ma-
Ml Assignes: Pirsburgh, Ps. chine for wood, which comprises a base part including
. 18 ched(l)overwhichwoodwbemcknaledpmmd
o1 A”LN@-W an upper bousing (9) in which are mountad s cutter and
| Filed: Sep. 17, 1981 fgdm@wmwmemmeumboun
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B 164/13; 14/117R  exieading upwardly from the base part (2). At least two
(2] o of Seareh e 144/116 R, 117 R, 116,  Oppositely disposed pillars (4) have mounted coaxially
(s8] 144/130, 373 therein threaded shafts which engage with lugs fixed to
upper bousing (9), the lugs passing through longitudinal
(6] Refereaces Cited slots in the pillars (4). The threaded shafts are intercon-
U.S. PATENT DOCUMENTS nected m they rotate together, by means of sprock-
CAPRY oo . lIR B wer ends engaging an endless chain (6)
:7“& Z}g; Leonsrd o 144/130  rotation of the shafts thus effecting vertical movement
776 2/1999 Buttke .. 144/117R  Of the upper housing (9) to adjust the height of the
. cutter above the bed. :
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4,436,126

Ml -asion for the durstion of their
- e nrngug@ofmm;'mwultp
oot it 2 iransporting it to the site where it

subesques With s machine actually on

o (08 BT aste, and small adjustments (o the
_%“mgquwymm
e sUMMARY OF THE INVENTION

The preseBt o0 may easily be located at & succes-

laner
e ol ok s

coatact the :

feed rollers by a speed reduction means,
mdm.m;:mu(aormmm;mm
m“mmrudmummwmmwm
motor are mounted on & housing which is movably
supported sbove the bed, the housing being capable of
movement towards and sway from the ded.

BRIEF DESCRIPTION OF THE DRAWINGS

An embodiment of the present invention will now be

" described with reference to the accompanying draw.

ings in which: ‘ o
F1G. 1 shows an end view of the machine looking in

invention provides a compect, light and 20

2
carries an adjusting handle 7 connected .
shat 7 in that pillar. 10 e gy
Bebwthcbedlofthemhine.achmw
iaprovidadwithupwcka(k“!:Uanhgg

e machine for l‘).mdma\dh-chmﬁspu-doveaa«&

sprockets 3o that rowation of the adjustin handie
umiushﬁwmwhkhmspm:kas.u:
mubymofchinhndm“kﬂanm

threaded shafts 7 extend there are internally threaded
lugs 16 which upon rotation of shafts 7 cause vertical
movement of bousing 9 as shown in FIG. 7.

A chain dmm::pm' to maintain aslignment

o0 e uaed 458 PRI eoduced a8 it s required, !5 of the threaded
the

Wymummmcbuwbmg
9, above which is situated a motor 10, Within the bous-
m;’hmudacylhdﬁulmzﬂonuaﬁml-
lel and transverss to the bed 1 of the machine. The
cutter is driven by motor 10 via a single or multipie
y»unotgmenmmmmmguum
in . 8. .

Also mounted in upper housing 9 are a aumber, pref-
erably two, of feed rollers. Thess rollers 22 (see FI1G. ¢)
are driven via s reduction gear system, shown ia F1G. ¢
from the cutter drive 11, the reduction gear being
housed in the reduction box 12. More specifically, the

ml!onmeendorthecmmnoppodutkvee-.
3o beits 21 drives gears 26, 27, 28 and 29, the last gear 29

being engaged with the gear 30 that drives feed rolls 23,
The feed rollers are mounted on axes parallel and trans-

verie to the bed 1. *

The reduction gear 30 for driving the feed rollers is

35 equipped with a disengagement mechanism operated by

interruptar lever 13 which cas isolate the feed rollers
from the motor.

The upper housing 9 is slidably mountad on the four
vertical pillars 4 by receiving the pillars cliosely in bores

the direction in which wood is fed into the machine: 40 Penetrating the housing. Within the bores, there are

F1G. 2 shows a side view of the machine from the ‘

right as seen in FIG. 1;

FI1G. 3 shows a plan view of the machine;

FIG. 4 shows an undemmesath view of the machine
and

FIG. § is a side view of the machine with parts bro-
ken away t0 show certain operatng parts;

FIG. 6 is an end view with parts broken away to
show internal gearing and the vee-belt drive system;

F1G. 7 is an end view of FIG. § showing the gearing %0

used to drive the feed roils and the cutter; and

F1G. 8 is a view of the handle that chisnges the verti-
cal position of the upper housing with parts brokea
away to show the lug that causes vertical motion when
the handle is turned.
. The thicknessing machine or plaser of the present
invention comprises a bed 1, over which wood o be
shaped is passed. The bed 1 is on the upper surface of 8

formed lugs which each extend through the siot in their
respective pillar and threadedly engage the threaced
shaft therein.

The lugs are fixed to the upper housing 9, and thus,

45 when the thresded shafts are rotated, the upper housing

is raised or lowered depending on the direction of rota.
tion of the shafts.

In this way, the height of the cutter and feed roilers
sbove the bed is varied and the size of the finished
product adjusted.

In order to fix the upper housing at any particular
height, pinch screws 14 may be provided on one or
more pillars to clamp the housing to that or those pil-
lars.

The bed 1 may have idler moles set into it t0 reduce

. the friction of the wood a8 it passes over the bed.

1 claim:
1 Athicknu'uu;a_c!n’mhvingaplunﬁty of cor-

base part 2 of the machine and is bordered on two sides  ners for wood

by raised portions 3.
DESCRIPTION OF THE PREFERRED
EMBODIMENT

Extending upwardly from the raised porticns 3 are

four pillars 4, which are hollow and esch contain s 65°

threaded shaft accessible via a longitudinal ot in the
pillar. The upper ends of three of the pillars are closed
by end caps, and the upper end of the fourth pillar

comprising, _
(a) an ciongated bed over which the wood passes,
(b) an upper housing speced from said elongated bed,
(c) cuttsr and drive rollers mounted in said upper
housing for rotation sbout separats parailel axes,
(d) s plurality of hollow pillars each containing a
threaded shaft for adjusting said upper i
and locating the vertical position of said u
housing on said hollow pillars with respect o
eiongated bed.

il
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tad 8 reduction gesr system to the cutter
shaft 10 operate said drive rolfers,
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{571 ABSTRACT
A see through plastic U-shaped circular saw blade

guard and kerf splitter assembly wherein the guard is
pivotally swingably mounted on the kerf spiitter
through & relatively short inverted U-thaped link piv-
oted atone end in straddling relation to the ket splitter
with the web at the one end notched out to dispose the
notch end wall 1o engage the upper edge of the kerf
splitter and limit its upward and rearward pivotal move.
ment t0 maintain the link and guard pivoted at the
other end in straddling relation to the link within the
upper foreward segment of the pivotal path of the link
at all times to assure weight biased movemen: toward
the saw table and guarding position. The kerf splicter is
a plate of generally C-shaped configuration having at.
tachment boit passages in the forewsrd and rear ends
of the lower arm 10 provide at least one artachment boit
beneath and foreward of the rear end of the tble in 3
relatively insccessible position when installed o pre-
vent ready removal by the operstor. The respective
pivot connections include Pivot pins fizedly connected
mthcliakmﬁudlymnceudmm:\mdmm-
tively by end mounted press fitted washers and c3p nuts
0 prevent ready disassembly of the pivot connections
and removal of the link or guard. The assembly pro-
vides a non-removabdle safety guard.

14 Claims, 6 Drawing Figures
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1
CIRCULAR SAW BLADE GUARD

BACKGROUND OF THE INVENTION

The present invention relates to blade guard assem-
plies for motor driven, table type, circular saws in
which workpieces supported on the table workpiece
support surface are hand fed into a high speed rotating
saw blade which protrudes through a narrow blade pas-
sage formed in the table usually in centered relation to
the side edges of the table. In such saws, the high speed
rotating blade is a source of continuous danger to the
operators and shop personnel whenever the saw is op-
erating and many serious, even maiming injuries have
resulted due to the carelessness of operators and shop
personnel, particularly where no safety guards are pro-
vided, or ineffective safety guards typical of the prior
art have been provided.

Ineffectiveness of the prior art safety guards provided
resuits from several factors in the guard structures
heretofore provided. One of the principal factors con-
tributing to ineffectiveness has been the provision of
guard structures which interfere with clear visibility of
the saw blade during use and are so constructed that
they may be readily removed or swung to an inopera.
tive position by a seasoned operator who, because of an
exaggerated sense of operating skill or his familiarity
due to day-to-day use of such saws, discounts the immi-
nent danger. A further contributing {actor has been the

flimsy linkage systems provided to mount the guard for

its necessary rising and falling movement as the work-
piece is fed to the sae blade or as the angular reiative
adjustment of the blade and table are effected to make
bevel cuts.

Typical examples of such prior art guard assemblies
are shown in U.S. Pat. Nos. 2,352,235 to H.E. Tautz,
2,623,555 to W.A. Eschenburg and 2,787,305 to T.A.
Hess et al. (impairing visibility of the blade and readily
swingable to an inoperative position depending at the
back of the table).

Efforts t0 overcome these deficiencies have been
made by providing () transparent guards as shown in
U.S. Pat. Nos. 1,240,430 to P. Erickson, 2,876,810 to
J.M. Peterson et al. and 3,105,530 to R.E. Peterson et
al.; (2) a centrally pivoted guard as shown in U.S. Pat.
No. 2,754,857 1o H.A. Joslin; (3) a shortened side piate
as shown in U.S. Pat. No. 2,786,496 to W A, Eschen.
berg: (4) swing links internally of the guard mounted
on a kerf splitter to limit movement of the guard as
shown in U.S. Pat. No. 1,496,212 to S. French and
2,593,596 to G.V. Alson; and (5) a saw guard engage-
able with a portion of the kerf splitter to limit upward
movement as shown by U.S. Pat. No. 1.381,612t0 G.A.
Anderson. None of these efforts, however, provide a
wholly satisfactory guard or an inexpensive reliable
structure which adequaleiy prevents the operator from
readily removing the guard or swinging it to an inopera-
tive position.

SUMMARY OF THE INVENTION

The present invention has for its principal object the
provision of a safety guard assembly for a circular table
saw non-removably mounted on the kerf splitter which
is fixedly secured through a mounting bracket at a rela-
tively inaccessibie point beneath and inwardly of the
rear table edge to maintain a position in The plane of
rotation of the saw blade in all angularly adjusted posi-
tions of the saw blade relative to the table of the saw.
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A further object of the present invention resides in
providing a blade guard assembly according to the prin.
ciple object with a blade guard supporting link provid-
ing respective end pivotal connections to the kerf split-
ter and blade guard designed to resist lateral shifting
movement of the link and guard relative to the kerf
splitter and to limit pivotal movement of the guard be-
tween a normal position in which the guard is sup-
ported by the work support surface of the table in
straddling relation to the blade passage and a limit posi-
tion, determined by the supporting link which will pre.
vent the blade guard from being swung 1o an inoperate
position.

A further object of the present invention resides in
the provision of a rigid metal, guard supporting link of
inverted channel shaped configuration in cross section
provided at its oppotsite ends with coaxially aligned, lat-
erally spaced passages and an encompassing blade
guard of inverted channe! spaped configuration formed
in the area of its pivotal connection to the guard sup-
porting link with inwardly thickened wall portions lat-
erally dimensioned to provide area bearing contact
with the outer faces of the dependent link sidewalls to
thereby eliminate side play between the pivotally re-
lated bilade guard and supporting link and coaxially
through apertured to provide opposed pivot pin mount-
ing openings to press fittingly receive a pivot pin
thereby relegating pivotal wear to the link passages and
the portions of the pivot pin cooperating therewith.

Another object of the present invention resides in
providing the pivot pin of the preceding abject in the
form of a headed pin having a shank of a length greater
than the cross-sectional width of the blade guard
whereby the shank end remote from the head will pro-
trude beyond the outer side face of one guard sidewall
when the head is seated against the other sidewall and
providing the projecting shank end with a press fitted
cap nut seated against the one guard sidewall thereby
preventing ready removal of the blade guard.

A still further object of the present invention resides
in providing the guard supporting link of the previous
object with a pivotal connection to the kerf splitter in
the form of a sleeve bushing fixedly supported in a
through passage in the kerf splitter with its opposite
ends projecting from the opposite faces of the kerf
splitter sufficiently to fit between and have bearing
contact with the opposite link sidewalls and a pivot pin
dimensioned have a journalled fit in the sieeve bushing
with its opposite ends pressure fitted into and protrud-
ing beyond the coaxially aligned link passages to re- -
ceive in press fitted engage spring washers bearing on
the outer sidewall faces of the link thereby relegating
pivotal wear to the bushing and the portion of the pivot
pin cooperating therewith and preventing ready ce.
moval of the link.

BRIEF DESCRIPTION OF THE DRAWINGS

Further objects of the invention will appear from the
following description and appended claims when read
in conjunction with the accompanying drawings
wherein: )

FIG. 1 is a side elevational view of a table type circu-
lar saw illustrating the blade guard and kerf splitter as-
sembly of the present invention in operative mounted
position;

FIG. 2 is an eniarged sectional view taken substan-
tially on line 2—2 of FIG. 1 to illustrate the details of
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the pivotal connection provided to non-removably
mount the blade guard support link and anti-kickback
fingers on the kerf splitter; '

FIG. 3 is a plan view of the blade guard supporting
link employed to mount the blade guard on the kerf
splitter; .

FIG. 4 is a plan view of the blade guard;

FIG. § is an enlarged sectional view taken substan-

tially on line 3—3 of FIG. 1 illustrating the details of -

the pivotal connection provided to non-removably
mount the blade guard to the pivot pin journalled in the
blade guard supporting link; and

* FIG. 6 is a rear end view of the guard member show-
ing the kerf splitter in dot-dash lines to illustrate the
bearing engagement of the rear end of the guard mem-
ber and kerf splitter in its normal guarding position in
contact with the saw table.

DESCRIPTION OF THE PREFERRED
EMBODIMENT

With continued reference to the drawings wherein
the same reference numerals are empioyed throughout
the several views to indicate the same parts, the blade
guard and splitter assembly of this invention designated
by numeral 10 is shown applied t0 a tilting arbor table
saw 11 of the type shown and described in U.S. Pat. No.
3,581,784 issued June |, 1971 to Edward C. Warrick
et al. Saw 11 comprises a support base and cabinet 12
fixedly mounting a work support table 13 provided with
dependent front and rear trunnions 14 (the rear trun-
nion only being illustrated) supporting a tilt bracket 1§
mounting a drive motor, a blade arbor and drive means
including a saw blade 16 arranged to project upwardly
through the blade opening conventionally provided in
table 13 by a slotted insert piate 17. Bracket 15 in the
illustrated saw also carries the depth of cut and tilt con-
trols (not shown) for raising and lowering the blade rel-
atively to the table and tilting the blade relatively to the
table, such controls being operable as disclosed in the
aforcsaid patent by operation of the respective hand
wheels 18 and 19 and clamp lever 21.

- The blade guard and splitter assembly 10 is in the
form of unitary assembly as will be hereinafter de-
scribed in detail and is fixedly secured to the end face
of movable tilt bracket 15 through a mounting bracket
22 boited to bracket 15 by boit 23 and which is pres-
ently provided on some saws to mount existing splitters.
As best seen in FIG. 1, the boited end of bracket 22 lies
within the rear cabinet wall 24 which is slotted at 28
through its upper edge to permit its assembly and re-
moval after bracket 22 is bolted to bracket 18 and the
dependent hooked shaped mounting arm 26 of biade
guard and kerf splitter assembly 10, is boited at 27 and
27’ 10 bracket 22. It (oilows, therefore, that once rear
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cabinet wall 24 is in place bolts 23 and 27 are not -

readily accessibie to an operator who may decide to re-
move the biade guard and splitter assembly from
bracket 18. It also wiil be appreciated that mounting
bracket 22 adapts the blade guard and splitter assembly
10 for ready mounting on the rear trunnion of other
tilting arbor saws or even concealed portions of the
support base of tilting table saws. Such concgaied
mountings provide reasonable assurance that irrespon-
sible operators will not circumvent law or code regula.
tions requiring an adequate guard during all sawing op-
crations and further assurance in the saw illustrated can

.

, 4
be provided by applying wired tamper seals to prevent
removal of the cabinet walls. _

As best seen in FIGS. 1 and 2, hook shaped mounting
arm 26 is an integral part of a plate-like kerf splitter 28
of general C-shaped configuration as viewed in FIG. 1,
the hook shaped arm 26 comprising the depending
stem and lower inturned end of the C-shape. The upper
inturned end 29 takes the form of an elongated arm ex-
tending forwardly across the rear table edge in the
plane of rotation of saw blade 16. The lower free end
portion of arm 19 defines an arcuate forwardly and up-
wardly divider blade portion 31. Divider blade portion
31 extends arcuately upwardly and forwardly from a
point 32 lying just above the work support surface of
table 13 at the rear of the blade slot in insert plate 17
in the plane of rotation of the blade along an arcuate
path generated around the rotational axis of the blade
on a radius slightly greater than the radius of the outer-
most peripheral path of the blade when set at its maxi-
mum depth of cut. The upper free end of arm 29 is de-
fined by e vertical full width end segment 33 bisected
by the rotational plane of blade 16. This configuration
of arm 29 assures an operative kerf splitter which will
effectively enter the saw kerf in a workpiece as it passes
rearwardly beyond the arcuate rear segment of blade
16 exposed above the tabie surface and an arm of maxi-
mum lateral stability to resist the side pressures in part-
ing the portions of the workpiece defining the develop-
ing saw cut kerf.

To adapt the kerf splitter 28 to mount the blade
guard 38 of this invention, a through circular passage
36 (FIG. 2) is provided in the upper free end portion
of arm 29, rearwardly of end segment 33. Passage 36
closely receives, preferably through a press (it, the lat-
erally centered circular step shoulder 37 of stepped
bushing 38 having an axial through bore 39. As best
seen in FIG. 2, step shouider 37 is axially dimensioned
to the exact thickness of the metal plate used to form
kerf splitter 28 and at one end, the right end as seen in
FIG. 2, is formed with a radial flange 40 abuttingly
overlying the portion of arm 29 defining passage 36 to
automatically position bushing 38 axially with respect
to kerf splitter 28. .

Bushing 38 is formed with oppositely directed step
shoulders 41 of equal and lesser diameter than step
shoulder 37 respectively extending axially from the end
faces of step shoulder 37 and radial flange 39 to respec-
tive minor diameter end step shoulders 42 of equal di-
ameter and length equidistantly axially spaced from the
longitudinal center of bushing 38. it follows that the op-
posite end faces of bushing 38 define respective planes
equidistantly spaced from and parallel to the side faces
of kerf splitter 28 and the coincident plane of rotation
of blade 16. This laterally centered relationship of
bushing 38 and kerf spiitter 28 relative to the plane of
rotation of blade 16 adapts bushing 38 to journallingly
support a pair of anti-kickback fingers 43 on the re-
spective step shoulders 42 with a double end coil bias-
ing spring 44 (FIG. 2) disposed therebetween. As best
seen in FIG. 2, biasing spring 44 comprises respective
end coils 45 loosely surrounding step shouiders 41 and
joined at their adjacent inner ends by an integral con-
nector run 46 formed midway between coils 45 with a
bndging run 30 disposed to abuttingly engage the
upper edge 47 of kerf splitter 28. The opposite outer
ends of coils 48 are bent axially outwardly to form re-
spective anchor hooks 48 engaged behind the respec-
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live anti-kickback fingers 43 as shown in FIG. 2 to nor- |

mally bias fingers 43 to their dependent positions
<hown in FIG. 1 and yieldingly retain fingers 43 against
axial shifting movement off of step shouiders 42, [t will
pe appreciated that this assembly of bushing 38, kick-
pack fingers 42 and biasing spring 44 on kerf splitter 38
provides 3 unitary subassembly8c that can be con-
structed in advance of mounting the guard 3§ and that
the close fit of bushing 38 in passage 36 of kerf splitter
28 materially limits tilting of the journal mount pro-
vided for anti-kickback fingers 43 assuring their proper
free operation at all times.

To assure a rigid non-tilting journalled mounting of
guard 3$ on kerf splitter 28, the present invention pro-
vides a blade guard supporting link 51 (FIGS. 1
through 3 and $) of channel shaped configuration in
cross-section as best seen in FIGS. 2 and §. Referring
for the moment to these latter figures, it will be seen
that the spacing of the dependent sidewalls 52 of link
§1 is such that the inner sidewall faces freely but
closely engage the opposite end faces of bushing 38
while the outer sidewall faces freely but closely engage
the opposing planar walls of inwardly protruding, inte-
gral lands 83 (FIGS. 4 and §) formed on the inner faces
of dependent sidewalls 54 and $5 of channel shaped
guard 38,

As best-seen in FIGS. 1 and 3, the connecting web 56
of link §1 terminates inwardly from one end of depen-
dent sidewalls 52 to provide an abutment end face §7
lying in a plane inwardly offset relative to the aligned
passages 58 provided in sidewalls 52 at said one end
and extends forewardly terminating in the transverse
plane defined by the opposite ends of sidewalls 52. A
pair of aligned journal passages $9 are provided in side-
walls $2 inwardly of the opposite ends of sidewalls §2.
Preferably the axes of the aligned passages 58 and 59
are disposed to lie in a common plane parallei to web
56 centered vertically relative to link sidewalls $2. As-
sembly of guard 3§ with link $1 is preferably first com-
pleted to provide a unitary subassembly by inserting the
link end containing journal passages §9 into position
between lands 53 to align passages 59 with the aligned
through guard passages 61 (FIGS. 4 and §). Passages
61 are formed in the guard sidewalls at a point fore-
wardly of the longitudinal center of guard 3 to impart
a clockwise biasing weight component to the forward
end of guard 35 for a purpose which wiil presently ap-
pear. Passages 61 are of a diameter slightly less than
that of passages §9 and a headed pivot pin 62 having
a tight, preferably press fit, with passages 61 and pass-
ing frecly through link passages $9 is provided to jour-
nal link §1 for pivotal movement. Head 63 of pin 62
abuts the other face of guard sidewall 54 and shank 64
protrudes beyond guard sidewall 58. The protruding
shank end is then capped with a press (itted cap nut 68
set home to firmly abuttingly engage the outer face of
sidewall 8. This construction secures pivot pin in the
thickened sidewall portions of guard sidewalls 54 and
$8 while the cap nut assures a pivot connection that
cannot be disconnected on the whim of an operator by
driving pin 62 out of guard 38.

The unitary subassembly of guard 38 and link 51 is
then assembled with the unitary subassembiy of kerf
splitter 28 and kickback fingers 43 to provide a unitary
splitter-guard assembly that can be readily installed as
a unit and packaged separately for marketing with the
saw or as a replacement item for existing saws which

18

20

28

3o

38

40

45

5s

63

6

are provided with or can be adapted to receive the
bracket 22, This final assembly operation is effected by
grasping guard 3§ permitting the free end of link $1 to
depend below the guide sidewails $4 and §5. The ends
of bushing 38 carried by kerf splitter 28 are then en-
tered between the depending end of link §1 and bore
39 is aligned with passages 58. A plain ended pivot pin
64 (FIGS. 1 and 2), dimensioned to closely fit passages
58 and have a journal fit in bore 39, is entered endwise
into one passage 58 and passed through bore 39 and
the opposite passage $8 to dispose its opposite ends
protruding equidistantly beyond the opposed link side-
walls 82. The resuiting structure provides free pivoting
of pin 64 and link 81 relative to bushing 38 carried by
splitter 28, Completion of this pivot connection is ef-
fected by press fitting respective spring washers 68 or,
if desired, press fitted cap nuts onto the opposite ends
into end butted engagement with the outer faces of link
sidewalls §2 thereby providing a second pivot connec- -
tion that cannot be disconnected on whim by an opera-
tor

The resulting splitter-guard assembly is mountable as
2 unit on bracket 22. When once installed and the cabi-
net back wall 24 is secured in place to enclose at least
the innermost bolt connection 27, a guard assembly is
provided which cannot be readily removed or disman.
tled to enable the saw to be operated without 2 guard.
In addition, the guard 3§ cannot be grasped and swung
upwardly and rearwardly to a non-guarding position at
the rear of table 13 since the notch 57 in the web $6
which straddles kerf splitter 28 engages.the upper edge
of the kerf splitter to limit the rearward pivotal move-
ment of guard 3§ to a forwardly inclined position indi-
cated by the dot-dash line position D of FIG. L. From
this position, the guard upon release will be weight bi-
ased to automaticaily swing forewardly and down-
wardly into full blade guarding position designated A in
FIG. 1 with the lower edge of guard sidewall 8§ in full
length bearing engagement with table 13.

To further assure full gurading operation of the guard
assembly of this invention, the rear end of guard 3§ is
provided with an end wall 71 (FIGS. 1 and 6) having
a laterally centered vertical slot 72 formed at its lower
end with a divergent entrance mouth 73 and delimited
at its upper end by a thickened bridging end wall 74
spaaced {rom top wall 78 a distance to assure full butt-
ing engagement with the upper edge of kerf splitter 28
when guard 3S is in its normal guarding position A
(F1G. 1). Assuming a workpiece W (FIG. 1) is fed
along table 13 into the saw, the upper leading corner
of the workpiece will contact the 45° angular front
edges 76 of guard sidewalls 54 and 58 forcing guard 3§
and link 81 to swing upwardly more or less as a unit
around a fulcrum point 77 (FIG. 1) formed by the en-
gagement of the rear corner of bridging end wall 74
with the upper edge of kerf splitter 28 until the front
end of guard 38 reaches position B of FIG. 1. At the
time this position is reached the upper leading corner
will have reached a position below and slightly fore-
wardly of a vertical plane containing the pivot axis of
pin 62. Guard 38 will be maintained in proper strad-
dling relation to the saw blade by link $1 and the coop-
erative engagement of slot 72 and kerf splitter 28 dur-
ing this movement to house the biade ahead of work-
piece W which itself houses the descending blade seg-
ment within the developing saw kerf in the workpiece.
Relative journalling movement of link 81 around pivots
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62 and 64 takes place to permit this initial swinging
movement. As the leading edge of the workpiece passes
sufficiently close to the aforementioned plane contain.
ing the axis of pivot 62, the weight biasing component
of the forward end of guard 35 becomes effective to
swing guard 38 clockwise around pivot 62 to position
C of FIG. 1. In this position, link 51 will occupy an up-
wardly and forwardly inclined position relative to the
jower edge of guard sidewall 58 which assumes a posi-
tion parallel to table 13 in edge bearing engagement
with the upper surface of the workpiece. In this posi-
tion, bridging end wall 74 of guard slot 72 will have
moved upwardly out of engagement with the upper
-edge of kerf splitter 28 with the lower portion of siot 72
still in cooperative engagement with splitter 28 to aid
link §1 in maintaining guard 38 in straddling guarding
position relative to saw blade 16, the emerging saw
teeth and the developing saw kerf. It follows therefore
that the operator is fully protected against contact with
the blade in this position of guard 3§.

As the trailing end of the workpiece reaches the
aforesaid plane, the biasing weight component of the
forward end of guard 3§ becomes effective to impart
further clockwise swinging movement to the freely sys-
pended guard 38 around pivot 62 causing guard 3S to
assume a forwardly and downwardly inclined position
across the trailing upper corner of the workpiece. In
this position, the guard is still in straddling relation to
the blade and developing saw kerf to fully protect the
operator from the saw teeth emerging from the saw
kerf developing in the upper end surface and trailing
end of the workpiece. As the workpiece passes beyond
the back end of sidewall 88, the rounded forward end
of sidewall $8 will have contacted the work support
surface of table 13 and the weight component of the
guard 3§ and link 51 will become effective to cause
counter clockwise swinging movement of guard 3§
around pivot 62 and clockwise swinging movement of
link §1 around pivot 64 thereby lowering the rear end
of guard 3§ to its normal guarding position A of FIG.
1. During this lowering movement, a rolling action
takes place between the rounded foreward end of
guard sidewall 55 and table 13 until guard 3§ reaches
position A of FIG. 1.

The relatively wide lateral spacing of link journal pas-
sages 58 and 59 along the respective pivot pins 64 and
62 will adequately resist the sidewise canting forces im-
poscd on guard 38 and link §1 due to the canting forces
applied to the longer guard sidewall 55 as a conse-
quence of its supporting engagement with table 13 and

_the workpieces. Tiiting of either the blade 16 or table
13 to effect a bevel cut in the workpiece takes place
around an axis P (F1G. 6) lying along the intersection
of the table work support surface and the plane of rota-
tion of blade 16 in a clockwise direction as viewed from
the rear of the saw and in FIG. 6. As a consequence. the

guard and splitter assembly assume an angular relation’

to the work table as indicated by the inclined line 13 of
FIG. 6 illustrative of the maximum 43° bevel angle.
Since the operator stands at the front of the saw to the
left side of the plane of rotation of the blade and the
table support surface falis away from the longer side
wall 88 relatively speaking in all angular adjustments
the longer guard wall remains the supporting wailjin all
angular positions except for those approaching the
maximum position to fully protect the operator’s hands
holding the workpiece. Even in the maximum angular
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adjustment and adjustments approaching the maximum
adjustment, the longer sidewall 55 assures greater pro-
tection than would be provided by sidewalls of equal
length.

It will be appreciated from the preceeding descrip-
tion that the present invention provides a blade guard
assembly that assures maximum protection of the oper-
ator during all usage of such saws and in addition a
blade guard assembly which can neither be flipped to
an inoperative position nor readily removed by careless
or thoughtless operators.

While these highly desirable advantages can be se-
cured irrespective of the material employed in produc-
ing the guard 38 itself, it is preferabie that guard 38 be
made of a distinctively colored (preferable an alert or-
ange color) see through plastic material, for example a
thermoplastic polycarbonate resin such as General
Electric Company’s LEXAN, possessing a combination
of toughness, impact strength, heat resistance, dimen-
sional stability and good electrical properties. While in
normal usage the metal mounting link S1 and its spaced
journal passages cooperating with the respective
fixedly mounted pivots 62 and 64 are adequate to resist
any side thrusts applied to the guard 3§ which might
tend to shift guard 38 laterally relative to the kerf split-
ter 28 into the blade from either side, unusually heavy
side thrusts applied to the splitter itseif in performing
its kerf parting function in heavy duty cutting opera-
tions could conceivably flex the kerf spiitter arm 29 to
an undesirable lateraily inclined position. To guard
against any such unusual operating conditions, the arm
29 rearwardly of divider blade portion 31 may b&pro-
vided with a downwardly protruding lug 81 fitted into
a suitable siot in table insert 17 or the table itseif or its
lower edge could be formed to engage in an upwardly
opening siot (not shown) extending rearwardly in the
table support surface in the plane of rotation of blade
l‘.

The invention may be embodied in other specific
forms without departing from the spirit or essentiai
characteristics thereof. The present embodiment -is
therefore to be considered in all respects as illustrative
and not restrictive, the scope of the invention being in-
dicated by the appended claims rather than by the fore-
going description, and ail changes which come within
the meaning and range of equivalency of the claims are
therefore intended to be embraced therein.

What is claimed and desired to be secured by Letters
Patent is:

. A safety blade guard for table type circular saws
having a work support table providing an elongated
blade passage and a motor driven saw blade arranged
for depth of cut adjustment through the blade passage
at varying angular adjustments relative to the plane of
the table work support surface comprising-a support
bracket fixedly secured relative to the saw biade be-
neath the table and having a plate-like portion extend-
ing rearwardly beyond the rear edge of the work sup-
port table, a kerf splitter plate fixedly secured to said
support bracket at a relatively inaccessible point be-
neath the rear edge of the table and including an up-
wardly and forwardly directed portion disposed to
overlie the table in the plane of rotation of the saw
blade at the rear of the saw blade and terminating at its
‘orward end in an arcuate portion overhanging in radi-
ally spaced relation the rear segment of the blade ex-
posed through the blade passage; link means pivotally

5 S
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cannected at one end to said portion of said kerf split-
rer inwardly from its fonfvarq end for lmpted swinging
movement around an axis disposed at right angles to
the plane of rotation of the blade between a forwardly
cxtending guarding position overhanglng_ the expogd
plade and an upwardly and forwardly mchqed guarding
position overhanging the exposed blade, said pivot con-
nection including pivot means non-removably fixed to
<aid kerf splitter with its opposite ends projecting later-
ally therefrom to fixedly receive said link means; and
an inverted U-shaped, elongated blade guard pivotally
suspended from the other end of said link means in
straddling relation to said pivot connection and the ex-

* posed portion of said saw blade in all swing positions of
said blade guard. said pivotal suspension including a
pivot pin non-removably fixed to said blade guard
whereby a blade guard normally biased to operative
blade guarding position on the work support tabie and
incapable of being readily removed or swung to an in-
operative position is assured.

2. The safety blade guard assembly of claim |
wherein the biade guard rear end beyond said link pivot
connection engages the upper edge of said kerf splitter
preventing independent pivotal movement of said
blade guard upwardly and rearwardly and the forward
ends of said blade guard side wails extend forwardly of
said exposed blade portion and are upwardly and for-
wardly inclined to provide camming surfaces engage-
able with the leading upper corner of a workpiece fed
into the saw blade to pivot the blade guard and link
means upwardly and rearwardly as a unit around the
axis of the pivot connection to the kerf splitter until the
leading upper corner of the workpiece reaches a posi-
tion immediately forward of said pivotal suspension
thereby permitting rapid retrograde pivotal movement
of said biade guard around said pivotal suspension into
bearing engagement with the upper surface of the
workpiece in straddling relation to the developing saw
kerf in the workpiece to guard the blade emerging
through the workpiece.

3. The safety blade guard of claim 1 wherein the de-
pending blade guard sidewall adjacent the blade face
forming the acute angle with the table work support
surfacc at the varying angular adjustments is vertically
forcshortened relative to the opposite blade guard side-
wall whereby said foreshortened sidewail is maintained
out of contact with said work support tabile thereby
climinating side thrust forces on the blade guard when
angular ddjustments are effected to bevel cut work-
pleccs. 4

4. The safety blade guard of claims | and 2 wherein
the blude guard is formed of distinctively colored see
through plastic to serve as a constant visual warning of
the danger zone created by the expoded saw blade por-
tion while permitting a clear view of the cutting action.

5. The safety biade guard of claim 1 wherein said ketf
splitter s through apertured and bushed to journal said
first pivot pin and said link means comprises a short,
rigid metal, inverted channel member having respec-
tive axiaily aligned pairs of passages formed in the adja-
cently related sidewails at one end to fixedly receive
said first pivot pin thereby relegating pivotal wear to
the bushing of said kerf splitter and the portiongof the
Pivot pin enclosed thereby whereby canting forces ap-
plied to the blade guard during use of the saw will be
torsionally resisted by said link means.
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6., The safety biade guard of claim § wherein said
bushing comprises 2 metal bushing having a center por-
tion fitted to said kerf splitter through aperture, oppo-
site end faces spaced apart to have light bearing en-
gagement with the opposing areas of the adjacently re-
lated inner faces of the sidewalls of said channe! mem-
ber. and a centered longitudinal through bore coaxially
related to the aligned pair of passages in said channel
member one end.

7. The safety biade guard of claim 6 wherein the pe-
riphery of said metal bushing adjacent the opposite kerf
splitter side faces is reduced in diameter to form a first
pair of annular steps and the opposite ends are further
reduced in diameter to form respective annuiar jour-
nals; respective anti-kickback fingers are journailed on
said annuiar journals; and a torsion biasing spring is
provided comprising a pair of axially spaced coiis re-
spectively encircling said first pair of annular steps with
their adjacent ends interconnected in spanning relation
to the upper edge of said kerf splitter and their outer
ends drive connected to said anti-kickback fingers to
bias them to dependent operative position, thereby
forming a captive anti-kickback assembly.

8. The safety blade guard of claim 1 wherein said
blade guard has dependent sidewalls which are in-
wardly thickened and coaxially through apertured at
opposed points rearwardly offset from its longitudinal
center to closely but freely receive said links means,
said pivotal suspension includes a pivot pin fixedly car-
ried in said blade guard side walls and journalling said
link means, and said link means comprises a short rigid
metal channel member having respective axiaily
aligned pairs of journal passages formed in the adja-
cently related sidewall ends to journallingly receive
said pivot pin of said pivot connection relegating piv-
otal wear to the link means and the portions of the
pivot pin enclosed thereby and providing spaced bear-
ings surfaces whereby canting forces applied to the
blade guard during use of the saw will be torsionally re-
sisted by said link means.

9. The safety blade guard of claim 8 wherein said
pivot means comprises 3 headed pin having its head dis-
posed in face butted engagement with one sidewall of
said blade guard and a shank protruding through and
beyond the opposite sidewall of said blade guard and a
cap nut drive fitted to the protruding end of said pin
shank into end butting engagement with the opposing
blade guard sidewall operative to obviate ready re-
moval of said headed pivot pin.

10. A splitter and safety blade guard assembly for a
table type circular saw having a mounting bracket dis-
posed below the rear table edge in fixed relation to the
saw blade comprising a generally C.shaped splitter
blade the lower arm of which is fixedly secured to said
mounting bracket and the upper arm of which extends

‘forewardly from the rear table edge in the plane of ro-

tation of said saw blade to a point forewardly of a verti-
cal plane containing the rotational axis of the saw
biade, said splitter biade upper arm defining an arcuate
knife edge disposed in radially spaced overlying rela-
tion to the rear segment of the exposed saw blade and
having a laterally directed through passage adjacently
related to its upper edge in a vertical piane offset rear-
wardly from its (ront end a distance less than half the
longitudinal distance between the opposite ends of said
knife edge: a journal bushing fixedly supported in said
splitter blade passage with its opposite ends projecting

- um
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" equidistantly beyond the opposite faces of said splitter
blade; an inverted, U.shaped, elongated blade guard
disposed in straddling rclation to said portion of said
splitter blade defining said arcuate knife edge and the
front segment of the exposed saw biade, said blade
guard rearwardly of its longitudinal center and adjacent
its connecting web being provided with inwardly thick.
ened, laterally spaced lands having respective laterally
aligned through passages therein; a rigid channel
shaped guard mounting link having dependent side-
walls the respective ends of which are spaced to receive
and have bearing contact with said ends of said beush-
ing and to be received between and having bearing con-

tact with said lands of said guard and respective pairs -

of aligned through: passages in said respective ends; a
first pivot pin extending through said bushing and the
cooperating aligned passages of said one link end and
Jdimensioned to provide a pivotal fit with said bushing
and fixed fit with said one link end; and a second
headed pivot pin having a'shank extending through said
aligned guard passages and the cooperating aligned
passages of said ather link end, said shank being dimen-
sioned to provide a fixed fit with said guard and a piv-
otal fit with said link.

11. The splitter and safety guard assembly of claim.

10 wherein said headed pivot pin is positioned to estab-
lish a face butting engagement.with one guard side wall

s
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and has a shank of sufficient length to protrude beyond

said other guard wall and a cap nut is press fitted onto
the protruding shank end into face butting engagement
with the other guard side wall to thereby prevent the
headed pivot pin from being driven out to effect re-
moval of the guard.

12. The splitter and safety guard assembly of claim
10 wherein said first pivot pin is of a length to assure
protrusion of its opposite ends beyond the opposite side

"~ 40

30
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wall of said link and respective spring washers are press
fitted on the opposed pin ends into face bearing contact
with the opposite side wails of said link to thereby pre-
vent the first pivot pin from being driven out to effect
removal of said link.

13. The splitter and safety guard of claim 10 wherein
the connecting link at said one link end is inwardly
notched relative to the sidewall ends to provide an end
abutment face adapted to abuttingly engage the upper
edge of the splitter blade in relative pivotal movement
of said iink and bushing to limit the upward and back-
ward swinging movement of said link to prevent the
guard from being swung to an inoperative guarding po-
sition.

14. The splitter and guard assembly of claim 10
wherein said bushing between said link sidewalls is
stepped to provide first and second pairs of annular
journals, respective anti-kickback fingers are jour- -
nalled on said first pair of journais in dependent rela-
tion to operatively cooperate with the upper surface of
a workpiece at opposite sides of the developing saw
kerf to prevent the workpiece and the severed seg-
ments of the workpiece from being kicked out of the
saw by the rotating blade during a sawing operation and
a double coil spring having an interconnecting bridging
tun-engaging the upper edge of said spiitter blade and
respective hooked outer ends engaging said anti-
kickback fingers has its coils mounted on said second
pair of journals whereby said spring will be tensioned
by rearward swinging movement of said anti-kiekback
fingers upon feeding a workpiece into the saw and

" against- the kickback fingers td forcefully engage the

s

kickback.fingers with the workpiece during the sawing
operation, ‘ :
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1
ADJUSTABLE FENCE

BACKGROUND OF THE INVENTION

This invention pertains 10 3 work-guiding fence for
use with mechanicaily dniven tools. and more specfi-
cally finds extensive use with motor driven woodwork-
ing tools. such as circular saws, band saws, scroll saws,
etc. Gauges (or fences) 9«' ‘(th type have been used in
varying degrees of sophistication for many years. One
of ihe beuer examples is shown and described in U.S.
Pat. No. 1,325,082, . .

With the greatly increased use of laminates and ve-
neers in recent years, however, the clearance of the
gauge sbove the worktable became critical. These new,
(hinner. pieces would find their way between the table
surface and the bottom of the rail on some tools when
(he accumuiated manufacturing tolerances all worked

the wrong way.
SUMMARY OF THE INVENTION

Accordingly. it is 8 principal object of this invention
to provide 8 rip fence (or work gauge) that has a bottom
portion vertically adjustable 10 provide the capability of
firing the table sbutting surface as close to the table
surface as desired. , ‘

It is & funther object of this invention to provide an
adjustable fence for 3 woodworking tool to permit as-
sembly of mass-produced items (0 be accompiished.
leaving 2 precision accessory as the finished product.

BRIEF DESCRIPTION OF THE DRAWINGS

FI1G. 1 shows the rip gauge in piace on a saw table,
only a portica of the table and base of the saw being
shown;

F1G. 2 is s section along [{—Il of FIG. 1 and,

F1G. 3 is a section through the lower member of the
two-part rail, showing the reinforcing cross nb.

DESCRIPTION OF THE PREFERRED
EMBODIMENT

F1G. 1 shows a portion of a table saw 10 with a gauge
12 mounted on front and rear guide rails 14 and 16
respectively. Work gauges of this type have been used
for many years, with the guide rails and clamping
brackets being of many forms. These shown here ace
more (ully described in U.S. Pat. No. 2,630,845, the
specification of which may be referred to for a fuller
understanding of the operation. The above-mentioned
patent, assigned to a predecessor of the assignee of this
application, is hereby incorporated by reference.

These gauges are most frequently used on table saws
in the woodworking field, and are adjustabiy set (and
fized in place) varying distances (rom the saw biade to
guide the workpiece past the saw blade. The gauge
assembly 12 is most often used for npping a long length,
but can be used for a stop for cutting off, or for making
bevel cuts. In ail the operauons, however, the (ront
clamping bracket 18 and the rear clamping bracket (not
shown) are locked in the clamped position by -handle 20.

With the populanity of laminates and veneers, ex-
tremely thin sheets of matenal are being worked on by
carpenters and others. This means that the elongated
rai 22 of the gauge assembly 12 musi have 2 minimum
of clearance from the top 24 of table 26 of the saw 10. [n
~ the instant invention, ral 22 is made in two pieces. The
10p portica 28 has a channel-shaped configucation, with
the open uide facing the saw table 26. [t s fixed 10 the
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clamping brackets at the front and rear by machine boits
30. The lower part 32 of rail 22 has the shape shown in
PIG. 3. with upstanding iegs 34 adapted to closely fit
inside the downwardly depending legs of top 28. These
upsianding legs are outwardly offset at 36 so that the
outer faces 38 of the bottom purtion of lower part 32 are
co-planar with the vertical faces of the top part 28 of
raif 32 A stiffening rib 40 runs horizontaily longitudi-
naily between legs 34, and suitable fasteners 42 extend
through verticaily elongated openings 44 in lower part
32 These fasteniers snugly fit holes 46 in the down-
wardly depending legs of the top rail portion 28. When
the fasteners 42 are drawn up tightly, they pull the
depending legs of top 28 into snug frictional engage-
ment with upstanding legs 34 of lower pe'rion 32, From
this description, it will be seen that the vertical position.
ing of the top 28 of rail 22 with respect to the tabie
surface 24 depends on the manufacturing and assembly
tolerances of the guide raiis 14 and 16, the clamping
brackets (only the front one, 18, is shown), and top 28
itseif. Thus, the ability to adjust the lower part 32 of rail
22 becomes aimost a nevessity, with the increased use of
extremely thin materiais, as mentioned above. It should
be observed here that the ribs and grooves shown on the
external side (aces of the two parts of rul 22 were
merely selected to give a rigid section, yet with light
weight for ease of moving the guide over the saw table.
The exterior surfaces could just as weil be planar, so
long as the upper 28 and lower 32 parts of rail 22 are
co-planar on esch face. Also, the recess 48 in the bottom
surface is a convenience to reduce frictional contact
with the table top 24. The rib 40, however, is necessary
10 provide support to the legs 4.

At the ends of the lower part 32, where the sfiies of
the lower part embrace the upstanding leg 50 of front
clamping bracket, and at the rear clamping bracket
which is not shown, the upstanding legs 34, the stiffen-
ing rib 40, and the offset, or connecting portion 36 is
removed, as is the bottom planar surface 48 of lower
part 32. This leaves the two outer portions 38 to enclose
the lower portion of leg 50. A fastener 52, similar to
fasteners 42, is used to keep these outer portions in
place. A similar construction is at the back end. These
fasteners 52 do not engage the legs of the clamping
brackets, merely keeping the portions 38 snug to the
brackets.

From the above description it can be seen that, after
initial assembly of the guard (or fence) in place over the
saw table, or whenever it is desieed to adjust the clear-
ance of the rail 22 over the table top 24, the fasteners 42
and the fasteners 52 can be slightly loosened and the
lower part J2 of the ral can be vertically positioned
where desired. The fasteners are then snugged up, and
the guide is ready for use. The accumuiated manufac.
turing and assembly tolerances are accuommodated, and
an accurate guide suitabie for exceptionally thin shects
of material is ready for use.

1 claim:

1. A guage adapted for use with a machine tool hav-
ing 3 worktable, gauge supporting means separate from
the tabie hut secured thereto adjacent both the front and
the rear edges thereof. said means providing gauge
clamping surfaces therealong. said gauge heing movable
over said table, said gauge ku . ing front and rcur clamp-
ing brackets, and a two-part rail member connecting
said clamping berackets, said two-part rail member com-
prising, a downwardly open channcl-shaped upper
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fized to said clamping brackets and a table.

member lower member adjustably fized to said upper

engaging

me;'ﬂ ?;, gauge of claim 1 wherein said lower rail mem-

wardly extending leg portions closely re-
:::v :: wt:fhm myd downwardly open channel-shaped
ber.
UP;‘ 'Amk-guidin; gauge sdapted for use with a ma.
chil;c 100l having s workible and movable thereover,
' said gauge comprising front and rear clamping brackets
for engagement with table members for adjusubly
clamping said gauge in any of a plpuhty of desired
{ocations aver said table, said clamping brackets fized
one at esch end of one pact of s rail member, said one
part having 8 downwardly-open channel shape in trans-
verse crost-section. and the downwardly-extending legs
of said one part closely engaging a second part of said

-

13

45

LE

(1]

4,174,100

‘ 4 .
rail member, said second ‘part being verticaily adjust.
able with respect to said first part, the two parts being
adjustably (ixed by releasable means. ‘

4. In a woodworking machine having a work-receiv-
ing table and a work-guiding gauge movabie thereover,
means for adjusting the vertical clearance of the gauge
with respect to the wable, said means comprising a two-
part rail member, one part of which is suspended above
said table on (ront and rear clamping brackets, the other
part of said rail member being vertically adjustably
suspended from said one part. whereby said other part
may be adjusted for a desired clearance from said table,
said other pant depending from said one part between
said one part and said work-receiving table, said two
pars presenting 8 co-planar work-engaging surface
normal to the surface of said v:ork-fecciving table.

[ ] [
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UNITED STATES PATENT OFFICE

Delta Munhetuﬂn' Company, Milwaukes, Wis.

Act of February 20, 1308

Application Octeber 10 1938, Serial No. 411,448

UNISAW, ||

STATEMENT

To the Commissioner nf Patents:

Be it known that the Delta Manufacturing
Company. a corporation duly otganized under the
1aws of the State of Wisconsin and located at Mil«
waukce, Wisconsin, and doing business at 630634
East Vienna Avenue, Milwaukece, Wisconsin, has
sdopted and uscd the trade-mark shown in the
accompanying drawing, for CIRCULAR SAWS
AND SAW TABLES. In Class 23, Cutlery, ma-
chinery. and tools, and parts thercof, and presents
herewith five specimens showing the trade-mark
as actually used by applicant upon the goods. and
requests that the same be registered in the United
States Patent Office in accordance with the act
of February 20, 1908, as amended.

The trade-mark has been continuously used
in the business of sald corporation since Septem-
ber 23, 1938.

The trade-mark is appncd or affixed to the
goods and. or the package containing the same by
stamping, printing or stenciling the same there-
on, cr by aflixing to the goods and/or the packaze
a printed label, or by placing in the package a
circular having the trade-mark thereon or by
placing thercon decalcomania transfers or metal
name plates bearing the mark.

DELTA MANUFACTURING COMPANY,
By HERBERT E. TAUTZ,
President.
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EXHIBIT Q

Iat. CL: 7
Prior U.S. CL: 21, 23, 24

United States Patent Office

Reg. No. 1,031,246
Registered Jan. 27, 1978

TRADEMARK

. Principal Register

Rockwell International Corporation (Delaware corpora-
tion)

600 Grant St

Piusburgh, Pa. 15219

For: SEWING MACHINES AND COMPONENT
PARTS THEREOF; INTERNAL COMBUSTION EN-
GINES; POWER TOOLS FOR BORING, SEWING,
SHAPING AND SURFACE FINISHING MATERIALS
AND PARTS THEREOF; SHOP-TYPE VACUUM
CLEANERS AND DUST COLLECTORS: GRASS
TRIMMERS; LAWN EDGERS: HEDGE TRIMMERS;
SEWER PIPE CLEANING MACHINES AND PARTS

THEREOF; LAUNDRY WASHING AND DRYING
MACHINES AND PARTS THEREOF. DISH\WASH.
ERS AND PARTS THEREOF, AND GARBAGE DIS-
POSALS AND PARTS THEREOF, in CLASS 7 (US.
CLS. 21,23 and 2¢).
First use Feb. 19, 1973; in commerce Feb. 19, 1973,
Owoner of Reg. Nos. 890,492, 961,332, and others.

Ser. No. $4,454, Riled June 9, 1975.

CHARLES R. FOWLER, Supervisory Examiner
RICHARD A. STRASER, Examiner
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SETTLEMENT AéREEMENT
. ' NOV. O 8 1984
Lie» This agreement is entered into this day of .
1984 by and between Delta International Machinery Corporation
(hereafter calleé "Delta®) having its principal place of business

at 400 North Lexington Avenue, Pittsburgh, Pennsylvania, 15208,
‘e, and meosaﬂ Umted Comoraiﬂkafter called "Trading Company®),

nemg

. No. R<2, scd Fi, Lans 137,
-wm - having its principal place cf business at l‘m'"ﬂ'"““' ARLRE ’

addcess

Tel e,

| Rep. "ol Cina

Taiwan, Republic of China.

WHEREAS, the United States International Trade Commission
(hereafter called "Commissiorn”) has initiated an investigation
under §337 of the Tariff Act of 1930, as amended (19 U.S.C.
§1337), based on a Vérified Complaint and a Verified Revised
Arended Complaint (hereafter collectively called “Complaints")
files by Delta seeking relief against certain alleged methods of
unfair competition and alleged unfair acts of a number of respon-
dents including Trading Company;

WHEREAS, Delta and Trading Company desire to resolve all of
the matters between them raised by such Complaints and to resolve

~ their claims and differences relating thereto;

NOW THEREFORE, Delta ard Trading'Company in consideration of
the mutual promises and covenants herein set :arth.'do hereby
agree as follows: .

1. As used in this agreement, the terms.10 inch tilting arbor
saw, 10 inch table saw, 14 inch band saw, 6 inch jointer, shaper,

8 inch bench saw, disk)belt finisher and planer shall mean thcse



gparticular machines so designated in Delta's Complaints and in
issue in the Commission Investigation No. 337-TA-174.

2. Trading Company agrees that it has been directly or
indirectly ;xporting'Or offering to éxport to the United States
and/or selling to others for exportation to the United States cre
or more of the woodworking machines of the type identified in
paragraph 1 above (hereafter called "exported machines") that
Delta asserts are confusingly similar in trade dress to corres-
ponding Delta woodworking machines of the type identified in
paragraph 1. The exported 10 inch table saws have in certain
instances teen sold under the term “"Contractor's Saw." Trading
Company‘acknowledées.that'Delta alleges that such exported ma-
chines are confusingly similar in trade dress with such Delta
machines and that Delta further alleges that the importation into
the United States and marketing and/or sale of such machines in
the United States infringes Delta's rights in and relating to the
design appearance, shape and trade dress of such machines.

3.(a) Trading Company agrees that the blade guards incor-
porated on the 10 inch table saws and 10 inch tilting arbor saw
herein are alleged by Delta to infringe Belta's United States
Letters Patent No. 3,754,493.

(b) Trading Company agrees that the adjustable-height fence
incorporated on the 10 inch tilting arbor saw herein is alleged by -
bélta to infringe Delta's United States Letters Patent No.

4,174,100,
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(c) Trading Company agrees that the planer herein is

alleged by Delta to infringe Delta's United States Letters Patent

No. 4,436,126.

4. Trading Compihy further agrees that the use of the term
*Contractor's Saw" is alleged to inffinge Delta's asserteé comnon
law trademark rights in such term.

5. (2) Trading Company agrees that after October 15, 1984, it
will not directly or indirectly export to the United States or
directly or indirectly sell, provide, ship or transfer to any
other company for exportation to the United States any of the
exported machines referred to in Paragraph 2 above or any other
machires of the types subject to this investigation having al-
legecdly confusingly similar trade dress. If Trading Company ﬁas
participated in the export of a particular machine that has Lbeen
manufactured by a Taiwanese manufacturer (hereafter called a
"settling manufacturer") who has settled with Delta ané such
agreement between such manufacturer and Delta sets forth a later
date allowing export of such particular machine, then such later
date shall be applicable as to Trading Company's sale as to that
particular machine originating from such settling manufacturer.

(b) Delta agrees that Trading Company may suppily such

replacement parts and/or complete machines of the accused design

~as replacements to the extent necessary to satisfy Traaing Com-

pany's obligations to United States importers regarding warranties
granted to such importers and returns of machines from such
importers, provided that no such replacements of the accused

machines shall be exported from Taiwan after March 15, 1985. 1f



- 4 =~
srading Compan& exports more than fifteen (13) such repiacement
machines of the accused desién} then Trading Company shall pro-
vide, through its attorney, notification to Delta's attorney of
such export and the number of machines exported and shall, upon
request, provide to Delta's attorney sufficient documentation
showing the destruction of thé accused machines for which such
replacement machines have been provided.

6. (a) Trading Company agrees that after October 15, 1984, it
will not directly or indirectly export to the United States or
directly or indirectly sell, provide, ship or transfer to any
other company for exportation to the United States any further (a)
blade guards that Delta alleges infringe Delta's United States
Letters Patent No. 3,754,493 or fences that Delta alleges infringe .
Delta's United States Letters Patent No. 4,174,100 as part of or
separate from a2 saw, or (b) planers that Delta alleges infringe
Delta's United States Letters Patent No. 4,436,126.

(b) If Trading Company has participated in the export of a
particular machine that has been manufactured by a Taiwanese
manufacturer (hereafter called a “settling manufacturer”) who has
settled with Delta and such agreement between such manufacturer
and Delta sets forth a later date allowing expcrt of such parti-
cular machine, then such later date shall be applicable as to
Trading Company's sale as to that particular machine originating
| ffom'such settling manufacfurér.'

7. Trading Company agrees that after Oétober 15, 1984, it
will not directly or indirectly export to the United States or

directly or indirectly sell, provide, ship or transfer to any



other company'for exportation to the United'States any ﬁoodworking~
machines of the type identified in paragraph 1 above which are
allegedly confusingly similar to Delta s woodworkxng machines of
the type identified in paragraph 1 above, and"will within thirty
(30) days after signing this Agreemeht'oease use of the term
“Contractor's Saw"” or any other allegedly confusingly similar
term.‘ Delta agrees that Tradzng Company can directly or indirect-
ly export to the Unxted States and/or sell to other ccmpanies for
export to the United States those machines of new design obtairned
from the\settling manufacturers with respect ﬁo whicthelta has
indicated that such settling mapufacturers can expert to the
United States., | »

8. Trading Company tepresents that it has not used and agrees
that it will not use any of the regzstered trademarks in issue -
including Delta s registered trademark Unxsa4§$

9.(a) Tradzng Company agrees that it will not in any way
indicate‘o;’imply that any of the woodworking machines directly or
indireotly exported, marketed and/or solad by\Trading Company are
manafactured‘by or under license from Delta or Rockwell or sub-
stantially identical or substantially eimilar in appearance,
design and/or trade dress to woodworking machines made and/or sold
by Delta or Rockwell or that any parts of accessories for wood-
wotking machines made and/or sold by Rockwellvo: Delta will fit or
'c¢an be used with the woodworkxng machxnes exported, marketed |
and/or sold by Trading Company. These restrzct;ons shall rot
prohxbxt Trading Company, at its own risk, from indicating or

communicating that any expendable parts such as saw blades for
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woodworking dachine; made and/or sold by Délt& will fit on or can
be used with the woodworking machines exported, marketed and/or
-s0ld by Trading Company, providing such expendable parts do in
fact fit. Such limitations shall include but not be limited to
Trading Company's advertising and coﬁmunications, both oral and
written, with potential or actual customers. Nothing contaired
herein shall be constiued as an admission by Trading Company that
Trading Company has in any way indicated or implied that the
subject machines are or were manufactured by or uncder license from
Delita.

(b) Delta agrees that, in written or oral communication with
present or potential customers or in its advertising or public
statements, Delta will not state, discuss, or refer to its settle-
ments in this action unless Delta alsc states conspicuously in the‘.
same communication that the terms of the settlement agreements
prohibit the Taiwanese industry from exporting to the United
States machines confusingly similar to Delta's products or which
infringe Delta's patents but do not prohibit the Taiwanese indus-
try from exporting machines that are not confusingly similar in
appearance to Delta's products and do not infringe Delta's
patents.

10. Delta and Trading Company agree to join in a Motion in
the Commission's investigation for entry of a Consent Order as
.. between Delta and Trading Company and termination of the investi-
gation as to Trading Company. This Consent Order shall be in a
form such as the Consent Order attached hereto as Exhibit A

incorporated by reference herein or in a form otherwise mutually
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agreed upon b& the respective attorneys for Delta and for Trading
Company.

11. If at any time after October 15, 1984, Delta believes
that woodworking machines, which Deitq alleges infringe upon
Delta's trademark and/or patent rights; being imported into the
United States originated from and/or were sold by Trading Company,
then Delta may inguire of Trading Company directly or through its
present attorney in the United States if any such woodworking
machines originated from and/or were sold by Trading Company and
Trading Company shall respond to such inquiry, providing the
information requested within 30 days of such request.

12. Any contrbvérsy or claim including but not limited to all
claims for damages and/or any other relief arising out of or
relating to this Agreement, or the breach thereof, shall be
settled by arbitration in accordance with the Rules of the Ameri-
can Arbitration Association; such arbitration shall be held in
Pittsburgh, ?ennsylvania before a single arbitrator and judgment
upon the award rendered by the Arbitrator may be entered in any
Court and/or tribunal in any country having jurisdiction over any
of the parties. This provision in this péragraph of this Agree-
ment shall not in any way restrict and/or limit and/or prevent
Delta or Trading Company from seeking any other appropriﬁte relief
and/or action from or by the Commission.

13. Delta releases and.discharges Trading Company, together
with its predecessors, successors and assigns, together with the
officers, directors, agents and émployees of any of them from any

and all legal or equitable claims that Delta may have or may have
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had with respect to Trading Company's sales of the woodworking
machines or other unfair acts covered hereby for any conduct that
may have occurred up to the date of the signing of this agreement
by Delta. This release shall not in any way extend to any other
’manufacturer, trading company, exporter, importer, purchaser or
customer from which'Trading Company purchases or to which Trading
Company sells any of the woodworking machines covered hereby
and/or any portions thereof. If Trading Company breaches this
Agreement, then this release by Delta to Trading Company shall
become null and void. Trading Company releases and discharges
Delta, together with its predecessors, successors, affiliated
companies and assigns, together with its officers, directors,
agents and employees of any of them, from any aﬁd all causes of -
actions and claims for damages that Trading Company may have
against them relating to or arising out of the present investi-
gation before the Commission and the matters raised therein. 1If
Delta breaches this Agreement, then the release by Trading Company
to Delta shall become null and void. |

14, As to the subject matter of th;s agreement, this agfee-
ment sets forth the entire understandin; and agreement of Delta
and Trading Cohpany, and théte are no restrictions, promises,
representations, warranties, covenants or understandings other
- than those expressly set forth or referred to herein. This
agreement supersedes all prior agreemeﬁts and understandings
between the parties with respect to this subject matter.

15. This agreement shall be governed by the law of the

Commonwealth of Pennsylvania as to all matters, including but not

L]
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limited to matters of validity, construction, effect and perfor-
mance; provided however, that this paragraph does not apply to &ny
matters under the United States patent laws and/or other laws of
the United States with respect to which the Federal Courts have
preemptive and exclusive jurisdiction.

16. 'This agreement may be executed in two or more counter-
parts each of which shall be deemed an original, but all of which
together shall constitute one and the same instrument.

17. Subject to applicable law, this agreement may be arerded
or modified only by written agreement of Delta and Trading Company
signed by both parties or by the party to be charged.

18. Nothing contained in this agreement nor the act of making
this agreement nor the entry of the Consent Ordir pursuant hereto *
shall be deemed to constitute any admission by either party hereto

as to the accuracy, or lack of accuracy, of (a) any allegation or
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contention of Delta as set forth in any of the Complaints or of
" (b) any allegation or contention of Trading Company as set forth
dn 'its answer thereto.
IN WITNESS WHEREOF, this Settlement Agreement has been
executed by the parties on the dates‘Shown below.

DELTA INTERNATIONAL MACHINERY

CORPORATION
| MOV, 0 8 1984 T
Date: O Hed By AN (¢ | A

Formoszn United Corcoration
;no t;lﬂ;}" | | ‘

"y Dat;: ' ’7—0 74/ | By ’ QW/(M/

HYWVL b
"2 ‘h”.’ / / y V
e Taiwan - —
. City of Taipei
A'r:\’cr?cm l‘x?:l‘e'tule in 2 " l
Tarwan, Tuipar Utice ) ‘
. 1Stepben R. Faxscecial Notary (PL 96-¢), du!
Tister ot 80 i, px..ég;'“u-'. do hereby ce‘r?ify that gn this’
hete =P d:. }"N. ) , vefure me personaly appeared =

L vany AMeww -, Tést = 10 me persunaliy known
and et TR ATINS Orecribed in whose Dame N isiece
guacirined tu w.d woav exccuted the within instrument and
bes.:; aivrined uy uie vt Lae coutents of the saiy instrunicn!

isy . Seisac, By Suly scanuwicczed to me that he/uhe Waey exrccuted
“di7 er P.[t ) the same ITeciy wne vwcntarily for uses and purposes thereia
732te .o taLa.,. @entioned 10 witucss wiavieos | have heseuntv set muy baad and
Copne. 2 DPe~. . HH offscial seal the day sny yesr 13il 8buut written.
St:'f‘ € 430 2 83 tepben R. Fox
o £1203% .0 o a“ .
Co t.‘utc 821 g y o al. Pechil Notary (PL 86-8)

.

; BSCRIBER DOLS N
'APPEAR TO THE SPECIAL
iNOTARY TO BE THOROUGHLY

NVERSANT WITH THE
ENGLISH LANGUAGE.




[Exhibit A)

BEFORE THE UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C.

In the Matter of

Investigation No. 337-TA-174
CERTAIN WOODWORKING MACHINES

CONSENT ORDER TO CEASE AND DESIST
DIRECTED TO RESPONDENT _Formasan United Corposation—

The complainant, Delta International Machinery Corporation -

(hereafter called "Delta”), and respondent Fommnsan United Carporation

(hereafter called "Trading Company®), having entered into an

agreement which resolves the dispute between Delta and Trading
Company that is part of the subject matter of the current investi-
gation, have jointly requested entry of this Consent Order with
respect to the dispute between them. A copy of the agreement is

submitted herewith

IT IS HEREBY ORDERED AND DECREED THAT AS BETWEEN DELTA AND
TRADING COMPANY: |
1. The Unitéd States Ihﬁernitional Trade Commission (here-
after called "Commission”) has jurisdiction over the subject
matter of the investigation including the dispute between Delta

ind Trading Company pursuant to 19 U.S§,C. §1337 in that such
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dispute involves claims of unfair competition and unfair acts in
the imPattation of articles under 19 U.S.C. §1337. The Commission
has jurisdiction over Trading Company for the purposes of issuing
and enforcing this Consent Order to Cease and Desist. Further,
this proceeding and settlement are in the public interest.

2. Delta has alleged, and Trading Company has denied, that
Delta is the owner of common law trademark rights in the design
appearance, shape and trade dress of Delta's woodworking machines
in issué in the current investigation.

3. Delta has alleged, and Trading Company has denied, that
Delta is the owner of common law trademark rights in the term
*Contractor's Saw."

4. Delta has alleged, and Trading Company has denied, that
Delta is the owner of the full right, title and interest in and to
United States Letters Patents No. 3,754,493, No. 4,174,100, and
No. 4,436,126, | |

| S. Delta has alleged, and Trading Company has denied, that
Trading Company has infringed Delta's rights in and rélating to
the design appearance, shape and trade dfess of one or more of
Delta's woodworking machines in issue and has infringed Delta's
rights in and relating to the term "Contractor's Saw."

- 6. Delta has alleged, and Trading Company has deniéd, that
Tr;ding Company has unfairly competed with Delta by directly
‘ind/or indirectly participating in the exportation to the United
States of woodworking machines that are confusingly similar to cne
or more of Delta's woodworking machines in issue and in the use of

® >’

the term "Contractor's Saw."”
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7. Delta has alleged, and Trading COm;any has denied, that to
the exient that Trading Company sells the subject 10 inch table
saw, the 10 inch tilting arbor saw, and/or the planer, Trading
Company ha§ infringéa'belta's United States Letters Patents No.
3,754,493, No. 4,174,100, and/or No. 4,436,126, and has thereby
unfairly competed with Delta.

8. Consistent with the terms and conditions of the attached
agreement between Delta'and‘Trading Company, Trading Company, its
affiliated and associatedchmpanies, their officers, directors,
agents, servants, employces, or any of them, and all persons
acting in concert or participation with them or with any of the
foregoing, are hereby ordered to cease and desist from engaging in
all of the unfair methods of competition and unfair acts here
allegedly involved, as set forth above, to the extent provided in
the attached agreemenﬁ.

9. Delta and Trading Company hereby waive_all rights to
appeal or to otherwise challenge the validity éf this Consent

Order.



. 10. The rules and regulations of the tommi‘s‘sion regarding

enforcement and nodiﬁcation of final Commission dctions are

\

_applicable to this Consent Order.
11. This investigation is hereby terminated with respect to

Form ni -
Siem o 0san U'mted CGIDOFIQIGR,

[ Y ]

Kenneth R. Mason . _
Secretary

Issued: June 18, 1985
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[ExhiBit A)

BEFORE THE UNITED STATES INTERNATIONAL TRADE COMMISSION
‘ WASHINGTON, D. C.

In the Matter of

)
)
) Investigation No, 337-TA-174
CERTAIN WOODWORKING MACHINES )

CONSENT ORDER TO CEASE AND DESIST
DIRECTED TO RESPONDENT

The complainant, Delta International Machinery Corporation
(hereafter called "Delta"), and respond'ent Go0D WILL MERCANTHE € ca
(hereafﬁer called 'Trading'Company'), having entered into an
agreement which resolves the dispute between Delta and Trading
Company that is part of the subject matter of the current investi-~
gation, have jointly requested entry of this Consent Order with
respect to the dispute betwéenvthem. A copy of the agreement is

submitted herewith

IT IS HEREBY ORDERED AND DECREED THAT AS BETWEEN DELTA AND
TRADING COMPANY:

1. The United States International Trade Commission (here-
‘after called "Commission®) has jurisdiction over the subject
matter of the investigation including the dispute between Delta
and Trading Company pursuant to 19 U.S.C. §1337 in that such



dispute involves claims of unfair competition and unfair acts in
the importation of articles under 19 U.S.C. §1337. The Commission
has jurisdiétion over Trading Company for the purposes of issuing
and enforcing this Copsent Order to Cease and Desist. Further, |
this proceeding and se£tlement are in the pubiic interest.

2. Delta has alleged, and Trading Company has denied, that
Delta is the owner of éqmmcn law trademark rights in the design
appearance, shape and trade dress of Delta's woodworking machines
in issue in the current investigation. _

3. Delta has alleged, and Trading Company has denied, that
Delta is the owner of common law trademark rights in the term
"Contractor's Saw,"

4. Delta hgs alleged, and Trading Company has denied, that
Delta is the owner of the full right, title and interest in and to
United States Letters Patents No. 3,754,493, No. 4,174,100, and
No. 4,436,126. |

5. Delta has ﬁlleged, and tfading Company has denied, that
Trading Company has infringed‘beita'svrights in and relating to
the design appearance, shape and trade dress of one or more of
Delta's woodworking machineé in issue and has infringed Delta's
rights in and relating to the term "Contractor's Saw,"”

6. Delta has alleged, and Trading Company has denied, that
Trading Company has unfairly competed with Delta by directly
.and/or indirectly participating‘in the e*portation to the United
States of Qoodworking machiﬁes that are confusingly similar to one
or more of Delta's woodworking machines in issue and in the use of

the term "Contractor's Saw."
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7. Delta has alleged, and Trading;Compaﬁy'hisvdenied, that to
he extent that Trading Company sells the subject 10 inch table .
saw, the 10 inch tilting arbor saw, and/or the planer, Trading .
Company has infringed Delta's United States Letters Patents No.
3,754,493, No. 4,174,100, and/or No. 4,436,126,_§nd has_thereby
unfairly competed with Delta.

8. Co;sistent with.the terms and conditions of the attached
agreement betwggnbeltq“;néﬂtrading Company, Trading Company, its
atfiliated and associated companies, their officers, directors,
agents, servants, employees, or any of'thgm, and all persons
acting in concert or participation with them or with any of the
foregoing, are hereby ordered to cease and desist from engaging in
all of the unfair methods of competition and unfair acts here
allegedly involved, is set forth above, gé the extent provided in
the attached agreement.

9. Delta and Trading Company hereby waive all rights ﬁo
appeal or to otherwise challenge the validity 6! this Consent

Order.
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10. The rules and regulations of the Coni:nis;ion régérdinq
wnforcement and modification of final Commission actions are
applicable to this Consent Order.

11. This investigation is hereby terminated with respect to

Gl Ll MERCANTILE Co..

“Kenneth R. Mason
Secretary ER

Issued: _-June 18, 1985
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SETTLEMENT AGREEMENT

This agreement is entered into this ggmd day of (:’f b ,
1984 by and between Delta International Machinery Corporation

(hereafter called "Delta") having its principal place of business

at 400 North Lexington Avehue, Pittsburgh, Pennsylvania, 1520¢,

GoD Wikl MER(ANTILE Co.
and 2L s1f TorlhrortibTasalhereafter called "Trading Company"),

having its princippl place of business atjﬁkﬁ_ﬁzr tr§_74:(u¢p1ﬁn

Taiwan, Republic of China.

WHEREAS, the United States International Trade Commission
(hereafter called "Commission") has initiated an investigation
under §337 of the Tariff Act of 1930, as amended (19 U,.S.C.
§1337), based on a Verified Complaint and a Verified Revised
Aﬁended Complaint (hereafter collectively called "Complaints")
filed by Delta seeking relief against certain alleged methods of
unfair competition and alleged unfair acts of a number of respon~
dents including Trading Company;

WHEREAS, Delta and Trading Company desire to resolve all of
the matters between them raised by such Complaints and to resolve
thgir claims and différences relating thereto; |

NOW TSEREFORE,‘Delfé and Trading-cbmpany‘in consideration of
the mutual promises and covenants herein set forth, do hereby
agree as follows:

1. As used in this agreement,°the terms 10 inch tilting arbor
saw, 10 inch table saw, 14 inch band saw, 6 inch jointer, shaper,

8 inch bench saw, disk/belt finisher and planer shall mean those
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particular machines so designated in Delta‘s Complainés and in
issue in the Commission Investigation No. 337-TA-174.

2. Trading Company agrees that it has been directly or
indirectly exportinq or offering to export to the United States
and/or selling to others for exportation to the United States one
or more of the woodworking machines of the type identified in
paragraéh 1 above (héreafte: called "exported machines") that
Delta asserts are confusingly similar in trade dress to corres-
ponding Delta woodworking machines of the type identified in
paragraph 1. The expoited 10 inch table saws have in certain
instances been sold under the term 'Cdntractor's Saw." Trading
Company acknowledges that Delta alleges that such exported ma-
chines are confusingly similar in trade dress with such Delta
machines and that Delta further alleges that the importation into -
the United States and marketinag and/of sale of such machines in
the United States infringes Delta's rights in.and relating to the
design appearance, shape and trade dress of such machines.

3.(a) Trading Company agrees that the blade guafds incor-
porated on the 10 inch table saws and 10 inch tilting arbor saw
herein are alleged by Delta to infringe Delta's United States
Letters Patent No. 3,754,493.

(b) Trading Company agrees that the adjustable-height fence
incorporated on the 10 inch tilting arbor saw herein is alleged by

. Delta to infringe Delta's United'States Letters Patent No.
4,174,100.
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(c) Trading Company agrees that thé.pianer herein is
alleged by Delta to infringe Delta's United States Letters Patent
No. 4,436,126, | |

4; Trading Comganyvfurthgr agrees that the use of the term
“Contractor's Saw" is alleged to infringe Delta's asserted common
law tradeﬁark rights in such term.

5. (a) Trading Company agrees that after October 15, 1984, it
will not directly or ihdirectly export to the United States or
directly or indirectly sell, provide, ship or transfer to any
other company for exportqtion to the United States any of the
exported machines referred to in Pgragraph 2 above or any other
machihes of the types subject to this investigation having al-
legedly cohfusiﬁgly similar trade dress. If Trading Company has
partiéipated in the export of a particular machine that has been
manufactured by a Taiwanese manufactuier (hereafter called a
“settling manufacturer") who has settled with.Delta and such
agreement be;ween suéh\manufacturer and Delta sets forth a later
date.allowing export of sqch particular machine, theh such later
date‘shall be applicable as to Trading Company's sale as to that
particular machine‘originatﬁng from such settling mantfacturer.

(b) Delta agrees that Trading Company may supply such
replacement parts and/or complete machines'of the accused design
as replacements to the extent necessary to satisfy Trading Com-
3‘§any'i obligations to United States 1m§q£ters rega:ding warranties
- granted to such importers and returns of machines from such
-importers, provided £hat no such replacements of the accused

machines shall be exported from Tajwan after March 15, 1985. 1If



Trading Company éxpo;ts more than fifteen (15) such replacement
machines of the accused design, then Trading Company shall pro-
vide, through its attorney, notification to Delta's attorney of
éuch export and the nqmber of machines exported and shall, upon
request, provide to Deité's attorney shfticient documentation
showing the destruction of the<accused machines for which such
replacement machines have been provided.

6. (a) Trading Company agrees that after October iS, 1984, it
will not directly or indirectly export to the United States or
directly or indirectly sell, provide, ship or transfer to any
other company for exportation to the United States any fiurther (a)
blade guards that Delta alleges infringe Delta's United States
Letters Patent No. 3,754,493 or fences that Delta alleges infringe
Delta's United States Letters Patent No. 4,174,100 as part of or
separate from a saw, or (b) planers that Delta alleges infringe
Delta's United States Letters Patenﬁ ﬁo. 4,436,126.

(b) If Trading Company has'participated in the export of a
particular machine that has been manufactured by a Taiwanese
manufacturer (hereafter called a "settling manufacturer") who has
settled with Delta and such agreement between such manufacturer
and Delta sets forth a later date allowing export of such parti-
cular machine, then such later date shall be applicable as to
Trading Company's sale as to that particular machine originating
from such settling manuf&cturer.

7. Trading Company agrees that after October 15, 1984, it
will not directly or indi;ectly export to the United States or

directly or indirectly sell, provide, ship or transfer to any
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other company for exp9rtation to the United Statés any wéodworking
)achines of the type identified in paragraph 1 above which are
allegedly confusingly similar to Delta's woodworking machines of
the type identified in paragraph 1 above, and will within thirty
(30) days after signing this Agreement‘éease use of the term
*Contractor's Saw" or any othet allegedly confusingly similar
term. Del;a agrees that Trading Company can directly or indirect-
ly export to the United States and/or sell to other companies for
export to the United States those machines of new design obtained
from the sett;ing manufacﬁurers with respect to which Dglta has
indicated that such settling manufacturers can export to the
United States.

8. Trading Company represents that it has not used and agrees
that it will not use any of the registered trademarks in issue
including Delta's registered trademark Unisadgl

9.(a) Trading Company agrees thaﬁ it will not in any way
indicate or imply that any of the‘woodworking machines directly or
indirectly exported, marketed and/or sold by Trading Company are
manufactured by or under license from Delta or Rockwell or sub-
stantially identical or substantially similaf in appearance,
design and/or trade dress to woodworking machines made and/or sold
by Délta or Rockwell or that any parts of accessories for wood-
working machines made and/or sold by Rockwell or Delta will fit or
can be used with the Qoodwofkinq machines ekported; marketed
and/or sold by Trading Company; These restrictions shall not
prohibit Trading Company, at its own risk, from indicating or

communicating that any expendable parts such as saw blades for
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woodworking machines made and/or sold by Delta will fit én or can
e used with the woodworking machines exported, marketed and/or
sold by Trading Company, providing such expendable parts do in
fact f£it. Such limitations shall include but not be limited to
Trading Company's advertising and commuﬁication;, both oral and
written, with potentidl_or actual customers. Nothing contained
herein shail be construed as an admission by Trading Company that
Trading Company has in any way indicated or implied that the
subject machines are or were manufactured by or under liéensg from
Delta. |

(b) Delta agrees that, in written or oral communication with
present or potential customers or in its advertising or public
statements, Delta will not state, discuss, or refer to its settle-
ments in this action unless Delta alsc states conspicuously in the
same communication that the terms of the settlement agreements
prohibit the Taiwanese industry from exporting to the Unitéd
States machines confusingly similar to Delta's products or which
infringe Delta's patents but do not prohibit the Taiwanese indus-
try from exporting machines that are not confusingly similar in
appearance to Delta's products and do not 4infringe Delta's
patents.,

10. Delta and Trading Company agree to join in a Motion in
the Commission's investigation for entry of a Consent Order as
between Delta and Trading Céﬁpahy and terminatioﬁ of the investi-
gation as to Trading Company. This Consent ofder.shall be in a
form such as the Consent Order attached hereto as Exhibit A A

incorporated by reference herein or in"a form otherwise mutually



| agreed upon by the respective attorneys for Delta and fqr Trading

Company.

11. If at any time after October 15, 1984, Delta believes
that woodworking machines, which Delta alleges infringe upon
Delta's trademark and/or patent righfs, being imported into the
United States originated from and/or wére sold by Trading Company,
then Delta may inquire of Trading Company dire;tly or through its
present attorney in the United States if any such woodworking
machines originated from gnd/or were socld by Trading Company and
Trading Company shall respond to such inquiry, providing the
information requested within 30 days of such request.

12. Any controversy or claim including but not limited to all
claims for damages and/or any other relief arising out of or
relating to this Agreement, or the breach thereof, shall be
settled by arbitration in accordance with the Rulés,of the Ameri-
can Arbitration Association; such arbitration shall be held in
Pittsburgh, Pennsylvania before a single arbitr#tcr and judgment
upon the award rendered by the Arbitrator may be entered in any'
Court and/or tribunal in any country having jurisdiction over any
of the parties; This provision in this paragraph of this Agree-
ment shall not in any way restrict and/or limit and/or prevent
Delta or Trading Company from seeking any other appropriate relief
and/or action from or by the Commission.

13. Delta :e;eages and discharges Traﬁing Company, together
wﬁifﬁ itivpredécessors, successors Snd assigns, together with the
officers, directors, agents and employees of any of them from any
and all legal or equitable claims that Delta may have or may have

[ .
>



had with respect to Trading Company's sales of the woodworking
machines or othér unfair acts covered hereby for any conduct that
may have occurred up to the date of the signing of this agreement
by Delta. This release shall not in any way extend to any other
manufacturer, trading ébmpany, exportetl importer, purchaser or
customer from which Trading Company purchases or to which Trading
Company sells any of the woodﬁorking machines covered hereby
and/or any portions thereof. If Trading Company breaches this
Agreement, then this release by Delta to Trading Company shall
become null and void. Trading Company releases and discharées
Delta, together with its predecessors, successors, affiliated
companies and assigns, together with its officers, directbrs,
agents and employees of any of them, from any and all causes of
actions and claims for damages that Trading Company may have .
agaihst them relating to or arising out of the present investi-
gation before the Commission and the'métters raised therein. 1If
Delta breaches this Agreement, then the release by Trading Company
to Delta shall become null and void. |

14. As to the subject matter of this agreement, this agree-
ment sets forth the entire undérstanding and agreement of Delta
and Trading Company, and.there are no resgrictions. promises,
representations, warranties, covenants or understandings other
than those expressly set forth or referred to herein. This
agreement supersedes all prior agreements‘and'gnderstandings
between the parties with respect to this.subject matter.

15. This agreement shall be governed by the law of the

Commonwealth of Pennsylvania as to all matters, including but not



limited to matters of validity, construction, effect and perfor-
mance; p:ovide& howevef; that this paragraph does not apply to any
matters under the United States patent laws and/or other laws of
the United States with :espect_to‘which the Federal Courts have
preemptive and exclusiQe jﬁrisdiction. 

i6. Thisvagreement.may be executed in two or more counter-
parts each of which shall be deemed an original, but all of which
together shall constitute one and the same instrument.

17. Subject. to applicable law, this agreement may be amended
or modified only by written agreement of Delta and Trading Company
signed by both parties or by the party to be charged.

18. Nothing contained in this agreement nor the act of making
this agrgement nor the entry of the Consent Order pursuant hereto
shall be deemed to constitute any admission by either party hereto

as to the accuracy, or lack of accuracy, of (a) any allegation or
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contention of Delta as set forth in any of the Complaints or of

‘b) any allegation or contention of Trading Company as set forth

in its answer thereto.

IN WITNESS WHEREOF, this Settlement Agreement has been

executed by the parties on the dates shown _bﬂow.

Date: _Qgig&&: >, If?(ll
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[Exhibit A)

BEFORE THE UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C. -

In the Matter of

)

) _

) Investigation No. 337-TA-174
CERTAIN WOODWORKING MACHINES )

CONSENT ORDER TO CEASE AND DESIST
DIRECTED TO RESPONDENT FORTUNE IRVELOPMENT CORPORATION

The complainant, Delta International Machinery Corporation
(hereafter called "Delta"™), and respondent FORTINF DEVELOPMENT CORPORATION
(hereafter called "Trading Company"), having entered into an
agreement which resolves the dispute between Delta and Trading
Company that is part of the subject matter of the current investi-
gation, have jointly requested entry of this Consent Order with
respect to the dispute between them. A copy of the agreement is

submitted herewith

IT IS HEREBY ORDERED AND DECREED THAT AS BETWEEN DELTA AND
TRADING COMPANY:

l. The United States International T:ade Commzss;on (here-

after called "Commission”) has jurisdiction over the subject

matter of the investigation including the dispute between Delta

and Trading Company pursuant to 19 U.;.C. §1337 in that such



C -12 - B
dispute involves'claims of unfair competition and unfair acts in
"the importation of articles under 19 U.S.C. §1337. The Commission
has jurisdiction over Trading Company for the purposes of issuing
and enforcing this Consent Order to Cease and Desist. Further,
this proceeding and settlement are in the public interest.

2. Delta has alleged, and Trading Company has denied, that
Delta is the owner of common law trademark rights in the design
appearance, shape and trade dress of Delta's woodwofking machines
in issue in the current investigation. |

3. Delta H;s alleged, and Trading Company has denied, that
Delta is the owner of common law trademark rights in the term
*Contractor's Saw." | |

4. Delta has alleged, and Trading Company has denied, that
belta is the oﬁner of the full right, title and interest in and to
United States lLetters Patént; No. 3,754,493, No. 4,174,100, and
No. 4,436,126.

5. Delta has alleged, and Tr#ding Company has denied, that
Trading Company has infringed Delta's right§ in and relating to
the design appearance, shape and trade dress of one or more of
Delta's woodworking machines in issue and has infringed Delta's
rights in and relating to the term "Contractor's Saw."

6. Delta has alleged, and Trading Company has denied, £hat
Trading Company ‘has unfairly competed with Delta by directly
Ahd/or indirectly participating in the exportation to»tﬁe United
States of woodworking machines that are confusingly similar to one
or more of Delta's woodworging machines in issue ahd in the use of

the term "Contractor's Saw."
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7. Delta has alleged, and Trading Compiny ﬁas denied, that to
the extent that Trading Company sells the subject 10 inch table
saw, the 10 inch tilting arbor saw, and/or the planer, Trading
Cbmpany has infringed Delta's United States Letters Patents No.
3,754,493, No. 4,174,100, and/or No. 4;436,126, and has thereby
‘unfairly competed with Delta.

8. Céksistent with the terms and conditions of the attached
agreement between Delta and Trading Company, Trading Company, its
affiliated and associated companies, their officers, directors,
agents, servanés, employees, or any of them, and all persons
acting in concert or participation with them or with any of the
foregoing, are hereby ordered to cease and desist from engaging in
all of the unfair methods of competition and unfair acts here
allegedly involved, as set fgrth above,'to the extent provided in
the attached agreement. |

9. Delta and Trading Company hereby waive all rights to

appeal or to otherwise challenge the validity of this Consent

Order.
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. 10. The rules and regulations of the Coﬁmission reéardinq
. enforcement and modification of final Commission actions are

applicable to this Consent Order.

11. This investigation is hereby terminated with respect to
FORTUNE CEVELOPMENT CORPORATION ' )

==

Kenneth R. Mason,
Secretary -

ren
s

-

Issued: Tune 18, 1985
.0 .




WP No. 0504Ash-1

SETTLEMENT AGREEMENT

e This agreérﬁenb is entered into this 30th day of October .,
1984 by and between Delta International Machinery Corporation
(hereafter called "Delta”™) having its principal place of business

at 400 North Lexlngton Avenue, Pittsburgh, Pennsylvania, 1520§,
o o  and FORTUNE m le:'(hereaf.ter called

[Ty 3

*Trading Company®),
10th Floor, Fortune Building.iSZ,
Sec, 2, Chang AnE. Rd. Taipe

U hess” having its principal place of business at
Taiwan, Republicfﬁf China.
ﬁHEREAs,,the United States International Trade Commission
(hereafter called "Commission”) has initiated an investigation
under §337 of the Tariff Act of 1930, as amended (19 U.S.C.
§1337), based on a Verified Complaint and a Verified Revised
Aﬁénded Complaint (hereafter collectively called "Complaints")
inled by Delta seeking relief against certain alleged methods of
unfair competitioh and alleged unfair acts of a number of respcn-
dents including Tr#ding Company; 2
| WHEBEAS, Delta and Trading Company desire to resolve all of
»thé mafters between them raised by such Complaints and to resolve
;hgir claims &ndldifferences relating thereto;
| NOW THEREFORE Delta and Trading Company in cons;deratxon of
the mutual promises and covenants herein set forth, do hereby
agree as follows:
1. As ﬁled in this agreement,.the terms 10 inch tilting arbor

saw, 10 inch table saw, 14 inch band saw, 6 inch jointer, shaper,

8 inch bench saw, disk/belt finisher and planer shall mean those
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pasticular machines 80 designated in Delta's Complaints.and in
issue in the Commission Inveétigation No. 337-TA-174.

2. Trading Company agrees that it has been directly or
indirectly exporting or offering to éxport to the United States
and/or selling to others for exportatibn to the United States one
or more of the woodworking maéhines of the type identified in
paragraph 1 above (hereafter called "exported machines") that
Delta asserts are confusingly similar in trade dress to corres-
ponding Delta woodworking machines of the type identified in
paragraph 1; ihe exported 10 inch table saws have in certain
instances been sold under the term "Contractor's Saw." Trading
Company acknowledges that Delta alleges that such exported ma-
chines are confusingly similar in trade dress with suéh Delta
machines and that Delta furtper alleges that the importation into
the United States and m#rketing and/or sale of such machines in
the United States infrihges Delta's iights in and relating to the
design appearance, shape and trade d;ess of such machines.

3.(a) Trading Company agrees that the blade guards incor-
porated on the 10 inch table ﬁaws and 10 inch tilting arbor saw
herein are alleged by Delta to infringe Delta's United States
Letters Patent No. 3,754,493,

(b) Trading Company agrees that the adjustablé-height fence
incorporated on the_lo inch tilting arbor saw herein is alleged by
“Déita to‘infiinge Delta's United States'Letters Patent No.
4,174,100.



-3 -
i
| (c) Trading Company agrees that the planer herein is
alleged by Delta to infringe Delta's United States Letters Patent
No. 4,436,126,

4. Trading Company further agrees that the use of the term
*Contractor's Saw" is alleged to inffinge Delta's asserted common
law trademark rights in such term.

S. (a) Trading Cémpany.agrees that after October 15, 1984, it
will not directly or indirectly export to the United States or
directly or indirectly sell, provide, ship or transfer to any
other company éor exportation to the United States any of the
exported machines referred to in Paragraph 2 above or any other
machines of the types subject to this investigation having al-
legedly confusingly similar trade dress. 1f Trading Company has
participated in the export of a particular machine that has been
maﬁufactured by a Taiwanese ;anufacturer (hereafter called a
"settling manufacturer®) who has sefﬁled with Delta and such
agreement between such manufacturer and Delta sets forth a later
date allowing export of.such particular machine, then such later
date shall be applicable as to Trading Company's sale as to that
particular machine originating from such settling manufacturer.

(b) Delta agreés that Trading Company may supply such
replacement parts and/or complete machihes of the accused design
as replacements to the extent necessary to satisfy Trading Com-
-.pany's'obligations to United States impérters<regarding warranties
granted to such importers and rethtns of machines from such

importers, provided that no such replacements of the accused

machines shall be exported from Taiwan after March 15, 1985. 1If
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rrading Company exports more than fifteen‘(lsf such replacement
machines of the accused design, then Trading Company shall pro-
vide, through its attorney, notification to Delta's attorney of
such e#port and the number of machines exported and shall, upon
request, provide to belta's attorney sufficient documentation
showing the destruction of the accused machines for which such
replacemént machines have been provided.

6. (a) Trading Compény agrees that after October 15, 1984, it
will not directly or indirectly export to the United States or
directly or inéirectly éell, provide, ship or transfer ﬁo any
other company for exportation to the Uﬁited States any further (a)
blade guards that Delta alleges infringe Delta's United States
Letters Patent No. 3,754,493 or fences that Delta alleges infringe
Delta's United States Letters Patent No. 4,174,100 as part of or
seﬁarate from a saw, or (b).blaners that Delta alleges infringe
Delta‘'s United States letters Patent No. 4,436,126.

(b) 1f Trading Company has‘participated in the‘exporﬁ of a
particular ﬁachine that has been manufactured by a Taiwanese
manufacturer (hereafter called a "settling manufacturer”) who has
settled with Delta and such agreement between such manufacturer
and Delta sets forth a later date allowing export of such parti-
cular machine, then such later date shall be applicable as to
Trading Company's sale as to that particulaf machine originating
. from such settling manufacturer.

7. Trading Company agrees that after October 15, 1984, it
will not directly or indirectly export to the United States or

directly or indirectly sell, providge, ship or transfer to any
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other companf for exportation to the United States any woodworking
machines of the type identified in paragraph 1 above which are
allegedly confusingly similar to Delta's woodworking machines of
the type identified in paragraph 1 above, and will within thirty
(30) days after signing this Agreement cease‘use of the term
"Contractor's Saw" or any other allegedly confusingly similar
term. Delta agrees that Trading Company can directly or indirect-
ly export to the United'States and/or sell to other companies for
export to the United States those machines of new design obtained
from the settling manufacturers with respect to which Delta has
indicated that such settling manufacturers can export to the
United States. |

8. Trading Company represents that it has ﬁct used and agrees *
that it will not use any of the registered trademarks in issue
including Delta's reglstered trademark Unisan)

9. (a) Trading Company agrees that it will not in any way
indicate or imply that any of the ﬁcodwo:king machines directly or
indirectly exported, marketed and/or sold by Trading Company are
manufactured by or under license from De}ta or Rockwell or sub-

- stantially identical or substantially similar in appearance,
design and/or trade dress to woodworking machines made and/or sold
by Delta or Rockwell or that any parts of accessories for wood-
“vp:king machines made and/or sold by Rockwell or Delta will fit or
can be used with the doodworking machiﬂes expofted,'m;rketed
and/or sold by Trading Company. These restrictions shall not
prohibit Trading Company, at its own risk, from indicating or

communicating that any expendable p;}ts such as saw blades for
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~soodworking machines made and/or sold by Delta will fit sn or can
be used with the woodworking machines exported, marketed and/or
sold by Trading Company, providing such expendable parts do in
fact £it. Such limitations shall include but not be limited to
Trading Company's advertising and commuhications, both oral and
‘written, with potential or acﬁual customers. Nothing contained
herein shall be construed as an admission by Trading Company that
Trading Company has in any wiy indicated or implied that the
subject machines are or were manufactured by or under license from
Delta. '

(b) Delta agrees that, in written or oral communication with
present or potential customers or in its advertising or public
étatements, Delta will not state, discuss, or refer to its settle-
ments in this action unless Delta also states conspicuously in the
same communication that the lerms of the settlement agreements
prohibit the Taiwanese industry from e#porting to the United
States machines confusingly similar to Delta's products or which
infringe Delta's patents but do not prohibit the Taiwanese indus-
try from exporting machines that are not confusingly similar in
appearance to Delta's products and do-not'infringe Delta's
patents.

10. Delta and Trading Company agree to join in a Motion in
the Commission's investigation for entry of a Consent Order as
between Delta and Trading Coﬁpany and termination of the investi-
gation as to Trading Company. This Con;ent Ofder shall be in a

form such as the Consent Order attached hereto as Ekhzbit A

incorporated by reference herein or in-a form otherwise mutually



agreed upon by the respective attorneys for Delta and for Trading

?

Company.

11. If at any time after October 15, 1984, Delta belzeves
that woodworking machines, which Delta alleges infringe upon
Delta's trademark and/or patent rights, being iméorted into the
United States originated from and/or were sold by Trading Company,
then Delta may inquire°6f Trading Company directly or through its
pre#ent attorney in the United States if any such woodworking
machines originated from and/or were sold by Trading Company and
Trading cOmpan§ shall respond to such inquiry, providing the
information requested within 30 days of such request.

12. Any controversy or claim including but not limited to all
claims for damages and/or any other relief arising out of or
felating to this Agteement, or the breach thereof, shall be
settled by arbitration in ac;ordanée‘with the Rules of the Ameri-
can Arﬁitration Association; such arbitration shall be held in
Pittsburgh, Pennsylvania before a single arbitrator and judgment
upon the award rendered by the Arbitrator may be entered in any
Court and/or tribunal in any country having jurisdiction over any
of the parties. This provision in this paragraph of this Agree-
ment shall not in any way restrict and/of limit and/or prevent
Delta or Trading Company from seeking any other appropriate relief
and/or action from or by the Commission.

13. Delta releases and discharges Tradzng Company. together
thh its predecessors, successors and assigns, together with the
officers, d;recto:s, agents and employees of any of them from any

and all legal or equitable claims that Delta ﬁay have or may have
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had with respect to Trading Company's sales of the woodworking
machines or other unfair acts covered hereby for any conduct that
may have occurred up to the date of the iigning of this agreement
by Delta. This release shall not in any way extend to any other
manufacturer, trading company, exportér. impdfter, purchaser or
customer from which'?;ading Company purchases or to which Trading
Company sells any of the woodworking machines covered hereby
and/or any portions thereof. 1If Trading Company breaches this
Agreement, then this release by Delta to Trading Company shall
become null ané void. frading Company releases and discharges
Delta, together with its predecessors, sﬁccessors, affiliated
companies and assigns, together with its officers, directors,
agents and employees of any of them, from any and all causes of
actions and claims for damages that Trading Company may have
against them relating to Ot‘;rising out of the present investi-
. gation before the Commission and the matters raised theréin. It
Delta breaches this Agreement, then the release by Trading Company
to Delta shall become null and void. |

14. As to the subject matter of this agreement, this agree-
ment séts forth the entire understanding and agreement of Delta
and Trading Company, and there are no restrictions, promises,
representations, warranﬁies, covenants or understandings other
than those expressly set forth or referred to herein. This
' agreement superseées all prior aéréemeﬂts and understandings
between the parties with respect to this iubject matter.

15. This agreement shall be governed by the law of the

Commonwealth of Pennsylvania as to all matters, including but not



limited to matters of validity, const;uctien. effect and-perfor-
mance; provided however,’that this paragraph does not apply to any
matters under the Ubited States patent laws and/or other laws of
the United States with respect to which the‘Pederal Courts have
preemptive and exclusive jurisdiction. )

16. This agreement may be executed in two or more counter-
parts each of which shall be deemed an original, but all of which
together shall conet;tute one and the same instrument.

17. Subject to epplicable law, this agreement may be amended
or modified ohiy by Qritten‘agreement of Delta and Trading Company
signed by both parties or by the party.to be Eharged.

18; Nothing .contained in this agreement'hor the act of making
this agreement nor the entry of the Consent Order pursuant hereto
shall be deemed to constitute any admission by either party hereto”

-

as to the accuracy, or lack of accuracy, of (a) any allegation or
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contention of Delta as set forth in any of the Complaints or ot
(b) any allegation or contention of Trading Company as set forth
in its answer thereto. '
IN WITNESS WHEREOF, this Settlemerit Agreement has been

| executed by the parties on the dates shown below,

DELTA INTERNATIONAL MACHINERY

pA7E ! 3//)'//’}— —

October 30th, 1984

Date:
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BEFORE THE UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C.

In the Matter of .
- , Investigation No., 337-TA-174
CERTAIN- WOODWORKING MACHINES

CONSENT ORDER TO CEASE AND DESIST
DIRECTED TO RESPONDENTS KING FENG FU MACHINERY WORK CO., LID.
AND ]

The complainant, Delta International Machinery Corporation
(hereafter called "Delta"), and respondents King f’eng Fu
Machinery Works Co,, Ltd. and King Tun Fu Machinery Company
 (hereafter jointly called "Exporter"), having entered into an
agreement which resoclves the dispute between Delta and Exporter
that is part of the subject matter of the current investigation,
have jointly requested entry of this Consent Order with respect
to the dispute between them. A copy of the agreement ig sub-
mitted herewith.

IT IS HEREBY OKDERED AND DECREED THAT AS BETWEEN DELTA AND .
EXPORTER:

1. The United States International Trade Commission
(hereafter called. "Commission") has jurisdiction over. the subject
"mattef of ;.:he investigation inéluding the dispute between Delta
and Exporter pursuant to 19 U,.S.C. §1337 in that such dispute
involves claims of unfair competition and unfair acts in the

importation of articles under 19°U.,S.C. §1337. The Commission

- 12 - Exhibit A



has jurisdiction over Exporter for the purposes of issuing and
enforcing this Consent Order to Cease and Desist. Further, ﬁhis
proceeding and settlement are in ﬁhe public interest. |

2. Delta has alleged, and Exporter has denied, that Delta
is the-owner of common law trademark rights in the design appear-
ance, shape and trade dress of Delta's woodworking machines in
issue in the current investigation. -

3. Delta has alleged, and Exporter has denied, that Delta
ié the owner of common law trademark rights in the term "Contrac-
tor's Saw." _

4., Delta has alleged, and Exporter has denied, that Delta
~is the owner of the full right, title and interest in and toe
" United States Letters Patents No, 3,754,493, No., 4,174,000, and
No. 4,436 ,126.

5. Delta has'alleged, and Exporter h&s denied, that Ex-
porter has infringed Delta's rights in and relating to the design
appearance, shape and trade dress of one or more of Delta's
woodworking machines in issue and has infringed Delta's rights in
and relating to the term "Contractor's Saw."

6. Delta has alleged, and Exporter has denied, that
Exporter has unfairly competed with Delta by directly and/or
indirectly participating in the exportation to the United States
.of woodworking machines that are cohfusingly similar to one‘or
more of Delta's woodworking machines in issue and in the use of
the term "Contractor's Saw,"

7. . Delta Ahas alleged, ana Exporter ha denied, that
Exporter has unfairly competed by infringing one or more of

)
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Delta's United States Letters Patents No., 3,754,493, No.
4,174,100, and No. 4,436,126. '

8. Consistent with the terms and conditions of the
attached agreement between Delta Iand Exporter, Exporter, its
affiliated and associated companies, their officers, directors,
agents, servants, employees, or any of them, and all persons
acting in concert or participation with them or with any of the
foregoing, are hereby ordered to cease and desist from engaging
in all of the unfair methods of competition and unfair acts here
allegedly involved, as set forth above, to the extent provided in
the attached ac_;'reément.

9.. Delta and Exporter hereby waive all rights to appeal or,
to otherwise challenge the vaiidity of this Consent Order.

10. The rules and regulations of the Commission regarding
enforcement and modification of final Commission actions are
applicable to this Consent Order.

11, This investigation is hereby terminated with respect to
| King Feng Fu Machinery Works Co., Ltd. and King Tun Fﬁ Machinery

Company.

Kenneth R. Mason
-Seeretarvy -

Issued: June 18, 1985

[sg/H]







SETTLEMENT AGREEMENT

This agreement is entered info this fifth day of September,
1984 by and between Deltv'a International Machinery Corporation
(hereafter called "Delta") having its principal pléce of business
at 400 North Lexington Avenue, Pittsburgh, Pennsylvania, 15208,
and King Feng Fu Machinery Works Co., Ltd. and King Tun Fu
Machinery Co., being two separate corporations under common
ownership and control (hereafter collectively called "Exporter")
having their principal place of business, respectively, at 45,
Section 1, ‘Chung Ching Road, Taya, Taichung Hsien, Taiwan,
Republic of China and 141 Sec. 1, Chunssan Road, Tantzu, Taichunge
Hsieh, Taiwan, Republic of China.

WHEREAS, the United States International Trade Commission
(hereafter called "Commission") has initiated an investigation
under §337 of the Trade Act of 1930 as amended (19 U.S.C. §1337),
based on a Verified Complaint and a Verified Revised Amended
Complaint (hereafter collectively called "Complaints") filed by
Delta seeking relief against certain alleged methods of unfair
competition and alleged unfair acﬁs of a number of respondents
including Exporter.

WHEREAS,lDelta‘and,Exporte: desire to'resolve all cf the
mattérs between them raised by such Complaints and to resoclve
their claims and differences relating thereto:

NOW THEREFORE, Delta and Exporter, in consideration of the
mutual promises and coveﬂants he£§in set forth, do hereby agree

as follows:



1. As used in this agreement, the terms 10 inch tilting
arbor saw, 10 inch table saw, 14 inch bandsaw, 6 inch jointe&:,
shaper, 8 inch bemch saw, disk/belt finisher and planer shall
mean those particular machines so ldesignated in Delta's Com-
plaints. and in issue in the Commission Investigation No.
337-TA-174. )

2. Exporter agrees that it has been directly or indirectly
exporting to the 'United States and/or selling to others for
exportation to the United States the following accused wood-
working machines: 10 inch table saw, 10 inch bench saw, 6 inch
jointer, 14 inch bandsaw and shaper (hereafter called '.'exported
machines") that Delta asserts are confusingly similar in trade _
dress to Delta woodworking machines. The 10 inch table saw sold
by Exporter is sold by Exporter under the term "Contractor's
Saw." Exporter acknowledges that Delta alleges that such ex-
ported machines are confusingly similar in trade dress with such
Delta machines and that Delta further alleges that the importa-
tion into the United States and marketing and/or sale of such
machines in the United States infringes Delta's rights' in and
relating to bthe design appearance, shape and trade dress of such
machines,

3. (a) Exporter agrees th;t the bl_adg guards incorporated on
.the io inch table saws andllo inch filtipg arbor saw herein are
lalleged by Delta to infringe Delta's United States Letters Patent
No. 3,754,493. |

(b) Exporter agrees that the adjustable-height fence
incorporated on the 10 inch tilting arbor saw herein is alleged
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by Delta to infringe Delta's United States Letters Patent No.
4;174,100.
(c) Exporter agrees\thaf‘plane;_herein' is alleged by

Delta to infringe Delta's Unitedv States Letters Patent No,
4,436 ,126. ‘ ' N

4, Exporter further agrees that the use of the temm
"Contractor's Saw" is alleged to infringé”Délta's asserted common
law tradeﬁark right§ in suéh tefm. |

5. (a) Exporter agrees that upon .phe execution of this
agreement by the parties he;eto for tﬁé_lo inch table saw, upon
‘execution of this agreement bf the parties hereto for the 6 inch
v}jointer, after Nbvember l, 1984 for tbé shaper, upon execution of_
this‘agreement by Delta for the 14 inch bandsaw (subject to para-
graph 123, below), and’after February 1, 1985 for the 10 inch
_bench saw, it will not dire;gly or indi:eétly' export to the
United States or dirgctly or indirectly sell, provide, ship or
transfer to any othef company for expo;tation to the United
States the 10 inch tabie éaw, the 6 inch jpinter, the §haper, the
14 inch bandsaw and the 10 inch bench saw referred to in Para-
gréph 2 above or any other maéhines of the types subject to this
inveétigation having allegedly confusingly similar trade dress.

(b) Delta agrees that Exporter may supply‘such replace-

Iment parté and/or complete maéhines’bf_the accused design as re-~
placements to the éxtent'necesﬁary to satisfy Exporter's obliga-
btions to United Staﬁes iﬁporters regarding warranties granted to
such iméorteré ahd returns of macﬁines from sucﬁ imporﬁe;s, pro-
vided that no such replacements of the accused machines shall be

-3 -



exported from Taiwan after March 15, 1985. 1If Exporter exports
Vmo;e than fifte‘enr ('15‘7)7 such 'repi;éement machihes of the accused
design, then 'Expo'rt.er shall provide, through its attorney, noti-
fication to Delta's attorney of such export and the number of
Amachine.s exported gnd sha'll, upon request, provide to Delta's
attorney sufficient documentation showing the destruction of the
accused machines for which such feplacement machines have been
provided. -

6. Exporter agrees that after February 1, 1985, it will
not directly or indirectly export to the United States or direct-
ly or indirectly sell, provide, ship or transfer to any other
company for exportation to the United States any further (a)-
‘blade guards that Delta alleges infringe Delta's United States
Letters Patent No., 3,754,493 or fences that Delta alleges in-
fringe Delta's United States Letters Patent No. 4,174,100 as part
of or separate fram a saw, or (b) planers that Delta alleges
infringe Delta's United States Letters Patent No. 4,436,126.

7. Exporter agrees that after the respective dates set
fortﬁ in paragraph 5(a) above, it will not direétly or indirectly‘
export to the United States or directly or indirectly sell, pro-
vide, ship or transfer to any other company for exportation to
the United States the 6 inch jointer, the 10 inch table saw, the
‘shaper, the 14 linch bands aw ana ﬁhe ‘10 inch bench saw, which are
allegedly confusingly similar to Delta's 6 inch jointer, 10 ipch
table saw, shaper, 14 inch bandsaw, and 8 inch bench saw, respec-
tively, and will within thirf.y *(30) days afﬁer signing this
Agreement cease use of the term "Contractor's Saw" or any other

-4 -



allegedly confusingly‘similarwterm. Delta agrees that Exporter
can dfrectly of, indirectvly export to the United States and/or
sell to other companies.for export to the United States the 10
inch table saw as shomn and described in attached Exhibit B‘ and
-the 10 inch bench saw as shown and descrlbed in attached Exhxblt
C, the -6 inch Jolnter aszshown and described in attached Exhibit
D, the 14 inch bandsaw as shown and}described in attached Exhibit
E, and the shaper as shownvand described in attached Exhibit F.

| 8. Exporter‘agrees that the modifications made in the 10
inch table saw, iO inch bench saw, 6 inch jointer, 14 inch
bandsaw and shaper as shown 1n Exhibits B, C, D, E, and F w1ll
not affect the quallty and/or performance of these machines,

9, Exporter represents that it has not directly or_;ndi--
rectiy exported marketed and/ocr sold and agrees that in the
future it w111 not dlrectly or lndlrectly export, market and/or
sell woodworking mach;nes confusingly similar in appearance to
Delta s 10 lnch tlltlng arbor saw, dlsk/belt flnlsher and planer,
and Exporter further represents that 1t has not used and agrees
that it w111 not use any of the registered trademarks in issue
including Delta's reglstered trademark Unlsan

10.(a), Exporter agrees that it will not in any way indicate
or imply that any of the woodworking machines‘directly or indi-
rectly exported marketed and/or sold by Exporter are manufac-
.tured by or under llcense from Delta or Rockwell or substantially
identical or substantially similar in appearance, design and/or
trade dress to woodmorking machines made and/or sold by Delta or
Rockwell or that anx‘ parts or accessories for woodworking
machinesvmade and/or sold by Rockwell or Delta will fit or cah
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be used with the WOodworking machines exported, marketed and/or
sold by Exporter. These restrictions shall not prohibit Ex-
porter, at its own risk,fran iﬁdicating or communicating that
any expendable parts such as saw blﬁdes for woodworking machines
made and/or sold by Delta will fit on or can be used with the
woodworking machines exported, marketed and/or sold by Exporter,
providing such experidable parts do in fact fit. Such limitations
shall include but not be limited to Exporter's Advertising and
communications, both qral and writtcn, with potential or actual
customers, Nothing contained herein shall be construed as an
admission by Exporter that Exporter has in any way indicated or
implied that the subject machines are or were manufactured by or,
undei: license from Delta.

(b) Delta agrees that, in written or oral communication with
present or potential customers or in its adv.ertising or public
statements, Delta will not state, discuss, or refer to its
settlements in this action unless Delta also states conspicuously
in the same communication that the temms. of the settlement
agreements prohibit the Taiwanes‘e industry from exporting to the
United Statés machines confusingly similar té Delta's products or
which infringe Delta's patents but do not prohibit the Taiwanese
industry from expgrting machines that are not confusingly similar
.in :appearance“ to Delta's..products and do not infringe Delta's
patents,

11. Delta and Exporter agree to join in a Motion in the
Commission's investigation for 'entry of a Consent Order as
between Delta and Exporter and termination of the investigation

. - 6 -



- as to Exporter. This. Consent Order shall be in a form such as
the Consent Order attached hereto as -Exhibit A incorporated by
reference herein or in a form otherwise mutually agreed upon by
the respective attorneys fqr Delta‘aﬁd for Exporter,

12.- If at any.time after November 30, 1984 for the 10 inch
table saw and 6 inch jointer, December 15, 1984 for the shaper,
_March 30, 1985 for the 14 inch bandsaw,-ané March 15, 1985, for
the 10 inch bench saw, Delta believes that woodworking machines,
which Delta alleges infringe upon Delta's trademark and/or patent
‘rights, being imported into the Uhited States originated from
‘and/or were sold by Exporter, then Delta: may inquire of Exporter
direc;ly or through its present attorney:in the United States if
any such woodworking machines criginated from and/or were sdld by
Exporter and Exporter shall respond to sdch inquiry, providing
the information requested within 30 days of:suéh request.

. 12A. Delta and exporter agree that the design for the table
"of the 10 .inch bench saw shown in Exhibit' C is acceptable here-
‘under as an interim design only. After November 30, 1985,
exporter will cease production of .10 inch bench saws of said
‘table desigh . for the U.S. market. After November 30, 1985,
exporter's 10 inch bench saws for U.S. market will have a table
of either a solid confj.gura;i_on, ' with‘_out . 'holes, or else of a’
'coﬁfiguration having -hexagbnal holes or ‘other holes that are
heither_square‘por_rectangular. |

12B, Notwithstanding any provisions hereof:to the'contfary,
Delta .and  exporter agree that »;il l4-inch band 'saws subject
. hereto which KFF may export on or after April 1, 1985 shall be
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fitted with a rear support cover of the type shown in Exhibit E,
page Gfménd they fuxfhéf agree ﬁﬁat KFF shall rnot export more
than 500 subjebt bgndsaws without tear support covers between the
date of Delta's exécution hereof and March 31, 1985, inclusive
. ("interim bandsaws"); and. they further agree that KFF shall
provide to Delta's attorney, to be held in confideénce, a list of
the U,S. importers of interim band#aws; and they further agree
that KFF shall provide in a timely manner to the importers of the
interim bandsaws a rear support cover of the type shown in
Exhibit E, page 6, ready for installation, together with a letter
to each importer stating that installation of the covers on the
interim bandsaws is necessary to avoid infringing ,Delﬁa's as-
serted rights herein,

13. Any controversy or claim including but not limited to
all claims for damages and/or any other relief arising out of or
relating to this Agreement, or the breach thereof, shall be
settled by arbitratidn in accordance with the Rules of the
American Arbitration Association; Quch_arbitrat;on shall be held
in Pittsburgh, Pennsylvania before a single arbitrator and
judgment upon the award rendered by the Arbitrator may be entered
in any Court and/or tribunal in any country having jurisdiction
over any of the parties{ This provision in this péragraph of
iﬁhis'Agreeﬁent shall not in anj way restrict and/or limit and/or
prevent Delta or Exporter from seeking any other appropriate
relief and/or action from or by the Commission. -

14. Delta releases and disch;rges Exporter, together with

its predecessors, successors and assigns, together with the
o
| : A
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officers, directors, agents and employees of any of them fram any
and all legal or equitable claims that Delta may have or may have
had with respéct to Exporter's saies of the woodworking machines

or other unfair act covered hereby for any conduct that may have

. occurred up to the date of the signing of this agreement by

Delta. This release shall not in any way extend to any other
manufacturer, trading company, eprrter, importer, purchaser or
customer fram which Exporter purchases or to which Exporter sells
any of the woodworking machines covered hereby and/or any por-
tions thereof. If Exporter breaches this Agreement, then this
release by Delta to Exportér shall became null and vcid. Ex-
porter releases and discharges Delta, together with its prede-,
cessors, sucCessofs, affiliated companies and assigns, together
with its officers, directors, agents and employees of any of
them, from any and all causes of actions and claims for damages
that Exporter may have against them relating to or arising out of
the present investigaﬁion before_the Commission and the matters
raised therein, If Delta breaches this Agreement, then the
release by Exporter to Delta shall become null and void.

15, As to the subject}matter of this Agreement, this Agree-
ment sets forth the entire understanding and agreement of Delta
and Exporter, and there are no restrictions, promises, represen-
.tatiéns, wairanties, covenants or undérstandings other than those
expressly set forth or referred to herein. This Agreement
supersedes all prior agreements and understandings between the

parties with respect to this subject matter,



16. This Agreement shall be governed by the law of the
. commonwealth of Pennsylvania as to all matters, including but not
limited to matters.of validity, construction, effect and perfor-
mance; provided however; that this'paragraph does not apply to
any matters under the Unitéd States patent laws and/or other laws
of the United States with respeét to which the Federal Courts
have preemptive and exclusive jurisdiction.

17. This Agréement may be executed in two or more counter-
parts each of which shall be deemed an original, but all of which
together shall constitute one and the same instrument.

18. Subjeci to applicable law, this Agreement may be amended
or modified only by written agreement of Delta and Exporter
signéd by both parties or by the party to be charged.

19, Nothing contained in this Agreement nor the act of
making this Agreement nor the entry of the Conéent Order pursuant
hereto shall be deemed to constitute any admission by either
party hereto as to the accuracy, or lack of accuracy, of (a) any
allegation or contention of Delta as set forth in any of the
Complaints or of (b) any allegaﬁion or contention of Exporter as

set forth in its answer thereto.
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IN WITNESS WHEREOF, this Settlement Agreement has been

executed by the parties on the dates shown below,

DELTA INTERNATIONAL MACHINERY
CORPORATION

i Slter Gl

KING FENG FU MACHINERY WORKS
CO., LTD.

Date: O\éés / ?& -, By
Date: %ﬁf

TUN FU MACHINERY WORKS
., LTD.

—
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SPECIFICATIONS: .
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[Exhibit A] .

BEFORE THE UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C. -

In the Matter of

- e

CERTAIN WOODWORRING MACHINES

CONSENT ORDER TO CEASE AND DESIST '
DIRECTED TO RESPONDENT <&y Seph Al £ ¢, LTDH,

The complainant, Delta International Machinery Corporation

(hereafter called "Delta"), and respondent~>aou gv*w I;rt -0 L N

(hereafter called "Trading Cormpany"), having entered into an

Investigation Nb. 337-TA¥}74 :

agrecment which resolves the dispute betweer. Delta and Trsaing,,;,.

Company that is part of the subject matter of the current investi-

gation, have jointly requested entry of this Consent Order with

respect to the dispute between them. A copy of the agreemen: is

submittedvherewith

IT IS HEREBY ORDERED AND DECREED THAT AS BETWEEN DELTA AhD
TRADING COMPANY:
1. The United States International Trade Commission (here-

after’called 'Commission') has jurisdiction over the iubject

P

matter of the investxgation 1nc1uding the dispute between Delta o

and Trading Company pursuant to 19 U.S.C. §1337 in that such



re
[}
—
~
[}

T4

L

dispute involves claims of unfair competition and unfair acts in

the importation of articles under 19 U.S.C. §1337. The Commission

has jurisdiction ovér Trading Company for the purposes of issuing

and enforcing this Consent Order to Cease and Desist. Further,
this proceeding and settlement are in the public interest.
2. Delta has alleged, and Trading Comgany has denied, that

Delta is the owner of common law trademark rights in the design

aopcarance. shape and t:ade dress of Delta's woodworking machxnes

in issue in the current inves.zgation.

3. Delta has alleged, and Trading Corpany nhas denied, that
Delta is the owner of common law trademark rights in the ternm
"Cuntractor's Saw."”

4. Delta has alleged, and Trading Company has cderiied, that
Celta is the owner of the full right, title and interest in and
Un; v? States Letters Patents No. 3,754,493, No. 4,174,100, ang
Nc. 4,436,126. |

5. Delta has alleged, and Trading Company has denied, that

%rading Company has infringed Delta's rights in and relating to.

the design appearance, shape and trade dress of one or more of
Delta's weodworking machines in issue and has infringed Delta's
rights in and relating to the term "Contractor's Saw."

6. Delta has alleged, and Trading Company has denied, that

.Hrrﬁdipg.Company "has unfairly coﬁpetedAwith Delta by directly

and/or indirectly participating in the exportation to the United

to

States of woodworking machines that are confusingly similar to one

or more of Delta's woodworking machines in issue and in the use

the term “Contractor's Saw."”

of
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7. Delta'hss allcged, and Trading Company has denied, that toc
th: extent that Trading Company sells the subject 10 inch table
saw, the 10 inch tiiting arbor saw, and/or the planer, Trading
‘cOmpany'has inftingea Delta's United States Letters Patents No.
3,754,493, No. 4,174,100, and/or No. 4,436,126, and has thereby
unfairly -competed with Delta.

8. Consistent with the terms and conditicns of the attached
agrecrment between Delta and Tradirng Company, Trading Company, its
affiliated and associated :omﬁanies, their officers, directors,
agents, servants, emploveces, or any of them, and all persons
acting in concert or participation with them cr with any of the
foregoing, are hereby ordered to cease and desist from engagirng in
all cf the unfair methods of competiticn and unfair acts here
allegedly involved, as set rcrth above, to the extent provided in
the attached agreement.

$. Delta and Trading Company hereby waive all rights to
appeci or to otherwise chalienge the validity of this Consent
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10. The rules and regulations of the Commission regarding
enforcement and modification of final Commission actions are
applicable to this Consent Order.

11. This investigation is hereby terminated with respect to

g Soon T Lo 11 ‘

Kenneth R, Mason
Secretary

Issued: Iune 18 1985



WP No. 0504Ash-1

" SETTLEMENT AGREEMENT

le This .agreem'ent is entered into this >oth day of t@ceu&e{-
1984 by and between Delta Iﬁternationalvnachidbry Corporation
‘hereafter called “Delta“) havin§ its principal place of'bhginéss
at 40C North Lexington Avenue, Pittsburgh, Pennsylvanxa, 152 08,

" o and ‘*!w,'°°u*-'a~ ‘. g% {.(hereafter called ‘"Trading Company ),

e having its principal place of business at E M B N b1-% peng T kg
=aiwan, Republic of China. TApL ThAWAR P' M
WHEREAS, the United States International Trade Commission

(hereafter called "Ccmmission®) has initiated an inveﬁtigation

inéer §337 of the Tariff Act of 1930, as amended'f19 U.S.C}

51337), baseé on a Verified Complaint and a Verified Revised

~~endea Complaint (hereaiter collec;iveiy chiléd 'Coﬁplainté”)

filedlby Delta seeking relief‘against certain élleged methods:of
vrnfair cempetition and alleéed unfair acts of a numbér_of res;on-

‘cen~s includirng Tradxng Company;

"WHEREAS, Delta and Trading Company desxre to resolve all of
‘the ratters between them raised by such Complaints and tc resolve
tﬂexr claims and differences relating thereto;

NOW THEREFORE, Delta and Trading Company in conszderatzon of
the mutual promises and covenants herein set £orth, do hereby
agree as follows: _ .

1. As used in this agreement, the terﬁs 10 inch tilting arbor
saw, 10 inch table saw, 14 inch band saw, 6 inch jointer, shaper,

8 inch bench saw, disk/belt finisher and planer shall mean those
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particular maéhines so designated in Delta's Corplaints and in
issue in the Commission Investigation No. 337-TA-174.

2. Trading Company agrees that it has been directly or
indizettly exporting or offering to export to the United States
and/or selling to others for exportation to the United States one
or moré of the woodworking machines of the type identified in
paragraph 1 above (hereafter called Yexported machines”) that
Delta asserts are confusingly similar in trade dress tc corres-
pénding Delta woodworking maéhines of the type identified in
paragraph 1. The exported 1¢ inch table saws have in certain
instances been sold urder the term "Contractor's Saw." Trading
Company acknowledges that Deita alleges that such exported ra-
crines are confusingly similar irn trade dress with such Delta
machines and that Delta further alleges that the importation int>
t-e United States and marketing and/or sale of such machines in
the United States infringes Delta's rights in and relating to the
design appearance, shape and trade dress of such machines.

3.(a) Trading Company agrees that the blade guards incor-
porated on the 10 inch table saws and 10 irch tilting arber saw
herein are alleged by Delta to inftinée Delta‘s United Stazes
letters Patent No. 3,754,493,

(b) Trading Cbmpany agrees that the adjustable-heigrt fence
;n;orpqzated_on the 10 inch'tiltiné arbor saw herein is alleged by
l.Delta‘to infringe Delta's United States Letters Patent ho.
4,174,100. .

K4
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(¢c) Trading,cOmpany agrees that the planer herein is
alleg 1 by Delta to infringe Delta's United States Lettefs Patent
‘No. 4,436,126, | ‘ |

4. Trading Comﬁany further agrees that the use of the term
*"Contractor's Saw" is alleged to irfringe Delta's asserted common
law trademark rights in such term.

| 5. (a) Tradihg Company agrees that after October 15, 15€4, it
will not directly or indirectly export to the United States o:
directly or indirectly sell.‘provide, ship or transfer to any
other company for exportation to the United States any of the
exported machines referred to in Paragraph 2 above or any other
machines of the types subject to this investigation having al-
lecedly confusingly similar trade dress. If Trading Company has *
participated in the export of a particular machine that has beern
manufactured by a Taiwanese manufacturer (hereafter called a .
*settling manufacturer") who has settled with Delta and such
cgreerent between such manufacturer and Delta sets forth a later
date allowing export of such particular machine, then such later
cate shall be applicable as to Trading Company's sale as to that
pafticular machine originating from such settling manufacturer.

' (b) pelta agrees that Trading Company may supply such
replacement parts and/or complete machines of the'accused design
_ as replacerents to the extent necéssa:y to satisfy Trading Com-
pany's obligations to United States importers regarding warranties
granggd to such importers and returns of machings from such
importets; provided that no such replacements of the accused

machines shall be exported from Taiwan after March 15, 1985., It
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Trading Compény exports more than fifteen'(IS) such réplacement
machines of the accused design, then Trading Company shull pro-
vide, through its attorney, notification to Delta's attorney of
such export and the number of machines exported and shall, upon
request, provide to Delta's atto:ney-sufficibnt documentation
showing the dJestruction of the accu;gd machines for which such
replacement machines have been provided.

6.(a) Trading Company ag-ees that after October 15, 1984, it
will not directly or indirectly export to the United States or
airectly or indirectly sell, provide, sb;p or transfer to any
other company for exportation to the United States any further {(a)
plade guards that Delta alleges infringe Delta's United States
Letters Patent No. 3,754,493 or fences that Delta alleges infringg
Celta's United States Letters Patent No. 4,174,100 as part of or
separate from a saw, or (b) planers that Delta alléges infringe
Delta's Unit>:d States Letters Patent No. 4,436,126,

(b) If Trading Company has participated in the export of a
particular machine that has been manufactured by a Taiwancse o
renufacturer (hereafter called a "settling manufacture:‘) who has
settled with Delta and such agreement getween such manufacturer
and Delta sets forth a later date allowing ekpcrt of such parti-
cular machine, then such later date shall be applicable as to
Trading Company's sale as fo that particular machine originating
'ifrom such settling manufacturer.

7. Trading Company agrees that after October 15, 1984, it
will%nct directly or indirectly export to the United States or

directly or indirectly scll, ptoviae, ship or transfer to any



other cdmpany for exportation to the Onited States any woodworking
m#chines of the type identified in paragraph 1 above which are
allegedly éonfus;ngly similar to Delta's woodworking machines 6f
the type‘ideﬁtified in paragraph 1l above, and will within thirty
(30) daysvafﬁer‘sign;ng this Agreement cease use of the term
'Co$£faétor’£lsaw;-or any other allegedly confusingly similar
terh. Delta agrees that Trading Company can directly or indirect- -
ly expcrt to the United States and/or sell to other companies for
export to the United States those machines of new design obtained
from the'settling manufacturers with :eépect to which Delta has
indicated that such settling manufactﬁre:s can export to the
United States. .' -
8. Trading Company repregents that it has not used and agrees
‘ that ;t will not use any of the reg;stered trademarks in issue
1nclud1ng Delta s registered trademark UnzsaJﬁi |

9.(a) Tradxng Company agrees that it will not in any way
;ndicatg or‘imply that any of the woodworking machings directly or
indireétly exported, marketed and/or sold by Trading Company are
manufactureﬁ‘by or underllicénse from Delta or Rockwell or sub-
stahtially identical or substantially similar in appearance,
design and/or trade dress to wood&orking rmachines made and/of_solm
by Delta or Rockwell or that any parts of accesscries for wood-
"working machines made and/or §old by Rockwell or Delta will fit or
can be used with the woodwcrking machines exported, marketed
and/a: sold by Trading Company. These restrictions shall not
prahibit Trndinq Company, at its own tisk, from indicating or

communicating that any expendable parts such as saw blades for



!

woodworking maéhines,made and/or sold by Delta will fit cn or can
be used with the woodworking machines éxported, marketed and/or
sold by Trading Company, providing such expendable parts do in
fact fit. Such limitations shall include but not be limited to
Trading Company's advett:s1ng and conmunxcatxons, both oral and
written, with potential or actual customers. Nothing contained
herein shall be construed as an admission by Trading Company that
Trading Company has in any way indicated or implied that the
subject machines are or were manufactured by or under 1icen$e’£rom
Delta.

(b) Delta agrees that, in written or oral communication with
present or potential customers or in its advertising or public
statemcnts, Delta will not state, discuss, or refer to its settle-
ments in this action unless Delta alsc states conspicuously in the
same communication that the terms of the settlement agreements
prohibit the Taiwanese industry from exporting to the United
States machines confusingly similar to Delta's products or which
infringe Delta's patents but do not prohibit the Taiwanese indus-
try from exporting machines that are not confusingly similar in
appearance to Delta's products and do not infringe Delta's
patents,

10. Delta and Trading Company agreé to join in a Motibn in
the Commzssxon 3 ;nvest;gatzon for entry of a Consent Order as
between Delta and Tradxng Company and termination of the investi-
gation as to Trading Company. This Consent Order shall be in a
form sucts as the Consent Order attached hereto as Exhibit A

incorporated by reference herein or in a form otherwise mutual}y



agreed upcn by the respective attorneys for Delta and for Trading
Corpany.

11. If at any time after October 1S5, 1984, Delta b:lieves
| that woodworking machines, which Delta alleges infringe upon
Delta's trademark and/or patent rights, being imported into the
United States originated from and/or were sold by Trading Compar.;,
then Declta may inéuire of Trading Ccmpany directly or thrcugh its
present attorney in the United States it any sucn woodworking
machines originated from and/br were sold by Trading Compdny and
Trading Company shall respond to such inquiry, providing the
irformation requestéd within 30 deys of‘such request.

12. Anry controversy or claim including tut not limited to al.
clzims for damages and/or any other relief arising out of or -
relating to this Agreement, or the breach thereof, shall be
settled by arbitration in accordance with the Rules cof the Ameri-
'can Arbitration Association; such arbitration shall be held in
Pittsturgh, Pennsylvania befcre a single arbitrator and judgrment
vpen the award rendered by the Arbitrator may be ertered in any
Ccurt andé/or tribunal in any country having jurisdiction over any
cf the parties. This provision in this’ paragraph of this Agree-
rent shall nct in any way restrict and/or limit and/or prevent
velta or Trading Comﬁany from seeking any other appropriﬁte relie.
anc,or action from or by the Commission.

~ 13. Deita releases and dzschargcs Trading Company, together
with its predecessors, successors and assigns, together with the
officers, a;rectors, agents and employees of any of them from.any

and all legal or equitable claims :Eat Nelta may have or may have



had with respect to Trading Company's sales of the woodv orking
machines or other unfair acts covered hereby for any cor duct that
may have occurred up to the date of the signing of this agreement
by Delta. This release shall not in any way extend to iny other
manufacturer, trading company, exgorter. impértcr, purct 1ser or
customer.from which'frading Company purchases or to whicn Trading
Company sells any of the woodworking maéhines covered heccby
and/or any portions theéeof. If Trading Company breache- this
Agreament.‘then this teiease by Delta to Trading Company shall
become null and void. Trading Company.réleases and discharges
Delta, together with its predecessors, successors, affiliated
ccmpanies and assigns, together with its officers, directors,
agents and employees of any of them, from any and all causes of
actions and claims for damages that Trading Company’may have
against them relating to or arising out of the present investi-
~gation before the Commission and the matters raised thefain. If
Delta breaches this Agreement, then the release by Tradi-g Compapy
to Delta shall beccme null and void.
14. As to the subject matter of this agreement, thi., agree-

" ment sets forth the entire understanding and agreement of Delta
and Trading Company, and there are no restrictions, promiscs,
representations, warranties, covenants or understandings other
- than those ekpfessly set forth or xéferred to herein. This
agreement supersedes all prior agrecments and understandings
between the parties with respect to this subject matter.

-15. This agreement shall be governed by the law of the

Commonwealth of Pennsylvania as to all matters, including but not
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limited to métters of validity, consttuctién, effect and perfor-
mance; provided however, that this paragraph does not apply to any
matters under the United States patent laws and/or other laws of
the United States with respect to which the Federal Courts have
preemptive and exclusive ju;i:diction; )

16.-This agreément m&y be executed in two or more counter-
parts each of which shall be deered an.original, but all of which
together shall'constituﬁe one and the sane instsument.

17. Subject to ﬁppiicable law, this agreement may be amerded
' or modified only by written agreement of Delta arnd Trading Company
signed by bogh parties or by the party to be charged.

‘,18,_No;hing.contained in this agreement ncr the act of making

this agre;ment nor the entry of the Consent Order pursuant hereto .

shall be deemed to constitute any admission by either party hereto

as to the accuracy, or lack of accuracy, of (a) any allegation or



;:ontention‘ of Delta as set forth in any of,"the Complaints or ot
(b) any allegation or contention of Trading cbmpa'ny as sct forth
in its answer thereto.

IN WITNESS WH'EREOP, this Settlement Agreement has been

executed by the.parties on the dates shown below.

DELTA INTERNATIONAL MACKINLRY
CORPORATION

Date: }T//}‘/ff" By /M
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CERTAIN WOODWORKING MACHINES " . 337-TA-174

'CERTIFICATE CF SERVICE .

I, Kenneth R, Mason, hereby certify that the attached Final Detemmination was served
pon the following parties via first class mail, and air mail where necessary, on

— F
N I@Z

: U.S{ International Trade Comission
. _ . 701 E Street, NW
Co WaShiJg'tm, D.Co

Behal f of Camplainant

John D. Nies Esq

ILeBlanc Nolan Shur & Nies
1911 Jefferson Davis Highway
Suite 700

Arlington - VA 22202

Behal £ of Respondents

David Simon. Equ

Bregman Abell. Kay & Simon
1156 15th St.. W
Washington. D.C. 20005

hal f of Jet Equipment & Tools
Alan E. Branigan
Griffin Branigan & Butler
P. O. Box 2326
Arlington. VA 22202
Behal f of Respondent
Toolcoa International. Inc.

377 N. Anaheim Blvd.
Orange . CA 92668

Behalf of Respondent

. "Trend-Lines., Inc.

170 Commercial St.
Malden MA 02148

Behal f of Respondent

ngs-; Bragg Rent-All. Inc.
1 North Highway 1

P. O. Box 1790

Fort Bragg. CA 95437

Behal f of Respondent

Pro Shop Power Tools
313 North Route 83
Elmhurst. IL 60126

Behal f of Big Joe Ind Tool Corp.

Leonard Z Finger. Esq
Finger, Small. Cohen & Forlano
River Oaks Bank Bldg. :
2001 Kirby Drive. Suite 506
Houston. TX 77019

Behalf of Mailing List

The Liquidator Inc.
No 10

12005 N.E. 12th St.
Bellview. WA 98005

Behalf of Mailing List

Liquidation Burecau, Inc.

3602 N. 35th Avenue
Phoenix, AZ 85017



Bbehamlf of Astro Pneumtic Tool Co.

Alvin G. Greenwald. Esq.
Dorothy Thampson. Esq..
Greenwald & Thampson

6300 Wilshire Blvd - 12th Floor
Los Angeles, CA 90048

Behal f of Grizzly Imports., Inc.

Gary S. Kindness. Esq. . '
Christensen. O'Connor. Johnson & Kindness
2701 Westin Bldg.

2004 Sixth Avenue

Seattle, WA 98121

Behal £ of Camplainant

Gary M. Hoffman. Esq.
Odin Feldmn & Pittletan
10505 Judicial Driwve '
Fairfax. VA 22030



GOVERWGENT AGENCIPS:

Mr. Charles S. Stark :
Anticrust Div,. /U.S. Dept of Justico
Roos 7118, Main Justice

Pennsylvania Avenue & Tenth setoot. N.W.
Washingeon, D.C. ' 20830

Edwazd F. Glynn, Jr., gsq.
Asst Dir for Intl Antitruse
Federal Trade Commission
Room’ 502-4, Logan Building
washington, D.C. 20%80

Darrel J. Grinstead, Esq.
Dept.of Health and Human Sves.
Room 5362, North Building

330 Independence Avenue, S.W.
Washington, 0.C. 20201

Richard Abbey, Esq.

Chief Counsel

U.5. Customs Service

1301 Constitution Avenue, N.W.
#ashington, D.C. 20229
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

Investigation No. 337-TA-174
CERTAIN WOODWORKING MACHINES

Nt Nt sl Nue Nt

ADDITIONAL VIEWS OF VICE CHAIRMAN LIEBELER

While I join in the majority's decision, I do not join in their opinion
in regard to the domestic industry or injury or tendency to injure. I believe
that it is appropriate to define seven separate industries in this case, one
based on each of the seven intellectual property rights held by
complainant. 1/ The seven industries are (1) the registered trademark
"Rockwell"; (2) the registered trademark "Unisaw"' (3) the common-law
trademark "Contractor's Saw"; (4) the registered Rockwell logo; (5) the '493
patent; (6) the '100 patent; and (7) the '126 patent.

With régard to the industry issue, I note that there is evidence on the
record that woodworkiﬁg machines that infringe the two registered trademarks,

the one common-law trademark, and the registered logo have been imported into

1/ See Complainant's findings of fact (CFF) 24-25, 52, 122-29, 131, 132,
133, 133.2, 134-35, 136-37.
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.

the United States and sold to consumers. 2/ This evidence is sufficient to

establish injury and tendency to injure for these industries. Similarly,
there is evidence on the record that establishes that woodworking machines
that infringe the three patents have been imported into the United States and
sold to consumers. 3/ This is sufficient to establlsh injury and tendency to.
injure for these three industries.

Consequently. I find that the 1mportat1on and sale of the subject
-woodworking machines (that is, certain band saws, table saws, t11t1ng arbor
saws, and planers) that infringe any of the seven intellectual property rights

have the effect or tendency to substantially injure a domestic industry.

2/ See initial determination of Feb. 7, 1985 (ID) at 22-26 (adopted by the
Commission—see 50 Fed. Reg. 14172 (Apr. 10, 1985); Commission 1nve$t1gat1ve
attorney's findings of fact 22-48; CFF 123-130.2, 146, 147.2.

3/ See ID at 26-27; Transcript of evidentiary hearing at 169-72; CX'37; CX *°
38; CFF 142-45,

DA



P

Nn"q rn’)‘a;,h\lmw 20436

."~!'._" L o b ’\ﬁ
L NS R “@HEVJHJ

'In the Matter of

. Investigation No. 337-TA-174
CERTAIN WOODWORKING MACHINES

OPINION OF VICE CHAIRMAN LIEBELER, COMMISSIONER ECKES,
COMMISSIONER LODWICK, AND COMMISSIONER ROHR

Background

Investigafion No. 337-TA~174 was conducted to determine whether there is
a violation of s;ction 337 of the Tariff Act §f 1930 (19 U.S.C. § 1337) in the
impoftation or sale of certain l4-inch band saws, 10-inch table saws, tilting
érbor saws, 8-inch motorized bench saws, 6-inch jointers, shapers, disk/belt
finishers, wood-planing machines, blade guards, and vertically adjustable rip
fences. 1/ 2/

The investigation was instituted on the basis of a complaint alleging
unfair acts and unfair methods of competition in connection with the

importation or sale of the subject articles, having the effect or tendency to

1/ 48 Fed. Reg. 55786 (Dec. 15, 1983); 49 Fed. Reg. 20767 (May 16, 1984).
$ec infra n.155 regarding elimination of the subject motorized bench sauws,
jointers, shapers, and disk/belt finishers from controversy,

2/ The following abbreviations will be used in this opinion:

CL—conclusion of law in the initial determination concérning the violation of
section 337 in this investigation; CFF-—complainant's proposed finding of
fact; CPX—complainant's physical exhibit; CX—complainant’'s documentary
exhibit; Exh.—exhibit; IAFF—Commission investigative attorney's proposed
finding of fact; IAPX—Commission investigative attorney's physical exhibit;
IAX—Commission investigative attorney's documentary exhibit; Tr.—transcript
(of the evidentiary hearing, unless otherwise indicated); Y—paragraph.
"Citations to the record appearing in this opinion are representative but may
not be complete listings of all evidence supporting the findings and
conclusions discussed herein.
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substantially injure a domestic industry.

The unfair acts under investigation

included alleged patent infringement, common-law and registered trademark

infringement, false representation of manufacturing source, passing off, and

false or deceptive advertising. 3/

Fifty-three firms were named as parties in the investigation. The

original complainant was Rockwell International Corp. Delta International

Machinery Corp. was substituted for Rockwell after Delta acquired Rockwell's

Power Tool Division and the asserted patent and trademark rights, 4/ The

following U.S. and foreign companies were named as respondents or were allowed

to intervene in the investigation: 5/

W oSN WN -

The Tool Guys

Barrett Tool & Die Manufacturing Corp.

(U.s.A.)

8id Tool Co., Inc., d/b/a Manhattan Supply Co. M

Industrial Industries International, Inc.
Conover Woodcraft Specialties, Inc.

Wilton Corp.

Wilke Machinery Co.

American Machine and Tool Co.
Harbor Freight and Salvage Co.,

d/b/a Central Purchasing, Inc.

CTT Tools, Inc.

C.0.M.B. Company

Equipment Importers, Inc.,
d/b/a Jet Equipment and Tools

Toolcoa International, Inc.

Big Joe Industrial Tool Corp.

Trend-Lines, Inc.

Fort Bragg Rent-All, Inc.

Pro Shop Power Tools Co.

The Liguidator, Inc.

Liquidation Bureau, Inc.

Grizzly Imports, Inc.

Astro—Pneumatic Tool Co.

Tops Equipment & Tools Co., Ltd.

Nu Way Machinery Corp.

Tien Chien Enterprises Co., Ltd.

(Taiwan)
n

3/ 48 Fed. Reg. 55786 (Dec. 15, 1983); 49 Fed. Reg. 20767 (May 16, 1984);
Verified Revised Amended Complaint; CFF 23-28. :
4/ 49 Fed. Reg. 23463 (June 6, 1984).

131,

132,

133, 134, 135, and 136.

See also CFF 20-21, 24-25, 123-28,

5/ 48 Fed. Reg. 55786 (Dec. 15, 1983); 49 Fed. Reg. 20767 (May 16, 1984);
Verified Revised Amended Complaint; 50 Fed. Rey. 7969 (Feb, 27, 1985).
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25, Yung Li Hsing Electric Works Co., Ltd. (Taiwan)
26. Chiu Ting Machinery Co., Ltd. o
(a/k/a Ju Ting Machinery Works Co., Ltd.) "
27. Upsix Industrial Co., Ltd.
28, Shih Hsin Machinery Industrial Co., Ltd. "
29. : Dankey International Incorporated
30. Kuang Yung Machinery Co., Ltd.
31. Shen Kung Machinery Industrial Co., Ltd.
32. Taiwan Sheng Tsai Industrial Co , Ltd, .
33. Rexon Industrial. Corp. ‘
34, Formosan United Corp.
35. - Good Will Mercantile Co. . o "
36. Show Soon Enterprises Co., Ltd. :
37. Fortune Development Corp.
38. King Feng Fu Machinery Works Co., Ltd.
39. King Tun Fu Machinery Co.
40, Ju Ting Machinery Works Co., Ltd.
(a/k/a Chiu Ting Machinery Co., Ltd.) "

41, Sheng Feng Woodworking Machines Co., Ltd.
42, Allied Manufacturers International Corp
43, Tomita Enterprise Co., Ltd, "
44, Soun Ping Machinery Co., Ltd.
45, Strophe Enterprise Co., Ltd. "
46, lLeroy International Corp.
47, World Wide Supplies Co., Ltd. 4 ‘ . "
48, TUI Industrial Co., Ltd. (intervenor) "
49., Mao - Shan Machinery Industrial Co., Ltd.:(intervenor) "
50, Union Tool Exporters, Ltd. (intervenor)
51, Tauco Manufacturing Co., Ltd. ‘ : (South Africa)

. During the course of the investigation, the three intervenors and
. twenty—-seven of the respondents settled with Delta and were terminated from

the investigation on the basis of consent orders. 6/ Six other respondents

*

6/ Those respondents and intervenors included The Tool Guys, Barrett, Sid,
Industrial Industries, Conover, Wilton, Wilke, American Machine and Tool,
Harbor Freight, CTT, C.0.M.B., Tops, TUI, Mao Shan, Union, Nu Way, Tien Chien,
Equipment Importers (Jet), Yung Li Hsing, Chiu Ting, Upsix, Grizzly, Shih
Hsin, Dankey, Kuang Yung, Astro-Pneumatic, Shen Kung, Taiwan Sheng Tsai,

" Rexon, and Ju Ting. See 49 Fed. Rey. 35874 (Sept. 12, 1984); 49 Fed. Reg.
39118 (Oct. 3, 1984); 49 Fed. Reg. 39928 (Oct. 11, 1984); 49 Fed. Reg. 40678
(Oct. 17, 1984); 49 Fed. Reg. 50314 (Dec. 27, 1984); 50 Fed. Reg. 1138

(Jan, 9 1985); 50.Fed. Reg. 3423 (Jan. 24, 1985); 50 Fed. Reg. 7969

(Feb. 27, 1985), as amended at 50 Fed. Reg. 10236 (Mar. 14, 1985); 50 Fed.
Reg. 9141 .and 9142 (Mar., 6, 1985); 50 Fed. Reg. 14172 (Apr. 10, 1985); 50 Fed.
Reg. 20303 (May 15, 1985).
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were dismissed for lack of evidence of a section 337 violation. 2/

During the final stage of the investigation, Delta anhd six more
respondents filed joint motions for the entry of consent orders. 8/ 1In
addition, Delta conceded that there was no evidence of a séction 337 violation
by one nonsettlinq respondent. 9/ Consequently, at the ¢nd of the
investigation, Delta's allegations were focused on the activities of eight

respondents:

World Wide  (Taiwan)
Toolcoa International , (V.S.A.)
Big Joe "
Trend-Lines
Fort Bragg
Pro Shop
The Liquidator "
Liguidation Bureau

O NS WN

An evidentiary hearing was conducted between December gyand 7, 1984, No
respondents appeared; Delta and the Commission investigative attorney (IA)
were the only participants.

On February 7, 1985, the presiding administrative law judge (ALJ) issued
an initial determination (ID) holding all remaining respondents in default and
finding all remaining réspondents except Strophe and Soun Ping to be in
violation of section 337. The ALJ determined that Strophe and Soun Ping
should be dismigﬁed. 10/

On April 1, 1985, in response to a petition for review filed by the IA,

the Commission decided to review portions of the ID concerriing infringement of

7/ Those respondents included Tauco, Allied, Tomita, Sheng Feng, Strophe,
and Soun Ping. -See 49 Fed. Reg. 32692 (Aug. 15, 1984); 50 Fed. Reg. 3423
(Jan. 24, 1985); initial determination of Feb. 7, 1985, at 4; 50 Fed. Reg.
14172 (Apr. 10, 1985), ‘

8/ Those respondents included Formosan, Good Will, Show Soon, Fortune, King
Feng Fu, and King Tun Fu. The requested consent orders were not entered until
the end of the investigation. See Commission Action and Order of
June 17, 1985, at 3-5. .

9/ That respondent was Leroy International. See infra n.134,

10/ ID at 4.
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common—law trademarks in the external design appearance of complainant's

10-inch table saw and 'l4-inch ban¢ saw. The Commission also decided to
review, on its own motion, portions of the ID concerning patent infringement,
-misappropriation, definition of the domestic industry, injury, and the alleged
violation of section 337 by respondent Lerby International. 11/

The Commission determined not to review portions of the ID concerning
infringement of the common-law trademark "Contractor's Saw," registered
trademark infringement, false and deceptive advertising, passing off,
efficient and economic operation of the'domestic industry, default, and the
dismissal of resﬁondents Strophe and Soun Ping. 12/ Those portions of the ID
have become the Commission's determination on the issues discussed
therein. 13/ However, to supplement those portions of the ID, the Commission
has adopted certain findings of fact proposed by Delta and the IA. 14/

Delta and the IA filed briefs on the issues under review and the issues

of remedy, the public interest, and bonding. 15/ The Commission had requested

such briefs from all parties, 16/ but the respondents did not file any.

[

1/ 50 Fed. Reg. 14172 (Apr. 10, 1985).

12/ 1d.

13/ See 19 C.F.R. § 210.53(h).

14/ CFF 77-130,2, 146-47.4, 157~73; IAFF 1-17, 22-48, and 227-42. (50 Fed.
Req. 14172, Apr. 10, 198%).

15/ See Memorandum of Complainant Delta International Machinery Corp. in
Response to the Notice of the Commission‘s Decision to Review (Delta's Review
Brief); Memorandum of Complainant Delta International Machinery Corp. on
Remedy, the Public Interest, and Bonding (Delta's Remedy Brief); Reply of
Complainant Delta International Machinery Corp. to Briefs of the Commission
Investigative Attorney (Delta's Reply Brief); Brief of the Commission
Investigative Attorney on the Issue of Violation (IA's Review Brief); Brief of
the Commission Investigative Attorney on the Issues of Remedy, Bonding, and
the Public Interest (IA's Remedy Brief); Reply Brief of the Commission
Investigative Attorney (IA's Reply Brief),

16/ 50 Fed. Reg. 14172 (Apr. 10, 1985).
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The Commission also solicited written comments from the public and other

Federal agencies concerning remedy, the public interest, and bonding. 17/ No

comments were received.

This opinion sets forth our views concerning the issues under review, as

well as the issues of remedy, the public interest, and bonding. 18/ 19/ 20/ 21/

" Common—law trademark infringement

A trademark is defined at common law as it is under the Lanham Act: "any
word, name, symbol, or deviﬁe, or any combination thereof, adopted and used by
a manufacturer or a merchant to identify his goods and to distinguish them
from those manufactured or sold by others." 22/ A trademark indicates origin
or ownership, guarantees quality or constancy, and entitles the owner to
advertise goods bearing the mark. 23/

A mark is deemed established and protectible upon pfoof that: (1) the
complainant has a right to use the mark; (2) the mark is inherently

distinctive or has acguired secondary meaning; (3) the mark is not primarily

NN

1d.
See also the Additional Views of Vice Chairman Liebeler.

9/ The Commission's decision to grant the six consent order motions pending
at the end of the investigation is discussed in the Commission Action and
Order of June 17, 1985, (See also 50 Fed. Reg. 16639, June 27, 1985.)

20/ The findings of fact adopted in support of this opinion are cited in the
opinion.

21/ This is a default case, i.e.,. the named respondents did not appear at
the evidentiary hearing to contest the allegations made by complainant. See
Tr. at 1-2, As required in a default case, Delta has made a prima facie case
of a violation of section 337. (See 19 C.F.R. § 210.25(b).) A default case
may limit the precedential significance of the Commission's determination as
compared with the precedential value of determinations made in a fully
litigated case.

22/ 15 U.S.C. § 1127; 1 McCarthy, Trademarks and Unfair Competition, § 3:1
(2nd Ed. 1984); Certain Single Handle Faucets, Investigation No. 337-TA-167,
USITC Publication 1606, ID at 34-35 (Nov. 1984) (Single Handle Faucets);
Certain Trolley Wheel Assemblies, Investigation No. 337-TA-161, USITC
Publication 1605, ID at 34-35 (Nov. 1984) (Trolley Wheel Assemblies).

23/ Note, supra, n.22. Co

Io—-
ax
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functional; and (4) the mark is not generic. 24/ The basic test for

infringement is the likelihqod of confusion in the minds of a substantial
number of reasonable buyers. gé(

The marks under review are the overall external designs of Delta's
10-inch table.saw and 14-inch band saw, 26/ The ALJ determined that Delta had
established common-law trademark rights in both designs. 27/ The Commission
has reviewed portions of the ID concerning functionality and secondary
meaning. We affirm the ALJ's conclusion that the designs in question are
primarily nonfunctional but reverse the conclusion that the designs have

acquired secondary meaning.

Functionality
"The ‘concept of functionality historically has been expressed in terms of
utilit&. 2§/"in'that regard, the Commission has adopted the test enunciated

in In re Morton—Norwich Products, Inc.—i.e., whether competition will be

hindered by preventing others from copying the design or configurat&?n in

question. 29/ : ‘ Lo | ;

"Morton-Norwich listed the following'factors as relevant considerations in
determininq fuhctionality: (1) whether the utilitarian advantages of the
deslgn are touted in advert131ng, (2) whether the particular &g;ign results‘;

from a comparatlvely simple .or cheap method of manufacture; (3) whether there

4/ Single Handle Faucets at 35; Trolley Wheel Assemblies at 35.
5/ Single Handle Faucets at 47; Trolley-Wheel Assemblies at 35,
/ See CFF 37-38. '

27/ ID at 12-17 and CL 3.

28/ In re Dennison Mfg. Co., 39 F 2d 720 (C.C.P.A. 1930); Sparklets Corp. v.
Walter Kidde Sales Co., 104 F. Zd 396, 399 (C.C.P.A. 1939).

29/ See In re Horton—Norwlch Products, Inc., 671 F.2d 1332 (C.C.P.A. 1982);
Single Handle Faucets at 36; Trolley Wheel Assemblies at 36-37. ‘

IN lN

Nl
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exists a utility patent which discloses the utilitarian adVéntage of the

design for which production is sought; and (4) whether commeréial alternatives
_are available. 30/ The foregoing factors are aids in determining
functionality; 3}/ no single factor is dispositive.

In the present investigation, the ALJ concluded that the configuration of
each saw is overall nonfunctional because: (1) the design features of each
saw are neither necessary nor ufilitarian; (2) each saw cah‘bé produced more
cheaply using other designs; and (3) alternative designs havé been used in
competitors' saws, without affecting the quality of performance. 32/

The ID lists the design features that the ALJ found to be
nonfunctional. 33/ However, it does not discuss whether aspectslof any
feature are functional. The Commission reviewed the issue of functionality
because, in this case, a mere listing of nonfunctional design features is not
sufficient. 34/ Set forth below is our assessment of the functionality of the

individual components of each asserted design mark.

30/ Morton—-Norwich at 1340-41.
31/ 1d. at 1340. ‘
32/ ID at 16-17.

33/ 1d. at 9-10.

34/ Recent decisions by the United States Court of Appeals for the Federal
Circuit (CAFC) indicate that the best way of analyzing the de jure
functionality of a complex overall design may be to do so from the standpoint
of the design's de facto functional features. 1In Textron, Inc. v. U.S.I.T.C.,
No. 84-1261, _  F.2d ___ (Fed. Cir. 1985), the CAFC stated that—

[W]le do not retreat from the position that the
. determination of whether an overall design is functional
should be based on the superiority of the design as a
whole, rather than on whether each design feature is
‘useful' or ‘'serves a utilitarian purpose.' [In re
Teledyne, Inc., 676 F.2d at 971; Morton-Norwich, supra,

671 F.2d at 1339.] We merely acknowledge, as this court
did in similar circumstances in Teledyne, that the best way
the Commission may have had to analyze the de jure
functionality of a complex overall design was to do so from
the standpoint of its de facto functional features.

Textron, slip opinion at 14,
(Footnote Continued)
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1. Table Saw

Circular handwheels having three spokes. Several of Delta's "legitimate"

competitors use circular handwheels having three spokes (webbs). 35/ However,
.fhere are commercially acceptable alternative designs available. 36/ Certain
settling respondents. for example, have agreed to change the design of their
handwheels to knobs or to solid wheels or to wheels having more or fewer than
three spokes and have agreed that these modifications will not affect the
quality or performance of their machines. 37/ The design of Delta's
handwhecls is therefore nonfunctional.

Appearance of the blade quard. The design of Delta's blade guard is

disclosed and claimed in one of the patents under investigation—i.e., V.S,

Letters Patent 3,754,493 ('493 patent). 38/ Under Morton-Norwich, the

existence of a utility patent covering a design is evidence of its

(Footnote Continued)
" The appropriateness of analyz1ng functionality from the standpoint of the
individual design components was tacitly reiterated in New England Butt Co. v.
U.$.I.T.C., No. 83-1402, slip opinion, ___ F.2d ___ (Fed. Cir. 1985), 1In
affirming the Commission's conclusion of the functionality of the overall
design mark at issue in that case, the CAFC made the following observations
concerning the Commission's approach:
The ALJ did indeed examine the utilitarian nature of each
of the twenty-two components claimed by New England Butt to
constitute its trademark. However, the purpose of this
examination was to determine the functionality of each
feature as reflected in the machine's overall appearance.
The Commission reviewed each of the relevant components and
found that each component is functional or irrelevant for
trademark purposes. [Footnote omitted.] . . . . The
Commission then analyzed the braider's overall
configquration to see if the particular design is
functional, by turning to the analysis set forth in Morton
Norwich, supra at 8-9.

New England Butt, slip opinion at 10,

35/ IAFF 60-63.

36/ IAFF 64.

37/ IAFF 65.

38/ CX 1. See also IAFF 110-11,
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functionality. 39/ The specific shape of the blade guard used by Delta is not

required by the ‘493 patent, however. 40/ Furthermore, Delta's legitimate
competitors and the settling respondents use blade guards having a different
shape than Dclta's. A1/ The shape of Delta's blade guard is therefore
nonfunctional. -

The transparency qf Delta's blade guard is functional, however, because
it is a safety feature. The blade guard prevents the person using the saw
from inadvertently contacting the saw blade 42/; the transparency of the blade
guard permits the saw user to see the w&rk in progress.

Appearance of the ribbed surface on the extension wings. Delta

advertises that the ribbed surface prevents warping and distortion. 43/ uUse
of ribbed surfaces also results in lower production costs because of reduced
surface areas to be machined. 44/

The appearance of the ribs (i.e., size and location) is nonfunctional,
however. Although competitors place ribs on the extension wings of their
saws, the appearance of the ribs on their saws differs from the appearance of
the ribs on Delta's saws. 45/ Furthermore, the modifications agreed to in the
various settlement agreements demonstrate that numerous other rib designs are
available for use. 46/

Rounded quide bar. The table saw design in question has two bars: one

in the front and one in the rear. The adjustable rip fence under

F.2d 1340-41.
See CX 1; IAFF 112,
See IAFF 113,

FF 110.

45/ IAFF 68-72.
46/ IAFF 73.
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investigation 47/ is attached to these guide bars. (The rip fence is

adjustable from side to side, so that the person using the saw can set the
width pf the wood to be ripped,) Guide bars are necessary to. keep the rip
fgnce properly aligngd, i.e., pgrpgn¢icu1ar to_;he‘front and rear of the
machine. 48/ . . . . ST
Delta's guide bars'arg”cylindrical,gand they.are provided with an

incremental scale on the top of the front banﬂiq order to assist the worker in
setting the desired cutting widthu,ggl The guide bars on the machines of two
legitimate competitqrs are similar to Delta's in appearance, and Delta has
allowed sett]ing respondents to retain the cylindrical guide bars with
incremental scales having gradations similar to those found in a ruler. 50/
The guide bars on the table saws of two other competitors are angular with
incremental scales. 51/ The cylindricgl shape of the guide bars is
nonfunctional. However, the placement of incremental scales on such guide

bars. is functional..

- The design and appearance of the léver used to adjust and move the rip
.fence. Delta uses.a single control lever (handlg);that‘attachg; the rip fence
to the front and rear guide bars, tightens angbstraightens the fence in the
desired position, and then locks the rear of the fence. 52/ Delta alleged
only that the externallconfiguration of the clamp and lever has trademark
significance.- The clamp is the component that attaches the';ip fenée‘to the

front and rear guide bars and the locking mechanism using one léver. §§/"

47/ See infra this opinion at 32.
48/ IAFF 88-89.
49/ IAFF 89..
50/ IAFF 90-92.
51/ IAFF 93-94,
52/ IAFF 95.
. 53/ 1d.
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Delta's clamps are round in contour, wherecas the clamps of most of

Delta's competitofs are generally rectangular in contour. 54/ The
configuration of the lever (or levers in the case of those using two levers)
.is also different from Delta's. 55/ The use of alternativa configurations by
other competitofs; including settling resp§ndents, 56/ indicates that the
external confiquration of the clamp and lever is nonfunctional.

Appearance of the miter gauge. Miter gauges are used to set the angle of
the material to be cut as it hits the blade. 57/ The ﬁo!t commonly used
angles are 90 degrees, 45 degrees 1eft,‘and 45 degrees right. 58/ Delta's
miter gauges hav;‘threo small protrusions to enable the user to quickly set
the gauge at the three most commonly used angles. 59/ The miter gauge also
has a bar that is placed in grooves on either side of the saw blade. 60/ The
size of this bar is set by industry standard. 61/

The miter gauges of all of Delta's domestic competitors and the settling
respondents have the three small protrusions and a gauge bar. 62/ The primary
difference between Delta's miter gauges and those used by other companies is
the configuration of tho hand1e (knob). Delta uses a short cylindrical handle
and the others, including the settling respondents, use a long cylindrical

handle. 63/

IAFF 95.; 96-103.
IAFF 98-104,
IAFF 105.
IAFF 3.
1d.
See Tr. at 97, 105-06.
1d. '
61/ Tr. at 106,
62/ Tr. at 96-97; CX 49 at 1-4, 7-8; scx 34 at 27; CX 30, Exh F; CX 32,
Exh. B at 2: CX 34, Exh, C-7.)
63/ IAFF 84-87.

o NI l>
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The only aspect of Delta's miter gauge that appears to be nonfunctional

is the configuration of the handle. As stated previously, the three
protrusions facilitates the setting of the miter gauge at the three most
éommonly used angles, and the configuration of the gauge bar is set by

industry standard. Consequently, those aspects of the miter gauge are

functional.

Location of the controls. The location of the controls was selected on
the basis of ease of operation—a fact that Delta has advertised. 64/ This is
evidence of the functionalify of the location of the controls. The
advertisements fér other companies' machines depict similar locations for
contfols; the sole difference is that some are of a left-hand configuration,
and the others, a right-hand configuration. (The right-hand configuration is
the most commonly used.) 65/

Further evidence of the functionality of the location of the controls is
the fact that Delta's agreemehts with the settling respondents permit the
respondents to retain the location of the controls on their machines, although
the respondents are required to change the appearance of the controls. 66/

The location of the controls is therefore functional. |

Design, location, and color scheme of identification name plate and blade

angle gauge at the front of the machine. There is no evidence on the record
with respect to the color scheme of the iaentification name plate and blade
angle guide for machines other than Delté's and one settling respondent. 67/
However, the color scheme used by Delta (black, white, and red) appears to be

nonfunctional.

64/ IAFF 74-75.
/ IAFF 76-80.
IAFF 81,
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The location of the blade angle gauge at the front of the machine appears

to be functional, however, for the same reasons that the location of the
controls are functional. 68/

As indicated above, the following aspects of Delta's table saw are
functional: (1) the transparency of the blade guard; (2) the configuration of
the miter gqauge (except the shape and size of the handle); and (5) the
location of the controls (handwheels, gauges, and switches).

Nevertheless, we find the design of the table saw is overall
nonfunctional, as evidenced by: (1) the appearance of handwheels; (2) the
shape of the blade guard; (3) the appearance of the extension wings; (4) the
rounded guide bars; (5) the appearance of the rip fence lever and the rounded
configuration of the rip fence clamp; (6) the appearance of the handle on the
miter gauge; and (7) the color scheme and design of the name plate and blade
angle gauge. Moreover, most of the design features of the table saw are
neither necessary nor utilitarian; Delta's table saw can be produced more
cheaply using other designs; and alternative designs have been used in
competitors' table saws without affecting the quality of performance.

We affirm the ALJ's conclusion that the external design of Delta's table

saw is overall nonfunctional.

2. Band Saw
Delta's "slim line" design leaves most of the adjustment controls, the

frame (including reinforcing webbs), and the blade guides exposed to view. 69/

The design uses four light castings as housings (two for the front and rear

top housings and two for the front and rear bottom housings) and an external

See 1AFF 106-08.

68/
69/ IAFF 124, 131, 132, 134.
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"C" casting as the frame to join the top and bottom portions of the saw

together. The tops and bottoms of each of the four housings are a
near—perfect arc. 70/

The miter gauge for Delta's band saw is the same ags that utilized on the
tabie saw. Consequently, we find the appearance of the miter gauge to be
functional in part. (A; stated previously, the three protrusions on the miter
gauge serve the nurpose of fecilitating the setting of the miter gauge at the
three most commonly used angles. The configuration of the gauge bar is set by
xndustry standard.) In addition, we elso find the specific appearance (i.e.,
transparency) of the blade guide’to_be functional per se.

Nevertheless, we affirm the ALT's conclusion that the external
conf1gurat1on of Delta's band saw is overall nonfunctional. We note that the
table saw' s overall de31gn is not covered by e ut111ty patent. Furthermore,
the ut111tar1an advantages of the overall design are not touted in advertising.

In addltlon, band saws can be produced more cheaply using other
de31gns, 71/ and alternat1ve des1gns have been used in competitors' saws
w1thout affectlng the quality of performance 72/ The arbitrariness or
nonfunctlonallty of Delta's slim 11ne band saw design lies in the fact that
the components of the saw are left exposed to‘view (whereas the nonaccused saw
designs (e.g., "bethtuh" designe) place the components within housings). 73/

The bathtub designs tend to be more maesive, and the settlement designs
are heavier and require more steps in production than the slim line
design 74/ There appears to be, however, effective compet1t1on from

producers utilizing bathtub designs. Furthermore, settling respondents have

70/ IAFF 119,
71/ See IAFF 127.

72/ See ‘IAFF 119-22, 128, 137.

73/ IAFF 119, 124, 131, 132, 134,
74/ See generally IAFF 119, 121-135,



PUBLIC INSPECTION COPY — Confidential Business Information Deleted

16
agreed to modify their designs and have agreed that the specified

modifications will not affect the quality or operation of the imported
machines. 75/ These factors lead us to conclude that the désign of Delta's

band saw is overall nonfunctional.

Secondary meaning

Although nonfunctional, the designs in question are not entitled to
trademark protection unless they have acquired secondary meaning. 76/ To
establish secondary meaning, it must be shown that a substantial number of the
rclevant consumer group associates the mark with a single source. 77/ The
party seeking protection for its proposed mark must show that there is
substantial evidence of secondary meaning, not merely a remote possibility. 78/

Proof of secondary meaning may be shown by direct and/or circumstantial
evidence. Direct evidence includes statements of buyers and also may include
professionally conducted consumer surveys. 79/ Circumstantial evidence may
include evidence of the nature and extent of the seller's advertising and
promotional effqrts, the size of the selle;, number of sales made, amounts
spent in advertising, length of use of the mark, and similar evidence tending
to show wide exposure of the relevant buyer class to the mark in
question. 80/ Such evidence is relevant but will not necessarily justify an

inference that secondary meaning has been established. 81/

75/ IAFF 133, 137.
76/ See Single Handle Faucets at 40; Trolley Wheel Assemb11es at 41

1 McCarthy, upra, § 15:1,
77/ Single Handle Faucets at 40; Trolley Wheel Assemblies at 41; 1 McCarthy,

supra, § 15:11.

78/ Note, supra, n.77,.

79/ Single Handle Faucets at 41; Trolley Wheel Assemblies at 41-42; 1
McCarthy, supra, § 15.11.

80/ Note,, supra, n.79, .

g;/ Trolley Wheel Assemblies at 42; 1 McCarthy, supra, §§ 15:11, 15:16.
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In determining that the overall designs of Delta's table saw and band saw

had acquired secoﬁdary‘meaning, the ALJ relied on: (1) a survey study in
which a net unduplicated 25.8 percent of the total interviewees correctly
identified photographs of Delta'ﬁ band saw and a net unduplicated 29.9 percent
correctly identified Delta's table saw; (2) evidence of the length and extent
of Delta's use of the product configurations, sales of the machines, and
advertising; and (3). evidence of respondents' intentional copying of the
Delta's designs in controversy. 82/
We concluae‘that the factors cited by the ALJ do not provide adequate

support for a finaing that the designs in question have acquired secondary

meaning.

1. Survey

To establish that the designs in question have acquired secondary
meaning, Delta was required to show that a substantial number of persons in
the relevant consumer group associate the designs in question with a single
source. 83/ The rclevant consumer group for the subject saws includes home
craftsmen, home builders, tradespepple in factories and industrial arts
classes, cabinet shops, and maintenance shops. 84/

The survey konducted by Delt; in the present investigation defined the

survey universe as consisting of males over 25 years of age who had used their

82/ ID at 13-15. (See also ID at 6 n.4; CFF 37-68, 78-79.1, 83; rebuttal
CFF 37.1-38.2, 47.1-47.3, 55.2-55.4, 56.1-57.4, 62.1, 65.1, 66.1 .) The ALJ
also commented that the fact that respondents have engaged in passing off is a
further indication that the product configurations in question have acquired
secondary meaning. ID at 35.

83/ Single Handle Faucets at 40; Trolley Wheel Assemblies at 41; 1 McCarthy,

supra, § 15:11.
84/ CFF 77.
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own band saw or table saw within the preceding six months. 85/ The universe

did not expressly include persons who were contemplating the purchase of a
table saw or band saw. Universes similar to this have been found by courts to
be flawed because they were restricted to past purchasers and did not include

"potential purchasers," i.e., persons contemplating purchase. 86/

In defense of the universe used, Delta pointed out that the "custom

" and "other" categories made up more than 50 percent

woodworker," "remodeler,
of the survey respondents and that it reasonably could be assumed that:

(1) home remodelers and owners of various industrial shops would be likely to
own more than one band saw or table saw; (2) after a period of extensive use
of a table saw or band saw, a saw owner would seek to replace the used saw
with a newer model; and (3) it is likely that one who has extensively used a
table saw or band saw eventually would become a purchaser of such a saw. 87/
These assumptions were intended to demonstrate that, in addition to being
"owners," the survey respondents to whom the assumptions applied were also
"potential purchasers." Delta did not cite any evidence on the record that
would support its assumptions.

Even assuming, arguendo, that Delta's assumptions are well founded, they

do not account for the other major category, home—users. In light of the

85/ Interviewers were told: "In order to qualify for interview, the man
must either own his own tool or use it often enough to consider it 'his
own'." CX 63 at 7. _

86/ In Universal City Studios, Inc. v. Nintendo Co., Ltd., the plaintiff
conducted a survey among persons who had purchased or leased the defendant's
"Donkey Kong" game in order to determine whether they associated the game with
the plaintiff, who owned the rights to "King Kong." The U.$. Court of Appeals
for the Second Circuit held that the universe was too restrictive, because it
was limited to past purchasers or lessees and did not include persons who were
contemplating the purchase or lease of the product in question. 746 F.2d 112,
118 (2d Cir. 1984).

87/ Delta's Reply Brief at 4-5.
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expense and durability of the saws in question, 88/ it reasonably can be

inferred that once a home-user has purchased one of the saws in question, he
is ‘not likely to be in the market for a second saw of the same type. 89/ This
inference is supported by the fact that those home-users deposed by Delta who
offered testimony concerning the types and numbers of-woodworking machines
that they owned did not own more than one l4-~inch band saw or 10~inch table
saw at the same time. 90/

Home—users account for a substantial portion of the market for the saws
in question. Delta estimates that apprdximately HHEHOEEE000CE of the
end-users of the subject table saw and band saw are home—users. 91/ In the
survey, approximately 44.2 percent of the total respondents seeing photographs
of the band saw and 44.8 percent of those seeing photographs of the table saw

" described themselves as "home craftsman." 92/

88/ The retail prices of Delta's table saw and band saw range from $600 to
$800. Tr. at 240-41. See also IAFF 280, 282, 277 (on page 52 of the IA's
proposed findings of fact), 284. See also CFF 160.

- 89/ Delta argued that in Certain Plastic Food Storage Containers,
Investigation No. 337-TA-152, the Commission approved universe criteria
similar to that used in the present investigation. The survey universe in
that case consisted of women 21 years of age and over who were users of
plastic food storage containers.  USITC Publication 1563 at 80 (1984).

Plastic Food Storage Containers is distinguishable from the present
investigation, partly because the universe in that case was factually much
broader than the universe in the present investigation. More importantly, it
reasonably can be inferred that, given the nature of the product in question
(plastic dishes), the relevant universe in the Plastic Food Storage Containers
survey would be more likely to include potential purchasers of the articles in
question than would the universe in the present investigation. _

90/ CPX 11, Tr. at 5; CPX 13, Tr. at 5, 6, 8, CPX 15, Tr. at 3, CPX 22 at 4,
5. The only home-user deponents who reported purchasing more than one of the
saws in question initially had purchased a Taiwan band saw or table saw, had
been dissatisfied with the saw, and had returned it to the vendor or resold
the saw and purchased a Delta saw as a replacement. CPX 11, Tr. at 5, 6, 7;
CPX 13, Tr. at 6, 7, 8 10; CPX 22 at 4, 5, 11-13.

91/ CFF 77; Tr. 184-85,

92/ Cx 63 at Fig. 8,
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The universe.used in Delta's survey in the present investigation skews

the survey results'be;ause owners and extensive users of expensive machines
such as the table saw or band saw ét issue in this investigation have intimate
‘knowledge of the appearance of the table saws and band saws and their
components and are most likely to recognize the product configuration at

issue. 93/

Delta cites Brooks Shoe Co. v. Suave Shoe Co. as support for the position

that the survey universe was appropriately limited to owners of the saws in
question. 94/ A survey universe defined as "owners-of-the—product” may be
acceptable or uniéceptable depending on tHe situation. Potential purcﬁasers
(i.e., persons contemplating purchase) mﬁst be included in a survey that is
offered as evidence of secondary meaning. In the broad range of consumer
goods, shoes are relatively short lived, (A person customarily owns more than
one pair at a time, perhaps several types concurrently, and even duplicates
within the same type.) Present owners of shoes generally, and owners of a
particular type of shoe (such as athletic shoes), are likely in the future to
purchase additional shoes generally or of a type previously purchased; there
is a high coincidence of owners and potential purchasers. That coincidence

may be sufficient to validate a survey even though the universe as defined did

not expressly include potential purchasers.

93/ In Brooks Shoe Co. v. Suave Shoe Co., the plaintiff conducted a survey
among spectators and contestants at a track meet to determ1ne the degree of
recognition of the "V" design used on the sides of Brooks shoes. The court
held that the plaintiff's survey was not statistically random because the
survey universec consisted of persons most likely to recognize the mark in
gquestion (i.e., spectators and contestants at the track meet) instead of those
persons whose opinion would fairly represent the opinions of consumers of
athletic footwear. 533 F. Supp. 75, 80 (S.D. Fla. 1980),

94/ In Brooks Shoe, the court accepted defendant's survey the universe of
which consisted of owners of athletic shoes, 533 F. Supp. 75, 80-81 (S.D.
Fla. 1980).° . ‘
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The opposite . is to be expected when the product in question is

comparatively expehsivé and relatively long lived, as are the woodworking
machines that are the subject of this investigation. Present owners are not
.iikely to purchase additional products of the same type or to soon purchase
replacements; tﬁere is a low coincidence of owners and potential purchasers.
(A low coincidence is particularly true as to owners who are home-users, as
discussed above.) A survey universe defined a? the owners of a product having
these characteristics will effectively exclude potential purchasers to such a
'
degree as to rendgr the survey invalid.

The reliabiiity of the survey is diminished further by the fact that the
survéy did not utilize control photographs—i.e., pictures of similar types of
machinery manufactured by other companies. Although the survey cohtained
internal controls (e.g., interviewees were asked the reason why they
identified the saws in question as being a particular brand or the product of
a'ﬁarticular manufacturer).-cdntrol photographs should have been used to
ascertain the extent to which the public associates woodworking machines with
Rockwell/Delta exclusively. Delta's sales of the subject machines are second
only to those of Sears, Roebuck, & Co. 95/ That circumstance increased the
likelihood that an interviewee would answer "Rockwell" and/or "Delta" in
response to the key question on the basis of familiarity with the brand names

rather than recognition of the product configuration. 96/

95/ IAFF 164. (See also IAFF 165.)

96/ An additional consideration which diminished the reliability of the
survey was the fact that the interviewers were not given sufficiently specific
instructions about selecting persons to approach as possible interviewees.

See CX 63 at 7 and Exh. B at 1. See also IAFF 149-50. The absence of such
guidelines gave interviewers too much discretion. Such discretion has the

potential for bias,
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Yet another factor that leads us to conclude that the survey in this case
is not entitled to substantial weight as direct evidence of secondary meaning
is that, even accepted at face value, the percentages of correct responses are
relatively low. There is no prescribed recognition rate for determining what
weight a survey is entitled to as evidence of secondary meaning. However, the
percentages of correct.responses in this investigation—a net uﬁduplicated
25.8 percent for the band Qaw and a net unduplicated 29.9 percent for the
table saw—are relatively low in light of the narrowness of the universe and
compared with survey recognition rates given substantial weight as evidence of

secondary meaning in previous investigations. 97/

In Certain Heavy-Duty Staple Gun Téckers, the Commission accepted a

survey as evidence of secondary meaning even though the recognition levels at

the various survey locations were 14, 30, and 40 percent. 98/ Delta argued

that those figures are similar to the percentages of correct responses in each

97/ In Single Handle Faucets, the Commission relied on a Qurvey in which the

responses were 63 percent correct (after adjustments for "good guessers")
among plumbers, who accounted for 75 percent of the purchases of the products
at issue. Single Handle Faucets at 41-44. The Commission also accepted a
second survey in which correct responses amounted to 34 percent. However, the
Commission viewed the second survey merely as an adjunct to the first one,
since it corroborated the results of the first survey but did not have as high
a degree of reliability. Id. at 43-44, In Certain Sneakers With Fabric
Uppers and Rubber Soles, Investigation No. 337-TA-118 (Sneakers), the
Commission similarly placed substantial reliance on a survey having a correct
recognition rate of over 67 percent. USITC Pub 1366, Views of the Commission
at 8-12 (Mar. 1983). See also Certain Cube Puzzles, Investigation No.
337-TA-112, (Cube Puzzles), in which the Commission accepted surveys having
correct response rates of 33, 40, and 72 percent. USITC Publication 1334,
Views of Chairman Eckes and Commissioner Haggart at 13-14, Views of
Commissioner Stern at 1 (Jan. 1983).

98/ Certain Heavy-Duty Staple Gun Tackers, Investigation No. 337-TA-137,
USITC Publication 1506, ID at 29-43 (Mar. 1984).
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geographic area where the survey in the present investigation was

conductea. 99/

Staple gun tackers.are low—priced; relatively high-volume products, 100/
whereas the subject table saws and band saws are expensive items with a
vsmaller velume of sales and a relatively sophisticated market. 101/ Consumers
AEe less likely to make a purely random purchase of an expensive item and thus
would be presumed to have more familiarity with the expensive item prior to
nurchesing it. |

The universe in the present investigation was limited to persons who had
used their own table saw or band saw within the last six months (or those who
had used ene oftenkenough to consider it his own). These persons would have
en iniimate knowledge of the‘appearence of the table saws and band saws and
their‘compenente. Consequently, it is more likely that they would correctly
identify a table saw or band saw by its appearance as being a Delta product
than would a more”representative (i.e., broader) universe. Yet, only the net
undup11cated 25.8 percent of the survey respondents correctly identified the
‘band saw and a net undup11cated 29.9 percent correctly ‘identified the table

saw. 102/

. 99/ In the present investigation, recognition rates at the various locations
. were 37.3 (San Francisco, CA), 36 (Columbus, OH), 28 (Boston, MA) and 18
percent (Fairfax County, VA) for the table saw.  CFF 60. For the band saw,
the recognition rates were 33.3 (Fairfax County, Virginia) 25.6 (San
Francisco), 34 (Columbus), and 14 percent (Boston). CFF 63. o

100/ See USITC Publication 1506, findings of fact 17-19, 69, 129, 149-50.

101/ CFF 77; IAFF 158, 279-80, 282, 277 (on page 52 of the IA's proposed
f1nd1ngs of fact), 284, 287,

102/ -Staple Gun Tackers also is d15t1ngu1shab1e from the present case because
the 14 percent recognition rate at one survey location in that investigation .
(San Diego, CA) could have been attributed to the fact that the complainant's
staple guns had been sold at that location only for a few months prior to the

‘ 4 (Footnote continued)
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The net unduplicated 25.8 and 29.9 recognition rates in this case are

low, considering that Delta's sales of the subject saws are second only to
those of Sears, Roebuck & Co.; 103/ the product configurations in question
have been used since 1945 and 1970 respectively; 104/ and the survey universe
was limited, in effect, to those persons who would be most likely to give the
correct response.

In sum, we conclude that the survey in this investigation is entitled to
little weight as direct evidence of secondary meaning.

1

2, Extent of sales and advertising

Delta has eﬁgaged in extensive advgrtising and sales of the subject
machines. Delta contends that the length of use of the marks, the volume of
sales of the subject machines, and the nature and extent of its advertising

supports a finding of secondary meaning. 105/

(Footnote continued) ‘

survey. Staple Gun Tackers at 43. For that reason, the presiding ALJ stated
that even if rates in excess of 25 percent were required, the 30 and 40
percent recognition rates at other locations satisfied that requirement and
the 14 percent recognition rate in San Diego should not be discounted or used
to discredit the reliability of the survey as a whole. Id.

Delta has been selling its table saw since 1970 and its band saw since
1945 throughout the United States. See CFF 39-40 and 42. Dr. Sorenson
testified that in selecting various sites where the interviews were to be
carried out, he sought geographic areas where Delta was doing well in terms of
sales penetration, as well as areas where Delta was not doing so well. Tr. at
331-32; IAPX 18 at 36. He also testified that survey interviews in each
geographic area were conducted outside stores and lumberyards where Delta's
products were sold and presumably outside stores where Delta tools were not
sold. Id. This was done to achieve the proper mix. Id. (See generally IAFF
141-48; rebuttal CFF 55,2-55.3.)

Delta did not cite any special or unusual circumstance that would account
for the 14 and 18 percent recognition rates at particular geographic locations
in this case, however,

103/ IAFF 164. (See also IAFF 165.)

104/ CFF 39-40 and 42,
105/ See Delta's Review Brief at 21-23; CFF 47-51.1; rebuttal CFF 47.1-47.3.
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Mere length of use of the mark and the extent of promotional efforts is

rarely dispositivé. 106/ The issue is the effectiveness of such promotional
efforts in establishing in the minds of the consuming public an association
between the asserted mark and a single source. 107/

For the reésons discussed below, we find that the evidence of Delta's
advertising, sales, and promotional efforts in this case are not sufficient
alone or in concert with the other evidence in this investigation to establish
secondary meaning.

Delta’s advertisements and ;romotiénal materials—as well as the saws
themselves—;carrg the registered mark "Rockwell" and the registered Rockwell
logo; 108/ Delta's table saws and promotional materials thereforé also
contaiﬁ the common-law word mark "Contractor's Saw." 109/ As Delta has
pointed out, it is well settled that a product can utilize more than one
trademark without diminishing the identity of each. 110/ However, when
alleged configuration marks are used in connection with strong existing word
marks, the alleged configuration mark must create a commercial impression

separate and apart from the other existing marks in order to receive

common-law trademark protection. 111/

106/ See Certain Vertical Milling Machines and Parts, Attachments, and
Accessories Thereto, Investigation No. 337-TA-133, USITC Publication 1512,
Views of the Commission at 19-20 (Mar. 1984) (Vertical Milling Machines);
Certain Braiding Machines, Investigation No. 337-TA-130, USITC Publication
1435, ID at 61 (Oct. 1983) (Braiding Machines). See also Carter-Wallace, Inc.
v. Proctor & Gamble Co., 434 F.2d 794 (9th Cir. 1970).

107/ Vertical Milling Machines at 19-20; Braiding Machines at 61.

108/ IAFF 176. (See also IAFF 177.) ‘

109/ Note, supra, n. 108,
110/ See Proctor & Gamble Co. v. Keystone Automotive Warehouse Corp., 191
U.S.P.Q. 474 (TTAB 1976).

111/ See Certain Vacuum Bottles and Components Thereof, Investigation No.
337-TA-108, USITC Publication 1305, Commission Opinion at 10-14 (Nov. 1982)
(Vacuum Bottles); Vertical Milling Machines at 28-29; Braiding Machines at 63;
Petersen Manufacturing Co. v. Central Purchasing, Inc., 740 F.2d 1541;

Application of McIlhenny Co., 278 F.2d 953 (C.C.P.A. 1960).
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In the present case, in some instances, the size and placement of the

strong word marks in promotional materials makes the product configuration
obscure by comparison. The table saw and band saw are depicted in silhouette
and, in some instances, certain features of Delta's table saw and band saw
designs are not readily discernible. 112/ 1In addition, features in the rear
of the saws are not depicted at all. 113/

Certain design elements that are most clearly distinguishable in some of
Delta's advertisements (e.g., the handwheel elements, the identification
plate, and rounded guide bars on the taBle saw) are the.same as—or are very
similar to—features used by Delta's legitimate competitors or certain
settling respondents. 114/ Such similarities lessen the likelihood that
Delta's advertisements foster an association between the product
configurations depicted and a single source.

Furthermore, the mere presence or visibility of specific components of
the asserted product configurations in Delta's advertising materials does not
necessarily support a finding of secondary meaning. 115/ The materials in
question must draw attention to the nonfunctional aspects of the product
configuration. 116/ There is nothing in Delta's advertisements that
highlights or focuses the consumer's attention specifically on the design

features that are claimed to have trademark significance. 117/

"112/ IAFF 179-81

113/ 1d.

114/ CX 49; IACX 1 at 112-22; IACX 5 at 14-20, 23-30; IACX 34 at 17, 23, 27,
38-41. See also Exh. B to IA's Reply Brief; CX 32 at 4-5.

115/ See Trolley Wheel Assemblies at 48; New England Butt at 11; Textron at
17.

116/ Note, supra, n.l115.

117/ Although Delta's vice president testified at the evidentiary hearing that
Delta's advertising places emphasis on the appearance of the products in
question, he also testified that the purpose of depicting the machines in
Delta's advertisements is to "show the functions of the machine" (emphasis
added) and "to discuss its features and benefits." Tr. at 196. (See also
IAFF 177.)
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In sum, we find that Delta's evidence of extensive advertising and

prolonged use of the marks in question are not entitled to substantial weight
as ‘circumstantial evidence that the configurations in question have acquired

secondary meaning.

3. Intentional copving

Although the ALJ concluded that the saw configurations are not inherently .
distinctive, the ID states that evidence of direct copying "strengthens the
presumption of secondary meéning" in the designs of the saws at issue.
'(Emphasis added.) 118/

There is:judicial precedent for the proposition that if respondents find
it beneficial to trade on the appearance of aﬁ external product configuration,
secondary meaning exists in that deSigﬁ; 119/ The ALJ's language also is not

without Commission precedent. In Single Handle Faucets, the Commission stated

thét—-f

"~ The Commission has recognized that intentional copying may

" also be probative of secondary meaning, and in those
instances where there is a showing of deliberate and close
imitation of the senior user's mark, may even give rise to
a presumption of secondary meaning. 120/

However, the product configuration mark in Single Handle Faucets was

strong and there was other substantial evidence of secondary meaning. 121/

similarly, in other cases in which the Commission regarded evidence of

118/ ID at 14; see also ID at 33-34. '
119/ See Truck Equipment Service Co. v. Freuhauf Corp., 536 F.2d 1210, 1220
.13 (8th Cir. 1976), cert. denied 429 U.S. 861 (1976).

120/ Single Handle Faucets at 46.

121/ Id. at 40-46.

n
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intentional copying as being probative of secondary meaning, the existence of

both a strong mark and other substantial evidence of secondary meaning also

supported the finding. 122/

In this case, evidence of intentional copying, absent & strong mark and
other substantial evidence of secondary meaning, is not sufficient to support

a finding of secondary meaning. 123/

Infringement

Under Commission rule 210.53(h) and pursuant to the Commission's notice

of review published in the Federal Register of April 10, 1985, the

Commission's decision not to review the portions of the ID concerning
infringement would have caused those portions of the ID to become the

Commission's determination on the issue of infringement. 124/ However, our

122/ See Staple Gun Tackers at 50-51; Sneakers at 8~12; Cube Puzzles, Views
of Chairman Eckes and Commissioner Haggart at 14-15, Views of Commissioner
Stern at 1; Vacuum Bottles at 17-19; Certain Novelty Glasses, Investigation
No. 337-TA-55, USITC Publication 991 at 11 (July 1979). See also Trolley
Wheel Assemblies at 48-49.

Similarly, in Truck Equipment Service Co. (note, supra, n.119), the court
noted that there was other substantial evidence of secondary meaning, in
addition to evidence of intentional copying. 536 F.2d at 1220, n.13.

123/ The ALJ commented that the fact that respondents have engaged in passing
off is a further indication that the product configurations in question have
acquired secondary meaning. ID at 35.

Under Commission precedent, secondary meaning is irrelevant to passing
off, and each exists independently of the other. Vertical Milling Machines at
38; Braiding Machines at 64-65. In the present investigation, the evidence in
the record shows that, in most instances, passing off (as well as false or
deceptive advertising) was accomplished by the use of Delta's registered
trademarks and logo and common-law word mark. See IAFF 227-39, 240-42; CFF
123-130.2, 146-147.4. Consequently, even if passing off were to constitute
proof of secondary meaning, such secondary meaning in this case could not be
imputed to the product configurations in question. Thus, we find that the ALY
erred in concluding that proof of passing off, in and of itself, proves that
the configurations at issue have acquired secondary meaning.

124/ 19 C.F.R. § 210.53(h); 50 Fed. Reg. 14172 (Apr. 10, 1985). The
Commission also adopted Delta's findings of fact 77-122 to supplement the
discussion in the ID concerning the issue of infringement. 50 Fed. Reg. 14172
(Apr. 10, 1985). :
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reversal of the ALJ's finding of secondary meaning supercedes any finding of

infringement.

Patent Infringement

Thé patent claims in controversy are—
claims 1-3 and 5-14 of the aforeméntioned ‘493 patent;
claims 1-4 of U.S. Le;ters Patent 4,174,100 (the '100 patent); and,
claims 1-5 of U.S. Letters Patent 4,436,126 (the '126 patent).
Patents are presumed valid. 125/ The burden of establishing invalidity
rests on the party asserting such invalidity. 126/ The validity of the
subject patents was not in dispute in this investigation, since Fhe
respondents defaulted and the IA did not take a position on the patent
issues. The ALJ correctly determined that in the absence of clear and
convincing evidence of invalidity, the statutory presumption of validity
prevails. 127/
The unenforceability df a patent for equitable reasons must be proven by
clear and convincing evidence. 128/ 1In the absence of such allegations and
evidence, the‘ﬁLJ correctly determined that each of the patents in controversy

is in full force and effect. 129/

125/ 35 U.S.C. § 282,

126/ 1Id. ‘

127/ Certain Apparatus for Installing Electrical Lines and Components
Therefor, Investigation No. 337-TA-196, ID (Order No. 5) at 7 (Dec. 27, -1984)
(50 Fed. Reg. 6072, Feb. 13, 1985); Certain Methods for Extruding Plastic
Tubing, Investigation No. 332-TA-110, USITC Publication 1287 at 5 (Sept. 1982).
128/ See J. P. Stevens & Co., Inc. v. Lex Tex Ltd., Inc., 747 F.2d 1553, 1559
(Fed. Cir, 1984).

129/ 1D at 26.
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Our infringement findings are set forth below.

‘493 patent

The '493 patent is directed to a safety blade guard assembly for a
circular table saw. 130/ The patented blade guard assembly is nonremovable
and is mounted on a kerf splitter that is fixed securely at a relatively
inaccessible point beneath the rear table edge. The assembly has a
blade~guard—-supporting linkage connected to the kerf splitter and blade guard
so as to limit pivotal movement of the guard between a normal operating
position and a limit position determined by the supporting link, which
prevents the blade guard from being swung to an inoperative position.

The record shows that settled domestic respondent Jet has imported into
the United States and marketed Taiwan-manufactured table saws and tilting
arbor saws incorporating a blade guard assembly that inféinges claims 1, 2, 3,
5 6, 7,8, 9, 10, 11, 12, 13, or 14 of the '493 patent. 131/ Nonsettling
domestic respondents Pro Shops, Trend-Lines, and Fort Bragg sell Jet;; saws

incorporatihg an infringing blade guard. 132/ We affirm the ALJ's finding of

<

130/ CX 1. Delta uses the patented blade guard assembly on its table saw and
its tilting arbor saw sold under the registered trademark "Unisaw." See CFF
131-32.

131/ Tr. at 169~72; CX 37-38. Subsequent to the issuance of the ID, Jet was
terminated from the investigation on the basis of a consent order. See 50
Fed. Reg. 20303 (May 15, 1985). The portions of the ID concerning
infringement of the '493 patent were still under review by the Comm1ss1on,
however. Our finding of infringement with respect to Jet is based on the
evidence on the record and adverse 1nferences drawn by virtue of Jet having
defaulted in this investigation.

132/ Tr. at 150; CPX 14 at 7 and Exh. 2; CX 28 at 6; CX 29 at 2, 4, 7, and
13; CPX 26 at 6.
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infringement with respect to the these respondents and claims 1-3 and 5-14 of

the '493 patent. 133/ 134/ 135/

133/ ID at 27.

The ALJ's conclus1ons of law listed add1t1ona1 domest1c and foreign
respondents as having imported or sold saws incorporating an infringing blade
guard. CL 18. Infringement of the ‘493 patent by those additional
respondents was not discussed in the text of the ID.

The evidence of record concerning infringement of the '493 patent by
those respondents is sparse, and affirmation of the ALJ's conclusion of
infringement with respect to those respondents would have to be based
primarily on adverse inferences drawn by reason of the respondents having
defaulted in this 1nvest1gatxon The Commission has stated previously,
however, that-—

(T]lhe effect of a f1nd1ng of default is not necessarily to
~allow & complainant to rely solely upon the allegations in
his complaint and require the presiding officer to make a
finding of violation based upon those allegations. Rather,
‘[t]lhe effect of a finding of a default is to authorize the
presiding officer to create certain procedural disabilities

for the defaulting party and to entertain, without
opposition, proposed findings and conclusions, based upon
substantial reliable and probative evidence, which would
support . . . a determination !

Staple Gun Tackers at 13. .

Our finding of infringement therefore is llmlted to respondents Jet, Pro
Shops, Trend=Lines, and Fort Bragg.: :

134/ With regard to the effect of a f1nd1ng of default we note that neither
the: ID nor Delta's prehearing and posthearing submissions contained any )
information about alleged unfair acts and practices by Leroy in the
importation ‘or sale of ‘the subject woodworking machines in the United States.
Both Delta and the IA have conceded that there is no evidence of a section 337
violation by Leroy. Delta's Review Brief at 46; IA's Review Brief at 61. We
therefore reverse the ALJ's holding that Leroy has violated section 337.

135/ The notice of investigation limited the '493 patent issues to claims 1-3
and 5-14, 48 Fed. Reg. 55786 (Dec. 15, 1983). The ID states, however, that
all 14 claims of the '493 patent have been infringed. -Although Delta in fact
argued to the ALJ that all 14 claims of the '493 patent had been infrimged,
Delta's Review Brief states that the allegation of infringement with respect
to claim 4 was inadvertent. Delta's Review Brief at 46, n.11. Our
infringement findings thus are limited to the claims recited in the notice of
investigation,
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'100 patent

The '100 patént is directed to a rip fence having a bottom section that
is adjustable in height with respect to the work table. 136/ The fence
Structure has supporting members separate from, but attached to, the table at
the front and rﬁar edges of the table. Although the fence structure is
attached to the table, it can be moved over the surface of the table. The
fence structure has 2 parts. The first part is a downwardly open
channel-shaped upper member, and the second part is a table-engaging lower
member adjustably fixed to the upper member.

The record ;Hows that domestic respondents Fort Bragg and Trend-Lines
havevsold Jet tilting arbor saws that incorporate an adjustable height fence

which infringes claims 1-4 of Delta's '100 patent. 137/ We therefore affirm

the ALJ's finding of infringement with respect to the '100 patent. 138/

'126 patent
The '126 patent relates to a light,vportable wood thicknessing machine

(i.e., a wood planer). 139/ The planer has a bed, over which the wood is
passed, and aﬁ upper housing. A cutter and feed rollers are located in the
upper housing. The upper housing is slidably supported on a number of pillars
extending from the base.

The record shows that settled Taiwan respondent Show Soon has exported to

the United States a wood-planing machine that infringes claims 1-5 of

136/ CX 2. Delta uses the patented fence on its tilting arbor saw sold under
the registered trademark "Unisaw". See CFF 133-34.

137/ CFF 142-44.

138/ CL 18.

139/ CX 3. Delta sells the patented machine as the "RC-33 Planer." See CFF
135-36. v
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the '126 patent. 140/ We therefore affirm the ALJ's finding of infringement

with respect to the '126 patent. 141/

Misappropriation
The scope of a section 337 investigation is defined by the Commission's
notice of investigation. 142/ The notice in fhis investigation lists “false
representation of manufacturing source" as one of the unfair acts and
practices to be investigated. ;gg) False representation of manufacturing
source was not mentioned in the ID,,nor was it discussed in the parties'
prehearing and posthearing submissions to the ALJ. Delta's submissions to the
ALY and the ID discussed "misappropriation." 144/
{  The question is whether misappropriation is within the scope of the
- investigation. Delta argued that misappropriation is within the scope of the
investigation because the charge of false representation of manufacturing
source is broad enough to encompass it and misappropriation was raised in the
complaint. 145/ 1In the alternative, Delta requested that the Commission amend
the notiée to include misappropriation. lﬁ_)v
The IA argued that misappropriation is not covered by the notice of
investigation, and acceptance of Delta's arguments regarding that charge is

unnecessary since misappropriation is simply redundant in light of the other

unfair acts included in the notice. 147/

40/ Tr. at 177; CX 23, 37, 40.

1/ ID at 26-27; CL 16,

42/ 19 C.F.R. § 210.21.

3/ 48 Fed. Reg. 55786 (Dec. 15, 1983).
4/ ID at 27.
45/
46/
47/

izl
[ (=1}

Delta's Review Brief at 40-42.
1d.
IA's Review Brief at 58-60,

IIII*
NI o
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We have determined that misappropriation is not within the scope of the

investigation and that the notice will not be amended to include it as an
additional charge.

On the basis of Delta's arguments, the ID defines misappropriation as
follows:

[A] property righf which the complainant relies upon
because of a substantial investment of time, effort, and
money in the commercial creation. When that right is
appropriated at little or no cost and the creator of the
right is injured, a case of misappropriation exists. 148/

In contrast to the Delta and the ALJ's definition of misappropriation,
the Commission has treated charges of false fepre#entation of source and false
designation of source as inferred common-law trademark infringement. 149/

The ALJ's definition of misappropriation does not correspond exactly to
the Commission's interpretation of false‘representation of source or false
designation of source in previous investigations. Nevertheless, the
activities found to constitufe misappropriation overlap with the activities_of
the unfair acts and practices listed in the notice of investigation. 150/ 1In
determining that certain respondents had engaged in misappropriation, the ALJ
made the following findings: |

1. Respondent Jet has appropriated the design and configuration of
- Delta's machines and the use of the name “Contractor's Saw," and has

A

148/ 1 McCarthy, supra, § 10.23; ID at 27.

149/ See, e.9., Trolley Wheel Assemblies at 53; Braiding Machines at 79;
Sneakers at 21; Vacuum Bottles at 28. See also Certain Caulking Guns,
Investigation No. 337-TA-139, USITC Publication 1507 at 43 (Mar. 1984). As
such, complainants have been required to show a likelihood of confusion
concerning the source of the subject products (as well as demonstrating the
other elements of common-law trademark infringement). Id. Failure to
establish the existence of a common-law trademark has precluded a finding of
false designation of source. 1d.

150/ See e.g., IAFF 227-42.
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been distributing tilting arbor saws with copies of substantial
portions of Delta's instruction and user manuals;

2. Respondents Fort Bragg and T?end—Lines have been selling the
Jet machines; and

3. Other settled respondents [not identified in the ID] also have
used various Delta instruction and user manuals in marketing their
products. 151/
As indicated in the ID, some of the respondents charged with engaging in
misappropriation have settled with Delta. Although Fort Bragg and Trend-Lines
have not settled with Delta, the fact remains that the acts of alleged
misappropriation overlap with other unfair acts listed in the notice of
investigation. Delta thus would not gain additional relief if the notice were

amended to include misappropriation. 152/ The notice therefore will not be

amended .

Definition of the Domestic Industry 153/

The Commission has determined that there is a domestic industry. The
Commission has reviewed the ALJ's definition of the domestic‘industry 154/ in
order to clarify its scope. .

The present investigation involves the importatiﬁn of certain table saws
‘table "saws, band saws, tilting arbor saws, and planers. 155/ 1In addition.“it

involQeS the following'intellectual property rights:

/ ID.at 27-28; CL 23,

152/ §g_ infra this opinion at 48-54,

153/ Vice Chairman Liebeler finds seven separate domestic industries in this
case. See Additional Views of Vice Chairman Liebeler. She does not join the
majority's discussion of domestic. industry.

154/ See ID at 31 and CL 24, 26.

155/ Although the investigation also covered a disk/belt f1n1sher, 8-inch
motorxzed bench saw, shaper, and 6-inch jointer, Delta neither alleged nor
proved unfair acts and unfair competition with respect to importations or
sales of such machines. Delta's consent order settlements with various
respondents (see supra nn. 6, 8) have removed those machines from contention.

151
152
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registered trademarks—"Unisaw" and “Rockwell";
registered logo—-the Rockwell logo;
common-law phrase trademark—"Contractor's Saw";
alleged commor—-law product configuration trademarks-—table saw
design and band saw design; and,
3 patents—'493 blade guard patent, '100 rip fence patent, and '126
planer patent.

N = =N

In previoué investigations involving patents or trademarks, the relevant
domestic industry has been defined in terms of the exploitation of the patents
or trademarks in controversy. 156/ In investigations involving other unfair
methods of compefition such as false advertising or passing off, the
Commission has defined the domest;c industry in terms of complainant's U.S.
facilities devoté& to the production and sale of the article that was the
subjéct of the unfair act (e.g., false advertising or passing off). 157/ The

Commission also has stated that the domestic industry should be limited to

those products that are the subject of the unfair acts. 158/

156/ See, e.q., Staple Gun Tackers at 66; Trolley Wheel Assemblies at 56-57;
Plastic Food Storage Containers at 76; Braiding Machines at 85; Vacuum Bottles
at 29; Certain Miniature, Plug-In Blade Fuses, Investigation No. 337-TA-114,
USITC Publication 1337, Commission Opinion at 34 (Jan. 1983) (Plug-In Blade
Fuses); Apparatus for Installing Electrical Lines; Certain Softballs and
Polyurethane Cores Therefor, Investigation No. 337-TA-190, ID at 63-64 (Feb.
19, 1985) (50 Fed. Reg. 16171, Apr. 24, 1985); Certain Bag Closure Clips,
Investigation No. 337-TA-170, ID at 38 (Aug. 9, 1984) (50 Fed. Reg. 35872,
Sept. 12, 1984) (Bag Closure Clips).

157/ See Plug-In Blade Fuses, Commission Opinion at 33-34 and Recommended
Determination at 26-27. ‘ L

158/ See Single Handle Faucets at 56; Staple Gun Tackers at 66; Plastic Food
Storage Containers at 76.
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If these guidelines are applied in the present investigation, the

Commission conceivably could determine that there are multiple industries in
this case. 159/
The intellectual property rights in controversy are exploited in the

following manner:

band saw table saw planer tilting arbor saw
“Rockwell" “Rockwell" "Rockwell" "Rockwell"
nlogou Illogoll lllogoll lllogOM
design mark design mark '126 patent "Unisaw"
'493 patent '493 patent
"Contractor's Saw" '100 patent

Both ﬁelta and the IA argued, however, that the Commission should find
that there is only one domestic industry. Delta argued that the domestic
industry should be defined as—

Delta's United States operatibns involved in the
manufacturing, testing, marketing, sales and servicing of

the Delta 10 inch table saw, 14 inch band saw, tilting
arbor saw, other machines marketed under the name '

159/ The separate industries would be as follows:

(1) "Rockwell" registered trademark: There would be one industry comprising
all the articles of commerce that have the Rockwell mark and are the subject
of the unfair import competition.

(2) '493 patent: This patent relates to the blade guard component used on the
table saw and the bench saw. Therefore, the articles of commerce would be
these two saws, and the industry would comprise the table saw and band saw.
(3) ‘100 patent: This patent relates to the adjustable height rip fences,
which are integral components of the tilting arbor saw. Therefore, the
article of commerce, and the domestic industry would be defined as being only
the tilting arbor saw.

(4) '126 patent: Since this patent covers the planer, the industry would be
defined as being only the planer.

(5) common—law trademark "Contractor's Saw": This is used only on the table
saw. Therefore, the industry would be only the table saw.
(6) registered trademark "Unisaw": Since this is used only on the tilting

arbor saw, the industry would be only the tilting arbor saw.

(7) alleged common—law confiquration mark for the band saw: This alleged
intellectual property right would result in one industry, i.e., the band saw.
(8) alleged common-law confiquration mark for the table saw: This alleged
intellectual property right would result in one industry, i.e., the table saw.
See IA's Review Brief at 45-46, ‘
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"Contractor's Saw" or utilizing the "Rockwell" trademark
or "Rockwell logo." Additionally, the domestic industry
consists of those operations described herein devoted to
the exploitation of Delta's three U.$. patents in ‘
issue. 160/

The IA argued that the industry should be defined more narrowly to encompass

Delta's facilities devoted to the production and sale of the table saw, band

saw, tilting arbor saw, and planer. 161/
For the reasons discussed below, we have defined the "domestic" industry

as being one industry. 162/ 163/ 164/

160/ Delta's Review Brief at 32-33. (See generally Delta's Review Brief at
30-33.)

161/ IA's Review Brief at 47. (See generally IA's Review Brief at 43-47.)
162/ Commissioners Eckes and Rohr determine that planers are not a component
of the domestic industry. It is our conclusion that in order to be considered

a "domestic industry" in a section 337 investigation it is necessary for
complainants to satisfy the "nature and significance of the business
activities" test in Certain Miniature, Battery—Operated, All Terrain, Wheeled
Vehicles, Investigation No. 337-TA-122, USITC Publication 1300, Opinion of
Chairman Eckes et al. at 8-11 (Oct. 1982). This standard should be met by
each component of a domestic industry if the industry is to be defined, as it
is here, as one industry comprising several component parts.:

In this investigation, the brunt (exact figures are confidential) of the
production costs for planers are associated with activities in Brazil.
Moreover, the planer "activities" of complainant in the United States are
unsubstantiated by quantifiable data in the record. ’

Complainant has stated that the motor and component parts and the molds,
dyes and castings for planers are produced in the United States. Complainant
has also stated that assembly and servicing takes place in the United States.

There is little or no quantifiable evidence of record to support the
contention that these "activities" constitute a substantial portion of costs
associated with the production of the planer. The fact that the major portion
of the production costs are incurred in Brazil and the fact that other
"activities" of the industry are based on broad but unsubstantiated assertions
by complainant lead us to conclude that planers are not a component of this
industry. '

163/ Commissioner Lodwick finds that there is one domestic industry which
comprises Delta's U.S. production, sale, and service of the subject table saw,
band saw, tilting arbor saw, and planer.

, The "nature and significance" test of Certain Mininature Battery Operated
All Terrain Wheeled Vehicles, Investigation No. 337-TA-122, is not a '

(Footnotes continued)
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Delta's exploitation of the registered trademark '"Rockwell" and the

registered "Rockwell" logo relates to all of Delta's power tools. 165/ The
table saw, band.saw, and tilting arbor saw'also have been the subject of
passing off and false or deceptive advertising by certain respondents. 166/
The patented components in céntroversy——i.e.,fblade guard and adjustable
height rip.fence——apparently can be sold separately as replacement parts.
However, there is no evidence that respondents have imported or sold such
components individually, and there is no indication that they will be.
Furthermore, data concerning sales by Délta of these components also appear to
be scant, if not rnonexistent. The IA reported that he was unable to find any
information on the record concerning the price at which the subject components

are, or would be, sold by Delta. 167/ 1In sum, the products that are in

competition with the infringing imports and that are the subject of

(Footnotes continued)
mathematical standard. Therefore, the fact that the "major portion" of the
production costs of the planer are incurred in Brazil does not in and of
itself preclude finding in accord with that standard that the planer is part
of a U.S. industry which produces a number of related (here, woodworking)
machines. The record establishes that Delta's U.S. business activities
pertaining to the planer include production at a level which, expressed as a
percent of total production cost, ought not to be dismissed as insignificant.
(Exact figures are confidential.) Other numbers would have helped the
Commission. 'Hard facts, as forged in a well-tried fully-litigated case, would
have been useful. But a prima facie default case affords little tempering,
and- a finding must often be fashioned out of adequate, but softer evidence.
164/ The exclusion order covers planers because Chairwoman Stern also has
included planers in her definition of a single industry and Vice Chairman
Liebeler included planers in three of the seven industries she found. See the
Opinion of Chairwoman Stern at 36-43 and the Add1txona1 Views of Vice Cha1rman
Liebeler at 1. ‘
© 165/ See CFF 126-29. :
166/ See CFF 146-147.4; IAFF 227-42,
167/ See IA's Reply Brief at 14.
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respondents' passing off and false or deceptive advertising are table saws,

band saws, tiltiné arbor saws, and planers.

An additional factor supporting definition of a single industry is that
belta's exploitation of the subject trademérks and patents overlaps, to a
certain extent,‘with respect to the woodworking machines in controversy.

A further reason for finding a single industry is the fact that the same

facilities and resources are uséd in the manufacture of théd products at

iSSUe. FHIHHHHOHEHEHEEEEEEOOEHHEHEEEHOOEHEER IO HEOOHHOEEEER I
'

VUV VIVIVEVIVIVIVEEVVRIVIVIVNIVIVIVIVIVIVIVIVIVIVIVIV VIV IVIVIVIVEVVVIVIVI oIV 168/
FHHHHHEHEHEHRHEEHHHHHHERHHHEHEOHEHEHHHEHEHHHHHRHEREHEHREHHHHHOHERHEHEHHE
****¥**********************************************************,‘192/ 170/

| We determine that when several industries can be defined on the basis of
the exploitation of various intellectual property rights and there is
considerable overlap with respect to the products associated with the
industries defined in terms of these intellectual property rights, it may be
appropriate to define the industry in terms of the commonly shared property

right that extends to a grouping of products., In this investigation, the

registered trademark "Rockwell" and the registered Rockwell logo are used in

connection with all of the products which remain as subjects of this
investigation: band saw, table saw, tilting arbor saw, and planer. (None of

the other intellectual property rights are used in connection with each of

168/ See IAFF 244; CFF 168; IAX 26 at 8. .
169/ See generally CFF 148-154, 168-69; IAX 26 at 8.
170/ Note, supra, n.162.
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those products.)  We find, therefore, that the most appropriate definition of

the domestic induétry in this investigation is one industry. 171/ 172/
Complainant Delta manufactures three of the four products we have
included in our definition of domestic industry completely within the United
States, and virfually all of complainant's manufacturing costs for these
products arc domestically sourced. 173/ Thus, viewing the industry as a

whole, it is clear that the domeéstically related operations are not only

significant, but substantial. 174/ 175/

[

171/ See Plug-In Blade Fuses, in which the ALJ found two industries relating
to two types of intellectual property rights or unfair methods of
competition: (1) patent and (2) trademark and passing off. The patent
definition included two products; the definition based upon passing off
included only one. Recommended Determination at 26-27. The Commission,
although acknowledging that the two technical definitions were acceptable,
chose to define the industry according to the broader patent definition. As
in this case, no argument was presented as to why any particular commercial
realities argued in favor of adopting either the broader or narrower
definitions: See USITC Publication 1337 at 33-34.

172/ Although it is possible that the "commercial reality" factors might
militate in favor of defining separate industries by products despite the fact
that they have a trademark in common, the record in this investigation
provides no basis for applying the "commercial realities"” test that was first
articulated in Certain Apparatus for the Continuous Production of Copper Rod,
Investigation No. 337-TA-52. The Copper Rod "commercial realities" test
referred to the intrinsic interrelationships between certain of the separate
design and production patents—and, ergo the potentially separate
industries—invelved in that investigation. Since all were viewed as part of
the ultimate production and sales effort relating to one product, the
Commission found that the separate patents constituted one industry. See
USITC Publication 1017 (Nov. 1979), Commission Memorandum Opinion at 53-55,
However, it is entircly possible that in another investigation strong
"commercial reality” factors might well argue in favor of segmenting a broad
group of fairly diverse products into groups of industries narrower than that
arrived at by basing the definition on a commonly shared trademark alone.
Thus, our finding is specifically limited to the facts of this investigation.

173/ The planer is produced in part in Brazil using components made in the
United States. Tr. at 58, 114-15, 306; IACX 28 at 1-2; CFF 149, 169,

174/ Note, supra, n.162,

175/ Note, supra, n.163.
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Injury 176/

The ID indicates that "the domestic industries for the Delta 10 inch
table saw, 14 inch band saw, planer, blade guard assembly, and adjustable
height fence are substantially injured and there exists a tendency to
substantially injure these domestic industries." 177/ The issue of injury was
reviewed because the ID does not reflect the fact that the Commission has
separate standards for affirmative findings of present injury and a tendency
to injure. The ID also does not discuss the issue of causation.

For the reasons discussed below, wé determine that the record contains
substantial evidence to support a‘finding that the effect or tendency of

respondents' unfair acts is to substantially injure a domestic industry.

Effect

Evidence of present injury includes, but is not limited to, lost sales,
declining sales volume, increased imports, decreased production profitability,

and level of market penetration by imports. 178/

The record contains general information concerning lost sales. 179/ Many
80

of Delta's distributors are carrying the subject imported machines. 180/

176/ Vice Chairman Liebeler does not join the Commission majority's
discussion of effect or tendency to injure. See her Additional Views. Vice
Chairman Liebeler joins in the discussion of causation only to the extent that
it is consistent with her additional views.

177/ CL 26.

178/ Apparatus for Installing Electrical Lines at 23-25; Certain Cloisonne
Jewelry, Investigation No. 337-TA-195, ID at 64-67 (Mar. 6, 1985) (50 Fed.
Reg. 15235, Apr. 17, 1985) (Cloisonne Jewelry); Certain Softballs and
Polyurethane Cores Therefor, Investigation No. 337-TA-190, ID at 79-80 (Feb.
19, 1985) (50 Fed. Reg. 16171, Apr. 24, 1985) (Softballs); Bag Closure Clips
at 43; Single-Handle Faucets at 60; Trolley Wheel Assemblies at 61; Staple-Gun
Tackers at 60; Certain Drill Point Screws For Drywall Construction,
Investigation No. 337-TA-116, USITC Publication 1365 at 18 (March 1983).

179/ See IAFF 264-77; CFF 193-99,.

180/ CFF 195, 197; IAFF 269-71.
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Moreover, since the subject imports are substantially underselling Delta's

machines, Delta has lost sales to corporations and State and local
jurisdictions that purchase solely on the basis of price (provided that the
product in question meets certain spec1f1cat10ns) 181/ ROHEEHEGHHEEEOHO0R
x***¥******¥*************¥****************#**********, 182/ The planer was
not introduced until 1981. i_i/.‘#***********;********************************
O S L o L T T L T S T v

. : _Ylgi/ :

Furtﬁefﬁdre.‘the imported machines.ﬁgve been underselliﬁg Delta's
maégines by as much as Sowpércent in some instances., 185/ ¥HEHEEHEHHEHHEHROHRK
\ . S ‘

*nwk . 186/

Tﬁévﬁdiume sf faiwah wbodworking machines (including the accuged
machinesj has inéfeased fram year fo year since 1980. 187/ During 660
WOOHOOBEENK | 1t appears that De&fa had substantial excess capacity for each
of the méchiﬁes at iSsue.vl;Q/‘

o e ‘ .

) P ' . - !

/ IAFF 272-75; CFF 190; Tr. at 280-81, 283, 289-91.
182/ IAFF 287.

/ See CFF 193,

/. Id.; IAFF 265-66.

185/ IAFF 278-80. See generally IAFF 278 86.

186/ Id.-

187/ CFF 178; IAFF 293; Tr. at 250; CX 62. The precise volume of infringing
importations and sales is not known. Since-the respondents have defaulted,
adverse. inferences have been drawn, and the estimates prepared by Delta and
the IA have been accepted. -

188/ CFF 177.1; IAFF 290,
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FIHEEHHHOCHHONO . 189/  Accordingly, we find that thé subject imports

have injured the domestic industry.

- Tendency

When an assessment of the market in the presence of theé accused imported
product demonstrates relevant conditions or.circumstances frAm which probable
future injury can be inferred, a tendency to substantially injure the domestic
industry has been shown. 190/ Relevant conditions or circumstances include,
but are not limited to, foreign cost advantages and production capacity,
ability of the imported product to'undersell the complainant's product,
increased foreign capacity, and the intent to penetrate the U.s.'narket. 191/

The record contains evidence that foreign manufacturers and importers
have lower costs for a number of reasons. By copying Delta's products from
dies that can be used repeatedly, foreign manufacturers avoid development
ctosts, and thus are able to keep their overhead costs low. The foreign
manufacturers also have louér labor costs. 192/

The record indicates that many existiﬁg Taiwan manufacturers have the
ability to in&rease production or to begin production of the accused machings

if they desire. 193/ Furthermore, there are a substantial number of nonparty

189/ IAFF 289; CFF 192. Note, supra, nn.183-84 regarding the planer,

190/ The legislative history of section 337 indicates that "[w]here unfair
methods and acts have resulted in a conceivable loss of sales, a tendency to
substantially injure [a domestic industry] has been established." Trade
Reform Act of 1973, Report of the House Committee on Ways and Means, H. Rep.
No. 571, 93d Cong., lst Sess. 78 (1973), citing In re Von Clemm, 108 U.S.P.Q.
371 (C.C.P.A. 1955). See also Bally/Midway Mfg. Co. v. U.S.I.T7.C., 219
U.S.P.Q. 97, 102 (C.A.F.C. 1983),.

191/ Apparatus for Installing Electrical Lines at 25-26; Cloisonne Jewelry at
67; Softballs at 83-84; Bag Closure Clips at 46; Single-Handle Faucets at 63;
Trolley Wheel Assemblies at 63; Staple-Gun Tackers at 63.

192/ See generally CFF 158-58.1, 176-77, 179, 180.

193/ CFF 176-77; Tr. 152-53, 157,
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companies that allegedly manufacture, export, import, or sell the accused

machines. In facf, it appears that the sales of the named respondents
constitute only a small percentage of the total sales of the accused Taiwan
imports7 194/

The United'States is the largest market for Taiwan woodworking machines.
Approximately 85 percent of such machines are exported to the United
States. 195/ In addition, there are numerous means of marketing the imported

machines in the.United States; an organized distribution network is not

_ '
required. The imported machines are soid to domestic distributors (e.q.,
mail-order house;) in container load quantities. 196/ In addition, many of
Delté's distributors carry the infringing imported machines. 197/ Moreover,
és stated previously, the Taiwan machines have significantly undersold Delta's

products. 198/ Thus, the record also establishes that there is a tendency to

substantially injure the domestic industry.

Causation
Injury to complainant must be causally related to respondents' unfair

acts. 199/ Né find that the injury to the domestic industry in this case is

causally related to respondents' unfair acts and unfair methods of competition.

194/ CFF 174-75; ID at 11; IAFF 299-303; CPX 19 at 56-57.
195/ IAFF 296; CFF 178. |
196/ CFF 179.

197/ Note, supra, n.178.

198/ Note, gupra, nn.185-86.

199/ 19 U.S.C, § 1337; see Softballs at 71; Roller Bearings at 84-90; Trolley
Wheel Assemblies, Commission Opinion at 7-8; Certain Spring Assemblies and
Components Thereof, Investigation No. 337-TA-88, USITC Publication 1172 at
43-44 (Aug. 1981); Certain Centrifugal Trash Pumps, Investigation No.
337-TA-43, USITC Publication 945 at 9, 21-22, and 24 (Feb. 1979); Certain
Combination Locke, Investigation No., 337-TA-45, USITC Publication 943 at 8-12

(Feb. 1979).
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The IA argued that there is no causal connection between the condition of

the industry and respondents' infringement of the '100 adjustable rip fence
patent and the '493 blade guard patent, for the following reasons: (1) those
patents cover integral components of certain saws; (2) sales of saws are not
made on the basis of whether or not they include the subject patented
components; and (3) since there are no imports of these componenfs other than
as incorporated into the subject saws, there is no evidence of any
head-to-head competition between the imported and domestically produced.
components, In the absence of such sa1§s and competition, the IA argued,
there can be no losses that are attributable to respondents' infringement of
the component patents. 200/ |

We find that the requisite causal nexus exists between the condition of
the industry and respondents infringement of the '100 and '493 patents. The
patented components in question are ihtegral components of articles in
commerce——i.e.; table saws and tilting arbor saws. U.S. consumers purchased
the imported saws because they were led to believe that the imported saws were
produced by Delta or were the equivalent of Deita's machines. Furthermore,
there is no evidence on the record that supports the IA's contention that
respondents' infringement of these components is totally irrelevant to their
success in selling these saws. 1In fact; there is evidence on the record
indicating that the addition of the adjustable-height rip fence to the
imported tilting arbor saws enhanced the sales of the imported machine at the
expense of at least one of complainant's saws. Indéed, the evidence on the
record ipdicates that initially, the imported tilting arbor saws did not have

the subject fences but subsequently incorporated them; and subsequent to that

200/ IA's Review Brief at 50 and 52; IA's Reply Brief at 7-10.
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time, the sales of the imported saws that incorporated the infringing fences

ihcreased over sales of those that did not. ggi/

The other causation issué is‘whether the importétion or ;ale of the
accused woodworking machines by settling respondents should be taken into
account in determining whether a domestic industry has been injured. 1In
previous investigations, the Commission has taken the position tﬁat there must
be a prima facie finding of an unfair act with respect to articles imported by.
a settled respondent before those articles may be considered in determining
injury. 202/ 1In addition, the aggregatfon of such imports is discretionary,
depending upon the facts in each case. 203/

In the present investigation, thirty-six parties have entered into
consent order settlements with Delta. 204/ As discussed above and in the
unfeviewed portions of the ID and the subborting findingg of féct, certain
settling respondents have engaged in patent infringement,’common—law trademark
infringement ("Contractor's Saw"), passing off, of false or deceptive
advertising. 205/

Since we have adopted the portion of the ID finding all respondents in

default, we have drawh advefse inferences, finding that the effect or tendency

201/-Tr. at 246, 284,

202/ See Bag Closure Clips, 49 Fed. Reg. 35872 (Sept 12, 1984) (notice of
the Commission's decision not to review the D).

203/ See Certain Food Slicers and Components Thereof, Investigation No.
337-TA-76, USITC Publication 1159 (June 1981), Commission Memorandum Opinion
at 19 (even if imports of settled respondents aggregated, no effect or '
tendency to substantially injure); Softballs at 71-79; Trolley Wheel
Assemblies at 10 (even though most of the imports came from the settled
importer because the settlement agreement did not cover the exporter, the
Commission In its discretion found a tendency to. 1n;ure) Cf Views of
Chairwoman Paula Stern at 19 (dissenting).

204/ See supra nn.6, 8.

205/ See 8 ugra this opinion at 29-33; CFF 123-30.2, 146-147.4; IAFF 22-48,
227-42. o
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of presettlement importations or sales by those respondents for which there ii

a Commission finding of an unfair act is to substantially injure a domestic

industry.

Remedy

Delta and the IA requested a general exclusion order pyrsuant to section
337(d) (19 U.S.C. § 1337(d)) and cease and desist orders pursuant to section
337(f) (19 v.s.C. § i337(f)). For the reasons discussed bélow, we find that a
géneral exclusion order alone is the appropriate remedy for the violation

existing in this case.

General exclusion order

Since Certain Airless Paint Spray Pumps And Components Thereof, 206/ the

Commission has determined whether to issue a general exclusion order by
balancing complainants' interest in obtaining complete protection from all
pétential foreign infringers égainst the inherent potential of a general
exclusion order to disrupt legitimate trade. Complainénts have been required
to prove (1) a widespread pattern of unauthorized use of its patented
invention, and (2) the existence of business conditions from which it could be
inferred that forcign manufacturers other than the respondents might attempt
to enter the U.S. market with infringing articles, 207/ 1In assessing the
potential disruption of lawful trade, the Commission has taken into account
(1) the feasibility of administering and enforcing the proposed order, and
(2) the possibility of a §hilling effect upon foreigﬁ trade in noninfringing

articles resulting from business uncertainties created by the order.

206/ Investigation No. 337-TA-90, USITC Publication 1199 at 17-20 (Nov. 1981).
207/ See, e.q.., Cloisonne Jewelry; Single Handle Faucets; Staple Gun Tackers;
Certain Amorphous Metal Alloys and Amorphous Metal Articles, Investigation No.
337-TA-143, USITC Publication 1664 (Nov. 1984).
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The criteria articulated in Paint Spray Pumps have been met in the

present investigationf

There is a pattern of widespread unauthorized use of the respondent's
batents‘and trademarks. 208/ All the accused woodworking machines and
apparatus were found to infringe thé subject patents or trademarks. All
current respondents and most of the former respondents have imported the
accused machines into the United States or sold such machines in the
United States. Furthermore, therf are numerous nonparty companies that
manufacture or import woodworking machiﬁes which allegedly infringe the
subject patents or trademarks., 1In factL sales of the named respondents
consfitute only a small percentage of the total sales of the accused Taiwan
imports. 209/

Business conditions are such that it reasonably can be inferred that
foreign manufacturers other than the respondents might attempt to enter the

U.S. market with infringing articles. 210/ There is an established demand for

208/ In Paint Spray Pumps, the Commission said that among the evidence that
might be presented to prove a widespread pattern of unauthorized importation
use are: (1) a Commission determination of unauthorized importation into the
United States of infringing articles by numerous foreign manufacturers; or (2)
the pendency of foreign infringement suits based upon foreign patents which
correspond to the domestic patent in issue; (3) other evidence which
demonstrates a history of unauthorized foreign use of the patented invention.
USITC Publication 1199 at 18-19.

209/ See Delta's Remedy Brief at 12. See also IAFF 299-303; CFF 174-75, 177.
210/ In Paint Spray Pumps, the Commission said that evidence of such business
conditions included: (1) established demand for the patented product in the
U.S. market and conditions of the world market; (2) the availability of
marketing and distribution networks in the United States for potential foreign
manufacturers; (3) the cost to foreign entrepreneurs of building a facility
capable of producing the patented article; (4) the number of foreign
manufacturers whose facilities could be retooled to produce the patented
article; or (5) the cost to foreign manufacturers of retooling their facility
to produce the patented articles. USITC Publication 1199 at 18-19.
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the machines in controversy, as indicated by Delta's unit sales of the subject

machines 211/ and the estimated volume of imports of the subject machines. 212/

The barriers to entry into the U.S. market by foreign manufacturers are
low. An organized distribution network is not required. The imported
machines are sold to domestic distributors in container-load quantities. 213/
‘Since many of the dome;tic distributors are mail-order houses, Qubstantial
overhead is not required. Moreover, many of Delta's distributors carry the
infringing imported machines. 214/

The cost of production for foreign'manufacturers of the infringing
machines is relatively low, and foreign manufacturing facilities can easily be
adapted to produce such machines. Many of the foreign manufacturers operate
in “cottage" industries where they primarily assemble already mahufactured
parts purchased from suppliers. Following aﬁsembly, the manufacturers package
the machines and arrange to export them to the United States. 215/

It appears that foreign manufacturers and importers are able to keep
their costs down in a number of ways. Delta submits that, judging by the many
direct copies of Delta's machines which the fdrmer and current respondents
(and others) have marketed in the United States, the parts that the foreign
manufacturers assemble are manufactured from dies developed through the direct
copying of Delta's parts. By copying Delta's products, foreign manufacturers

avoid development costs, and thus are able to keep their overhead down. 216/

See IAFF 287 and 293.
See Tr. at 250; CX 62; IAFF 293,

N

11/

CFF 179,

CFF 195, 197; IAFF 269-71.

CFF 158-58.1, 175-77, 179-80, 195,
C

12/
13/
14/
15/
16/ CFF 158-58.1, 166, 179-80,

U'
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In addition, since service networks for the imported machines are

ineffective or nonexistent, importers are able to reduce their costs. 217/
Thus, by copying Delta's machines (i.e., infringing the patents in
controversy) and engaging in passing off and false or deceptive advertising,

respondents and other nonparty foreign manufacturers and U.S. importers can
(1) trade on the goodwill established by Delta, and (2) sell the imported
machines at prices that are significantly lower than Delta's because of their
.-lower costs.

Therefore, foreign producers other‘than'thé respondents may reasonably be
expected to attempt to énter the U.S. market with infringing materials. The
Commission therefore finds that Delta has met its burden under Paint Spray

The question then becomes whether Delta's interest in obtaining complete
protection from all potential foreign infringers is outweighed by the inherent
potential of a ggneral exclusion order to disrupt legitimafe'trade. Ne find
that it is not. ﬂ

Th;re iﬁlno indiﬁation that enforcement df fhe order will be unusually
difficult‘or‘onerous. Infringement of Delta's éommpn-law tradeﬂafk,
"C§ntractor's Saw," the registered trademarks, and/or the registered logo can
be determined by visual inspection pf the imported machines in question.

Infringement of the '126 wood"planer patent can be determined by visual
inspection. Infringement of the '100 adjustable rip fence patent can be '
detected by visual inspection for correspondence with the patent claims in

controversy and by testing the fence to see whether its height can be

217/ See CFF 158.1.
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adjusted. (If the elements of the claims are present in an imported fence and

the height of the fencé can be adjysted, the fence is infringing.)
Infringement of the '493 blade guard patent can be determined by visual
.inspection and by testing an imported blade quard to determine whether it
rotates up to 96 degrees from its rotating position. (Blade guards that
rotate more than 90 degréés are noninfringing. 218/)

The possibility of a chilling effect upon foreign trade in noninfringing
articles is an important consider?tion, as the Commission neted in P#int Spray
Pumps. 219/ However, we find that Delté has demonstrated a need for obtaining
comprehensive rélief and that the burden of proving noninfringementvshould be
impoged on would-be importers of woodworking machines.

For the sum of the foregoing reasons, we determine that general rather

than limited exclusion is warranted in this investigation,

Clarification of General Exclusion Order

Paragraph 4 of the general exclusion order issued in this
investigation 220/ is intended to cover the types of imported woodworking
machines that;were found to be in violation of section 337 by reason of
infringement of Delta‘s common-law or registered trademarks or the registered
Rockwell logo. Paragraph 4 reads in pertinent part as follows:

4, MWoodworking machines and their packaging, instruction and user
manuals, and promotional material that infringe—

a. complainant Delta International Machinery
Corp.'s common—law trademark "Contractor's
Saw" or colorable imitations thereof [footnote
omitted]; or

218/ See Delta's Remedy Brief at 14; IA's Remedy Brief at 7.
g__/ 1nt Spray Pumps at 17-18.
220/ C

Commission Action and Order of June 18, 1985 at 6, 4 4.
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b. the registered trademark "Unisaw"
(registration No. 369,416); or

c. the registered trademark "Rockwell"
(registration No. 765,006); or

d. the registered "Rockwell" logo (registration
No. 1,031,246), which is depicted in
exhibit Q to this Action and Order—

are excluded from entry into the United States, except under license
from the owner of the aforesaid trademarks and logo .

To dispel any confusion regarding the scope of paragraph 4, we wish to
clarify that the term "woodworking machines" as used in paragraph 4 refers
only to the types of woodworking machines regarding which we have found a
violation of section 337 on the basis of common-law or registereg trademark
infringement or infrinéement of the Rockwell registered logo—i.e., table

saws, band saws, and tilting arbor saws.

Cease and Desist Orders

In some investigations, the Commission has issued both an exclusion order
and cease and desist orders; 221/ 1In default cases, the complainant may
allege that substantial inventories exist, and may attempt to obtain evidence
on this point through discovery requests, but will be thwarted by the fact
that the respondents either default or refuse to cooperate with discovery. 1In
such cases, where the complainant both alleged that sub;tantial inventories
exist and there is evidence that complainant took steps to develop such

information on the record, the Commission may find it appropriate to draw

221/ See, e.9., Certain Airtight Cast-Iron Stoves, Investigation No.
337-TA-69, USITC Publication 1126 (Jan. 1981); Certain Molded-In Sandwich
Panel Inserts and Methods for Their Installation, Investigation No., 337-TaA-99,
USITC Publication 1246 (May 1982) and USITC Publication 1297 (Oct. 1982),

aff'd, Young Engineers, Inc. v. U.S.I.T.C., 721 F.2d 1305 (Fed. Cir. 1983);
Plastic Food Storage Containers, ‘
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adverse inferences against the respondents on this issue. Accordingly, the

Commission may find through adverse inferences that substantial inventories

exist.

In the present default investigation, Delta and the IA argued that both
remedies are necessary to provide relief from different unfair acts and
practices: cease and Qesist orders would prohibit the domestic‘respondents
from engaging in false or deceptive advertising and passing off, and a general.
exclusion order would prevent the importation and sale of articles that
infringe complainant's patents and trademarks. 222/

Delta did not allege that the nonsettling domestic respondents have
amassed substantial inventories of the woodworking machines in question. In
fact, Delta characterized domestic respondents’' mail-order operations as "low
inventory" mail-order houses. 223/ Although Delta noted that no sales figures
were available for most nonsettling domestic respondents, Delta did not argue
that it had sought to obtain evidence on the specific issue of inventories,
that the lack of such evidence was due to respondents' default, and that the
Commission should draw adverse inferences coneerning the level of
inventories. Therefore, we do not find it appropriete to issue'ceese and

desist orders in this investigation.

The Public Interest

Before issuing an exclusion order (or a cease and desist order), the
Commission must consider the effect that such order would have on the public

health and welfare, tompetitive conditions in the U.S. economy, the production

2/ Delta's Remedy Brief at 20; IA's Remedy Brief at 9- 10 and Exh. B,
23/ See Delta's Remedy Brief at 17 and CFF 202,

N
N
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of 1ike or directly competitive articles in the United States, and U.S.

consumers and determine whether the effect would be such that the proposed
order should not be issued. 224/
We find that there are no overriding public interest considerations that

warrant denial of relief in this investigation.

The public health and welfare

The legislative‘history of section 337 states that the public interest is
paramount in the‘adminiStrafion of section 337. The public health and welfare
and the assurance of competitive conditions in the U.S. economy must be the
 overriding considerations. 225/

As the IA points out, the woodworking maéhines in controversy are not
essential for the preseryation of the public health and welfare. We note,
bowgver, that blade guards are safety features of certaihuwoodworking
machines. Nevertheless, the proposed relief does not present a significant
rick of harm to the public, since blade guar&s are integral ﬁomponents of the
~subject saws; there is no indication that saws can be sold without blade
guards; and Delta has the capaéity’to meet current and future domestic demand

for its products. 226/

_Competitive conditions

As stated, the effect of a proposed remedy on competitive conditions in

the U.S. economy is one of the considerations that Congress‘intended to be

224/ 19 U.S.C. § 1337(d) and (f)(1); 19 C.F.R. § 210. 58(3)(2) (49 Fed. Reg.
46123, Nov. 23, 1984),

225/ S. Rep. No. 1298, supra, at 193, 197,

226/ See CFF 168, 160-61, 170-71; IAFF 290,
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overriding in the Commission's determination of whether to grant or deny

relief under section 357. The legislative history of section 337 indicates
further that exclusion of imported articles should not be ordered in cases
Qhere there is evidence of price gouging or monopolistic practices. 227/

A general éxclusion order would not have an adverse impact on competitive
conditions. There is no evidence of price gouging or monopolistic practices
in this case. Delta is the second largest seller of the subject woodworking
machines, but it experignces compftition from domestic as well as foreign
companies. A geqeral exclusion order wﬁuld eliminate only unfair acts and
unfair methods oflcompe;ition; it would not affect legitimate competition from

Delta's U.S. or foreign competitors.

U.S. production of like or directly competitive articles

There is no indication that the proposed relief would have any effect on

this aspect of the public interest.

U.S. consumers

U.S. consumers would not be adversely affected by issuance of a general
exclusion order. Delta has the capacity to supply domestic demand for its
machines, and it has an adequate distribution network. Moreover, the proposed
relief will have no effect on the sale of domestic and imported macﬁines that
compete fairly with Delta's products. Consumers' choice of machines thus

would not be constricted.

227/ S. Rep. No. 1298, supra, at 197.
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Bonding

Section 337(§) provides for the entry of infringing articles upon the
paym;nt of a bond during the 60-day Presidential review period, 228/ 1In
&etermining the amount of the bond, the Commission generally establishes an
amount sufficieht to "offset any competitive advantage resulting from the
unfair method of competition or unfair act enjoyed by persons benefitting from
the importation." 229/

’

‘Complainant Delta initially requested a bond in the amount of 258 percent
of the.enterad value of the articles coﬁcerned. Delta arrived at that figure
by taking into aéﬁount the average landed cost for the infringing products

‘ versds the average price, f.o.b. warehouse, for the Delta machines. 230/ 1In
its reply brief, however, Delta took the position that the Commission should

impose bonds in the amounts reéommended by the IA. 231/

The IA has requested a different bond for each of the machines in

controversy:
band saws 325 percent (entered value)
table saws 212 percent "
tilting arbor saws 129 percent "
planers 120 percent "

The IA arrived at these figures by comparing the average selling price of eaéh
type of the accused machiﬁes to domestic importers and Delta's distributor
prices for similar machines. 232/

The IA did not recommend bonds for adjustable height rip fences or blade

guards, because there is no evidence from which he could determine what‘the'

28/ 19 VU.S.C. § 1337(g)(3). '
29/ 8. Rep. No. 1298, supra, at 198; 19 C.F.R. § 210.58(a)(3).
30/ Delta's Remedy Brief at 21-22. ’

31/ Delta's Reply Brief at 25.

32/ IA's Remedy Brief at 57 n.l.

| QD

BRI
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_appropriate bonds should be. (He noted that there is no evidence in the

record of the price at which either respondents or Delta sell, or would sell,
blade guards or rip fences. 233/) And there is no evidence in the record that
allegedly infringing blade guards or rip fences are being imported separate
and apart from saws.)

We have determined that a single bond should be in the amount of 268
percent of the entered value of the articles directed to be excluded. That
amount represents an average o% the various bond amounts proposed by the IA

and is very close to the single bond améunt originally proposed by Delta. 234/

233/ See IA's Reply Brief at 14.

234/ In determining to issue a single bond in the amount of 268 percent of
the entered value of the articles concerned, we took into account the fact
that this is a default case and that data concerning the exact volume of
importations, sales, and prices of the accused imports are somewhat sparse.
Since the precise volumes of importations of planers and tilting arbor saws
are not known, we have not taken into account those machines in calculating an
average amount for the bond.

In determining to issue a single bond, we took into hccount the fact that
Customs' personnel previously have advised the Commission staff that a single
bond would avoid a potenmtial enforcement problem.  In another investigation,
however, the Commission may determine that multiple bonds are appropriate.

Note, supra, n.21.
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UNITED STATES INTERNATIONAL. TRAOE COMMISSION X
Washington, D.C. 20436 ‘

In the Matter of
Investigation No. 337-TA-174

CERTAIN‘NOODNORKING MACHINES

N N Nt Nt ot

OPINION OF CHAIRWOMAN STERN

Background

Investigation No. 337-TA-174 was conducted to determine whether there is
a violation of section 337 of the Tariff Actlof 1930 (19 U.S.C. § 1337) in the
importation or sale of certain 14-inch band sawé, 10—~inch table saws, tilting
arbor saws, 8-inch motorized bench saws, 6-inch jointers, shapers, disk/belt
finishers, wood—-planing machines, blade guards, and vertically adjustable rip
fences. 1/ 2/

The investigation was instituted on the basis of a complaint alleging
unfair acts and unfair methods of competition in connection with the

importation or sale of the subject articles, having the effect or tendency to

1/ 48 Fed. Reg. 55786 (Dec. 15, 1983); 49 Fed. Reg. 20767 (May 16, 1984).
See infra n. 157 regarding elimination of the subject motorized bench saws,
jointers, shapers, and disk/belt finishers from controversy.

2/ The following abbreviations will be used in this opinion:

CL—conclusion of law in the initial determination concerning the violation of
section 337 in this investigation; CFF—complainant's proposed finding of
fact; CPX—complainant's physical exhibit; CX-—complainant's documentary
exhibit; Exh.—exhibit; IAFF—Commission investigative attorney's proposed
finding of fact; IAPX—Commission investigative attorney's physical exhibit;
IaX—Commission investigative attorney's documentary exhibit; Tr.—~—transcript
(of the evidentiary hearing, unless otherwise indicated);4—paragraph.
Citations to the record appearing in this opinion are representative but may
not be complete listings of all evidence supporting the findings and
conclusions discussed herein.
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substantially injure a domestic industry. The unfair acts under investigation

included alleged patent infringement, common-law trademark and registered
trademark infringement, false representation of manufacturing source, passing
off, and false or deceptive advertising. 3/

Fifty—three firms were named as parties in the investigation. The
original complainant was Rockwell International Corp. Delta International
Machinery Corp. was substituted for Rockwell after Delta acquired Rockwell's
Power Tool Division and the asserted patent and trademark rights. 4/ The
following U.S. and foreign companies were named as respondents or were allowed
to intervene in the investigation: 5/ |

The Tool Guys (U.S.A.)
Barrett Tool & Die Manufacturing Corp. "
Ssid Tool Co., Inc., d/b/a Manhattan Supply Co. "
Industrial Industries International, Inc.
Conover Woodcraft Specialties, Inc.
Wilton Corp.
Wilke Machinery Co.
American Machine and Tool Co.
Harbor Freight and Salvage Co.,

d/b/a Central Purchasing, Inc.
10. CTT Tools, Inc. "
11. C.0.M.B. Company "
12, Equipment Importers, Inc.,
d/b/a Jet Equipment and Tools "

OO NV D WN -

13. Toolcoa International, Inc. "
14, Big Joe Industrial Tool Corp. "
15, Trend-Lines, Inc. "

16. Fort Bragg Rent-All, Inc. "
17. Pro Shop Power Tools Co.
18. The Liquidator, Inc.

19, Liquidation Bureau, Inc. "

20. Grizzly Imports, Inc. "

21, Astro—Pneumatic Tool Co. "

22, Tops Equipment & Tools Co., Ltd. : (Taiwan)
"

23, Nu Way Machinery Corp.

3/ 48 Fed. Reg. 55786 (Dec. 15, 1983); 49 Fed. Reg. 20767 (May 16, 1984);
Verified Revised Amended Complaint; CFF 23-28, '

4/ 49 Fed. Reg. 23463 (June 6, 1984). See also CFF 20-21, 24-25, 123-28,
131, 132, 133, 134, 135, and 136.

5/ 48 Fed. Reg. 55786 (Dec. 15, 1983); 49 Fed. Reg. 20767 (May 16, 1984);
Verified Revised Amended Complaint; 50 Fed. Reg. 7969 (Feb. 27, 198%).
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24, Tien Chien Enterprises Co., Ltd. Taiwan
25, Yung Li Hsing Electric Works Co., Ltd. "
26. Chiu Ting Machinery Co., Ltd.

(a/k/a Ju Ting Machinery Works Co., Ltd.) "
27. Upsix Industrial Co., Ltd. "
28. Shih Hsin Machinery Industrial Co., Ltd. "
29. Dankey International Incorporated
30. Kuang Yung Machinery Co., Ltd. "
31. Shen Kung Machinery Industrial Co., Ltd. "
32. Taiwan Sheng Tsai Industrial Co., Ltd. ' "
33. Rexon Industrial Corp.
34, Formosan United Corp.
35, Good Will Mercantile Co. "
36. Show Soon Enterprises Co., Ltd. , "
37. Fortune Development Corp. "
38. King Feng Fu Machinery Works Co., Ltd. "
39. King Tun Fu Machinery Co. "
40. Ju Ting Machinery Works Co., Ltd.

(a/k/a Chiu Ting Machinery Co., Ltd.) "
41, Sheng Feng Woodworking Machines Co. Ltd. "
42, Allied Manufacturers International Corp. "
43, Tomita Enterprise Co., Ltd. "
44, Soun Ping Machinery Co., Ltd. "
45, Strophe Enterprise Co., Ltd. "
46, Leroy International Corp. "
47. World Wide Supplies Co., Ltd. "
48. TUI Industrial Co., Ltd. (intervenor) "

49, Mao Shan Machinery Industrial Co., Ltd. (intervenor)
‘50. Union Tool Exporters, Ltd. (intervenor) ' "

51. Tauco Manufacturing Co., Ltd. (South Africa)
During the course of the investigation, the three intervenors and
twenty-seven of the respondents settled with Delta and were terminated from

the investigation on the basis of consent orders. 6/ Six other respondents

6/ Those respondents and intervenors included The Tool Guys, Barrett, Sid,
Industrial Industries, Conover, Wilton, Wilke, American Machine and Tool,
Harbor Freight, CTT, C.0.M.B., Tops, TUI, Mao Shan, Union, Nu Way, Tien Chien,
Equipment Importers (Jet), Yung Li Hsing, Chiu Ting, Upsix, Grizzly, Shih
Hsin, Dankey, Kuang Yung, Astro-Pneumatic, Shen Kung, Taiwan Sheng Tsai,
Rexon, and Ju Ting. See 49 Fed. Reg. 35874 (Sept. 12, 1984); 49 Fed. Req.
39118 (Oct. 3, 1984); 49 Fed. Reg. 39928 (Oct. 11, 1984); 49 Fed. Reg. 40678
(Oct. 17, 1984); 49 Fed. Reg. 50314 (Dec. 27, 1984); 50 Fed. Reg. 1138
(Jan. 9, 1985); 50 Fed. Reg. 3423 (Jan. 24, 1985); 50 Fed. Reg. 7969
(Feb. 27, 1985), as amended at 50 Fed. Reg. 10236 (Mar. 14, 1985);

50 Fed. Reg. 9141 and 9142 (Mar. 6, 1985); 50 Fed. Reg. 14172 (Apr. 10, 1985);
50 Fed. Reg. 20303 (May 15, 1985).
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were dismissed for lack of evidence of a section 337 violation. 7/

During the final stage of the investigation, Delta and six more
respondents filed joint motions for the entry of consent orders. 8/ 1In
addition, Delta conceded that there was no evidehce of a section 337 violation
by one nonsettling respondent. 9/ Consequently, at the end of the
investigation, Delta's allegations were focused on the activities of eight
respondents:

World Wide (Taiuan)
Toolcoa International (U.s.A.)
Big Joe ‘ ' : "
Trend-Lines "
Fort Bragg "
Pro Shop A "

The Liquidator ' "
Liquidation Bureau "

O NOUDWN -

An evidentiary hearing was conducted between December 5 and 7, 1984, No
respondents appeared; Delta and the Commission investigative attorney (IA)
were the only participants.

On February 7, 1985, the presiding administrative law judge (ALJ) issued
an initial determination (ID) holding all remaining respondents in default and
finding all remainfng respondents except Strophe and Soun Ping to be in
violation of section 337. The ALJ determined that Strophe and Soun Ping
should be dismissed. 10/

On April 1, 1985, in response to a petition for review filed by the IA,

the Commission decided to review portions of the ID concerning infringement of

7/ Those respondents included Tauco, Allied, Tomita, Sheng Feng, Strophe,
and Soun Ping. See 49 Fed. Reg. 32692 (Aug. 15, 1984); 50 Fed. Reg. 3423
(Jan. 24, 198%5); initial determination of Feb. 7, 1985, at 4; 50 Fed. Reg.
14172 (Apr. 10, 1985).

8/ Those respondents included Formosan, Good Will, Show Soon, Fortune, King
Feng Fu, and King Tun Fu. The requested consent orders were not entered until
the end of the investigation. See Commission Action and Order of
June 17, 1985, at 3-5; 50 Fed. Reg. 26639 (June 27, 1985).

9/ That respondent was Leroy International. See infra n.137.

10/ ID at 4.
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common~law trademarks in the external design appearance of complainant's

10-inch table saw and l4-inch band saw. The Commission also decided to
review, on its own motion, portions of the ID concerning patent infringement,
misappropriation, definition of the domestic industry, injury, and the alleged
violation of section 337 by respondent Leroy International. 11/

The Commission determined not to review portions of the ID concerning
infringement of the common-law trademark "Contractor's Saw," registered
trademark infringement, false and deceptive advertising, passing off,
efficient and economic operation of the domestic industry, default, and the
dismissai'of respondents Strophe and Soun Ping. 12/ Those portions of the ID
have become my determination on the issues discussed therein. 13/ However, to
supplement those portions of the ID, I have adopted certain findipgs of fact
proposed by Delta and the IA. 14/

Delta and the IA filed briefs on the issues under review and the issues

of remedy, the public interest, and bonding. 15/ The Commission had requested

such briefs from all parties, 16/ but the respondents did not file any.

1/ 50 Fed. Reg. 14172 (Apr. 10, 1985).
/ 1d.

Isle

1

13/ See 19 C.F.R. § 210.53(h).

14/ CFF 77-130.2, 146-47.4, 157-73; IAFF 1-17, 22-48, 227-42. (50 Fed. Reg.
14172, Apr. 10, 1985).

15/ See Memorandum of Complainant Delta International Machinery Corp. in
Response to the Notice of the Commission's Decision to Review (Delta's Review
Brief); Memorandum of Complainant Delta International Machinery Corp. on
Remedy, the Public Interest, and Bonding (Delta's Remedy Brief); Reply of
Complainant Delta International Machinery Corp. to Briefs of the Commission
Investigative Attorney (Delta's Reply Brief); Brief of the Commission
Investigative Attorney on the Issue of Violation (IA's Review Brief); Brief of
the Commission Investigative Attorney on the Issues of Remedy, Bonding, and
the Public Interest (IA's Remedy Brief); Reply Brief of the Commission
Investigative Attorney (IA's Reply Brief),

16/ 50 Fed. Reg. 14172 (Apr. 10, 1985).
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The Commission also solicited written comments from the public and other

Federal agencies concerning remedy, the public interest, and bonding. 17/ No
comments were received.
This opinion sets forth my views concerning the issues under review, as

well as the issues of remedy, the public interest, and bonding. 18/ 19/ 20/

Common—law trademark infringement

A trademark is defined at common law as it is under the Lanham Act: "any
word, name, symbol, or device, or any combination thereof, adopted and used by
a manufacturer or a merchant to identify his goods and to distinguish them

from those manufactured or sold by others." 21/ A trademark indicates origin

17/ 50 Fed. Reg. 14172 (Apr. 10, 1985). '

18/ My reasons for granting the six consent order motions pending at the end
of the investigation are the reasons set forth in the Commission Action and
Order of June 17, 1985 at 2-3. (See also 50 Fed. Reg. 26639, June 27, 198%.)

19/ The findings of fact adopted in support of this opinion are cited in the
opinion.

20/ This is a default case. The named respondents did not appear at the
evidentiary hearing to contest the allegations made by complainant. (See Tr.
at 1-2.) In default cases, the Commission nevertheless requires that the
complainant submit sufficient evidence and make sufficient argument to make
out a prima facie case of a violation of section 337. See 19 C.F.R. §
210.25(b). Complainant Delta has done that here. The establishment of a
prima facie case, though sufficient here, is not necessarily dispositive .with
respect to similar questions of law which may arise and be more fully
litigated in contested cases. '

21/ 15 U.S.C. § 1127; 1 McCarthy, Trademarks_and Unfair Competition, § 3:1
(2nd Ed. 1984); Certain Single Handle Faucets, Investigation No. 337-TA-167,
USITC Publication 1606, ID at 34-35 (Nov. 1984) (Single Handle Faucets);
Certain Trolley Wheel Assemblies, Investigation No. 337-TA-161, USITC
Publication 1605, ID at 34-35 (Nov. 1984) (Trolley Wheel Assemblies); Certain
Heavy-Duty Staple Gun Tackers, Investigation No. 337-TA-137, USITC Publication
1506, ID at 16-17 (Mar. 1984) (Staple Gun Tackers); Certain Vertical Milling
Machines and Parts, Attachments, and Accessories Thereto, Investigation No.
337-TA-133, USITC Publication 1512, Views of the Commission at 8-9 (Mar. 1984)
(Vertical Milling Machines); Certain Cube Puzzles, Investigation No.
337-TA-112, USITC Publication 1334, Views of Chairman Eckes and Commissioner
Haggart at 4, Views of Commissioner Stern at 1 (Jan. 1983) (Cube Puzzles);
Certain Vacuum Bottles and Components Thereof, Investigation No. 337-TA-108,
USITC Publication 1305, Commission Opinion at 4 (Nov. 1982) (Vacuum Bottles).
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or ownership, guarantees quality or constancy, and entitles the owner to

advertise goods bearing the mark. 22/

A mark is deemed established and protectible upon proof that: (1) the
complainant has a right to use the mark; (2) the mark is inherently
distinctive or has acquired secondary meaning; (3) the mark is not primarily
functional; and (4) the mark is not generic. 23/ The basic test for
infringement is the likelihood of confusion in the minds of a substantial
number of reasonable buyers. 24/

The marks under review are the overall external designs of Delta's
10-inch table saw and l4-inch band saw. 25/ .The ALY determined that Delta had
established common-law trademark rights in both designs. 26/ The Commission
has reviewed portions of the ID concerning functionality and secondary
meaning. I affirm the ALJ's conclusion that the designs in question are
primarily nonfunctional but reject the conclusion that the designs have

acquired secondary meaning.

22/ Note, supra, n.20.

23/ Single Handle Faucets at 35; Trolley Wheel Assemblies at 35; Staple Gun
Tackers at 17; Cube Puzzles, Views of Chairman Eckes and Commissioner Haggart
at 7, Views of Commissioner Stern at 1; Vacuum Bottles at 5.

24/ Single Handle Faucets at 47; Trolley-Wheel Assemblies at 35; Staple Gun
Tackers at 52; Certain Sneakers With Fabric Uppers and Rubber Soles,
Investigation No. 337-TA-118, USITC Pub 1366, Views of the Commission at 16
(Mar. 1983) (Sneakers); Cube Puzzles, Views of Chairman Eckes and Commissioner
Haggart at 7 and 19, Views of Commissioner Stern at 1.

25/ See CFF 37-38.

26/ ID at 12-17 and CL 3.
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Functionality

The concept of functionality historically has been expressed in terms of
utility. 27/ 1In that regard, the Commission has adopted the test enunciated

in In re Morton—-Norwich Products, Inc.—i.e., whether competition will be

hindered by preventing others from copying the design or configuration in
question. 28/

Morton—Norwich listed the following factors as relevant considerations in

determining functionality: (1) whether the utilitarian advantages of the
design are touted in advertising; (2) whether the particular design results
from a comparatively simple or cheap method éf manufacture; (3) whether there
exists a utility patent which discloses the utilitarian advantage of the
design for which production is sought; and (4) whether commercial alternatives
are available. 29/ The foregoing factors are aids in determining
functionality; 30/ no single factor is dispositive.

In the present investigation, the ALJ concluded that the configuration of
each saw is overall nonfunctional because: (1) the design features of each
saw are neither necessary nor utilitarian; (2) each saw can be produced more
cheaply using other designs; and (3) alternative designs have been used in

competitors' saws without affecting the quality of performance. 31/

27/ In re Dennison Mfg. Co., 39 F.2d 720 (C.C.P.A. 1930); Sparklets Corp. v.
Walter Kidde Sales Co., 104 F.2d 396, 399 (C.C.P.A. 1939).

28/ See In re Morton-Norwich Products, Inc., 671 F.2d 1332 (C.C.P.A. 1982);
Single Handle Faucets at 36; Trolley Wheel Assemblies at 36-37; Staple Gun
Tackers at 20-21; Vertical Milling Machines at 23; Certain Braiding Machines,
Investigation No. 337-TA-130, USITC Publication 1435, ID at 42-43 (Oct. 1983)
(Braiding Machines); Cube Puzzles, Views of Chairman Eckes and Commissioner
Haggart at 9 n.25, Views of Commissioner Stern at 1; Vacuum Bottles at 19-21.

29/ Morton-Norwich at 1340-41.

30/ Id. at 1340.

31/ ID at 16-17.
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The ID lists the design features that the ALJ found to be

nonfunctional. 32/ However, it does not discuss whether aspects of any
feature are functional. In this case, a mere listing of nonfunctional design
features is not sufficient. 33/ Set forth below is my assessment of the

functionality of the individual components of each asserted design mark.

32/ 10 at 9-10.

33/ Recent decisions by the United States Court of Appeals for the Federal
Circuit (CAFC) indicate that the best way of analyzing the de jure
functionality of a complex overall design may be to do so from the standpoint
of the design's de facto functional features. In Textron, Inc. v. U.S.I.T7.C.,
No. 84-1261, ___ F.2d ___ (Fed. Cir. 1985), the CAFC stated that—

[W]le do not retreat from the position that the
determination of whether an overall design is functional
should be based on the superiority of the design as a
whole, rather than on whether each design feature is
'useful' or 'serves a utilitarian purpose.' [In re
Teledyne, Inc., 676 F.2d at 971; Morton—-Norwich, supra,
671 F.2d at 1339.] We merely acknowledge, as this court
did in similar circumstances in Teledyne, that the best way
the Commission may have had to analyze the de jure
functionality of a complex overall design was to do so from
the standpoint of its de facto functional features.
Textron, slip opinion at 14.
The appropriateness of analyzing functionality from the standpoint of the
individual design components was tacitly reiterated in New England Butt Co.
v. U.S.I.T.C., No. 83~1402, ___F.2d ___ (Fed. Cir. 1985). In affirming the
Commission's conclusion of the functionality of the overall design mark at
issue in that case, the CAFC made the following observations concerning the
Commission's approach:
The ALJ did indeed examine the utilitarian nature of each
of the twenty—-two components claimed by New England Butt
to constitute its trademark. However, the purpose of this
examination was to determine the functionality of each
feature as reflected in the machine's overall appearance.
The Commission reviewed each of the relevant components
and found that each component is functional or irrelevant
for trademark purposes. [Footnote omitted.] . . ... The
Commission then analyzed the braider's overall
configuration to see if the particular design is
functional, by turning to the analysis set forth in Morton
Norwich, supra at 8-9.

New England Butt, slip opinion at 10.
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1. Table Saw

Circular handwheels having three spokes. Several of Delta's "legitimate”

competitors use circular handwheels having three spokes (webbs). 34/ However,
there are commercially acceptable alternative designs available. 35/ Certain
settling respondents, for example, have agreed to change the design of their
handwheels to knobs or to solid wheels or to wheels having more or fewer than
three spokes and have agreed that the aforesaid modifications Qill not affect
the quality or performance of their machines. 36/ The design of Del;é's
handwheels is therefore nonfunctional. |

Appearance of the blade quard. The design of Delta's blade guard is

disclosed and claimed in one of the patents under investigation—i.e., U.S.

Letters Patent 3,754,493 ('493 patent). 37/ Under Morton-Norwich, the

existence of a utility patent covering a design is evidence of its
functionality. 38/ The specific shape of the blade guard used by Delta is not
required by the '493 patent, however. 39/ Furthermore, Delta's legitimate
competitors and the settling respon&ents use blade guards having a différent
shape than Delta's. 40/ The shape of Delta's blade guard is therefore
nonfunctional.

The transparency of Delta's blade guard is functional, however, because

it is a safety feature. The blade guard prevents the person using the saw

34/ IAFF 60-63.
35/ IAFF 64.

36/ IAFF 65.

37/ CX 1. See also IAFF 110-11.
38/ 671 F.2d 1340-41,

39/ See CX 1; IAFF 112,
40/ See IAFF 113,

I
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from inadvertently contacting the saw blade 41/; the transparency of the blade

guard permits the saw user to see the work in progress.

Appearance of the ribbed surface on the extension wings. Delta

advertises that the ribbed surface prevents warping and distortion. 42/ Use
of ribbed surfaces also results in lower production costs because of reduced
surface areas to be machined. 43/

The appearance of the ribs (i.e., size and location) is nonfunctional,
however. Although competitors place ribs on the extension wings of their
saws, the appearance of the ribs on their saws differs from the appearance of
the ribs on Delta's saws. 44/ Furthermore, the modifications agreed to in the
various settlement agreements demonstrate that numerous other rib designs are
available for use. 45/

Rounded guide bar. The table saw design in question has two bars: one

in the front and one in the rear. The adjustable rip fence under
investigation 46/ is attached to these guide bars. (The rip fence is
adjustable from side to side, so that the person using the saw can set the
width of the wood to be ripped.) Guide bars are necessary to keep the rip
fence properly aligned, i.e., perpendicular to the front and rear of the
machine. 47/

Delta's guide bars are cylindrical, and they are provided with an
incremental scale on the top of the front bar in order to assist the worker in

setting the desired cutting width. 48/ The guide bars on the machines of two

1/ IAFF 110.

42/ IAFF 66~67.

3/ IAFF 67.

4/ IAFF 68-72.

45/ IAFF 73.

/ ee infra this opinion at 33.
7/ IAFF 88-89.

/I F 89,

I"l"l& IGISISIS 1=
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legitimate competitors are similar to Delta's in appearance, and Delta has

allowed settling respondgnts to retain the cylindrical guide bars with
incremental scales having gradations similar to those found in a ruler. 49/
The guide bars on the table saws of two other competitors are angular with
incremental scales. 50/ The cylindrical shape of the guide bars is
nonfunctional. However, the placement of incremental scales on such guide
bars is functional.

The design and appearance of the lever used to adjust and move the rip

fence. Delta uses a single control lever (handle) that attaches the rip fence
to the front and rear guide bars, tightens and straightens the fence in the
desired position, and then locks the rear of the fence. 51/ Delta alleged
only that the external configuration of the clamp and lever has trademark
significance. The clamp is the component that attaches the rip fence to the
front and rear guide bars and the locking mechanism using one lever. 52/
Delta's clamps are round in contour, whereas the clamps of most of
Delta's competitors are generally rectangular in contour. 53/ The
configuration of the lever (or levers in the case of those using two levers)
are also different from Delta's. 54/ The use of alternative configurations by
other competitors, including settling respondents, 55/ indicates that the

external configuration of the clamp and lever is nonfunctional.

49/ IAFF 90-92.
50/ IAFF 93-94,

51/ IAFF 95.

52/ Id.

53/ 1d.; IAFF 98-103.
54/ IAFF 98-104.

55/ IAFF 105.
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Appearance of the miter gauge. Miter gauges are used to set the angle of

the material to be cut as it hits the blade. 56/ The most commonly used
angles are 90 degrees, 45 degrees left, and 45 degrees right. 57/ Delta's
miter gauges have three small protrusions to enable the user to quickly set
the gauge at the three most commonly used angles. 58/ The miter gauge also
has a bar that is placed in grooves on either side of the saw blade. 59/ The
size of this bar is set by industry standard. 60/

The miter gauges of all of Delta's domestic competitorévand the settling
respondents have the three small protrusipns‘and & gauge bar. 61/ The primary
difference between Delta's miter gauges and those used by other companies is
the configuration of the handle (knob). Delta uses a short cylindricall
_handle, and the others, including the settling respondents, use a long
cylindrical handle. 62/

The only aspect of Delta's miter gauge that appears to be nonfunctional
is the configuration of the handle. As stated previously, the three
protrusions serve the purpose of facilitating the setting of the miter gauge
at the three most commonly used angles, and the configuration of the gauge bar
is set by industry standard. Consequently, those aspects of the miter gauge
are functional.

Location of the controls. The location of the controls was selected on

the basis of ease of operation—a fact that Delta has advertised. 63/ This is

56/ IAFF 83
57/ 1d.

58/ See Tr. at 97, 105-106.

59/ Id.

60/ Tr. at 106.

61/ Tr. at 96-97; CX 49 at 1~-4, 7-8; SCX 34 at 27; CX 30, Exh. F; CX 32,

Exh. B at 2; CX 34, Exh. C-7.)
62/ IAFF 84-87.
63/ IAFF 74-75.
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evidence of the functionality of the location of the controls. The

advertisements for other companies' machines depict similar locations for
controls; the sole difference is that some are of a left-hand configuration
and the others, a right—hand configuration. (The right-hand configuration is
the most commonly used.) 64/

Further evidence of the functionality of the location of the controls is
the fact that Delta's agreements with the settling respondents permit the
respondents to retain the location of the controls on their machines, although
the respondents are required to change thg appearance of the controls. 65/
The location of the controls is therefore functional.

Design, location, and color scheme of identification name plate and blade

angle gauge at the front of the machine. There is no evidence on the record

with respect to the color scheme of the identification name plate and blade
angle guide for machines other than Delta's and one settling respondent. 66/
The color scheme used by Delta (black, white, and red) appears to be
nonfunctional.

The location of the blade angle gauge at the front of the machine appears
to be functional, however, for the same reasons that the location of the
controls are functional. 67/

As indicated above, the following aspects of Delta's table saw are
functional: (1) the transparency of the blade guard; (2) the configuration of
the miter gauge (except the shape and size of the handle); and (3) the

location of the controls (handwheels, gauges, and switches).

64/ IAFF 76-80.
65/ IAFF 81,

6/ IAFF 109,

/

6
67/ See IAFF 106-08.
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Nevertheless, I find the design of the table saw is overall

nonfunctional, as evidenced by: (1) the appearance of handwheels; (2) the
shape of the blade guard; (3) the appearance of the extension wings; (4) the
rounded guide bars; (5) the appearance of the rip fence lever and the rounded
configuration of the rip fence clamp; (6) the appearance of the handle on the
miter gauge; and (7) the color scheme and design of the name plate and blade
angle gauge. Moreover, most of the design features of the table saw are
neither necessary nor utilitarian; Delta's table saw can be produced more
cheaply using other designs; and alternative designs have been used in
competitors' table saws without affecting the quality of performance.

I affirm the ALJ's conclusion that the external design of Delta's table

saw is overall nonfunctional.

2. Band Saw

Delta's "slim line" design leaves most of the adjustment controls, the
frame (including reinforcing webbs), and the blade guides exposed to view. 68/
The design uses four light castings as housings (two for the front and rear
top housings and two for the front and rear bottom housings) and an external
"C" casting as the frame to join the top and bottom portions of the saw
together. The tops and bottoms of each of the four housings are a
near-perfect arc. 69/

The miter gauge for Delta's band saw is the same as that utilized on the
table saw. Consequently, I find the appearance of the miter gauge to be
functional in part. (As stated previously; the three protrusions on the miter

gauge serve the purpose of facilitating the setting of the miter gauge at the

68/ IAFF 124, 131, 132, 134,
69/ See IAFF 119.
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3 most commonly used angles. The configuration of the gauge bar is set by

industry standard.) 1In addition, I also find the specific appearance (i.e.,
transparency) of the blade guide to be functional per se.

Nevertheless, I affirm the ALJ's conclusion that the external
configuration of Delta's band saw is overall nonfunctional. I note that the
table saw's overall design is not covered by a utility patent and the
utilitarian advantages of the overall design are not touted in advertising.

In addition, each saw can be produced more cheaply using other
designs, 70/ and alternative designs have been used in competitors' saws
without affecting the quality of performance.‘21/ The arbitrariness or
nonfunctionality of Delta's band saw design. lies in the fact that the
components of the saw are left exposed to view (whereas all of thg nonaccused
saw designs (e.g., "bathtub" designs) place the components within
housings). 72/

The bathtub designs tend to be more massive, and the settlement designs
are heavier and require more steps in production than the slim line
design. 73/ There appears to be, however, effective competition from
producers utilizing bathtub designs. Furthermore, settling respondents have
agreed to modify their designs and have agreed that the specified modifications
will not affect the quality or operation of the imported machiﬁ#s. 74/ These
factors lead me to conclude that the design of Delta's band saw is overall

nonfunctional.

w

ee IAFF 127.
IAFF 119-122, 128, 137.
AFF 124, 131, 132, 134,
e generally IAFF 119, 121-135.
FF 133, 137.
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Secondary meaning

Although nonfunctional, the designs in question are not entitled to
trademark protection unless they have acquired secondary meaning. 75/ To
establish secondary meaning, it must be shown that a substantial number of the
relevant consumer group associates the mark with a single source. 76/ The
party seeking protection for its proposed mark must show that there is
substantial evidence of secondary meaning, not merely a remote possibility. 77/

Proof of secondary meaning may be shown by direct and/&r circumstantial
evidence. Direct evidence includes statemen;s of buyers and also may include
professionally conducted consumer surveys. 78/ Circumstantial evidence may
include evidence of the nature and extent of the seller's advertising and
promotional efforts, the size of the seller, number of sales made, amounts
spent in advertising, length of use of the mark, and similar evidence tending
to show wide exposure of the relevant buyer class to the mark in
question. 79/ Such evidence is relevant but will not necessarily justify an
inference that secondary meaning has been established. 80/

In determining that the overall designs of Delta's table saw and band saw
had acquired secondary meaning, the ALJ relied on: (1) a survey study in |
which a net unduplicated 25.8 percent of the total interviewees correctly

identified photographs of Delta's band saw and a net unduplicated 29.9 percent

75/ See Single Handle Faucets at 40; Trolley Wheel Assemblies at 41;
1 McCarthy, supra, § 15:1. :

76/ Single Handle Faucets at 40; Trolley Wheel Assemblies at 41; 1 McCarthy,
supra, § 15:11,

77/ Note, supra, n.76.

78/ Single Handle Faucets at 41; Trolley Wheel Assemblies at 41-42; 1
McCarthy, supra, at § 15.11.

79/ Note, supra, n.78,

80/ Trolley Wheel Assemblies at 42; 1 McCarthy, supra, at §§ 15.11, 15.16.
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correctly identified Delta's table saw; (2) evidence of the length and extent

of Delta's use of the product configurations, sales of the machines, and
advertising; and (3) evidence of respondents' intentional copying of the
Delta's designs in controversy. 81/

I conclude that the factors cited by the ALJ do not provide adequate
support for a finding that the designs in question have acquired sécondary

meaning.

1. Survey.

The proper survey "universe" is that segment of the population whose
characteristics are relevant to the mental association.at issue. A survey of
the wrong universe is of littlg probative value in litigation. 82/ |

The relevant market for the subject saws includes home craftsmen, home
builders, tradespeople in factories and industrialfarts classes,_cabinet
shops, and maintenance shops. 83/ Evidence on the record indicates that many
woodworkers (professionals as well as hobbyists) own or are familiaf with a
variety of woodworking tools. 84/ |

The universe of the survey conduc;ed in the»present investigation
consisted of males over 25 years of age who had used their own band saw or

table saw within the preceding six months. 85/ The IA argued, among other

things, that: (1) the survey universe was too restrictive because it included

81/ ID at 13-15. (See also ID at 6 n.4; CFF 37-68, 78-79.1, 83; rebuttal
CFF 37.1-38.2, 47.1-47.3, 55.2-55.4, 56.1-57.4, 62.1, 65.1, 66.1.) The ALJ
also commented that the fact that respondents have engaged in passing off is a
further indication that the product configurations 1n quest1on have acquired
secondary meaning. ID at 35,

82/ 2 McCarthy, supra, § 32.47.

83/ CFF 77.

84/ IAFF 158.

85/ Interviewers were told: "In order to qualify for interview, the man
must either own his own tool or use 1t often enough to consider it ‘'his
own'." CX 63 at 7.
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only persons who already owned a saw (or those who used one often enough,

based upon the interviewer's judgment, that they could be considered the
equivalent of owners)—i.e., person$ who would be most likely to give the
survey involved an improper grant of discretion to the interviewers; and

(3) the figures, even if accepted at face value, are not substantial enough to
support a finding of secondary meaning. 86/

To establish that the designs in question have acquired secondary
meaning, Delta was required to show that a substantial number of persons in
the relevant consumer group associate the designs in question with a single
source. 87/ Moreover, the relevant consumer group must include potential
purchasers as well as past purchasers.

Delta estimates that approximately ¥HEHHEHEEHEOCOOE of the end-users of
its table saw and band saw are home-users. 88/ 1In light of the expense and
durability of the saws in question, 89/ it reasonably can be inferred that
once a home-user has purchased one of the saws in question, he is not likely
to be in the market for a second saw of the same type. This inference is
supported by the fact that those home-users deposed by Delta who offered
testimony concerning the types and numbers of woodworking machines that they
owned did not own more than one 14-inch band saw or 10-inch table saw at the

same time. 90/ The only home-user deponents who reported purchasing more

86/ IA's Review Brief at 22-42; IA's Reply Brief at 3-5. (See also IAFF
140-65.)

87/ Single Handle Faucets at 40; Trolley Wheel Assemblies at 41; 1 McCarthy,

supra, § 15:11,

88/ CFF 77; Tr. 184-85,

89/ The retail prices of Delta's table saw and band saw range from $600 to
$800. Tr. at 240-41. See also IAFF 280, 282, 277 (at page 52 of the IA's
proposed findings of fact), 284. See also CFF 160.

90/ CPX 11, Tr. at S; CPX 13, Tr. at 5, 6, 8; CPX 15, Tr. at 3; CPX 22 at 4,
5.
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than one of the saws in question initially had purchased a Taiwan band saw or

table saw, had been dissatisfied with the saw, and had returned it to the
vendor or resold the saw and purchased a Delta saw as a replacement. 91/

Delta pointed out that more than 50 percent of the survey respondents
came under categories other than home user—i.e., the "custom woodworker, "
"remodeler,"” and "other" categories. 92/ Delta argued that it reasonably can
be assumed that (1) home remodelers and owners of various industrial shops
would be likely to own more than one band saw or table saw; (2) after a period
of extensive use of a table saw or band saw, a saw owner would seek to replace
the used saw with a newer model; and (3) it is likely that one who has
extensively used one of a table saw or band saw eventually would become a
purchaser of such a saw. 83/

Delta did not cite any evidence on the record that would support its
assumptions. Furthermore, even assuming, arguendo, that Delta's assumptions
are well founded, the fact remains that home-users account for a substantial
portion of the market for the saws in question (in the survey, 44.2 percent of
total respondents seeing photographs of the band saw and 44.8 percent of those
seeing photographs of the table saw described themselves as "home
craftsman" 94/) and it reasonably can be inferred that saw owners in the
home~user category are the least likely potential purchasers of a second saw

of the same type.

91/ CPX 11, Tr. at 5, 6, 7; CPX 13, Tr. at 6, 7, 8 10; CPX 22 at 4, 5, 11-13.
cPx 11, Tr. at 5, 7; CPX 13, Tr, at 10-11.

92/ CX 63 at Fig. 8.

93/ Delta's Reply Brief at 4-5,

94/ CX 63 at Fig. 8.
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Courts have found universes similar to that in the present investigation

to be flawed because they were restricted to past purchasers and did not
include potential purchasers. 95/ In the present investigation, since the
universe was limited to persons who had used their own table saw or band saw
within the past six months, the universe was too restricted since it did not
expressly include peridns who were contemplating the purchase of a table saw
or band saw.

An additional flaw in the survey universe in the preseﬁt investigation is
that it was restricted to past purchasers (or extensive users that were the
equivalent of owners), a group which includes those .who would be most likely

to recognize the product configurations at issue. 96/ Owners and extensive

95/ In Universal City Studios, Inc. v. Nintendo Co., Ltd., the plaintiff
conducted a survey among persons who had purchased or leased the defendant's
"Donkey Kong" game in order to determine whether they associated the game with
the plaintiff, who owned the rights to "King Kong." The U.S. Court of Appeals
for the Second Circuit held that the universe was too restrictive, because it
was limited to past purchasers or lessees and did not include persons who were
contemplating the purchase or lease of the product in question. 746 F.2d 112,
118 (2d Cir. 1984),

96/ In Brooks Shoe Co. v. Suave Shoe Co., the plaintiff conducted a survey
among spectators and contestants at a track meet to determine the degree of
recognition of the "V" design used on the sides of Brooks' shoes. The court
held that the plaintiff's survey was not statistically random because the
survey universe consisted of persons most likely to recognize the mark in
question (i:e., spectators and participants at the track meet) instead of
those persons whose opinion would fairly represent the opinions of consumers
of athletic footwear. 533 F. Supp. 75, 80 (S.D. Fla. 1980).

Delta cites the Brooks Shoe decision as support for its position that the
survey could appropriately be limited to owners of the saws in question.
Although the court in Brooks Shoe accepted defendant's survey, the universe of
which consisted of owners of athletic shoes (533 F.Supp. 80-81), the survey
universe in this investigation is clearly distinguishable. In Brooks Shoe,
the products that were the subject of the survey-—shoes—obviously have a
substantially shorter product lifespan than the woodworking machines that are
the subject of this investigation. This is a critical distinction, because

‘ (Footnote continued)



PUBLIC INSPECTION . .PY — Confidential Business Inf iation Deleted

22
users of expensive machines such as the table saw or bhand saw at issue in this

investigation would be among the group of persons having intimate knowledge of
the appearance of the table saws and band saws and their components,
Consequently, owners and extensive users are obviously the most likely to
recognize the Delta saws in question by their appearance.

The reliability of the survey is diminished further by the fact that the
survey did not utilize control photographs—i.e., pictures of similar types of
machinery manufactured by other companies. Although the survey contained
internal controls (e.g., interviewees were asked the reason why they
identified the saws in question as being a particular brand or the product of
a particular manufacturer), control photographs should have been used to

ascertain the extent to which the public associates woodworking machines with

(Footnote continued)

the difference between ownership and potential ownership of a- relat1ve1y
disposable consumer item is substantially less significant than the difference
with respect to products that have a substantially longer product lifespan,
such as saws.

Furthermore, there are numerous brands, makers, and types of athletlc
shoes. Consequently, the universe in Brooks Shoe consisting of owners of
athletic shoes was very broad.. In the present investigation, there are
substantially fewer articles and producers of the articles in question (table
saws and band saws), and the class of persons who have used their own table
saw or band saw within the last six months is a small subgroup of the
potential market of woodworkers and woodworking enthusiasts. Thus, in order
to be comparable with the broad and.representative universe in Brooks Shoe,
the universe in the present case would have to have included all woodworkers
and woodworking enthusiasts and not be limited to owners or frequent users.

Delta argued that in Certain Plastic Food Storage Containers,
Investigation No. 337-TA-152, the Commission approved universe criteria
similar to that used in the present investigation. The survey universe in
that case consisted of women 21 years of age and over who were users of
plastic food storage containers. USITC Publication 1563 (Aug. 1984) at 80.

Plastic Food Storage Containers is distinguishable from the present
investigation, partly because the universe in that case was factually much
broader than the universe in the present investigation. More importantly, it
reasonably can be inferred that, given the nature of the product in question
(plastic dishes), the relevant universe in the Plastic Food Storage Containers
survey would be more likely to include potential purchasers of the articles in
question than would the universe in the present investigation.
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Rockwell/Delta exclusively. Delta's sales of the subject saws are second only

to those of Sears, Roebuck & To. 97/ That circumstance increased the
likelihood that an interviewee would answer "Rockwell" and/or "Delta" in
response to the key question, on the basis of his familiarity with the brand
names rather than recognition of the product configuration,

An additional consideration that diminished the reliability of the survey
was the fact that the interviewers were not given sufficiently specific
instructions about selecting persons to approach as possible
interviewees. 98/ For example, the decision regarding which nonowner saw
users to interview was left to the discretion of the interviewer and was not
based on any clear guidelines. Interviewers were told that "in order to
qualify for interview, the man must either own one tool or use it often enough
to consider it his own.” 99/ Even if owners were the appropriate universe,
there should have been guidelines for the interviewer to determine whether the
potential interviewee's use of the saw in question reasonably could be
considered the equivalent of ownership. The absence of such guidelines gave
interviewers too much discretion. Such discretion has the potential for bias.

Yet another factor which leads me to conclude that the survey in this
case is not entitled to substantial weight as direct evidence of secondary
meaning is that, even accepted at face value, the pércentages of correct
responses are relatively low. There is no prescribed recognition rate for
determining what weight a survey is entitled to as evidence of secondary

meaning. However, the percentages of correct responses in this

97/ IAFF 164. (See also IAFF 165.)
98/ See IAFF 149-50.
99/ CX 63 at 7.
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investigation—a net unduplicated 25.8 percent for the band saw and a net

unduplicatéd 29.9 percent for the table saw--are relatively low in light of
the narrowness of the universe and compared with survey recognition rates
given substantial weight as evidence of secondary méaning in previous
investigations. 100/

In Staple Gun Tackers, the Commission accepted a survey as evidence of

secondary meaning even though the recognition levels at the various survey
locations were 14, 30, and 40 percent. 101/ Delta argued that those flgures
are similar to the percentages of correct responses in each geographic area
where the survey in the present investigation was conducted. 102/

Staple gun tackers are low-priced, relatively high-volume products, 103/
whereas the subject table saws and band saws are expensive’items with a
smaller volume of sales and a relatively sophisticated market. 104/ Consumers

are less likely to make a purely random purchase of an expensive item and thus

100/ In Single Handle Faucets, the Commission relied on a survey in which the
responses were 63 percent correct (after adjustments for "good guessers")
among plumbers, who accounted for 75 percent of the purchases of the products
at issue. Single Handle Faucets at 41-44, The Commission also accepted a
second survey in which correct responses amounted to 34 percent. However, the
Commission viewed the second survey merely as an adjunct to the first one,
since it corroborated the results of the first survey, but did not have as
high a degree of reliability. Id. at 43-44, 1In Sneakers, the Commission
similarly placed substantial reliance on a survey having a correct recognition
rate of over 67 percent. Sneakers at 8-12. See also Cube Puzzles in which
the Commission accepted surveys having correct response rates of 33, 40, and
72 percent. Cube Puzzles, Views of Chairman Eckes and Commissioner Haggart at
13-14, Views of Commissioner Stern at 1.

101/ Staple Gun Tackers at 29-43,

102/ In the present investigation, recognition rates at the various locations
were 37.3 (San Francisco, CA), 36 (Columbus, OH), 28 (Boston, MA) and 18
percent (Fairfax County, VA) for the table saw. CFF 60. For the band saw,
the recognition rates were 33.3 (Fairfax County) 25.6 (San Francisco) 34
(Columbus), and 14 percent (Boston). CFF 63.

103/ See Staple Gun Tackers supra at findings of fact 17-19, 69, 129, 149-50.

104/ CFF 77; IAFF 158, 279-80, 282, 277 (on page 52 of the IA's findings of
fact), 284, 287.



PUBLIC INSPECTION ..°PY — Confidential Business Inf nation Delet

25
would be presumed to have more familiarity with the expensive item prior to

purchasing it.

The universe in the present investigation was limited to persons who had
used their own table saw or band saw within the last six months (or those who
had used one often enough to consider it his own). These persons would have
an intimate knowledge of the appearance of the table saws and band saws and
their components. Consequently, it is more likely that they would correctly
identify a table saw or band saw by its appearance as being‘a Delta product
than would a more representative (i.e., broader) universe. Yet, only the net
unduplicated 25.8 percent of the survey respondents correctly identified the
band saw and a net unduplicated 29.9 percent correctly identified the table
saw. 105/

The net unduplicated 25.8 and 29.9 percent recognition rates in this case

are low considering that Delta's sales of the subject saws are second only to

105/ Staple Gun Tackers also is distinguishable from the present case because
the 14 percent recognition rate at one survey location in that investigation
(San Diego, California) could have been attributed to the fact that the
complainant’'s staple guns had been sold at that location only for a few months
prior to the survey. Staple Gun Tackers at 43. For that reason, the
presiding ALJ stated that even if rates in excess of 25 percent were required,
the 30 and 40 percent recognition rates at other locations satisfied that
requirement, and the 14 percent recognition rate in San Diego should not be
discounted or used to discredit the reliability of the survey as a whole. Id.

Delta has been selling its table saw since 1970 and its band saw since
1945 throughout the United States. CFF 39-40 and 42. Dr. Sorenson testified
that in selecting various sites where the interviews were to be carried out,
he sought geographic areas where Delta was doing well in terms of sales
penetration, as well as areas where Delta was not doing so well. Tr. 331-32;
IAPX 18 at 36. He also testified that survey interviews in each geographic
area were conducted outside stores and lumberyards where Delta's products were
sold and presumably outside stores where Delta tools were not sold. Id. This
was done to achieve the proper mix. Id. (See generally IAFF 141-48; rebuttal
CFF 55.2-55.3.)

Delta did not cite any special or unusual circumstance that would account
for the 14 and 18 percent recognition rates at particular geographic locations
in this case, however.
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those of Sears, Roebuck & Co.; 106/ the product configurations in question

have been used since 1945 and 1970, respectively; 107/ and the survey universe
was limited, in effect, to those persons who would be most likely to give the
correct response.

In sum, I conclude that the survey in this investigation is entitled to

little weight as direct evidence of secondary meaning.

2. Extent of sales and advertising

Delta has engaged in extensive advertising and sales of the subject
machines. Delta contends that the length of use of the product
configurations, the volume of sales, and the nature and extent of its
advertising supports a finding of secondary meaning. 108/

Mere length of time and the extent of promotional efforts are rarely
dispositive. 109/ The issue is the efféctiveness of Delta's prolonged use of
the marks and promotional efforts in establishing in the minds of the
consuming public an association between the asserted mark and a single
source. 110/

For the reasons discussed below, I find that the evidence of Delta's
advertising, sales, and promotional efforts in this case are not sufficient
alone nor in concert with the other evidence in this investigation to
establish secondary meaning.

Delta's advertisements and promotional materials—as well as the saws

themselves—carry the registered mark "Rockwell" and the registered Rockwell

/ IAFF 164. (See also IAFF 165.)

7/ CFF 39-40 and 42.

108/ See Delta's Review Brief at 21-23; CFF 47-51.1; rebuttal CFF 47.1-47.3.
/ See Vertical Milling Machines at 19-20; Braiding Machines at 61. See

also Carter-Wallace, Inc. v. Proctor & Gamble Co., 434 F.2d 794 (9th Cir.

1970).
110/ Vertical Milling Machines at 19-20; Braiding Machines at 61.

0
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logo. 111/ Delta's table saws and promotional materials therefor also contain

the common-law word mark "Contractor's Saw." 112/ As Delta has pointed out,
it is well settled that a product can utilize more than one trademark without
diminishing the identity of each. 113/ However, when alleged configuration
marks are used in connection with strong existing word marks, the alleged
configuration mark must create a commercial impression separate and apart from
the other existing marks in order to receive common-law trademark

protection. 114/

In the present case, in some instances, the size and placement of the
strong word marks in promotional materials mékes the product configuration
obscure by comparison. The table saw and band saw are depicted in silhouette,
and in some instances, certain features of the table saw or band saw are not

readily discernible. / In addition, features in the rear of the saws are

115

15
not depicted at all. 116/
Certain design elements that are most clearly distinguishable in some of
Delta's advertisements (e.g., the handwheel elements, the identification
plate, and rounded guide bars on the table saw) are the same as—or are very

similar to—features used by Delta's legitimate competitors or certain

settling respondents. 117/ Such similarities lessen the likelihood that

111/ IAFF 176. (See also IAFF 177.)
112/ IAFF 176. (See also IAFF 177.)

113/ Proctor & Gamble Co. v. Keystone Automotive Warehouse, Inc., 191
U.S.P.Q. 474 (TTAB 1976).

114/ See Vacuum Bottles at 10-14; Milling Machines, supra, at 28-29; Braiding
Machines at 63; Petersen Manufacturing Co. v. Central Purchasing, Inc., 740
F.2d 1541; Application of McIlhenny Co., 278 F.2d 953 (C.C.P.A. 1960).

115/ IAFF 179-81.

116/ Id.

117/ See IA's Reply Brief at 5-7 and Exh. B at 1-38; CX 32 at 4-5; CX 49,
IACX 1 at 112-22; IACX 5 at 14-20, 23-30; IACX 34 at 17, 23, 27, 38-41.
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Delta's advertisements foster an association between the product

configurations depicted and a single source.

Furthermore, the mere presence or visibility of specific components of
the asserted product configurations in Delta's advertising materials does not
necessarily support a finding of secondary meaning. 118/ The materials in
question must draw attention to the nonfunctional aspects of the product
configuration. 119/ There is nothing in Delta's advertisements which
highlights or focuses the consumer's attention specifically on the design
features that are claimed to have trademark significance. lgg/

In sum, I find that Delta's evidence of extensive advertising and
prolonged use of the marks in question is not entitled to substantial weight

as circumstantial evidence that the configurations in question have acquired

secondary meaning.

3. Intentional copving

Although the ALJ concluded that the saw configurations are not inherently
distinctive, the ID states that evidence of direct copying "strengthens the
presumption of secondary meaning" in the designs of the saws at issue. 121/

There is judicial precedent for the proposition that if respondents find

it beneficial to trade on the appearance of an external product configuration,

118/ See Trolley Wheel Assemblies at 48; New England Butt at 11; Textron at
17.

119/ Note, supra, n. 118,

120/ Although Delta's Vice President testified at the evidentiary hearing
that Delta's advertising places emphasis on the appearance of the products in
question, he also testified that the purpose of depicting the machines in
Delta's advertisements is to "show the functions of the machine" (emphasis
added) and "to discuss its features and benefits." Tr. at 196. (See also
IAFF 177.)

121/ ID at 14 (emphasis added); see also 33-34,
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secondary meaning exists in that design. 122/ The ALJ's language also is not

without Commigsion precedent. 1In Single Handle Faucets, the Commission stated

that—

The Commission has recognized that intentional copying may
also be probative of secondary meaning, and in those
_instances where there is a showing of deliberate and close
imitation of the senior user's mark, may even give rise to
a presumption of secondary meaning. 123/

However, in Single Handle Faucets, the mark was strong and there was

other substantial additional evidence of secondary meaning. 1;5/ Similarly,
in other cases in which the Commission regardgd evidence of intentional
copying as being prdbative of secondary meaning, the existence of both a a
strong mark and other substantial evidence of secondary meaning also supported
the finding. 125/

In this case, evidence of intentional copying, absent a strong mark and

other substantial evidence of secondary meaning, is not sufficient to support

a finding of secondary meaning. 126/

122/ See Truck Equipment Service Co. v. Freuhauf Corp., 536 F.2d 1210, 1220
n. 13 (8th Cir. 1976), cert. denied 429 U.S, 861 (1976).

123/ Single Handle Faucets at 46.

124/ Single Handle Faucets at 40-46.

125/ Staple Gun Tackers at 50-51; Vacuum Bottles at 17-19; Sneakers at 20;
Certain Novelty Glasses, Investigation No. 337-TA-55, USITC Publication 991 at
11 (July 1979). See also Trolley Wheel Assemblies at 48-49.

Similarly, in Truck Equipment Service Co. (note, supra, n.122), the court
noted that there was other substantial evidence of secondary meaning, in
addition to evidence of intentional copying. 536 F.2d at 1220, n.13.

126/ The ALJ commented that the fact that respondents have engaged in passing
off is a further indication that the product configurations in question have
acquired secondary meaning. ID at 35.

Under Commission precedent, secondary meaning is irrelevant to passing
off, and each exists independently of the other. Vertical Milling Machines at
38: Braiding Machines at 64-65. In the present investigation, the evidence in
the record shows that, in most instances, passing off (as well as false or

(Footnote Continued)
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Infringement

Under Commission rule 210.53(h) and pursuant to the Commission's notice

of review published in the Federal Register of April 10, 1985, the

Commission's decision not to review the portions of the ID concerning
infringement caused those portions of the ID to become the Commission's

determination on the issue of infringement. 127/

Patent Infringement

The patent claims in controversy are—
claims 1-3 and 5-14 of the aforementioned '493 patent;
claims 1-4 of U.S. Letters Patent 4,174,100 (the '100 patent); and,
claims 1-5 of U.S. Letters Patent 4,436,126 (the '126 patent).
Patents are presumed valid. 128/ The burden of establishing invalidity
rests on the party asserting such invalidity. 129/ The validity of the
subject patents was not in dispute in this investigation, since the
respondents defaulted and the IA did not take a position on the patent

issues. The ALJ correctly determined that in the absence of clear and

(Footnote Continued)
deceptive advertising) was accomplished by the use of Delta's registered
trademarks and logo and common-law word mark. See IAFF 227-39, 240-42; CFF
123-130.2, 146-147.4. Consequently, even if passing off were to constitute
proof of secondary meaning, such secondary meaning in this case could not be
imputed to the product configurations in gquestion. Thus, I find that the ALJ
erred in concluding that proof of passing off, in and of itself, proves that
the configurations at issue have acquired secondary meaning.

127/ 19 C.F.R. § 210.53(h); 50 Fed. Reg. 14172 (Apr. 10, 1985). The
Commission also adopted Delta's findings of fact 77-122 to supplement the
discussion in the ID concerning the issue of infringement. 50 Fed. Reg. 14172
(Apr. 10, 1985).

128/ 35 U.S.C. § 282,

129/ 1d.
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convincing evidence of invalidity, the statutory presumption of validity

prevails., 130/

The unenforceability of a patent for equitable reasons must be proven by
clear and convincing evidence. 131/ In the absence of such allegations and
evidence, the ALJ correctly determined that each of the patents in controversy

is in full force and effect. 132/

My infringement findings are set forth below.

'493 patent
The '493 patent is directed to a safety blade guard assembly for a

circular table saw. 133/ The patented blade guard assembly is nonremovably
mounted on a kerf splitter that is secured fixedly at a relatively
inaccessible point beneath the rear table edge. The assembly has a
blade—guard-supporting linkage connected to the kerf splitter and blade guard
so as to limit pivotal movement of the guard between a normal operating
position and a limit position determined by the supporting link which prevents
the blade guard from being swung to an inoperative position.

The record shows that settled domestic respondent Jet has imported into
the United States and marketed Taiwan manufactured table saws and tilting

arbor saws incorporating a blade guard assembly that infringes claims 1, 2, 3,

130/ Certain Apparatus for Installing Electrical Lines and Components
Therefor, Investigation No. 337-TA-196, ID (Order No. 5) at 7 (Dec. 27, 1984)
(50 Fed. Reg. 6072, Feb. 13, 1985); Certain Methods for Extruding Plastic
Tubing, Investigation No. 332-TA-110, USITC Publication 1287 at 5 (Sept. 1982).

131/ See J.P. Stevens & Co., Inc. v. Lex Tex Ltd., Inc., 747 F.2d 1553, 1559
(Fed. Cir. 1984).

132/ ID at 26.

133/ CX 1. Delta uses the patented blade guard assembly on its table saw and
its tilting arbor saw sold under the registered trademark "Unisaw." See CFF
131-32.
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5, 6, 7, 8, 9, 10, 11, 12, 13, or 14 of the '493 patent. 134/ Nonsettling

domestic respondents Pro Shops, Trend-Lines, and Fort Bragg sell Jet's saws
incorporating an infringing blade guard. 135/ I affirm the ALJ's finding of
infringement with respect to the aforesaid respondents and claims 1-3 and 5-14

of the '493 patent. 136/ 137/ 138/

rats’ e cpmm———

134/ Tr. 169-72; CX 37-38. Subsequent to the issuance of the ID, Jet was
terminated from the investigation on the basis of a consent order. See 50
Fed. Reg. 20303 (May 15, 1985). The portions of the ID concerning
infringement of the '493 patent were still under review by the Commission,
however. My finding of infringement with respect to Jet is based on the
evidence on the record and adverse inferences drawn by virtue of Jet having
defaulted in this investigation.
135/ Tr. 150; CPX 14 at 7 and Exh, 2; CX 28 at 6; CX 29 at 2, 4, 7, and 13;
CPX 26 at 6.
136/ ID at 27.
The ALJ's conclusions of law listed additional domestic and foreign
respondents as having imported or sold saws incorporating an infringing blade
guard. CL 18, Infringement of the '493 patent by those additional
respondents was not discussed in the text of the ID.
The evidence of record concerning infringement of the '493 patent by
those respondents is sparse, and affirmation of the ALJ's conclusion of
infringement with respect to those respondents would have to be based
primarily on adverse inferences drawn by reason of the respondents having
defaulted in this investigation. The Commission has stated previously,
however, that—
[T]he effect of a finding of default is not necessarily to allow a
complainant to rely solely upon the allegations in his complaint and
require the presiding officer to make a finding of violation based
upon those allegations. Rather, '[t]he effect of a finding of a
default is to authorize the presiding officer to create certain
procedural disabilities for the defaulting party and to entertain,
without opposition, proposed findings and conclusions, based upon
substantial reliable and probative evidence, which would
support . . . & determination.'

Staple Gun Tackers at 13,

My finding of infringement therefore is limited to respondents Jet, Pro
Shops, Trend-Lines, and Fort Bragg.

137/ With regard to the effect of a finding of default, I note that neither
the ID nor Delta's prehearing and posthearing submissions contained any
information about alleged unfair acts and practices by Leroy in the
importation or sale of the subject woodworking machines in the United States.
Both Delta and the IA have conceded that there is no evidence of a section 337
violation by Leroy. Delta's Review Brief at 46; IA's Review Brief at 61. I
therefore find, contrary to the ALJ's holding, that Leroy not has violated
section 337.

138/ The notice of investigation limited the '493 patent issues to claims 1-3
and 5-14., 48 Fed. Reg. 55786 (Dec. 15, 1983). The ID states, however,

(Footnotes continued)
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'100 patent

The '100 patent is directed to a rip fence having a bottom section that
is adjustable in height with respect to the work table. 139/ The fence
structure has supporting members separate from, but attached to, the table at
the front and rear edges of the table. Although the fence structure is
attached to the table, it can be moved over the surface of the table. The
fence structure has two parts. The first part is a downwardly open
channel-shaped upper member, and the second part is a table engaging lower
member adjustably fixed to the upper member.

The record shows that domestic respondents Fort Bragg and Trend-Lines
have sold Jet tilting arbor saws that incorporate an adjustable height fence
that infringes claims 1-4 of Delta's '100 patent. 140/ I therefore affifm the

ALJ's conclusion of infringement with respect to the '100 patent. 141/

'126 patent

The '126 patent relates to a light, portable wood thicknessing machine
(i.e., a wood planer). 142/ The planer has a bed over which the wood is

passed and an upper housing. A cutter and feed rollers are located in the

(Footnotes continued)

that all 14 claims of the '493 patent have been infringed. Although Delta in
fact argued to the ALJ that all 14 claims of the '493 patent had been
infringed, Delta's Review Brief states that the allegation of infringement
with respect to claim 4 was inadvertent. Delta's Review Brief at 46, n.11.
My infringement findings thus are limited to the claims recited in the notice
of investigation.

139/ CX 2. Delta uses the patented fence on its tilting arbor saw sold under
the registered trademark "Unisaw". See CFF 133-34,

140/ CFF 142-44,

141/ CL 18, :
142/ CX 3. Delta sells the patented machine as the "RC-33 Planer." See CFF
135-36.
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upper housing. The upper housing is supported on a number of pillars

extending from the base.

The record shows that settled Taiwan respondent, Show Soon, has exported
to the United States a wood-planing machine that infringes claims 1-5 of the
'126 patent. 143/ I therefore affirm the ALJ's finding of infringement with

respect to the '126 patent. 144/

Misappropriation

The scope of a section 337 investigation is defined by the Commission's
notice of investigation. 145/ The notice in this investigation lists "false
representation of manufacturing source" as one of the unfair acts and
practices to be investigated. 145/ "False representation of manufacturing
source”" was not mentioned in thg ID, nor was it discussed in the parties'
preheariﬁg and posthearing submissions to the ALJ. Delta's submissions to the
ALT and the ID discussed “misappropriation." 147/

The question is whether misappropriation is within the scope of thé
investigation. Delta argued that misappropriation is within the scope of the
investigation because the charge of false representation of manufacturing
source is broad enough to encompass it and misappropriation was raised in the

complaint. 148/ In the alternative, Delta requested that the Commission amend

the notice to include misappropriation. 149/

143/ Tr. 177, CX 23, 37, 40.

144/ 1D at 27-28, CL 23.

145/ 19 C.F.R. § 210.21.

146/ 48 Fed. Reg. 55786 (Dec. 15, 1983).
147/ 1D at 27,

148/ Delta's Review Brief at 40-42.

149/ 1d.



PUBLIC INSPECTION COPY — Confidential Business Information Deleted

35
The IA argued that "misappropriation" is not covered by the notice of

investigation, and acceptance of Delta's arguments regarding that charge is
unnecessary since misappropriation is simply redundant in light of the other
unfair acts included in the notice. 150/

I determine that "misappropriation” is not within the scope of the
investigation and that the notice will not be amended to include it as an
additional charge.

On the basis of Delta's arguments, the ID defines “misappropriation’ as
follows:

[A] property right which the complainant relies upon
because of a substantial investment of time, effort, and
money in the commercial creation. When that right is
appropriated at little or no cost and the creator of the
right is injured, a case of misappropriation exists. 151/

In contrast to the Delta and the ALJ's defintion of "misappropriation,"
the Commission has treated charges of false representation of source and false
designation of source as inferred common-law trademark infringement. 152/

The ALT's definition of "misappropriation" does not‘correspond exactly to
the Commission's interpretation of false representation of source or false

designation of source in previous investigations. Nevertheless, the

activities found to constitute "misappropriation" overlap with the activities

150/ IA's Review Brief at 58-60.

151/ 1 McCarthy, supra, § 10.23; ID at 27.

152/ See, e.9., Trolley Wheel Assemblies at 53; Braiding Machines at 79;
Sneakers at 21; Vacuum Bottles at 28. See also Certain Caulking Guns,
Investigation No. 337-TA-139, USITC Publication 1507 at 43 (Mar. 1984). As
such, complainants have been required to show a likelihood of confusion
concerning the source of the subject products (as well as demonstrating the
other elements of common-law trademark infringement). Id. Failure to
establish the existence of a common-law trademark has precluded a finding of
false designation of source. Id.
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the unfair acts and practices listed in the notice of investigation. 153/ 1In

determining that certain respondents had engaged in "misappropriation,' the
ALJ made the following findings:
1. Respondent Jet has appropriated the design and
configuration of Delta's machines and the use of the
name “"Contractor's Saw," and has been distributing
tilting arbor saws with copies of substantial
portions of Delta's instruction and user manuals;

2. Respondents Fort Bragg and Trend-Lines have been
selling the Jet machines; and, ‘

3. Other settled respondents [not identified in the ID]
also have used various Delta instruction and user
manuals in marketing their products. 154/

As indicated in the ID, some of the respondents charged with engaging in
misappropriation have settled with Delta. Although Fort Bragg and Trend-Lines
have not settled with Delta, the fact remains that the acts of alleged
misappropriation overlap with other unfair acts listed in the notice of
investigation. Delta thus would not gain additional relief if the notice were

amended to include misappropriation. 155/ I find that the notice therefore

should not be amended.

Definition of the Domestic Industry 156/

The present investigation involves the importation of certain table saws,
band saws, tilting arbor saws, and planers. 157/ 1In addition, it involves the

following intellectual property rights:

150/ See e.g., IAFF 227-42,
154/ ID at 27-28; CL 23.
155/ §gg infra, this opinion at 49-54.

156/ See ID at 31 and CL 24, 26.

157/ ﬁlthough the investigation also covered a disk/belt finisher, 8-inch
motorized bench saw, shaper, and 6-inch jointer, Delta neither alleged nor
proved unfair acts and unfair competition with respect to those machines.
Delta's consent order settlements with various respondents (see supra, nn. 6,
8,) have removed those machines from contention.



PUBLIC INSPECTION COPY — Confidential Business Information Deleted

37
registered trademarks—'"Unisaw" and "Rockwell";
registered logo—the Rockwell logo;
common—-law phrase trademark-—'"Contractor's Saw";
alleged common-law product configuration trademarks—table saw
design and band saw design; and, .
3 patents—-'493 blade guard patent, '100 rip fence patent, and '126
planer patent.

N == N

In previous investigations involving patents or trademarks, the relevant
domestic industry has been defined in terms of the exploitation of the patents
or trademarks in controversy. 158/ 1In investigations involving other unfair
methods of competition such as false advertising or passing off, the
Commission has defined the domestic industry in terms of complainant's U.S.
facilities devoted to the production and sale of the article that was the
subject of the unfair act (e.g., false advertising or passing off). 159/ The
Commission also has stated that the domestic industry should be limited to
those products that are the subject of the unfair acts. 160/

I have dissented from decisions in which this approach has resulted in an
artificially narrow and arguably result-oriented definition of domestic

industry. 161/ On the other hand, in some cases—particularly those involving

158/ See, e.g., Staple Gun Tackers at 66; Trolley Wheel Assemblies at 56-57;

Plastic Food Storage Containers at 76; Braiding Machines at 85; Vacuum Bottles
at 29; Certain Miniature, Plug-In Blade Fuses, Investigation No. 337-TA-114,
USITC Publication 1337, Commission Opinion at 34 (Jan. 1983) (Plug-In Blade
Fuses); Apparatus for Installing Electrical Lines; Certain Softballs and
Polyurethane Cores Therefor, Investigation No. 337-TA-190, ID at 63-64 (Feb.
19, 1985) (50 Fed. Reg. 16171, Apr. 24, 1985); Certain Bag Closure Clips,
Investigation No. 337-TA-170, ID at 38 (Aug. 9, 1984) (50 Fed. Reg. 35872,
Sept. 12, 1984) (Bag Closure Clips).

159/ See Plug-In Blade Fuses, Commission Opinion at 33-34 and Recommended
Determination at 26-27.

160/ See Single Handle Faucets at 56; Staple Gun Tackers at 66; Plastic Food
Storage Containers at 76.

161/ See Certain Headboxes and Papermaking Machine Forming Sections for the
Continuous Production of Paper, And Components Thereof, Investigations Nos.
337-TA-82 and 82A, Dissenting Opinion of Commissioner Paula Stern, USITC
Publications 1138 (Apr. 1981) and 1197 (Nov. 1981) (exploitation of patent
resulted in production of two attachments for papermaking machine, only one of
which was subject to import competition). :
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trademarks—the number of products related to exploitation of the intellectual

property right may be very great, and there méy be so little interrelationship
between the various products that segmentation into more than one industry may
be appropriate. 162/ In such cases, I believe that a more narrow demarcation
of the industry in terms of commercial realities-—such as the different
markets in which the various products are sold—may be appropriate.

In previous investigations involving patented components of an article of
commerce that arguably are themselves separate articles of commerce, the
Commission has found that if (1) the components are integrally related to the
article of commerce in which they are incorporated and (2) the components are
not marketed to a significant degree as separate articles, it will define the
domestic industry in terms of the larger article of commerce. 163/ |

In this case, the "Rockwell" trademark and registered logo are common to
all of the domestically-produced articles of commerce that are the
counterparts to the imports under investigation, as well as to other products
regarding which no complaints of unfair import competition have been raised.
Thus, I have examined the issue of whether the industry should be defined to
include all operations related to the "Rockwell" trademark and logo. The
record contains little, if any, information regarding the similarities, if

any, with respect to the characteristics and marketing of these other

machines. In future investigations, the IA should develop a record on this

162/ See, e.g., Certain Portable Electronic Calculators, Investigation No.
337-TA-198, Unreviewed ID of Apr. 18, 1985; Certain Gremlin Character
Depictions, Investigation No. 337-TA-201, Unreviewed ID of Dec. 10, 1984.

163/ See, e.9., Certain Personal Computers and Components Thereof,
Investigation No. 337-TA-140, USITC Publication 1540 (Mar. 1984) at 41-43;
C.f. Certain Modular Structural Systems, Investigation No. 337-TA-164, USITC
Publication 1668 (June 1984), Commission Memorandum Opinion at 8-15,
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issue. However, as a practical matter, much of the data on the industry's

economic performance was provided for all "Rockwell" machines as opposed to
only those that correspond to the imports under investigation. 164/

As the IA points out, the Commission conceivably could determine that
there are multiple industries in this case. 165/ The separate industries
would be as follows:

(1) "Rockwell" registered trademark: There would be one industry comprising

all the articles of commerce that have the Rockwell mark and are the subject
of the unfair import competition. |

(2) '493 patent: This patent relates to the blade guard component used on the
table saw and the bench saw. Therefore, the articles of commerce would be
these two saws, and the industry would comprise the table saw and band saw.
(3) '100 patent: This patent relates to the adjustable height rip fences,
which are integral components of the tilting arbor saw. Therefore, the
article of commerce and the domestic industry would be defined as being only
the tilting arbor saw.

(4) '126 patent: Since this patent covers the planer, the industry would be
defined as being only the planer.

(5) common-law trademark "Contractor's Saw'": This is used only on the table

saw, Therefore, the industry would be only the table saw.

(6) registered trademark "Unisaw': Since this is used only on the tilting

arbor saw, the industry would be only the tilting arbor saw.

(7) alleged common—law configuration mark for the band saw: This alleged

intellectual property right would result in one industry, i.e., the band saw.

v

ee CX 18, 66-70,
ee JA's Review Brief at 45-46.

1647
165/

[72]
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(8) alleged common-law confiquration mark for the table saw: This alleged

intellectual property right would result in one industry, i.e., the table

saw. 166/

Both Delta and the IA argued that the Commission should find that there
is only one domestic industry. Delta argued that the domestic industry should
be defined as—

Delta's United States operations involved in the
manufacturing, testing, marketing, sales and servicing of
the Delta 10 inch table saw, 14 inch band saw, tilting
arbor saw, other machines marketed under the name
"Contractor's Saw" or utilizing the "Rockwell" trademark or
"Rockwell logo." Additionally, the domestic industry
consists of those operations described herein devoted to
the exploitation of Delta's three U.S. patents in

issue. 167/ ’ '

The IA argued that the industry should be defined more narrowly to encompass
Delta's facilities devoted to the production and sale of the table saw, band
saw, tilting arbor saw, and planer. 168/
Delta's exploitation of the registered trademark "Rockwell" and the
registered "Rockwell" logo relates to all of Delta's power tools. 169/ The

table saw, band saw, and tilting arbor saw also have been the subject of

passing off and false or deceptive advertising by certain respondents, 170/

166/ The intellectual property rights in controversy are exploited in the
following manner:

band saw table saw planer tilting arbor saw
"Rockwell" "Rockwell" "Rockwell" "Rockwell"
lllogou lllogoll i logoll Illogoll
design mark design mark ‘126 patent "Unisaw"
‘493 patent ‘493 patent
"Contractor's Saw" *100 patent

167/ Delta's Review Brief at 32-33. (See generally Delta's Review Brief at
30-33.)

168/ IA's Review Brief at 47. (See generally IA's Review Brief at 43-47.)
169/ See CFF 126-29.

170/ See CFF 146-47.4; IAFF 227-42.




PUBLIC INSPECTION COPY — Confidential Business Information Deleted

41
The patented components in controversy——i.e., blade guard and adjustable

height rip fence-—apparently can be sold separately as replacement parts.
However, there is no evidence that respondents have imported or sold such
components individually, and there is no indication that they will be.
Furthermore, data concerning sales by Delta of these components also appear to
be scant, if not nonexistent. The IA reported that he was unable to find any
information on the record concerning the price at which the subject components
are, or would be, sold by Delta. 171/

The vast majority of the patented compongnts in controversy are utilized
in the production of their respective saws as original equipment. 1In
addition, these components are integrally related to the functioning of the
saws in which they are used. 172/ They were specifically designe& for the
subject Rockwell saws and apparently cannot be used or are not used in saws
other than the saws that they were designed for.

An additional factor supporting the definition of a single industry is
that Delta's exploitation of the subject trademarks and patents overlaps, to a
certain extent, with respect to those machines. Further, the same facilities

and resources are used in the manufacture of the products at issue. HEOEEEE

171/ See IA's Reply Brief at 14.

172/ CFF 131.1-31.2; CX 1 and CX 12; SX 40, 46 at 2-5, 48 at 3, item (g).
173/ IAFF 244; CFF 168; IAX 26 at 8.

174/ See generally CFF 148-56.1, 168-69; IAX 26 at 8.
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When several industries can be defined on the basis of the exploitation

of various intellectual property rights, and there is considerable Qverlap with
respect to the products associated with the industries defined in terms of
these intellectual property rights, it may be appropriate to define the
industry in terms of the commonly shared property right that extends to a
grouping of products. 1In this investigation, the registered trademark
"Rockwell" and the registered Rockwell logo are used in connection with all of
the products that remain as subjects of this investigation: band saw, table
saw, tilting arbor saw, and planer. None of the other intellectual property
rights are used in connection with each of those products. Therefore, the
most appropriate definition of the domestic industry in this investigation is
one industry comprising the machines which bear the "Rockwell" trademark and

logo. 175/

175/ See Plug-In Blade Fuses, in which the ALJ found two industries relating
to two types of intellectual property rights or unfair methods of
competition: (1) patent and (2) trademark and passing off. The patent
definition included two products; the definition based upon passing off
included only one. Recommended Determination at 26-27. The Commission,
although acknowledging that the two technical definitions were acceptable,
chose to define the industry according to the broader patent definition. As
in this case, no argument was presented as to why any particular commercial
realities argued in favor of adopting either the broader or narrower
definitions. See USITC Publication 1337 at 33-34,

It is possible that the "commercial reality" factors might militate in
favor of defining separate industries by products despite the fact that they
have a trademark in common, the record in this case provides no basis for
applying the "commercial realities" test that was first articulated in Certain
Apparatus for the Continuous Production of Copper Rod, Investigation No.
337-TA-52. The Copper Rod "commercial realities" test referred to the
intrinsic interrelationships between certain of the separate design and
production patents—and, ergo the potentially separate industries—involved in
that case. Since all were viewed as part of the ultimate production and sales
effort relating to one product, the Commission found that the separate patents
constituted one industry, See USITC Publication 1017 (Nov. 1979), Commission
Memorandum Opinion at 53-55. However, it is entirely possible that in another
case strong “commercial reality" factors might well argue in favor of
segmenting a broad group of fairly diverse products into groups of industries
narrower than that arrived at by basing the definition on a commonly-shared
trademark alone.



PUBLIC INSPECTION COPY — Confidential Business Information Deleted

43
Complainant Delta manufactures three of the four products I have included

in my definition of domestic industry completely within the United States, and
virtually all of complainant's manufacturing costs for these products are
domestically sourced. 176/ Thus viewing the industry as a whole, it is clear
that the domestically related operations are not only significant, but
substantial. 177/

I therefore find that there is a single domestic industry consisting of

Delta's U.S. facilities dedicated to the exploitation of the "Rockwell"

trademark and logo.

Injury

The ID indicates that '"the domestic industries for the Delta 10 inch
table saw, 14 inch band saw, planer, blade guard assembly, and adjustable
height fence are substantially injured and there exists a tendency to
substantially injure these domestic industries." 178/ The issue of injury was
reviewed because the ID does not reflect the fact that the Commission has
separate standards for affirmative findings of present injury and a tendency
to injure. The ID also does not discuss the issue of causation,

For the reasons discussed below, I determine that the record contains
substantial evidence to support a finding that the effect or tendency of

respondents' unfair acts is to substantially injure a domestic industry.

176/ The planer is produced in part in Brazil using components made in the
United States. Tr. 58, 114-15, 306; IAX 28 at 1-2; CFF 149, 169.

177/ Even standing alone, the planer passes the “domesticity" test
articulated in Certain Miniature All-Terrain Battery Operated Wheeled
Vehicles, Investigation No. 337-TA-122, USITC Publication 1300, at 5-11 (Oct.
1982), aff'd sub nom, Schaper Mfg. Co. v. U.S.I.T.C., 717 F.2d 1368 (Fed. Cir.
1983). However, future records on the "nature and significance"” issue should
be developed with greater specificity and clarity.

178/ CL 26.
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Effect

The record contains general information concerning lost sales. 179/ Many
of Delta's distributors are carrying the subject imported machines. 180/
Moreover, since the subject imports are substantially underselling Delta's
machines, Delta has lost sales to corporations and state and local
jurisdictions that purchase solely on the basis of price (provided that the
product in question meets certain specifications). 181/ 1EHEEEEHEHENEOEEHONRR
FHHHIII NI IO HH N HI RO O
FHEHEHOOHEEHREEHENHEHENOHRHHRNNRHENCOHNENNHNRENONNONOONNN, 182/ The planer
was not introduced until 1981. 183/ D T PLTPNTTPNN
 Baaaca T g L s T S S T
FHHEEHEEHEOHHEHEEHOEOOHOOENK . 184/ The volume of Taiwan woodworking
machines (including the accused machines) has increased from year to year
since 1980. 185/

Furthermore, the imported machines have been underselling Delta's

machines by as much as 50 percent in some instances., 186/ ¥HHHEHEEHNGEHHHEOEE

179/ See IAFF 264-77; CFF 193-99,
180/ CFF 195, 197; IAFF 269-71.
181/ IAFF 272-75; CFF 190,

182/ IAFF 287.

183/ See CFF 193.

184/ zg.; IAFF 265-66.

185/ CFF 178; IAFF 293; Tr. at 250; CX 62. The precise volume of infringing
importations and sales is not known. Since the respondents have defaulted,
adverse inferences have been drawn, and the estimates prepared by Delta and
the IA have been accepted.

186/ IAFF 278-80. See generally IAFF 278-86.

187/ Id.
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Importantly, during MOOECREEKXKAKRKRKAKXKARNN, it appears that Delta had

substantial excess capacity for each of the machines at issue. 188/ 1066X¥x
S T S L e s
b L g e L S e e S o
IHIHHIH AN AN 189/ Accordingly, I find that the subject imports

have injured the domestic industry. >

Tendency

When an assessment of the market in the presence of the accused imported
product demonstrates relevant conditions or circumstances from which probable
future injury can be inferred, a tendency to substantially injure the domestic
industry may be found. Relevant conditions or circumstances include, but are
not limited to, foreign cost advantages and production capacity, ability of
the imported product to undersell the complainant's product, increased foreign
capacity, the intent to penetrate the U.S. market, and the likely impact of
such penetration on the domestic industry. 190/

The record contains evidence that foreign manufacturers and importers
have lower costs for a number of reasons. By copying Delta's products from
dies that can be used repeatedly, foreign manufacturers avoid development
cosfs, and thus are able to keep their overhead costs low. The foreign
manufacturers also have lower labor costs. The record indicates that many
existing Taiwan manufacturers have the ability to increase production or to

begin production of the accused machines if they desire. 191/

188/ CFF 177.1; IAFF 290.

189/ IAFF 289; CFF 192. Note, supra, nn.183-84 regarding the planer.

190/ Apparatus for Installing Electrical Lines at 25-26; Cloisonne Jewelry at
67; Softballs at 83-84; Bag Closure Clips at 46; Single-Handle Faucets at 63;
Trolley Wheel Assemblies at 63; Staple—Gun Tackers at 63.

191/ See generally CFF 158-58.1, 176-77, 179, 180.
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The United States is the largest market for Taiwan woodworking machines.

Approximately 85 percent of such machines are exported to the United

States. 192/ 1In addition, there are numerous means of marketing the imported
machines in the United States; an organized distribution network is not
required. The imported machines are sold to domestic distributors (e.g.,
mail-order houses) in container-load quantities. 193/ 1In addition, many of
Delta's distributors carry the infringing imported machines. 194/ Moreover,
as stated previously, the Taiwan machines have significantly undersold Delta's
products. 195/ Thus, the record establishes that having already substantially
injured the domestic industry at current levels of importation there is

clearly a tendency to substantially injure the domestic industry in the future.

Causation

I find that the injury to the domestic industry in this cése is causally
related to respondents' unfair acts and unfair methods of competition.

The IA argued that there is no causal connection between the condition of
the industry and respondents' infringement of the '100 adjustable rip fence
patent and the '493 blade guard patent for the following reasons: (1) those
patents cover integral components of certain saws; (2) sales of saws are not
made on the bésis of whether or not théy include the subject patented
components; and (3) since there are no imports of these components other than
as incorporated into the subject saws, there is no evidence of any
head-to-head competition between the imported and domestically produced

components. In the absence of such sales and competition, the IA argued,

192/ IAFF 296; CFF 178,
193/ CFF 179.

194/ CFF 195, 197; IAFF 269-71.

195/ IAFF 278-80. See generally IAFF 278-86.




PUBLIC INSPECTION COPY — Confidential Business Information Deleted

47
there can be no losses that are attributable to respondents' infringement of

the component patents. 196/

The IA makes an interesting and good argument. However, in this
investigation I find that the requisite causal nexus exists. The patented
components in gquestion are integral components of articles in commerce—i.e.,
table saws and tilting arbor saws. U.S. consumers purchased the imported saws
because they were led to believe that the imported saws were produced by Delta
or were the equivalent of Delta's machines. Furthermore, there is no evidence
on the record that supports the IA's confention that respondents' infringement
of these components is totally irrelevant to their success in selling these
saws. In fact, there is evidence on the record indicating that the addition
of the adjustable height rip fence to the imported tilting arbor saws enhanced
the sales of the imported machine at the expense of at least one of
complainant's saws. Indeed, the evidence on the record indicates that
initially, the imported tilting arbor saws did not have the subject fences,
but subsequently incorporated them; and subsequent to that time, the sales of
the imported saws that incorporated the infringing fences increased over sales
of those that did not. 197/

The other causation issue is whether the importation or sale of the
accused woodworking machines by settling respondents should be taken into
account in determining whether a domestic industry has been injured. 1In

previous investigations, the Commission has taken the position that there must

be a prima facie finding of an unfair act with respect to articles imported by

ce IA's Review Brief at 50, 52; IA's Reply Brief at 7-10.

196/ §
197/ Tr. at 246, 284,
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a settled respondent before those articles may be considered in determining

injury. 198/ Futher, the aggregation of such imports is discretionary,
depending upon the facts in each case. 199/

In the present investigation, thirty-six parties have entered into
consent order settlements with Delta. 200/ As discussed above and in the
unreviewed portions of the ID and the supporting findings of fact, certain
settling respondents have engaged in patent infringement, common-law trademark
infringement ("Contractor's Saw"”), passing off, or false or deceptive
advertising.

Since I have adopted the portion of the Ib finding all respondents in
default, I draw adverse inferences and find that the effect or tendency of

presettlement importations or sales by those respondents with respect to which

I have found an unfair act is to substantially injure a domestic industry. 201/

Remedy

Delta and the IA requested a general exclusion order pursuant to section
337(d) (19 U.S.C. § 1337(d)) and cease and desist orders pursuant to section
337(f) (19 U.S.C. § 1337(f)). For the reasons discussed below, I find that a
general exclusion order alone is the appropriate remedy for the violation

existing in this case.

198/ Bag Closure Clips, 49 Fed. Reg. 35872 (Sept. 12, 1984) (notice of the
Commission's decision not to review the ID). ‘

199/ See Certain Food Slicers and Components Thereof, Investigation No.
337-TA-76, USITC Publication 1159 (June 1981), Commission Memorandum Opinion
at 19 (even if imports of settled respondents aggregated, no effect or
tendency to substantially injure); Softballs at 71-79;

200/ See supra nn.6, 8.

201/ See supra this opinion at 30-34; CFF 123-30.2, 146-147 .4; TAFF 22-48,
227~ 242
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General exclusion order

Since Certain Airless Paint Spray Pumps And Components Thereof, 202/ the

Commission has determined whether to issue a general exclusion order by
balancing complainants' interest in obtaining complete protection froﬁ all
potential foreign infringers against the inherent potential of a general
exclusion order to disrupt legitimate trade. Complainants have been required
to prove (1) a widespread pattern of unauthorized use of its patented
invention, and (2) the existence of business conditions froﬁ which it could be
inferred that foreign manufacturers other than the respondents might attempt
to enter the U.S. market with infringing articles. 203/ In assessing the
potential disruption of lawful trade, the Commission has taken into account
(1) the feasibility of administering and enforcing the proposed order and

(2) the possibility of a chilling effect upon foreign trade in noninfringing
articles resulting from business uncertainties created by the order.

The criteria articulated in Paint Spray Pumps have been met in the

present investigation.
There is a pattern of widespread unauthorized use of the respondent's
patents and trademarks. 204/ All the accused woodworking machines and

apparatus were found to infringe the subject patents or trademarks. All

202/ Investigation No. 337-TA-90, USITC Publication 1199 at 17-20 (Nov. 1981).

203/ See, e.gq., Cloisonne Jewelry; Single Handle Faucets; Staple Gun Tackers;
Certain Amorphous Metal Alloys and Amorphous Metal Articles, Investigation No.
337-TA-143, USITC Publication 1664 (Nov. 1984).

204/ In Paint Spray Pumps, the Commission said that among the evidence that
might be presented to prove a widespread pattern of unathorized importation
use are: (1) a Commission determination of unauthorized importation into the
United States of infringing articles by numerous foreign manufacturers; or (2)
the pendency of foreign infringement suits based upon foreign patents which
correspond to the domestic patent in issue; (3) other evidence which
demonstrates a history of unauthorized foreign use of the patented invention.
USITC Publication 1199 at 18-19.
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current respondents and most of the former respondents have imported the

accused machines into the United States or sold such machines in the

United States. Furthermore, there are numerous nonparty companies that
manufacture or import woodworking machines that allegedly infringe the subject
patents or trademarks. 205/ In fact, it appears that the sales of the named
respondents constitute only a small percentage of the total sales of the
accused imports from Taiwan. 206/

Business conditions are such that it reasonably can be inferred that
foreign manufacturers other than the respbndentg might attempt to enter the
U.S. market with infringing articles. 207/ There is an established demand for
the machines in controversy, as indicated by Delta's unit sales of the subject
machines 208/ and the estimated volume of imports of the subject machines. 209/

The barriers to entry into the U.S. market by foreign manufacturers are
low. An organized distribution network is not required. The imported
machines are sold to domestic distributors in container-load quantities.

Since many of the domestic distributors are mail-order houses, substantial
overhead is not required. Moreover, many of Délta's distributors carry the

infringing imported machines. 210/

N

05/ See Delta's Remedy Brief at 12. See also IAFF 299-303; CFF 174-75, 177.

206/ Id. ;

Z§Z/ In Paint Spray Pumpe, the Commission said that evidence of such business
conditions included: (1) established demand for the patented product in the
U.S. market and conditions of the world market; (2) the availability of
marketing and distribution networks in the United States for potential foreign
manufacturers; (3) the cost to foreign entrepreneurs of building a facility
capable of producing the patented article; (4) the number of foreign
manufacturers whose facilities could be retooled to produce the patented
article; or (5) the cost to foreign manufacturers of retooling their facility
to produce the patented articles. USITC Publication 1199 at 18-19.

208/ See IAFF 287, 293,

209/ See Tr. at 250; CX 62; IAFF 293.

210/ See generally CFF 179, 195, 202; IAFF 269-71.
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The cost of production for foreign manufacturers of the infringing

machines is relatively low, and foreign manufacturing facilities can easily be
adapted to produce such machines. Many of the foreign manufacturers operate
in "cottage" industries where they primarily assemble already manufactured
parts purchased from suppliers. Following assembly, the manufacturers package
the machines and arrange to export them to the United States. 211/

In addition, since service networks for the imported machines are
ineffective or nonexistent, importers are able to reduce their costs. 212/

Foreign producers other than the respondents may reasonably be expected
to attempt to enter the U.S. market with infringing materials. I therefore

find that Delta has met its burden under Paint Spray Pumps.

The question then becomes whether Delta's interest in obtaining complete
protection from all potential foreign infringers is outweighed by the inherent
potential of a general exclusion order to disrupt legitimate trade. I find
that it is not.

There is no indication that enforcement of the order will be unusually
difficult or onerous. Infringement of Delta's common-law trademark
"Contractor's Saw," the registered trademarks, and/or the registered logo can:
be determined by visual inspection of the imported machines in question.

Infringement of the '126 wood planer patent can be determined by visual
inspection. Infringement of the '100 adjustable rip fence patent can be
detected by visual inspection for correspondence with the patent claims in
controversy and by testing the fence to see whether its height can be

adjusted. (If the elements of the claims are present in an imported fence and

See generally CFF 158-58.1, 175-77, 179, 180, 195; IAFF 269-71.
See CFF 158.1.

N N
a
N |-
NN
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the height of the fence can be adjusted, the fence is infringing.)

Infringement of the '493 blade guard patent can be determined by visual
inspection and by testing an imported blade guard to determine whether it
rotates up to 90 degrees from its rotating position. (Blade guards that
rotate more than 90 degrees are noninfringing. 213/)

The possibility of a chilling effect upon foreign trade in noninfringing
articles is an important consideration, as the Commission noted in Paint Spray
Pumps. 214/ However, I find that Delta's demonstrated need for obtaining
comprehensive relief outweighs the potential burden on trade in this situation.

For the sum of the foregoing reasons, I determine that general rather

than limited exclusion is warranted in this investigation.

Clarification of General Exclusion Order

Paragraph 4 of the general exclusion order issued in this
investigation 215/ is intended to cover the types of imported woodworking
machines that were found to be in violation of section 337 by reason of
infringement of Delta's common-law or registered trademarks or the registered
Rockwell logo. Paragraph 4 reads in pertinent part as follows:

4., Woodworking machines and their packaging, instruction and user
manuals, and promotional material that infringe—

a. complainant Delta International Machinery
Courp.'s common-law trademark "Contractor's
Saw" or colorable imitations thereof [footnote
omitted]; or

b. the registered trademark "Unisaw"
(registration No. 369,416); or

13/ See Delta's Remedy Brief at 14; IA's Remedy Brief at 7,
4/ S ay Pumps at 17-18.
15/ Commission Action and Order of June 18, 1985 at 6, 4 4.

N N
v-
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c. the registered trademark "Rockwell"
(registration No. 765,006); or
d. the registered "Rockwell" logo (registration
No. 1,031,246), which is depicted in
exhibit Q@ to this Action and Order—

are excluded from entry into the United States, except under license
from the owner of the aforesaid trademarks and logo .

To dispel any confusion regarding the scope of paragraph 4, I wish to
clarify that the term '"woodworking machines' as used in paragraph 4 refers
only to the types of woodworking machines regarding which we have found a
violation of section 337 on the basis of'commpn—law or registered trademark
infringement or infringement of the Rockwell registered loéo——i.e., table

saws, band saws, and tilting arbor saws.

Cease and Desist Orders

In some investigations, the Commission has issued both an exclusion order
and cease and désist orders. 216/ However, the Commission has generally
issued cease and desist orders only where there is evidence on the record of
substantial inventories. 217/ 1In default cases, the complainant may allege
that substantial inventories exist and may attempt to obtain evidence on this
point through discovery requests, but will be thwarted by the fact that the |
respondents either default or refuse to cooperate with discovery. 1In such
cases, where the complainant both alleged that substantial inventories exist

and there is evidence that complainant took steps to develop such information

216/ See, e.q., Certain Airtight Cast-Iron Stoves, Investigation No.
337-TA-69, USITC Publication 1126 (Jan. 1981); Plastic Food Storage Containers.
217/ See Cloisonne Jewelry at 6; Staple Gun Tackers, Commission Opinion at 5;
Certain Molded-In Sandwich Panel Inserts and Methods For Their Installation
(Molded~In Sandwich Panel Inserts), Investigation No. 337-TA-99, USITC
Publication 1246 (May 1982), Commission Opinion at 21-23; Molded-In Sandwich
Panel Inserts, supra, (Modification Proceeding), USITC Publication 1297

(Oct. 1982), Commission Opinion at 18-19.
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on the record, it may be appropriate to draw adverse inferences against the

respondents on this issue., 218/ Accordingly, the Commission may find through
adverse inferences that substantial inventories exist and issuance of a cease
and desist order is appropriate.

In the present default investigation, Delta and the IA argued that both
remedies are necessary to provide relief from different unfair acts and
practices: cease and desist orders would prohibit the domestic respondents
from engaging in false or deceptive advertising and passing off, and a general
exclusion order would prevent the importation and sale of articles that
infringe complainant's patents and trademarks. 2}2/

Delta did not allege that the nonsettling domestic respondents have
amassed substantial inventories of the woodworking machines in question. In
fact, Delta characterized domestic respondents' mail-order operations as "low
inventory" mail-order houses. 220/ Although Delta noted that no sales figures
were available for most nonsettling domestic respondents, Delta did not argue
that it had sought to obtain evidence on the specific issue of inventories or
that the lack of such evidence was due to respondents' default and that the
Commission should dréw adverse inferences concerning the level of
inventories. Therefore, I do not find it appropriate to issue cease and

desist orders in this investigation.

The Public Interest

Before issuing an exclusion order (or a cease and desist order), the

Commission must consider the effect that such an order would have on the

218/ See Cloisonne Jewelry, Commission Opinion, Chairwoman Stern's n.17.
219/ Delta's Remedy Brief at 20; IA's Remedy Brief at 9-10 and Exh. B.
220/ See Delta's Remedy Brief at 17 and CFF 202,
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public health and welfare, competitive conditions in the U.S. economy, the

production of like or directly competitive articles in the United States, and
U.S. consumers and determine whether the effect would be such that the
proposed order should not be issued. 221/

I find that there are no overriding public interest considerations that

warrant denial of relief in this investigation.

The public health and welfare

The legislative hisfory of sécfion 337 states that the public interest is
paramount in the administration of section 337. The public health and welfare
and the assurance of competitive conditions in the U.S. economy must be the
overriding considerations. 222/ -

As the IA points out, the woodworking machines .in question are not
esséntial for the preservation of the public health and welfare. I note,
however, that blade guards are safety features of certain woodworking
machines. Nevertheless, the proposed relief does not present a significant
risk of harm to the public, since blade guards are integral components of the
subject saws; there>i§ no indication thét saws can be sold without blade
guards; and Delta has the capacity to'meet curéent and future domestic demand

for its products. 223/

Competitive conditions

As stated, the effect of a proposed remedy on competitive conditions in

the U.S. economy is one of the considerations that Congress intended to be

221/ 19 U.S.C. § 1337(d) and (f)(1); 19 C.F.R. § 210.58(a)(2) (49 Fed. Reg.
46123, Nov. 23, 1984).

222/ S. Rep. No. 1298, supra, at 193, 197.

223/ See CFF 168, 10-61, 170-71; IAFF 290.
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considered in deciding whether the public interest should override the

Commission's determination to grant relief under section 337. The legislative
history of section 337 indicates further that exclusion of imported articles
should not be ordered in cases where there is any evidence of price gouging or
monopolistic practices. 224/

A Qeneral exclusion order would not have an adverse impact on competitive
conditions, There is no evidence of price gouging or monopolistic practices
in this case. Delta is the second largest seller of the subjéct woodworking
machines, but it experiences competition from domestic as well as foreign

companies.

U.S. production of like or directly competitive articles

There is no indication that the proposed relief would have any effect on

this aspect of the public interest.

U.S. consumers

U.S. consumers would ﬁot be adverseiy affected by the issuance of a
general exclusion order. Delta has the ;apacity to supply domestic demand for
its machines, and it has an adequate distribution network. Horeovef, there
are domestic and imborfed machines that compete with Delta's products that are
not affected by this determination. Consumers’' choice of machines thus would

not be constricted.

Bonding
Section 337(g) provides for the entry of infringing articles upon the

payment of a bond during the 60-day Presidential review period. 225/ 1In

224/ 1d. at 197.
225/ 19 U.S.C. § 1337(g)(3).



PUBLIC INSPECTION COPY — Confidential Business Information Deleted

57
determining the amount of the bond, the Commission generally establishes an

amount sufficient to "offset any competitive advantage resulting from the
unfair method of competition or unfair act enjoyed by persons benefiting from
the importation." 226/

Complainant Delta initially requested a bond in the amount of 258 percent
of the entered value of the articles concerned. Delta arrived at that figure
by taking into account the average landed cost for the infringing products
versus the average price, f.o.b. warehouse, for the Delta machines. 227/ 1In
its reply brief, however, Delta took the position that the Commission should
impose bonds in the amounts recommended by the IA. 228/

The IA has requested a different bond for each of the machines in

controversy:
band saws 325 percent (entered value)
table saws 212 percent
tilting arbor saws 129 percent "
planers 120 percent "

The IA arrived at these figures by comparing the average selling price ef each
type of the accused machines with domestic importers and Delta's distributor
prices for similar machines. 229/ |

The IA did not recommend bonds for adjustable height rip fences or blade
guards, because there is no evidence from which he could determine what the

appropriate bonds should be. 230/ And there is no evidence in the record that

226/ S. Rep. No. 1298, supra, at 198; 19 C.F.R. § 210.58(a)(3) (49 Fed. Reg.
46123, Nov. 23, 1984), :

227/ Delta s Remedy Brief at 21-22.

229/ IAa's Remedy Brief at 57 n. 1
230/ There is no evidence in the record of the price at which exther
respondents or Delta sell, or would sell, blade guards or rip fences. See
IA's Reply Brief at 14.
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allegedly infringing blade guards or rip fences are being imported separate

and apart from saws.

I determine that a single bond should be in the amount of 268 percent of
the entered value of the articles directed to be excluded. 231/ That amount
represents an average of the various bond amounts proposed by the IA, and is

very close to the single bond amount originally proposed by Delta. 232/

231/ The single bond would avoid a potential enforcement problem. In Paint
Spray Pumps, the Commission ordered bonds in different amounts for each
article covered by the exclusion order in that case. See USITC
Publication 1199, Commission Action and Order at 3. Customs subsequently
advised the Commission of its objection to multiple bonds. See Letter of
Dec. 9, 1981, from Richard R. Rosettie, Director, Customs Duty Assessment
Division to Commission Investigative Attorney Harold Brandt.

232/ In calculating an average amount for the bond, I ignored the 120 percent
bond proposed for planers, since the precise volume of importations of planers
is unknown. I also did not take into account the 129 percent bond proposed
for tilting arbor saws, since the actual volume of importations of such saws
is not known.
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{Investigation No. 337-TA-204]

™ ertain Pull-Type Golf Carts and

/heels Therefor; Commission
Decision Not To Review Initial
Determination Terminating
Respondents on The Basis of a
Settiement Agreement

AGENCY: International Trade
Commlssxon

SUMMARY: DECISIOH not to review initial
determination terminating two
respondents on the basis of & settlement
agreement.

ACTION: The Commission has
determined not to review the
administrative law judge’s initial
determination (ID) (Order No. 7)
terminating the above-captioned
investigation with respect to
respondents Diversified Products
Corporation and Glotex International,
Incorporated, on the basis of a
seitlement agreement.

FOR FURTHER INFORMATION CONTACT:
Carol McCue Verratti, Esq., Office of the
General Counsel, U.S. International
Trade Commlsswn. telephone 202-523-
0079. >

SUPPLEMENTARY INFORMATION: On
"‘ibruary 5. 1985, complainants Ajay
“aterprises Corporation and Spherex,
.nc., and respondents Diversified
Products Corp. (DP) and Glotex

International, Xac. (Glotex), filed a joint

motion to terminate the investigation as

to respondents DP and Glotex on the
basis of a settlement agreement. The
administrative law judge (AL]) issued an
ID granting the joint motion for
termination on March §, 1985. No
petitions for review or comments from
Government agencies or the public were
received. '

- Copies of the AL]'s ID and all other
nonconfidential documents filed in
connection with this investigation are
available for inspection during official
business hours (8:45 a.m. to 5:15 p.m.} in
the Office of the Secretary, U.S.
International Trade Commission, 701 E
Street NW., Washington, DC 20438,
telephone 202-523-0161.

Issued: April 3, 1985.
By order of the Commission.

Kenneth R. Mason,

Secrrtary. .
® Doc. 85-8625 Filed 4-9-85; 8:45 am|
LING CODE 7020-02-M

[Investigation No. 337-TA-1982])

Certain Spring Balance Arm Lamp
Heads; Commission Decision Not to
Review Initial Determination;

‘Termination of Investigation

AGENCY: International Trade
Commission.

ACTION: Termination of certain
respondents on the basis of settlement
agreements; termination of the
investigation.

SUMMARY: The U.S. International Trade
Commission has determined not to
review an initial determination {ID)
(Order No. 9) terminating seventeen
respondents on the basis of settlement
agreements. The ID granted the
following joint motions filed by
complainant Luxo Lamp Corp. and
named respondents: Motion to terminate
BC Imports, Inc. (Motion No. 192-4), and
motion to terminate Prestigeline, Inc.
(Motion No. 192-5), filed October 19,
1984; motion to to Terminate Fleco .
Industries, Inc., Litg-Tron, Light World
Inc., and Light Fantastlc of Texas
(Motion No. 192-7); motion to terminate
Sansui Industries Co., Ltd. (Motion No.
192-8), and motion to terminate J.K. Gill
(Motion No. 192-9), fifed October 26,
1984; motion to terminate Associated

‘Graphics, Inc. (Motion No. 192-10), filed

October 31, 1984; motion to terminate

- City Electric, Inc. (Motion No. 192-11),

filed November 9, 1984; motion to
terminate Pay ‘n Pak Stores, Inc.

(Motion No. 182-12), filed November 23,

1984; motion to terminate Advanced
Tool Technology, Inc. (Motion No. 182-
14), filed December 3, 1984; motion to
terminate Lightways, Inc. (Motion No.
192-15), filed January 14, 1985; motion to
terminate Sternlite Corp. (Motion No.
192-18), motion to terminate Lighting
Bug, Ltd., Inc., and Lighting Resource
{(Motion No. 192-19}, and motion to.
terminate J&D International (Motion No.
192-20), filed January-20, 1985."
Complainant Luxo also filed Motion No.
192-13, November 28, 1984, withdrawing
the complaints as to respondents

- Lighting Sources, Charming Products

Corp., and Golden H&Y Co. The
administrative law judge issued the ID
granting the aforementioned motions for
termination on February 22, 1985. There
being no remaining respondents, the ID
also terminated the investigation

FOR FURTHER INFORMATION CONTACT:
Tim Yaworski, Esq ., Office of the
General Counsel, U.S. International
Trade Commission, telepone 202-523-
0311.

SUPPLEMENTARY INFORMATION: This
action is taken under the authority of
section 337 of the Tariff Act of 1930 (19

U.S.C. 1337) and Commission ruler
§ 210.51 (18 CFR 210.51). Notice of the ID
was published in the Federal Register of
March 8, 1985 {50 FR 9141). No petitions
for review of the ID were filed nor were
any comments received from
Government agencies or the public.
Copies of the nonconfidential version
of the ID and all other nonconfidential
dcuments filed in connection with this
investigation are available for

-inspection during official business hours

{8:45 a.m. to 5:15 p.m.) in the Office of
the Secretary, U.S. International Trade
Commission 701 E Street NW., .
Washington, DC 20438, telephone 202-
523-0161. :

Issued: April 1, 1885,

By order of the Commission.
Kenneth R. Mason.
Secretary.
{FR Doc. 85-8623 Filed 4-8-85; 8:45 am])

" BILLING CODE 7020-02-M

(nvestigation No. 337-TA-174)

Certain Woodworking Machines;
Commission Decislon to Review Initial
Determination; Schedule for Filing of
Written Submissions on Review Issues
and on Remedy, the Public Interest,
and Bonding ,

AGENCY: International Trade
Commission,

ACTION: Notice is hereby given that the
Commission has determined to review
portions of the administrative law
judge’s initial determination that there is
a violation of section 337 of the Tariff
Act of 1930 in the above- captioned
investigation.

Authority: The authority for the
Commission's disposition of this matter
is contained in section 337 of the Tariff
Act of 1930 (19 U.S.C. 1337) and in
§§ 210.53-.56 of the Commission’s Rules
of Practice and Procedure (49 FR 46123
(Nov. 23, 1984) to be codified at 19 CFR
210.53-.56)

* FOR FURTHER INFORMATION CONTACT:

P.N. Smithey, Esq. Office of he General
Counsel, U.S. International Trade
Commission, telephone 202-523-0350.

SUPPLEMENTARY INFORMATION: On
February 7, 1985, the presiding
adminstrative law judge issued an initial
determination (1D} hqlding that there is
a violation of section 337 in the
importation and sale of certain
woodworking machines. The
Commission mvestlganve attorney
petitioned for review of certain parts of
the initial determination pursuant to

§ 210.54(a) of the Commission's rules.



Federal Register / Vol. 50, No. 69 /| Wednesday, April 10, 1985 | Notices
et

14173

After examining the petition for -
review and the response thereto, the
Commission has concluded that the
following issues warrant review:

1. Whether the overall design

_appearances of the complainant’s 10-
inch table saw and 14-inch band saw
are nonfuctional and have acquired
secondary meaning; )

2. The definition of the domestic
wndustry;
de'\;Vri{ether there is an effect or

4 endaney to substantially injure the

domestic industry;

4. Whether the Commission should
entertain the complainant's arguments
concerning misappropriation, in light of
the fact that misappropriation is not one
of the alleged unfair acts and practices
listed in the notice of investigation;

5. Patent infringement, including the
question of whether the Commission
should entertain the complainant's
arguments concerning the alleged
infringement of claim 4 of U.S. letters
Patent 3,745,493, in view of the fact that
claim 4 is not listed in the notice of
investigation; and

8. Whether respondent Lero,
International Corp. should be found to
be in violation of section 337,

The Commission's review will be
limited to thé above issues. No other
issues will bexconsidered.

In conngction with the portions of the
ID that the Commission determined not
to review, the Commission has adopted
the following findings of fact proposed
by the parties:

1. Compmon-law trademark
infringgment (i.e.. the overall design of
the 10¢<inch table saw and the 14-inch
band saw), likelihood of confusion—the
complainant's proposed findings 77-122;

2. Common-law trademark
infringement (i.e., the term “Contractor’s
Saw''}—the Commission investigative
attorney's proposed findings 22-48:

. 3.Registered trademark

infringement—the complainant’s
proposed findings 123-130.2, 146, and

147.2

4. False and deceptive advertising—
the complainant’s proposed findings -
146-147.4 and the Commission
investigative attorney's proposed
findings 227-239;

5. Passing off—the Commission
investigative attorney's proposed
findings 240-242;

8. Efficient and economic operation—
the complainant's proposed findings
157-173; and
_ 7. The parties—the Commission
investigative attorney's proposed
findings 1-17,

The Commission also hereby amends
conclusions of law 10-11 in the ID 10

include the activities of the respondents

as indicated in the discussion on pages
24-26 of the ID and in the findings of
fact adopted listed hereinabove in
connection with registered trademark
infringement.

If, at the conclusion of the review, the
Commission finds that a violation of
section 337 has occurred, it may issue (1}
an order that could result in the
exclusion of the subject articles from
entry into the United Sfates and/or (2}
cease and desist orders that could result
in one or more respondents being
required to cease and desist from
engaging in unfair acts in the
importation and sale of such articles.
Accordingly, the Commission is
interested in receiving written
submissions that address the form of
remedy, if any, that should be ordered.

If the Commission concludes that a
violation of section 337 has occurred
and contemplates some form of remedy,
it must consider the effect of that .
remedy upon the public interest. The
factors that the Commission will
consider inclyde the effect that an
exclusion order and/or cease and desist
orders should have upon (1) the public
health and welfare, (2) competitive
conditions in the U.S. economy, (3) the
U.S. productiongof articles that are like
or directly competitive with those that
are the subject of the investigation, and
(4) U.S. consumers. The Commission is
therefore interested in receiving written
submissions concerning the effect, if
any, that granting a remedy would have
on the public interest. -

If the Commission finds that a
violation of section 337 has occurred
and orders some form of remedy, the
President has 60 days to approve or
disapprove the Commission's action.
During this period, the subject articles
would be entitled to enter the United
States under a bond in an amount
determined by the Commission and
prescribed by the Secretary of the
Treasury. The Commission is therefore
interested in receiving written
submissions concerning the amount of
the bond that should be imposed.

Written Submissions

The parties to the investigation and
interested Government agencies are
encouraged to file written submissions
on the legal issues under review and on
the issues of remedy. the public interest,
and bonding. The complainant and the
Commission investigative attorney are
also requested to submit a proposed
exclusion order and/or a proposed
cease and desist order for the
Commission’s consideration. Persons
other than the parties and Government
agencies may file written submissions
addressing the issues of remedy, the

public interest, and bonding. The filing
deadlines are as follows:

Tuesday, April 16, 1985—written
submissions on the review issues:

Tuesday, April 23, 1985—written
submissions concerning remedy, the
public interest,and bonding; and

Tuesday. April 30, 1985—reply
submissions on the review issues and
reply submissions on remedy, the public
interest, and bonding.

Commission Hearing

The Commission does not plan to hold
& public hearing in connection with the
final disposition of this investigation.

Additional Information

.- Persons submitting written
submissions must file the original
document and 14 true copies thereof
with the Office of the Secretary not later
than the close of business on or before
the deadlines stated sbove. Any person
desiring to submit a document (or
portion thereof) to the Commission in
confidence must request confidential
treatment unless the information has
already been granted such treatment by
the administrative law judge. All such
requests should be directed to the
Secretary 1o the Commission and must
include a full statement of the reasons
why the Commission should grant such
treatment. Documents containing ‘
confidential information approved by
the Commission for confidential
treatment will be treated accordingly.
All nonconfidential written submissions
will be available for public inspection in
the Office of the Secretary to the
Commission.

Notice of this investigation was
published in the Federal Register of
December 15, 1983 (48 FR 55786). See
also 49 FR 20767 (May 16, 1984).

Copies of the nonconfidential version
of the administrative law judge’s initial
determination and all other
nonconfidential documents filed in
connection with this investigation are
available for inspection during official
business hours (8:45 a.m. to 5:15 p.m.) in
the Office of the Secretary, U.S.
International Trade Commission, 701 E
Street NW., Washington, DC 20436,
telephone 202-523-0161. '

Issued: April 3, 1985,

By order of the Commission.
Kenneth R. Mason,
Secretary. .
[FR Doc. 85-8626 Filed 4-9-85; 8:45 am)
BILLING CODE 7020-02-M
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INTRODUCTICN

This is an investigation under Section 237 of the riff Act of 1930

+3
)

(19 U.S.C. § 1337). The comglainant alleges that in the la

(11}
n
th

ive years

-
v
woodworking machines began to arrive in the United States from Taiwan and

that those machines are copies of machines made by Delta and its

predecessecr Reckwell.

tial ccmplaint in the present investigation was filed on

-
[¥H

The in
November 10, 1983, by Rockwell International Corporaticn ("Reckwell™) and
named 22 prorosed respondents., The complainant's wocdworking machines in
issue were then made by the Power Tool Division of Rockwell. On

December 12, 1983, the Commission issued a Notice of Investigation

instituting the present investigatien.

On February 13, 1984, Recckwell submitted its Amended Complaint adéding
22 proposed respondents and allegations relating to two patent
infringement claims. Rockwell submitted a moticn seeking to add four

more resrondents to bring the total number of proposed reszondents to

(a8

48, Three additional Taiwanese companies have since intervened in the

action, bringing the total number of named respondents to S51.



In Order No. 12, issued on April 4, 1984, an initizl dstermination
was made granting Complainant's Motion to Amend the Complaint and Notice
of Investigation and thereby adding the paten; infringement issues raisad
in Rockwell's Amended Complaint. On April 6, 1994, Rcckwell submitted to
the Commission the Verified Revised Amanded Complaint.

On April 9, 1984, both the original Taiwaﬁese :espéndents as well zas
the newly added Taiwanese respondents filed a motion seeking to declare
the present investigation more complicated. On April 24, 1984, Order No.
13 granted the Motion. The initial determination on the merits is
therefore due‘February 15, 1985,

The Power Tool Division of Rockwell International Corporation has
been scld to Celta International Machinery Corporation ("Delta")l/ a
newly constituted corporation incorporated undsr the laws of the State of
Minnesota. On Mey 9, 1984; Order No. 16 granted Complainant's Motion to
Amend the Complaint and Notice of Investigation to substitute Delta for

Rockwell as the named complainant.

On May 8, 1984, a notice was issued by the Commission indicating its
Y S, Y ing

determinaticn not to review the initial determination granting

1/ Deita and its predecessors will be referred to as "Delta."




Complainant's Motion to Amend the Complaint and Notice of Investigation,

On May 22, 19384, 2 notice was issued by the Commission datermining no:t to

Pte

al determinestion designating the present investigation as

2/

nit

o

review the

being more cemplicated.

I. ALLEGATIONS

The amenced ccmplaint alleges that the 51 respondents, and unnamed
manufacturers, trading companies ané impcrters have engaged in unfair’
competition by common law trazdemark infringement in thg copving the
configuration of Delta's machines; infringement of the registered
trademarks for Unisaw, Roékwell, and the Reckwell logo, and the ccmmon
law trademark "Ccntractor's Saw"; misapprorriation; passing off; false

advertising; and patent infringement.
II. RESPONDENTS

The remaining resgondents against whom Dalta is pursuing its case

are:

2/ abbreviaticns: d&ep. = Deposition; CX = Ccocmplainant's exhibit; C2X
Complainanc's physical exhibit; SX = Staff exhibit; 52X = Staff physical
exhibit; Tr. = Transcript.



wWorld Wide Supplies Co., Lté. ("World Wide");

Show Soon Enterprises Co., Ltd. ("Show Soon");

Leroy International Corporation ("Lerov"): -

Toolcoa International, Inc. ("Toolcoa");

Big Joe Industrial Tool Corporation ("Big Joe");

Trend-Lines, Inc. ("Trend-Lines");

Fort Bragg Rent=-All, Inc. ("Fort Bragg"); *

Pro Shop Power Tools Company ("Pro Shop"); .

Fortune Develorment Corporation ("Fortune");

Goodwill Mercantile Co. ("Goocdwill"); ‘

Formosan United Corporation ("Feormosan™);

The Ligquidator Inc. ("The Liguidator");

Liquidation Bureau, Inc. ("Liguidation Bureau"); --

Ring Feng Pu Machine Works Co., Ltd. ("RFF"); and

Ring Tun Py Machinery Co. (owned by KFF and also referred to as
nxFE") 3/ .

Respondents Strophe Enterprise Co. Ltd. arnd Soun Ping Machinery Co. Ltd.
were accused in the complaint of unfair acts involving machines which were
taken out of issue bv Delta and the Commission investigative attorney at the
Prehegring Con:erence. See Tr. 85-86. No evidence was offered anéd no
argument is keing made to show that Strophe and Soun Ping violated Section
337. Accordingly, the investigation is terminated as to Strophe and Soun Ping.

: o

Initial determinations have been issued terminating the investigation as to

all of the other respcndents, either on the basis of consent orders, or .for _ .

‘ . &\\ ! K
other reasons. T RS
. . o, (A L"'-"

e .l\v“‘ . Cb >

Y- O

In Order No. 40, 2 motion for default was granted in part. Five domestic

respondents were found to be in default, but no sanctions were imposed. Delta

3/ At the Prehearing Conference, Counsel for XFF and Delta represented
that a settlement agreement between RFY® and Delta had bsen reached, but the
settlement still has not been resolved and hence XFF is still a respondent in
this investigaticn. §&ee Order No. 54.




videntiary sanctions, but is entitled to a
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hese respondants. Commission Rule 210.53(c)

H
.".
o |
(&N
t-s
o}
N}
(o)
14}
nl
)
th
\)
=4
}-—l
s
[+1)
(]
cr
o
(4

s e , .
nitial dektermination,.

tae

requires that a finding of defaul: te made by

Accoréingly, it is hereby determined that the following parties are in default:

Toolcoa International, Inc.
Fort Bragg Rent-All, Inc.
Pro Shop Power Tools Ccmpany
The Liguidator, Inc.
Licuidaticn Buresau, Inc.

On the final day of the hearing, Delta made an cral motion to find in

default the remaining respondants. Fo respondents were present at the
evidentiarvy hearing, The motion was granted without cpposition (Tr. 381).
However, the Ccmmission's new default rule, effective November 23, 1984

(19 C.FP.R. §210.25), aprarently recguires that an order to show cause be issued
pricr to a finding of default., If any respondent wishes to attempt to show -
cause why it.should not ke found in default, it may do so by filing a petitiocn
for ;eview of this initiel determination. It is’found that the remaining
respondents are in default. Again, no specific sanctions have deen reguested

"or impesed.

Whether zny resgondent is found formally to ke in default would not change
the outcome of the investigation. Whether complainani's burden is defined in

terms of zutting on a prima facie cazse of violation or carrying each issue by
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a preponderance of the evidence, complainant wins, as explained herein, o}

4/

respondent offered any evidence.
I1I. BACKGROUND

A. Delta's Historv

Delta, a wholly-owned subsidiary cf Pentair Corporaticn, écqui:ed the
Power Toocl Division of Reckwell International Corporation in April of 1284.
(Collins, Tr. 5, 24).5/ Delta is primarily involved in the manufackturing
and szle of woodworking machines. ' (Collins, Tr. 6, 13-14, 25-26; Boucheron, -
dep., p. 4; Mueller, dep., P. 5). 1Its corporate headquarter; are lccated in
Pittsburgh, Pennsylvania, and it hnas plan;s in Tupelo, Mississippi, and

Liﬁeria, Brazil. (Comp. para. 4; Commission Determination, May 31, 1984),

Delta has been making woodworking machines for over 50 years. The Delta

Manufacturing Company, was started in Milwaukee, Wisconsin, by a man named

4/ . Except for the several issues raised by the staff attorneys, infra,
this was essentially a default case. While Complainant presented a solid
prima facie foundation for this opinion, through probative documents and
credible witnesses, the record has not been elucidated by the searchlignt of
cross-examination and argument by oppecsing counsel, Since extensive findings
are therefore unnecessary and unéesirable, I adopt the findings prorosed by
complainant which are consistent with this opinion (e.g., complainant's
proposed findings 30-36.1, 86, 90.1, 201).

5/ Delta's saws are referred to as "Delta," "Delta/Rcckwell," or
"Rockwell.”




mautz. About 1929, Mr., Tautz began marketing a jigsaw. Rockwell purch=e
Delta Manufacturing Company in 1945 and used the Delta name until it sold its
Power Tool Division to Delta International Machinery Corporation.' (Collins,

Tr. 5, 24).

Rockwell assigned to Delta all common law and registéred trademarks
relating to woodwoz%ing machines as well as the three patents in issue in this
investigation. (Collins, Tr, 27-29; CX 7, 8, 9, 10). Additionally, Rockwell
gave Delta a license to use the registered trademark "Rockwell" as well as the
registered trademark for the "Rockwell légo" for use in merketing these
woodworking machines for a two year transition period. (Collins, Tr. 26-27;

Cx s; 6' 7)'

B. Delta's Business

Delta has been a major force in the woodworking machinery industry.
(Collins, Tr. 6-7, 10-11, 39-45; CX 101, p. 1; CX 1; CX 2; CX 3; CX 68; Dpavy,
Tr. 299). It deveiops new machines and improves the safety cof existing

products, (Wheatley Tr. 430-44; Collins, Tr. 55; Brickner, Tr. 117-17),

During the past five years Delta spent ${ ] per year on advertising
its woodworking machines. (Jodkin, Tr. 387; Bair, Tr. 263; CX A7), As part
of its effort to support its distribution network, Delta also actively
participates in national, regional and local trade shows. (Bair, Tr. 189; CX

53).



Delta has a reputation for manufacturing fine quality, durable products
and providing reliable service. (Collins, Tr. &, 13-14, 25-26; CrX: 39,
Boucheron, dep., p. 4; CPX 28, Mueller, dep., P. 5). Delta maintains a
nationwide network of service cénters through which its woodworking machines
can be serviced. (Collins, Tr. 15, 20-21; C¥ 15, 57, 58). It maintains an:
extensive inventory of replacement parts for &all cf ité woddwerking machires
at Delta's parts supply centers in Memphis, Tennessee, and Van Nuys,
California. (Cocllins, Tr. 18-19, 21-22).- Delta stocks parté for its newet .as
well as its older mcdels which are either no ‘longer manufactured ¢f have keén
modified, in order to ensure that parts will be available to users for the
expected life of the machines. (Collins, Tr. 45-46). These parts are shipped
to the custcmer's location within 24 hours of placing the order, (Collins;

Tr. 18-19, 21-22).
Delta maintains a national telephone hotline which receives approximately
8,000 calls per month inguiring about parts, accessories or technical advice.

C. Delta's Prcducts

Delta intrcduced its 10 inch table saw in 1970 and its 14 inch band saw in

1945. (Collins, Tr. 8-11; CX 1, 2, 4).




The external configurations of the Delta 10 inch table saw and 14 inch
band saw are distinctive. (Brickner, Tr. 73-74, 93-95: SX 1, pp. 5-6, 7-8).
Delta has sold over | ] of each of these macﬁines over the past five
years. (Cv 47, 48; Collins, Tr..l2; Brickner, Tr. 110; CPX 12, Wyman; dep.,

Since the early 1970's, Delta hés used the mark "Contractor's Saw" for its
10" table saw. (Bair, Tr. 199-200; CX 47) It is recognized by conzumers as
an identification for a Delta table saw. (CPX 28, Mueller, dep., p. 6). In
addition, Delta has used the reqiséered trademarks Unisaw, Rockwell and the

Rockwell logo with its wocdworking machines., (Collins, Tr. 27; CX 4-7).

The following is a summery of the distinctive, nonfunctional aprearance

features of each of these two Delta machines:

(i) Delta's 10 Inch Table Saw:

the design of the tabletop and extension wings; the design, location
and colors of the handles and adjustment knobs; the design of the fence of the
saw: the dgsign and appearance of the miter gauge; and the design Qf the guide
rails for the fence mounted on the front and back of the machine and extending

along the tabletop. (Brickner, Tr. 93-95; sxX 1, pp. 5-6).

(C)



(ii) Delta's 14 Inch Band Saw:

the curved covers and the design of the casting and the slim
appearance that they provide; the design cf the bracing support; the
appearance of the miter gauge; and the design of the guide for the blade.

(Brickner, Tr. 73-~74; SX 1, pp. 7-8).

D. Patents in Issue

' The three United States patents assigned to Delta which are in issue in
the present investigation are United States Letters Patent No. 3,734,493
("'493 Patent") entitled "Circular Saw Blade Guard" issued August 28, 1973;
United States Letters Patent No. 4,174,100 ("'100 Patent") entitled
"Adjustable Fence™ issued Novemker 13, 1979; and United States Letters Patent
No. 4,436,126 ("'125 Patent") entitled "Wood Thicknessing Machine" issued
March 13, 1984. (Collins, Tr. 10~1l; CX 1-35.

E. Unnamed Imrorters ané Manufacturers

After filinc of the Amended Ccmplaint, Delta tecame aware of adéitional
parties who manufacture, import and/cr distribute into the United States the

imitaticn wocdworking machines in issue. (Bair, Tr., 236; SX 50; CX 78; CX 65;

10
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these additional

resgondents in this investigation.

The following is a partial iist of the currently known manufacturers,
importers and distributors of the woodworking machines in issue who are not
part of this investigation: Royal Unitco International; Test-Rite Tool Co.;
Benchmark Tcol Co.; AC Sales Comzany, Inc.; TAB Merchandising; Foreign
Enterprise USA, Inc.; MNevada Eguigzment Wholesalers; Fcremost Tool Co.; Trade
Associates, Inc.; Tools Unlimited; Rockwald Machine Tool Corp.; Sante‘EgTTcoL;
Post Tool and Supply Co.; Wholesale A-erica, Inc.: éower Tool Specialists; THS
Machinery; CTS; Gabriel Overseas Corp.; Lennon and Snoap Co.; Limemack Corv.;
Longitude Training, Co., Ltd.; Machine World, Inc.; and World Sunshine
Enterprise. (Brickner, Tr. 158; CPX 19, Ruffner, dep., pp. 54-58; CX 78; sX

50).

IV, CCPYING OF EXTERNAL DESIGN OF DELTA'S WCODWORKING MACHINES

-

[ 8

Over the past few years, a rapidly increasing flow of imitation 10 inch
table saws and 14 inch band saws from Taiwan have been imported and sold in
the United Statas. (CPX 20, Booth, dep., p. 93; CX 62; Brickner, Tr. 148-150;
CX 82; CX 78; CX 29, pp. 2, 3, 22-24, 28; CX 29, pp. 3, 4, 11-13, 20, 23).

These imitation machines have created confusicn with Delta's machines which

11



have common law tradsmark rights with rescect to their nonfunctional des
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on machines have violatzd
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appearances. AS a result, these imported imitat

Delta's trademarX zights.

A. Common Law Trademarks in External Desicn

gn cf the

[ws

In crder to establish a common law trademark in the des
woodworking machires in issue, Delta must show that the design is either

inherently distinctive or has acquired a secondary meaning with the consuming

puklic.

1. distinctive apvearance

Delta's 14 inch band saw and 10 inch table saw have overall design
appearances different from the designs of their dcﬁestic brand competitors'
machines. For example, the band sawé sold by Powermatic and Sears, Delta's
two largest competitors, have parts enclosed in thick covers. Similarly, the
table saws sold by Powermatic, Sears and LCewalt are different from the Delta

10 inch table saw. (Brickner, Tr. 73-104; CPX 29, Navestead, dep., p. 8; CPX

9, 10; cPX 1, 2; CX 42, 50).

Even if prcduct shapes may be inherently distinctive, however (see

cpinion at n.S, p. 15),

Ko

Textron, Inc, v. USITC (CAFC January 24, 19283), sli

12
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the record here does not establish tha%t the designs were "arbitrary or

sed for the sole purpose of functioning as a trademark." 1Ibid.

e

fanciful, dev

pp. 15-16.

2. secondarv nmeaning

Secondary meaning exists when the public asscciaztes a particular design or

[{1]

configuration with ce

"

tain products or associates them with a single source,

[
3

(}l
1Y

Miniature Plug-In RBla

Tuses, Inv. NO.‘337—TA-114, 218 U.S.P.Q. 782, 803,

(USITC, 1982).

Extensive advertising campazigns and promotional efforts have exposed
these prcducts to the purchasing public. (Bair, Tr. 196-98, 204-05, 266; CPX
30-33; Jodkin, Tr. 387; CX 53-55; CX €7). The adyertisements placed by Delta
have emphasized the design of Delta's 14 inch band saw ard 10 inch table saw,
Many of these advertisements use pictures, silhouéttes or line tyre drawings

of these machines in which neither "Rcckwell"™ nor "Delta" appear on the

w

3)

machine illustraticns. (Bair, Tr. 204-05, 266, 270~-71; CX 53; CPX 20~
Consequently, the advertising efforﬁs of Delta cause users tc asscciate thé
machines, bazseé on their designs, with Reckwell/Delta. (CPX 12, Vyman, dep.,
p. 6; CPX 15, Jonnson,-dep., pp. 4-5; CPX 28, Mueller, dep;, P. 12; CPX 11,

Weber, dep., ». 4).

13



b. intentional conving

Direct evidence of intenticnal copying strengthens the presumption

that there is secondary meaning in the designs of the machines. Single-Handle

Faucets, Inv., No. 337-TA-167 (1984), at 46. Delta's 14 inch band saw and 10
inch table saw were intentionally copied by Jet. (CPX 21, Piccioni, dep. ex.
128; Brickner, Tr. 105-07, 150; sX 1, p. 23; CX 28, 29; CPX 14, Black, dep. p.

2’ eX. 'l; 2).6/

Because respondents trade on the appearance of Delta's
machines, there is an inference that secondary meaning exists in these

designs. See, Truck Equipment Service Co. v. Freuhauf Corp., 536 F.2d 1210,

1220 n. 13 (8th Cir.), cert. denied, 492 U.S. 861 (1976); McCarthy, Trademarks

and Unfair Cormpetition (1973) § 15:12 at 688.

€. survev study

A survey study by Dr. Rcbert Sorensen shows seccndary meaning exists
in the design and appearance of the Delta 14 inch band saw and 10 inch table

saw., {Sorensen, Tr. 322; CX' 63, p. 5). Under the results of the survey, the

6/ The Jet 10 inch table saw is sold by Pro Shop, Trend-Lines, and Fort
Bragc. Trend-Lines acdvertised the band saw and the table saw as
"Rockwell-style" and Pro Shop advertised that the machines clecsely resemble
Rockwells.

14




Delta 14 inch wood cutting band saw and the Delta 10 inch table saw were
correctly identified as a Rockwell or Delta by a significént numker of persons
who regularly use wood cutting band saws or table saws. (CX 63, p. 19):

25.8% identified the band saw correctly and 29.9% identified the table saw
correctly. (Sorensen, Tr. 352,.355—58; CX 87; CX 100). Wwith both power saws,
apﬁearance was the most significant reason given for ;he "Delta" or "Rcckwell"

identifications. (CX 63, p. 32).

Only 2 few interviewees identified one of Delta's competitors as the
source or brand of the band saw; hence it can be concluded that guessing was -
not a factor in the results since many other brands sell as well or batter

than Delta. (Sorensen, Tr. 352; CX 63, p. 19),

This study shcws that Delta's wood cutting 14 inch baﬁd saws and Delta's
10 inch tazble saws do possess secondary meaning among the individuals who
regularly use these two power tools. Based on this study and the other
evidence, secondary meaning has been estazblished in the design and

configuraticn of Delta's 10 inch table saw and 14 inch band saw.

B. External 2Avoearance of Machines Not Gensric

The presence in the market of a substantial numker of competing preduct

designs shows that the public does not asscciate one configuration with this

15



product. H2avy-Duty Staple Gun Tacksrs, at 19-20. Here, there are several

compating cenfigurations such as these from Powermatic, Sears and DeWalt.
(8rickner, Tr. 73-104; CX 49; CX 50). The designs of the 14 inch band saw and

10 inch table saw are, therefore, not generic.

C. Nonfunctionalitv of External Apvearznce

Trademark rights in the configuration cf a product cnly can be established
if it is not functional., The gquestion is "whether competition will be

hindered by praventing others frem copying the design or configurazion.”

Sincle-Handle Faucets, at 36.

Delta has intentionally not redesigned its 14 inéh band saw, and has”
intentionally designed the 10 inch table saw, to look like its ea:lie:.models,
because ;hese Eesigns distinguish the Delta maéﬁines‘from competiﬁors'
products. (Collins, Tr. 11-12; CX 47, 48; Brickner, Tr. éé, 180; éai?, Tr.
258). _Other designs would have béen cheaper to mass p:odﬁce, but Delta wénted

to keep the distinctive design of both machines. - (Brickner, Tr. 80)..

Delta's legitimate competitors in the United. States (e.g. Sears,
Powermatic, and DeWalt) use different configurations on the 10 inch table saw
and 14 inch band saw. (Brickner, Tr. 73-104; CPX 29, MNavestead, dep., p. 8;

CPX -9; CPX 10; C?X 1; CPX 2; CX 49, 50y. The com?eting pand saws have a

N
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thicker appearance. (Bricknsr, Tr. 74-78; CX 50). The competing tablz saws
have éifferent table, rib guard and handle designs, and different labaling

plates and fence guide mechanisms, (ESrickner, Tr. 98-104; CX 49, pp. 1, 6,

7). These competitive machines, with their different confic gurations, nave

been successfully marketed for years. (3rickner, Tr. 73-104).

r

jole}

in

2

Settlement agreements betwesn respendents and Delta provide that

]
5
e
n

respondents will redesign the external cenfigurations of their machires.

n

1]

is a2dditional evicdence of the existence of feasible alternative des:

[1¢]

(Bricknezr, Tr. 151-154; CX 30-36, 97-39).

The design of the Delta 14 inch band saw and 10 inch table saw are

nonfunctional. Vacuum Bottles, 219 U,.S.P.Q. 637, 648 (U.S.I.T.C. 1982);

Braiding Machirnes, Iﬁv. No, 337-TA-130, at 43-44 (1983). The design featuress

are neither necessary nor utilitarian, - (CPX 29, Navestead, dep., pP. 8). The
saws can be produced mere cheaply using other designs. (Brickner, T:. Q).
Mo:eov-., numercus other competitive designs have been used in marketing both

of these saws without affecting the guality of performance.

D. Infrincement of Delta's Trademarks in External Desien

encs

[s N

The exactrness in eprearance is an indicaticn that the respen

intentionally copied the Delta machines. (Brickner, 81-85, 103-107; CX 29,



Ruffner, dep., ©o. 6-12; CX 28, 29; CPX 6). Resrondents' 10 inch table saws

[
e

are identical design aznd appearance to Pelta's 10 inch table saw.
(Brickner, Tr., 105-107, 150; CX 28, p. 8; CPX 29, Ruffner, dep., p. 6-12; CX

28, 29, 45, 95; SX 19; CPX 28, Mueller, dep., pp. 5-6; SX 3).

Both tha Jet 10 inch table saw and Jet 14 inch band saw sold by Fro Sho
Y P

Fort Bragg, Trend-Lines and Liquidation Bureau were intentionally ccpied frem

[i£8

Delta designs. (CPX 21, Piccioni, dep. ex. 128; SX 1, p. 23). The Jet 1

inch band saw contains castings identical to those on the’Delﬁa machine
indicating that the Taiwanese manufacturer used copies o%lnelta‘moiés aédn
Gies. This is evidenced by small protrusions on the Jat maéhines which‘;:e
nonfunctional there but which are used on the Delta machinz for
micro-adjustment gauges. (CPX 21, Piccioni, dep.‘éx. 123; SX 1, é; 23).
Intentional copying prevides additibhal suépo:t'fér a‘findingvéf liééiihccé of
confusion because it supports the inferencé that the mark's copiérs‘igéénﬁéd

to cause confusicn. Sneakars, Inv., No. 337-TA—118 (1983), at 20; Eeavv-Duty

Stapler Guns, at 55.

Trend-Lines advertised the 10 inch table éaQ and 14 inch band‘saw in one
catalcg as "RockwellFstyle.“ (Brickner, Tr. 150; CX 28, 29; CrX 14, Blgck,
dep., P. 2, ex. 1, 2). One of Toolcoa's distributors, Markeéing Tool fgends,
characterized Talwanese manufactuied band saws and table saws as having the

same design zs the Rcckwell machines., (Bair, Tr. 248; CX 95), Other

18




distributors, such as Liguidation Bureau, have informed their customers that
these machines are as gocod &s a Rockwell/Delta. (EBrickner, Tr. 1€3-167; CX

90).

Consumers and even Delta distributors have been ccnfuéedvas to the origin,
brand or sponsorship of Taiwanese prcducts. (CPX 238, Mueller, dep., pp. 5-6;
CPX 29, Witham, éep., p. 4-8; C?X 12, Wyman, dep., pé; 5-8; CX 89; Brickner,
Tr, 183-87; C?X 15, Johnscn, dep., po. 4-9; CPX 20, Boucheron, dep., pp..4—7;
CX 90; Collins, Tz. 47-48; O'Neil, Tr. 395, 406, 418-421; Xing, Tr. 277; Bair,

Tr, 209-211; C2X 29, Navestead, dep., pp. 1-12, 14-18). Only a very faw

incidents are neaecded to prove likelihocd cf confusion. Plastic Focd Storage

Containers, Inv. No. 337-TA-152 (1984), at 55. Eere, confusion existed among
even exgerienced wocdworkers who purchased machines through mail or phone
order companies. Confusion existed at showroom lccations among consumers.

(0'Neil, Tz. 395, 418-421; CPX 29, Navestead, dep., pp. 10-12, 14, 18).

'g

Confusion was evidenced by warranty service requests to Delta for Taiwanese
machires., (Collins, Tr. 47-48; King, Tr. 277; Bair, Tr. 209; O'Neil, Tr.
3¢3). Délta's distributors and sales representatives weré confuéed when the
Taiwanese imitations first were introduced into the market. (O'Neil, Tr.

418-421; Bair, Tr. 211). -

Advertisements of the resgondents and many unnamed parties invitce an ~

asscciation between the imitation machines and the Delta machines. (3rickner,

19



Tr. 150; CX 28, 29; CPx 14, Black, dep., p. 2, 15 ex., 1, 2; CPX 16, Pollazk,

+3

dep., Pp. 26-23, 48-547; Bair, Tr. 232-235; CPX 17, Mauger, dep., o. 28;

(o4}

Wheatley, Tr. 437-38, 4863; CX 103; CX 238, pp. 22, 23; CX 29, pp. 9-11, 20,
23). These advesrtissments contain little indication of the brand or source of
the prcducts. (C?X 14, Black, dep., p. 15; CX 28, 29; CPX 16, Pollack, dep.,
pp. 26-28, 486-47; Bair, Tr. 232-233),

Respondants' band saws and table saws have been =old through -mail or phone

-

orders. (Brickner, Tr. 148-130). The customer se2s onlv the advertisemznt or

{

catalcg and never the actual machine prior to purchase. (CPX 17, Mauger,
dep., P. 28). These advertisements rarely display a menufzgturer's name and
rarely, if ever, relate that th2 machine is "made in Taiwan.” " Many of these
companies represent themselves to be "liguidators™ or "salvage .companies,”

sed-

selling overstocks of zuthorized distributors, inventories of distre

n

cempanies and other salvage or unclaimed merchandise-at lcow.-prices, thus

[P

fostering impressicns that these machines are, in reality, authorized-Delta

machines. (Wheatley, Tr. 448-50; C€X 103; C¥X 29, pp.. 10, 11),  « @ ==
Many of the showroom businesses advertise the same way as mz2il.oréer
houses. They neither display lacels nor indicate the origin of. the preducts

but emphasize the aprearance of the prcduct. (Wheatley, Tr. 463)., Even when

-

the machines are displaved sicde-by-side in the showrccoms with Delta machinss,

custcmers have been misled., (0'Veil, Tr.-395, 408). . -~ ==~

20




These machines are sold to a wide variety of consumers: beginning
do-it-yoursaliers, mcrez exrerienced home craftsmen, and light industrial
users, (Bair, Tr. 252). "When prospective purchasers are in pa:st
discriminating, and in part casual, however, the latter group should ke the

measuring rod.” 3A Callman, Unfair Competiticn, TrademarXs and Monopoliss

(4th ed. 1584) 5 20.09, p. 44. Even so, scme of the more experienced, and
thereby discriminating buyers, in this investigaticn have baen confused as to
the source or brand of the Taiwanese imitations. (CPX 28, Mueller, dep., DpE.
8-6; CFX 29, Witham, dep., prp. 4-3; C?X 12, ﬁyman, d;;.,'ép. 5-8; CX £9;

Brickner, Tr. 163-84; C®X 15, Johnsen, dep., pP. 4-9; CPX 30, Bouckercn, dep.,

£o. 4-7; O'Neil, Tr. 418-21; Ring, Tr. 277; Bair, Tr. 209, 2ll).

Some custcmers base purchases of these machines on recollections of the
design of Delta products from their childhocd or youth. Delta band saws have

been used in school shop classes for years. (Xing, Tr. 2835, 286).

When two prcducts create esszentially the same comnmercial impression, as
here, an infringement has cccurred, Likelihocd of confusion may even result

if different labels are used on the products. TsT Manufacturing Company v.

A.T. Cross Co., 197 U.S.?.Q. 783, 771 (D.R.I. 1978), aff'd. S87 F.2d4 533 (1st

Cir. 1978); Truck EZguipment Service Co. v, Freuhauf Corporation, 336 F.24

1210, 1220-21 (8th Cir.) cert. denied, 429 U.S. 861 (1976).

21



Many band saws and table saws imported from Taiwan, which are identiczal in

appearance to Delta's machines, have inconspicuous labeling. (CX 28; CX 2%;
CPX 6). GEven for those that o have legible labesls, use of those lzbels does

[N
th
[{{]
r
(L]
o
(22

not dispéel the confusion. The identity of the shapes, even with &if
labels, is likely to leazd to confusion as to origin tecause of the consumers'

7/

reccgnition cof Celta's design.- Source Perrier, S.A. v. Waters of Saratcga

Sorines, Inc., 217 U.S.P.Q. 617, 620 (S.D.N.Y. 1982).

Delta's cdomestic competiters in the woodworking industry including the

'largest domestic marketer, Sears, sell machines manufactured in Taiwan.
(Brickner, Tr. 159-60; Bair, Tr. 237, 242-43). It is not unreasonable for

customers to think, uron sesing the Taiwanese imitations, that Delta is doing
the same. (C'Neil, Tr. 395, 400-04; Ring, Tr. 276; CPX 12, Wyman, dep., DD.

5-8; CX 89; Brickner, Tr. 1863-64).-

V. COMMON LAW INFRINGEMENT CF TRADE NAME "CONTRACTCR'S SAW"

Delta haé'used‘the trademark "Contraéto&'s'Saw" with its 10" table saw

since 1970, (Bair, Tr. 189-200; CX 47). Pro shop, Trend-Lines, Fort Bragg,

. V. Whirlocol Corp., 227 U.S.7.Q. 97 (C.A.F.C.
£inding of likelihoed of .confusicn. :Little’
evidence of the likelinced of confusion was found. Defendant's trade name
was so reccgnizable in the market that there would be little chance that the
consumer, in ‘seeing that label, would think it was other than a Whirlpcol

preduct. e e

-
g

7/ Liston Svsienms,
1984), coes nct precluce

‘) o
W 0 0

-

.
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n that commen law

(=N

Big Jce and Show Scon have infringed upcn Delta's rights
trademark by identifying their own table caws as "Contractor's Szw" in

advertising, sazles literature and instruction manuals. (Brickner, Tr. 148-51;
'CX 28, p. 6; C% 29, pp. 2, 13, 25; CPX 14, Black, dep., p. 2; CX 2, 29, p. 7;

S8X 19; CX 45, p. 24; CPX 28, Mueller, dep., pFp. 5-3).

"Contractor's Saw" is a distinctive name and deserves trademzrk

(@]

protection. | : ] units of the Delta 10 inch

"Contractor's Saw" have keen sold per year. None of Delta's competitcrs have

ever used the neme except to identify a Taiwanese imitation 10 inch table

[0}

saw. (Bair, Tr. 199-200; CX 47).

"Contrector's Saw" has an established secondary meaning. Cecnsumers

associlate the name with Delta. (Bair, Tr. 199-200; CX 47). Even if the mark

is determined to be "descriptive" of the product, a comnon law trademark may

exist if secondary meaning is estahblished in the mark. McCarthy, supra, et

§ 11.5.§/

8/ A substantial porticn of these units are sold to heme craf
do-it-ycurselfers. (Bair, Tr. 184-385; CPX 29, Navestead, dep., p. 7
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The resgondents who have usad the name "Contrzactor's Saw" or "Contractor!

1G]

Special" have done so with machines which are-similzr in appearance to Delt

1]

10 inch "Contractor's Saw." °(Srickner, Tr. 148-51; CX 28, pp
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CcX 29, zp. 2,

~
w
g

; CPX 14, Black, dep., p. 2, ex. 1, 2; CXx 2, 13, 29, p. 7
19; CX 45, p. 24; CPX 28, Mueller, d2p., pp. 5-6; SX 6, 7, 14). These
circumstances prove secondary meaning and a likelihced of confusion.

Conseguently, the resgondents' use cf tha mark "Contractcr's Saw" or

"Ccntractor's Srecial” has infringed Delta's richts in such mark.

VI. INFRINCGEMNT OF RTCISTERED TRADEMARXS

Delta has owned and used the federally registzred trademark "Unisaw,” witn

the 10 inch tilting arkor saw since 1938. (CX ¢)
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FPederal registration
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=

X gives rise to a rebuttable statutory presumption of ownership of the
mark. It provides "prima facie evidence of the validity of the registratiocn,
the registrant's ownership of the mark of the registrant's exclusive right to

use the mark." 4A Callmen, suvcra, § 25,05 at 20, The use of the mark for

five years after registration converts the rebuttable presumpticn of cwnership

into an incontestable right to use the mark. 15 U.S.C. § 1064. The test for

infringement of a federally registsred trademark bR

e
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Fort Bragg has used the Unisaw trademark in advertising & Taiwaness
imitation 1G inch tilting arbor saw. (CX 28, 29; Brickner, Tr. 1l351). 25 a

s exact use of the trademark, this fadearally registered
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Celtz has &n exclusive license to use ths federzlly registsrsd "Reckwell"

[N
[N

rademark and the federally registered Rockwell Logo tracdemark on the machines
in issue aré in advertising, sales literature and instruction manuals for a
perioé of two years. (CX 5, 7; Collins, Tr. 27). Big Joe and.Fcrt<B:agg have
used these federal trademarks or close imitations of the trademarks with the

:

sale of their machinss and have, therefore, infringed Delta's rights. (CPX

28, Mueller, dep., op. 5-6; CX 80; 15-U,S.C. § 1127).
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2ig Joe, in its advertisements, displavs a bl
table saw which lcoks like it says Rockwell and looks like it has ths Rockwell
logo on it. (CPX 28, Mueller, dep., pp. 5-€; CX 80). The lakbeling on the
machine is not distinguishable from the Rcckwell trademarX cr Rocckwell lego
and, therafore, there is an infringement. 2Pro Shop alsc has keen using the

name "Reckwell™ in its advertisements thereby infringing upon Delta's rights.

(CX 28,p. 6).
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Adéiticnally, the ezrly Jet instruction manuals for the Taiwanese 10 inch
tilting arbor saw included pictures of the Rockwzll machine with the Reckwsll
trademarks and “"Rccikwell lcgo."_ These manuals wers supplied by Fort Bragg and
Trend-Lines with the sale of Jet tilting arter saws which Fort Bracg sold
under Delta's Unisaw trademark. (CPX 14, Black, dep. ex. 2; CX 29, p. 7; SX
39; CX 79). mThese actions, alsoc, constitute infringements of tha :egis:a:ed
trademarX.

VII. INFRINGEMENT CF.:_’-EI:TA'S PATENTS

A patent is prezumed valid and in absence of evidence establishing
invalidity, the rigﬁt to pre?ent others from:infringing the patent claims is
established. 35 U.S.C. § 282. The validity of the éatents here has nct keen

contested, All three patents are in full forcz and effect. (CX 1-3; Collirns,

Tr. 10-11).
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claim shall ke liable for "inducement cf infringement" or "contributory

es" during the term of the patent, there

[}

a
v
t

4]

r



15 U.S.C. § 271(b)(c). Thus, foreign manu

induce patant infringement through manufacturz

.

n the United
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coermmitted any acts

Sandwich Panel Inserts, Inv. No. 237-T2-99,

Pr Joe s2ll
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tilting arbor ch incorrorate a blade guard which inf
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claim of Delta's (Brickner, 159, 165-72; CX
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C?X 14, Black, dep. p. 7, ex. CX 29, pp. 2, 4, 7).
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which
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into the United States a wood planing machine infr
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1126 patent. (Bricknsr, Tr. 177; CX 37; CX 40,CX 23). -
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VIII. MISAPPROPRI CN AND
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States.

Seeg,

2

-

218 U.S8.P.Q. 832

ringe
37, 38; CX 28, p.

ow Socn exports

s uzon Delta's

he

A. Misappropriation

The ﬁasis of the misappropriation dcctrine is the progerty right which ¢
complainant.relies ugon because of a substantial investment ¢f time, effort
and money in the commercial creation. When that right is appropriatesd at
1it+le or nc.cost and the creator of the right is injured, a2 case of -
"misapgropriztion" exists. 1 McCarthy, supza, § 10:23. Jet has appropriated
the design and ccnfigurztion of Delta's machines and the use of the name
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"Contractor's Saw." Jet has teen distributing 10 inch tilting artor saws with
copies of substantial portions of Delta instruction and user manuals. Fort
Bragg and Trend-Lines have bzen selling these Jet machines. (CPX 14, Black,
éep., ex. 2; CX 29, p. 7; SX 39;VCX 758). Other settling respondents have also
used variocus Da2lta instruction and user manuals in marketing their prcocducts.

Big Joe has published specifications in advertisements which were

identical to Dzlta me
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did not have thecsa identical specifi
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aticns. (CPX 28, Mueller, dep., pp. 7,
10). Various resgondents have provided false motor specifications, e.g.,

providing & 1 hp (horsepower) label when the actual horsepower cf the motor

was only 1/2. (S¥X 3). ULiquidation Bureau, as w=ll as many othe

"

distributors, has falsely represented the "interchangeability" ¢f Delta
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replacement parts with parts on their own machines. (Brickner, Tr. 165-1356;
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CX 90)., Licguidzticn Bureau has advertissd that it

liguidatcr" of consumer products thereby attempting to deceive customers into

\

thinking their products are brand names. (CX 90).

Liquiédation Bureau, 3ig Joe and other ccmpanies using ligquidation tyge-

marketing have used advertising which gives misleading impressions to

purchasers. (CX 28, pp. 10, 22, 23; CX 29, pp. 9. 20, 23). -Similarly,
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ns when, in fact, rescondents' machines



Millinc Mzachines, Inv. No. 337-Ta-133 (1884), at 41; 3irtighi Cast-Ircn

Stovss, 215 U.S.P.¢. 983, 966 (USITC 1930).
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or that thsy were
just like Delta machines. (Brickner, Tr. 148-50; CX 28, p. 6; CX 29, pp. 2,
25; CPX 14, Black, &ep., P. 2, ex. 1, 2; SX 19; CX 453, p. 24; CpPX 23, Musller,

dep., ro. 5-7, 10; wheatley, Tr. 448-50; CX 103; CX 29, pp. 10, 11).

Trend~Lines advertissd the machines as "Rockwell-style.™ (Brickner, Tzr. 130;

and literature. (C2X 14, Black, dep. ex. 2; CX 29, p. 7; SX 39; CX 79).
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These acts ccnstitute the unfair act of "passing of

Containersg, a+= 70; Cube Puzzles, 219 U.S.P.0. at 334, =




X, INJURY TO DOMESTIC ECONCMY
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Delta's 10 inch table saw, 14 inch band saw, %the patented blade guard, the
patented adjusteble height fence and a portion of the patented plansr are

—

s
-

n

n

manuizctured at De facilities at Tupelo, Mississizpl (3rickner, Tz, 114;
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Day, Tr. 282)., =2 Oz these products are purchased frem demestic vendors

by Delta. (Day, Tr. 294). BAdditionally, zlmost all cf the machines and tcols

(2

ja !
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Califcrnia, and corporate headguarters located in Pit
(CX 100). These dcmestic fzcilities sre involved in the design, menufacture,
assembly, packaging, quality control, repair, marketing and sales of the

machines, parte and acceszsories. (Brickner, Tr. 120-126; Day, Tr. 294; CX

19). Delta also maintains a naticnwide network of zrproximately 1,000 dealers
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and distributors and an extensive Jomestic service retwork for all of i
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products., (Collins, Tr. 20; Bair, Tr. 184). The facil
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the distribution and sele of all Delta prcducts.
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(Brickner, Tr, 114-115; Collins, Tr. 53; Day, Tr. 305-306). 2additionally, the
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The domestic industiry ected is Delta's United States operations
involved in the manufacturing, testing, merketing, sales and servicing of the

Delta preducts in issve. Hezvy-Dutv Stazple Gun Tackers, at 65.

B. Efficient and EZconcmic Opsration

Delta has an efficient and economic cperation in the domestic industry.

[

odernized

3]

Over the past several years it ts plant at Tupelo with state of
the art mesnufacturing eguipment. (Day, Tr. 305; Cellins, Tr. 43; CX 70). The
investments have reduced costs, increased capacityv, and increased the

efficiency of the manufacturing operation. (Collins, Tr. 39-45; Day, Tr.

~

289~303). From 1982 to 1985, Delta has invested [ }%3 of its annual gross

revenuss on such improvements. (Day, Tr. 29%-303). This investment will

increase to [ 1% of its ¢ross revenues in the next four years,
L)
Delta has retained General Electric to study Delta's capitazl expenditure
progrem to improve Delta's cperaticns., (Day, Tr. 305-306). Delta is an
innovative company which has introduced seven new machines in the last two

years and has invested over [ 1% of its annual gross revenue in new product
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development and improvenment. ® (Collins, Tr. 18-19; Bair, Tr., 184-185, 253;

replacement parts. (Bricknsz, Tr. 120-126; Day, Tr. 294; CX 19; Collins, Tr.
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infringements, the operaticn has been profitable and has a significant upturn

n the last two fiscal yezrs., (Jcékin, Tr., 389-3S0; CX 74; CX 76; Balir, Tr.
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244-247; Ring, Tr. 284; Rair, Tr., 246, 253).
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Extruding Plastic Tubing, 218 U.S.P7.Q. 248, a2t 353 (USITC 1982).

C. Injury to Domestic Industry
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Many of Delta's distributors have purchaszd Taiwanese imitations in place of

1

Delta machines. (Bair, Tr. 245; Ring, Tr. 277, 284-285; O'Neil, Tr. 407; CX
96)., Twenty of the largest woodworking machine distrizutcrs in the United
States met and decided that they would import "Delta look-alike"™ 10 inch table

saws, 14 inch band saws, planers and cther maczines., Zach distributor agrzed

to purchase at least 50 of each machine. (C'Neil, Tr. 409-413).
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Manufacturing Co. v. Suave Shoe Corp., 716 F.22 834, 880 (1lth Cir, 1983).

‘Moreovar, the stafl attorneys agrees that scome of the resgondents have engaged
in passing cff (Brief pp. 39-41), and prcof of passing off is sufficisnz, in

itself, to prove sscondary meaning. J.T. McCarthy, Tradenarks an
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Competiticn, § 1353:4~5 (1973).

B. .The Survevy

The staZf attorneys find fault with the survey by Dr. Sorensen, arguing

. . . 10 . .
that the universa2 is tco narrow;— / that the survey did not use "centrols”

(picturez of campating machines); that the percentage of those interviewsd who

h
[

entified the des ign of the Delta machines is tco low %o te
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correctly
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probative; and that the interviewers had discretion in chcosing those to

interview.
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Y j< E

4]
Q.
.-‘.
}_a
.
Y
"
[N
o
(3]
[<¢]
i)
0
B
r

saws and 14 inch band saw. zeneral Motors Corn, v, C:

10/ Staff counsel assume, without r=cord citation, that one who owns and
uses his cwn 10 .inch table saw cr 14 inch band saw is not likely to purchase
another, znd that the universe of the survey excludes potential purchasers.
The record shows, to the contrary, that witnesses typiczlly may buv more than

7
one saw. (CPX 11, Weber dep., » 5; CPX 13, Molitor dep., ©
Johnson éep., P. 4). Even if there were proci in the recor
a lifetime purchase, the universe of the survey included t
cWned bv scmeone else as well as those who cwned the saw.
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The staff attorneys argue that cemplainant has failsd 2o prove Llikelirezd
of confusion. The record, rowevar, 1ls repletes with evidence that the
imitation machines imported from Tziwan are almost idanticzl to complainant's
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in external design, re sold by mail order housas advertising cnlv &
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picture of lcok~aliks machine, without showing the brand name or place of

manufacture, (Wineatley Tr. 448-450, 437-453, 4632
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brands, or are imported frem Taiwan, the purchasers are likely &n conclud:
that the machines ars made by or for Delta under license. (Bricknsr, Tr.

159-160; Bair, Tr. 237, 242-243; O'Nell, Tr. 400-404;

A.T. Cross Co. v. Jenathan Bradlev Pens, Inc., 175 U.S.P.Q. 15, 17 (2¢ Cir.

1972). And, statemenis by resgondents and others that the lcok-alike machines
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from Taiwan are the same design, use the same parts, or are as gocé =zs
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nly add to this likelihood of confusion. Supra, at p

11/ The staff attorneys argue that the cost of the nonfringing saws (3300)
would cause a nigher degree of care by purchasers eliminating the likelihood
cf confusion. 1In Grotrian wv. Sun1nwav & Sons, Inc, 523 F.2¢6 1331 (24 Cir.
1575), the price of the pianos (353,000 to 313,000) and the degrese of cars by
scohisticztzd buvers did not ellminate trhe confusicn., 523 F.24 at 1329, °
1341. The harm was nct that a custcmer would buy a cheap piano thinking ik
was a Steinway. Rather, the harm was that potential purchasers thcught there
was scme connection with Steinway. 523 F,2é at 1342, Similarly, here, manv
purchasers thought that thers was scme conneciicn between the Taiwanese saws
and thosze mzde by complainant,
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CERTAIN WOODWORKING MACHINES 337-TAa-174
CERTIFICATE OF SERVICE
I, Renneth R. Mason, hereby certifv that the attached De:ermination (Public
Version) was served upon Juan Cockburn, Esgq. and upon the following parties
via first class mail, and zir mail where necessary, onFebruary 20, 1985
=
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f“—\/
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—_— 70 sy P
SNt T e L e R a/‘;, .
/henqeth R. Mason, Secretary sl
7 U. §. Interna tional Trade Commission
701 JE Street, N.Y.
Washington, D. C,
FOR COMPLAINANT DELTA INTERNATIONAL MACHINERY CORPCRATION:
Gary M. Heffman, Esq.
ODIN, FELDMAN & PITTLEMAN
10505 Judicial Drive
Fairfax, Virginia 22030
John D. Nies, Esq.
LeBLANC, NOLAM, SHUR & NIES
1911 Jefferson Davis Highway Suite 700
Arlington, Virginia 22202
RESPONDENTS
For: Chiu Ting Machinery Co., Ltd.; Dankey International Inc.; Ju Ting
Machinery Works Co. Ltd.; King Feng Fu Machine Works Co., Ltd.; Snih
Hsin Screw Works; Leroy International Corp., Ltd.; World Wide Supplies
Co., Ltd.; Show Soon Enterprises Co., Ltd.; Tomita E *erpx se Co., Ltd.;
Fortune Development Corp.; Allied Manufacturers Internations! Corp.;
Kuang Yung Machinery Co. Ltd.; Upsix Industrial Co., Ltd.;
Goodwill Mercantile Co.; Strophe Enterprise Co. Ltd.;
Yung Li Hsing Electric Works Co. Ltd.; Rexon Corporation;
King Tun Fu Machinery Co.; Shen Kuang Machinery Incustry
Co.; Formosan United Corp.; \u*Wav Machinery Corporation; Soun Fing
Machinery Co. Ltd.; Sheng Tsai; Tien Chien Enterprise Co., Ltd.;
Sheng Feng Woodworking ”achlne Co., Ltd.; TUI Industcrizl Co., Ltd.;
Union Tool Exporters, Ltd.; and Mao Shan Machinery Industrizl Co., L:zd.
David Simod, Esgq.
Alan Kav, Esq.
BREGMAM, ABELL, XKAY & SIMON
1156 15th St., N.W. - Suite 1212
Washington, D.C. 20005
For: Eguioment Importers, Inc., d/b/a Jet Equipment and Tools (JET)
Alan E. J Branigan
GRIFFIN, BRANICGAN & BUTLER
P.0. Box 23_6
Arlington, Virginia 22202

(Can-fa)



CERTALY WOODWORXRING MACHINES

1
td
i}
n
m

For: 2ig Joe Industrial! Tool Cor
Leonard Z. Finger, Esq.
FINGER, SHMALL, COHEN & FQRLAND
River Caks oank Building
20001 Xirby Drive, Suitzs 305
Houstor, Texas 77019

Fort Bragg Rent-All, Inc,

1855 North Highway 1

P. 0. Box 1790

Fort Bragg, California 93437

Pro Shop Power Tools

313 North Route 33

Elmhurst, Illinois 60128

Trend-Lines, Inc.

170 Commercial Strest

Malden, Massachusetts 02148

Tooleona Internationzl, Inc.

377 N. Anaheim Blvd,

Orange, California 92588

The Ligquidator Inc.

No. 10

12005 N.E. 12th Street

Bellview, Washington $8005

FOR: Grizzlv Imports, Inc.

Gary S. Xindness

CHRISTENSEN, O'CONNOR, JOHNMNSON
& KINDNESS

2701 Westin 2uiliing

2001 Sixzth Avence

Seattle, WA 98121

(cont'd)
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Liquidation Bureau, Inc.
3602 N. 35th Avenue
Phoenix, Arizona 85017

FOR: Astro-Pneumatic

Alvin G. Greenwald, Esq.;
Dorothy Thompson, Esq.
GREENWALD AND THOMPSON

Twelfth Floor

6300 Wilshire Boulevard

Los Angeles, California 90048

GOVERNMENT AGENCIES: ‘,

My, Charles S. Stark

Antitrust Oiv./U.S, Dept of Justice
Room 7115, Main Juscice
Pennsylvania Ave & Tengh S$t., N.W.
washingzon, 0.C. 20830

Edwazd D. Glynn, Jr., Esq.
Asgt Dir for Intl Anticruse
Federal Trade Commission
Roem 502-4, logan Suilding
Washington, D.C. 20%8Q

Carrel J. Grinstead, Esq.

ODept of Health and Human Sves.
Room 5362, North Building

330 Independence Ave., $.W.
Washington, D.C. 20201

Richard Abbey, Esq.

Chief Counsel

U.S. Customs Service

1301 Censtitution Ave., N.W.
Washingtoen, D.C. 20229






