




UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 20436 

1 
1 

PUMP TOP INSULATED CONTAINERS 1 
1 Investigation No. 337-TA-5? 

In the Matter of 

NOTICE OF COPWISSION HEARING ON THE PRESIDING OFFICER'S RECOMMENDED 
DETERMINATIONS, RELIEF, THE PUBLIC INTEREST, AND BONDING, 

AND OF THE SCHEDULE FOR FILING WRITTEN SUBMISSIONS 

Recommended determinations of the presiding officer 

In connection with the U.S. International Trade Commission's 

investigation under section 337 of the Tariff Act of 1930, as amended (19 

U . S . C .  13371, of alleged unfair methods of competition and unfair acts in the 

importation and sale of certain pump top insulated containers in the United 

States, the presiding officer issued a recommended determination on June 15, 

1979, that the Commission determine that there are violations of section 337 

by Apollo Limited and in the unauthorized importation of certain pump top 

insulated containers into the United States from Korea and Taiwan. The 

presiding officer certified the evidentiary record to the Commission for its 

consideration. 

The presiding officer on July 9, 1979, issued a second recommended 

determination that the Commission determine that there is no violation by 

Rollin Corporation. 

evidentiary record to the Commission for its consideration. 

The presiding officer certified the additional 

Previous to the two above described recommended determinations, the 

presiding officer recommended that the investigation be terminated as to two 
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other respondents, The Warren Company and Rainbow National, Inc. That 

recommendation will not be the subject of these oral arguments and oral 

presentat ions. 

Interested persons may obtain copies of the presiding officer's 

recommended determinations (and all other public documents) by contacting the 

office of the Secretary to the Commission, 701 E Street NW., Washington, D.C. 

20436, telephone (202) 523-0161. 

Commission hearing scheduled 

The Commission will hold a hearing beginning at 1O:OO a.m., e.d.t., on 

October 12;1979, in the Commission's Hearing Room (Room 331), 701 E Street 

NW., Washington, D.C. 20436, for two purposes. First, the Contmission will 

hear oral arguments on the presiding officer's recommendations that there are 

violations of section 337 of the Tariff Act of 1930, as amended, by Apollo 

Limited and in the unauthorized importation of certain pump top insulated 

containers from Korea and Taiwan, but no violation by Rollin Corporation. 

Second, the Commission will hear oral presentations concerning appropriate 

relief, the public-interest factors, and bonding, for consideration in the 

event that the Commission determines that there is a violation of section 

337. These matters are being heard on the same day in order to facilitate the 

completion of this investigation within time limits established under law and 

to minimize the burden of this hearing upon the parties to the investigation. 

The procedure for each portion of the hearing follows. 

Oral argument concerning the presiding officer's recommended determinations 

A party to the Commission's investigation or an interested agency wishing 

to present to the Commission an oral argument concerning the presiding 
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I 

o f f i c e r ' s  recommended d e t e r m i n a t i o n s  w i l l  b e  l i m i t e d  t o  no more than  3 0  

minutes .  A p a r t y  o r  i n t e r e s t e d  agency may r e s e r v e  10 minutes  o f  i t s  time for  

r e b u t t a l .  The o r a l  arguments w i l l  be  h e l d  i n  t h i s  o r d e r :  c o m p l a i n a n t ,  

r e s p o n d e n t s ,  i n t e r e s t e d  a g e n c i e s ,  and Commission i n v e s t i g a t i v e  s t a f f .  Any 

r e b u t t a l s  t r i l l  b e  h e l d  i n  t h i s  o r d e r :  r e s p o n d e n t s ,  c o m p l a i n a n t ,  i n t e r e s t e d  

a g e n c i e s ,  and Commicsion i n v e s t i g a t i v e  s t a f f .  

Oral p r e s e n t a t i o n s  on r e l i e f ,  t h e  p u b l i c  i n t e r e s t ,  and bonding 

F o l l o w i n g  t h e  o r a l  arguments on t h e  p r e s i d i n g  o f f i c e r ' s  recornended 

d e t e r m i n a t i o n s ,  a p a r t y  t o  t h e  i n v e s t i g a t i o n ,  an i n t e r e s t e d  a g e n c y ,  a 

p u b l i c - i n t e r e s t  group,  o r  any i n t e r e s t e d  member of t h e  p u b l i c  may make an O r a l  

p r e s e n t a t i o n  on r e l i e f ,  t h e  p u b l i c - i n t e r e s t  f a c t o r s ,  and bonding. 

1. R e l i e f .  If t h e  Commission f i n d s  a v i o l a t i o n  o f  s e c t i o n  3 3 7 ,  i t  

may i s s u e  ( 1 )  an o r d e r  which c o u l d  r e s u l t  i n  t h e  e x c l u s i o n  from e n t r y  O f  

c e r t a i n  pump t o p  i n s u l a t e d  c o n t a i n e r s  i n t o  t h e  Uni ted  S t a t e s  o r  (2) an Order 

which c o u l d  r e s u l t  i n  r e q u i r i n g  respondents  t o  cease and d e s i s t  from a l l e g e d  

u n f a i r  methods o f  c o m p e t i t i o n  o r  u n f a i r  a c t s  i n  t h e  i m p o r t a t i o n  and sale  of 

c e r t a i n  Pump t o p  i n s u l a t e d  c o n t a i n e r s .  A c c o r d i n g l y ,  t h e  Commission i s  

i n t e r e s t e d  i n  what r e l i e f  should b e  o r d e r e d ,  if any. 

2. The p u b l i c  i n t e r e s t .  If t h e  Commission f i n d s  a v i o l a t i o n  O f  

s e c t i o n  337 and o r d e r s  some form of  r e l i e f ,  i t  must c o n s i d e r  t h e  e f fec t  O f  

t h a t  r e l i e f  upon t h e  p u b l i c .  

e f fec t  O f  any e x c l u s i o n  o r d e r  or c e a s e  and desist  o r d e r  upon ( 1 )  t h e  p u b l i c  

h e a l t h  and vel fare ,  (2) c o m p e t i t i v e  c o n d i t i o n s  i n  t h e  U.S. economy, ( 3 )  the 

P r o d u c t i o n  o f  l i k e  o r  d i r e c t l y  c o m p e t i t i v e  a r t i c l e s  i n  t h e  Uni ted  S t a t e s ,  and 

( 4 )  U . S .  consumers. 

A c c o r d i n g l y ,  t h e  Commission i s  i n t e r e s t e d  i n  t h e  
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3. Bonding. If t h e  Commission f i n d s  a v i o l a t i o n  o f  s e c t i o n  337 

and o r d e r s  some form o f  r e l i e f ,  such r e l i e f  would n o t  become f i n a l  f o r  a 

GO-day p e r i o d ,  during which t h e  P r e s i d e n t  would c o n s i d e r  t h e  Commission's 

r e p o r t .  During t h i s  p e r i o d  c e r t a i n  pump t o p  i n s u l a t e d  c o n t a i n e r s  would b e  

e n t i t l e d  t o  e n t e r  t h e  Uni ted  S t a t e s  under 3 bond determined by t h e  Commission 

and p r e s c r i b e d  by t h e  S e c r e t a r y  o f  t h e  T r e a s u r y .  A c c o r d i n g l y ,  t h e  Commission 

i s  i n t e r e s t e d  i n  what bond should b e  determined,  i f  any. 

Those p e r s o n s  making an o r a l  p r e s e n t a t i o n  on any o r  a l l  of  t h e  above 

t o p i c s  w i l l  be  l i m i t e d  t o  15 m i n u t e s ,  w i t h  an a d d i t i o n a l  5 minutes  each  f o r  

summation a f t e r  a l l  p r e s e n t a t i o n s  have been  made. P a r t i c i p a n t s  w i t h  s imilar  

i n t e r e s t s  may b e  r e q u i r e d  t o  s h a r e  time. The o r d e r  o f  o r a l  p r e s e n t a t i o n s  w i l . 1  

b e  as follows: c o m p l a i n a n t ,  r e s p o n d e n t s ,  i n t e r e s t e d  a g e n c i e s ,  p u b l i c - i n t e r e s t  

g r o u p s ,  o t h e r  i n t e r e s t e d  members o f  t h e  p u b l i c ,  and Commission i n v e s t i g a t i v e  

s ta f f .  Summations will fol low t h e  same o r d e r .  

ITov t o  p a r t i c i p a t e  i n  t h e  h e a r i n g  

Any person  d e s i r i n g  t o  appear a t  t h e  Commission's h e a r i n g  m u s t  f i l e  

a w r i t t e n  r e q u e s t  t o  appear w i t h  t h e  S e c r e t a r y  t o  t h e  U.S. I n t e r n a t i o n a l  Trade  

Commission, 7 0 1  E S t r e e t  NW., Washington,  D.C. 2 0 4 3 6 ,  no la ter  than  t h e  c l o s e  

o f  b u s i n e s s  (5:15 p.m., e . d . t . )  on O c t o b e r  3 ,  1979 .  The w r i t t e n  r e q u e s t  must 

i n d i c a t e  whether such person  w i s h e s  t o  p r e s e n t  an  o r a l  argument c o n c e r n i n g  t h e  

p r e s i d i n g  o f f i c e r ' s  recommended d e t e r m i n a t i o n s  and/or  an o r a l  p r e s e n t a t i o n  

c o n c e r n i n g  r e l i e f ,  bonding,  and t h e  p u b l i c  i n t e r e s t .  Whi le  o n l y  p a r t i e s  t o  

t h e  Commission's i n v e s t i g a t i o n ,  i n t e r e s t e d  a g e n c i e s ,  and t h e  Commission 

i n v e s t i g a t i v e  s t a f f  may p r e s e n t  an o r a l  argument c o n c e r n i n g  t h e  p r e s i d i n g  

o f f i c e r ' s  recommended d e t e r m i n a t i o n ,  p u b l i c - i n t e r e s t  groups and other 
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i n t e r e s t e d  members o f  t h e  p u b l i c  are encouraged t o  make an o r a l  p r e s e n t a t i o n  

concerning  t h e  p u b l i c  i n t e r e s t .  

W r i t t e n  submiss ions  t o  t h e  Commission 

The Commission r e q u e s t s  t h a t  b r i e f s  and w r i t t e n  comments as 

d e s c r i b e d  below b e  f i l e d  no la ter  than t h e  c l o s e  o f  b u s i n e s s  on October  3, 

1979 .  W r i t t e n  r e q u e s t s  t o  p a r t i c i p a t e  i n  t h e  h e a r i n g  must a l s o  b e  f i l e d  by 

October  3, 1979 .  

1. B r i e f s  on t h e  p r e s i d i n g  o f f i c e r ' s  recommended d e t e r m i n a t i o n s .  

P a r t i e s  t o  t h e  Commission's i n v e s t i g a t i o n ,  i n t e r e s t e d  a g e n c i e s ,  and t h e  

Commission i n v e s t i g a t i v e  s t a f f  are encouraged t o  f i l e  b r i e f s  c o n c e r n i n g  

e x c e p t i o n s  t o  t h e  p r e s i d i n g  o f f i c e r ' s  recommended d e t e r m i n a t i o n s .  B r i e f s  must 

b e  served  on a l l  p a r t i e s  o f  r e c o r d  t o  t h e  Commission's i n v e s t i g a t i o n  on o r  

b e f o r e  t h e  date t h e y  are f i l e d  wi th  t h e  S e c r e t a r y .  S t a t e m e n t s  made i n  b r i e f s  

should  b e  supported by r e f e r e n c e s  t o  t h e  r e c o r d .  

p o s i t i o n s  on t h e  i s s u e s  a r e  encouraged t o  c o n s o l i d a t e  t h e i r  b r i e f s ,  i f  

poss  i b  le .  

P e r s o n s  w i t h  t h e  same 

2. W r i t t e n  comments and i n f o r m a t i o n  c o n c e r n i n g  r e l i e f ,  t h e  p u b l i c  

i n t e r e s t ,  and bonding.  P a r t i e s  t o  t h e  Commission's i n v e s t i g a t i o n ,  i n t e r e s t e d  

a g e n c i e s ,  p u b l i c - i n t e r e s t  groups ,  and any o t h e r  i n t e r e s t e d  members o f  t h e  

p u b l i c  are encouraged t o  f i l e  w r i t t e n  comments and i n f o r m a t i o n  c o n c e r n i n g  

r e l i e f ,  t h e  p u b l i c  i n t e r e s t ,  and bonding. These  submiss ions  should i n c l u d e  a 

proposed remedy, a d i s c u s s i o n  o f  t h e  effect o f  t h e  p r o p o s a l s  on t h e  p u b l i c  

h e a l t h  and welfare, c o m p e t i t i v e  c o n d i t i o n s  i n  t h e  U.S. economy, t h e  p r o d u c t i o n  

o f  l i k e  o r  d i r e c t l y  c o m p e t i t i v e  a r t i c l e s  i n  t h e  Uni ted  S t a t e s ,  and U.S. 

consumers ,  as well as a proposed d e t e r m i n a t i o n  o f  bonding. 
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3. Requests to participate in the hearing. Written requests to 

appear at the Commission hearing must be filed by October 3, 1979, as  

described above. 

Additional information 

The original and 19 true copies of all briefs and written comments 

and any written request to participate must be filed with the Secretary to the 

Commission. 

Any person desiring to discuss confidential information at the 

hearing shall request the Chairman t o  direct that a portion of the hearing be 

held - in camera. Documents containing confidential information which has been 

previously submitted subject to the protective order in this investigation 

will be treated accordingly. 

been previously submitted as confidential subject to the protective order will 

be treated as confidential only upon written request directed to the Secretary 

which includes a full statement of the reasons why the Commission should grant 

such treatment. All nonconfidential written submissions will be open to public 

inspection at the Secretary's office. 

Documents containing information which has not 

Notice of the Commission's investigation was published in the 

Federal Register of November 9, 1978 (43 F.R. 52237). 

By order of the Commission. 

Issued: September 24, 1979 



UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

In the Matter of 1 

1 

) Investigation No. 337-TA-59 
CERTAIN PUMP TOP INSULATED CONTAINERS 

NOTICE OF AMENDMENT TO THE SUPPLEMENTED 
COMPLAINT AND NOTICE OF INVESTIGATION 

Upon consideration of Motion Docket No. 59-1, as certified to the 

Commission by the administrative law judge (ALJ) on January 24, 1979, together 

with the supporting documents filed by the complainant and the Commission 

investigative attorney, and the ALJ's recommendation of January 24, 1979, that 

the supplemented complaint and notice of investigation be amended, the 

Commission is ordering: 

(1) The deletion of W.P. Hemenway Co. as a respondent in the 
supplemented complaint and the notice of investigation which was 
filed in the Federal Register on November 9, 1978 (43 F.R. 52297); 

(2 )  The deletion of the New York Merchandise Co. as a respondent in the 
supplemented complaint; and 

(3) The addition of the following new respondents to the supplemented 
complaint and the notice of investigation: 

The Warren Co. 
3104 West Lake Street 
Minneapolis, Minnesota 55416 

The Rollin Corp. 
P.O. Box 3774 
Taipei, Taiwan 

Apollo Limited 
459-22 Karibong-Dong 
Seoul, Korea 
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The Conmission i s  a l s o  o r d e r i n g  t h a t  c o m p l a i n a n t ' s  motion f o r  removal of 

t h e  r e q u e s t  f o r  a temporary e x c l u s i o n  o r d e r  from t h e  supplemented c o m p l a i n t  i s  

denied . 
Copies o f  t h e  "Conmission A c t i o n ,  Order ,  and Opinion" a r e  a v a i l a b l e  t o  

t h e  p u b l i c  during o f f i c i a l  working hours a t  t h e  Office of t h e  S e c r e t a r y ,  

Uni ted  S t a t e s  I n t e r n a t i o n a l  Trade Commission, 701 E S t r e e t  NW., Washington, 

D.C. 20436, t e l e p h o n e  ( 2 0 2 )  523-0161.  

By o r d e r  o f  the  Commission. 

I s s u e d :  March 3 0 ,  1 9 7 9  



UNITED STATES INTEXlATICNAL T'RADE CDWISSION 
Washington, D.C. 

----,--cII------c----- 
~ 

1 
I I n  the  Matter of 1 

1 
PUMP TOP INSULATED ( X " E R S  1 Invest igat ion No. 337-A-59 

NOTICE OF INVESTIGATION 

~ 

Notice is hereby given that a complaint w a s  filed w i t h  the U.S. Internat ional  

I Trade Cunmission on September 2 5 ,  1978, and supplemnted on October 6, 1978,  under 

s e c t i o n  337 of the Tariff A c t  of 1930, as m n d e d  (19 U.S.C. 13371, on behalf  of 

Aladdin Industr ies ,  I n c . ,  Nashvil le ,  Tennessee 37210, a l leging that u n f a i r  methods 

of corrpetition and unfair  acts e x i s t  i n  the inportation of c e r t a i n  prmp top 

insulated containers i n t o  the United States, or i n  their sale, by reason of: 

A. The alleged coverage of such pump top insulated containers by the claims 

of U.S. Letters Patent 4 ,113 ,147 ;  

B. The passing off of such pump top insulated containers as though they 

were conplainant's product; and 

C. 

containers.  

The f a i l u r e  to indicate  the country of o r i g i n  on such pump top insulated 

The supplemnted complaint alleges that the effect or tendency of the unfair 

methods of campetition and unfair acts is to destroy or s u b s t a n t i a l l y  i n j u r e  an 

industry, e f f i c i e n t l y  and econanically operated, i n  the United States. 

requests  a tenporary order of exclusion from entry i n t o  the United States of the 

inports i n  question. 

a permanent exclusion of said irrports be ordered, and a cease and d e s i s t  order be 

issued. 

Complainant 

Camplainant further requests  that, after a f u l l  invest igat ion 
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Having considered the supplemented camplaint, the U .S . International Trade 
Comnission, on October 24, 1978, ORDERED: 

(1) That, pursuant to subsection (b) Of section 337 of the Tariff Act of 

1930, as amended (19 U.S.C. 13371, an investigation be instituted to determine, 

under subsection (c) whether, on the basis of the allegations set forth in the 

supplemnted camplaint, there is, or there is reason to believe there is, a 

violation of subsection (a) of this section in the hprtation into the United 

States and the sale within the United States of pmp top insulated containers or 

conponents thereof by reason of: 

(a) The alleged coverage of such pump top insulated containers by 

claims of the U.S. Letters Patent 4,113,147; 

(b) The passing off of such PUMP top insulated containers as 

though they were conplainant's product; and 

(c) The failure to indicate the country of origin on such pump top 

insulated containers, wherein 

the effect or tendency of these alleged unfair methods of competition and 

unfair acts is to destroy or substantially injure an industry, efficiently and 

economically operated, in the United States. 

(2) That, for the purpose of this investigation so instituted, the following 

are hereby namd as parties: 

(a) The complainant is: 

Aladdin Industries, Inc. 
703 Murfreesboro Road 
Nashville, Tennessee 37210 

(b) The respondents are the following companies alleged to be involved 

in the unauthorized importation of such articles into the United States, or in their 
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sale, and are parties upon which the supplemnted camplaint and this notice are 

to be served: 

W.P. Hemnway Cchnpany 
1405 N.W. 14th Street 
Portland, Oregon 97209 

Rainbow National, Inc. 
3104 West Lake Street 
Minneapolis, Minnesota 55416 

(c) Donald R. Dinan, U.S. Internatimal Trade Cammission, 701 E Street, 

N.W., Washington, D.C. 20436, is hereby named Commission investigative attorney, a 

party to this investigation. 

( 3 )  That, for the investigation so instituted, Chief Administrative Law 

Judge, Donald K. Duvall, U.S. International Trade Comnission, 701 E Street, N.W., 

Washington, D.C. 20436, shall designate the presiding officer. 

Responses must be suhitted by the named respondents in accordance with 

section 210.21 of the U.S.  International Trade Comnission's Rules of Practice and 

Procedure, as amended (19 C.F.R. 210.21). Pursuant to 201.16(d) and 210.21(a) of 

the Rules, such responses will be considered by the U.S. International Trade 

Comnission if received not later than 20 days after the date of service of the 

supplemented complaint. Extensions of time for submitting a response will not be 

granted unless good and sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation in the 

supplemented complaint and in this notice m y  be deemed to constitute a waiver Of 

the right to appear and contest the allegations of the supplemented complaint and 

this notice, and will authorize the presiding officer and the U.S.  International 

Trade Comnission, without further notice to the respondent, to find the facts to 
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be as alleged in the supplemnted complaint and this notice and to enter both a 

reconmended determination and a final determination, respectively, containing 

such findings . 
The supplemented complaint is available for inspection by interested persons 

at the Office of the Secretary, U.S. International Trade Camnission, 701 E Street, 

N.W., Washington, D.C. 20436, and in the New York City office of the U.S. 

International Trade Cdssion, 6 World Trade Center, New York, New York 10048. 

By order of the Comnission. 

K E N "  R. MASON 
Secretary 

ISSUED: November 6, 1978 



UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C.  20436 

I n  t h e  Matter o f  ) 
1 

PUMP TOP INSULATED CONTAINERS ) 
) -------- 

I n v e s t i g a t i o n  No. 337-TA-59 

COMMISSION DETERMINATION, ORDER, AND OPINION 

The U.S. I n t e r n a t i o n a l  Trade Commi.ssion conducted an i n v e s t i g a t i o n  under 

t h e  a u t h o r i t y  o f  sect ion 337 o f  t h e  T a r i f f  Act o f  1 9 3 0 ,  a s  amended ( 1 9  U.S.C. 

1 3 3 7 1 ,  o f  a l l e g e d  u n f a i r  methods o f  c o m p e t i t i o n  and u n f a i r  acts  i n  t h e  

unauthor ized  i m p o r t a t i o n  i n t o  or  sa le  i n  t h e  Uni ted  S t a t e s  o f  pump t o p  

i n s u l a t e d  c o n t a i n e r s  - 1 1  by r e a s o n  o f  t h e  in f r ingement  o f  U.S. L e t t e r s  P a t e n t  

No. 4 , 1 1 3 , 1 4 7 ,  t h e  unlawful  copying  o f  t r a d e  d r e s s ,  and t h e  f a i l u r e  t o  

i n d i c a t e  t h e  c o u n t r y  o f  o r i g i n .  - 21  On November 1 ,  1 9 7 9 ,  t h e  Commission 

unanimously determined t h a t  t h e r e  was a v i o l a t i o n  o f  s e c t i o n  337 and o r d e r e d  

t h a t  pump t o p  i n s u l a t e d  c o n t a i n e r s  which i n f r i n g e  U.S. L e t t e r s  P a t e n t  No. 

4 , 1 1 3 , 1 4 7  b e  exc luded from e n t r y  i n t o  t h e  Uni ted  S t a t e s  f o r  t h e  term o f  t h a t  

p a t e n t  ( u n t i l  September 2 5 ,  1 9 9 5 )  u n l e s s  t h e  i m p o r t a t i o n  i s  l i c e n s e d  by t h e  

p a t e n t  owner. 

---- 
1/ Pump t o p  i n s u l a t e d  c o n t a i n e r s  are vacuum b o t t l e s  f i t t e d  w i t h  a pumping 

meFhanism which allows t h e  u s e r  t o  pump t h e  l i q u i d  from i n s i d e  t h e  c o n t a i n e r  
wi thout  opening it. T h i s  h e l p s  to keep  t h e  l i q u i d  a t  t h e  d e s i r e d  temperature  
and t o  e l i m i n a t e  most s p i l l s ,  
t h e  i n d u s t r y .  

These  c o n t a i n e r s  are known as "a i r  p o t s "  w i t h i n  

- 2/  T h i s  l as t  a l l e g a t i o n  was withdrawn by Aladdin.  
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The purpose o f  t h e  Commission d e t e r m i n a t i o n  and o r d e r  which follow i s  t o  

provide  f o r  t h e  f i n a l  d i s p o s i t i o n  o f  t h e  Commi.ssion's i n v e s t i g a t i o n  o f  pump 

t o p  i n s u l a t e d  c o n t a i n e r s .  

Determinat ion  

Having reviewed t h e  r e c o r d  compiled i n  t h i s  i n v e s t i g a t i o n ,  t h e  Commission 

on November 1 ,  1 9 7 9 ,  determined-- 

1 .  That w i t h  r e s p e c t  t o  Apol lo  L i m i t e d ,  a respondent i n  t h i s  

i n v e s t i g a t i o n ,  t h e r e  is a v i o l a t i o n  o f  s e c t i o n  337 o f  t h e  T a r i f f  Act o f  1 9 3 0 ,  

as amended, i n  t h e  i m p o r t a t i o n  i n t o  and sale  i n  t h e  Uni ted  S t a t e s  o f  pump t o p  

i n s u l a t e d  c o n t a i n e r s  by t h e  owner, i m p o r t e r ,  c o n s i g n e e ,  or a g e n t  o f  e i t h e r ,  

t h e  e f f e c t  o r  tendency o f  which i s  t o  s u b s t a n t i a l l y  i n j u r e  an  i n d u s t r y ,  

e f f i c i e n t l y  and e c o n o m i c a l l y  o p e r a t e d ,  i n  t h e  Uni ted  S t a t e s ;  

2. That  t h e  a p p r o p r i a t e  remedy f o r  such v i o l a t i o n  is t o  d i r e c t  t h a t  

pump t o p  i n s u l a t e d  c o n t a i n e r s  manufactured abroad which i n f r i n g e  U.S. L e t t e r s  

P a t e n t  No. 4 , 1 1 3 , 1 4 7  b e  exc luded from e n t r y  i n t o  t h e  Uni ted  S t a t e s  for  t h e  

term o f  s a i d  p a t z n t ,  e x c e p t  where such i m p o r t a t i o n  i s  l i c e n s e d  by t h e  owner o f  

s a i d  p a t e n t ;  

3. T h a t ,  a f t e r  c o n s i d e r i n g  t h e  e f f e c t  o f  such e x c l u s i o n  upon t h e  p u b l i c  

h e a l t h  and welfare,  c o m p e t i t i v e  c o n d i t i o n s  i n  t h e  U.S. economy, t h e  p r o d u c t i o n  

of l i k e  o r  d i r e c t l y  c o m p e t i t i v e  a r t i c l e s  i n  t h e  Uni ted  S t a t e s ,  and U.S. 

consumers,  such pump t o p  i n s u l a t e d  c o n t a i n e r s  should  b e  exc luded from e n t r y ;  

and 

4. That t h e  bond provided f o r  i n  s u b s e c t i o n  ( g I ( 3 )  o f  s e c t i o n  337 of 

t h e  T a r i f f  Act o f  1 9 3 0 ,  as  amended, he i n  t h e  amount o f  6 3  p e r c e n t  ad va lorem 

(ad va lorem t o  b e  determined i n  a c c o r d a n c e  w i t h  s e c t i o n  4 0 2  o f  t h e  T a r i f f  A c t  

o f  1 9 3 0 ,  as amended ( 3 9  U.S.C. 1 4 0 1 a ) )  o f  t h e  imported a r t i c l e .  
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Order 

Accordingly ,  i t  i s  h e r e b y  ordered-- 

1. That pump t o p  i n s u l a t e d  c o n t a i n e r s  which i n f r i n g e  U.S. L e t t e r s  

P a t e n t  No. 4 , 1 1 3 , 1 4 7  are exc luded from e n t r y  i n t o  t h e  Uni ted  S t a t e s  f o r  t h e  

term o f  s a i d  p a t e n t ,  e x c e p t  where such i m p o r t a t i o n  i s  l i c e n s e d  by t h e  owner o f  

s a i d  p a t e n t ;  

2. 

are e n t i t l e d  t o  e n t r y  i n t o  t h e  Uni ted  S t a t e s  under bond i n  t h e  amount o f  6 3  

p e r c e n t  ad va lorem (ad valorem t o  b e  determined i n  a c c o r d a n c e  w i t h  s e c t i o n  4 0 2  

o f  t h e  T a r i f f  Act o f  1 9 3 0 ,  as amended (19 U.S.C. 1401a)) from t h e  day a f t e r  

t h i s  o r d e r  i s  r e c e i v e d  by t h e  P r e s i d e n t  pursuant t o  s e c t i o n  337(g)  o f  t h e  

T a r i f f  Act of 1 9 3 0 ,  as amended, u n t i l  such time as t h e  P r e s i d e n t  n o t i f i e s  t h e  

Commission t h a t  h e  approves or  d isapproves  t h i s  a c t i o n ,  b u t ,  i n  any e v e n t ,  n o t  

l a t e r  than  60 days a f t e r  such  d a t e  o f  r e c e i p t ;  

That  pump t o p  i n s u l a t e d  c o n t a i n e r s  ordered  t o  b e  exc luded from e n t r y  

3. That  t h i s  o r d e r  b e  p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  and t h a t  t h i s  

order  and t h e  o p i n i o n  i n  support  t h e r e o f  be s e r v e d  upon each p a r t y  o f  r e c o r d  

i n  t h i s  i n v e s t i g a t i o n  and upon t h e  U.S. Department o f  H e a l t h ,  E d u c a t i o n ,  and 

Welfare, t h e  U.S. Department o f  J u s t i c e ,  t h e  F e d e r a l  Trade  Commission, and t h e  

S e c r e t a r y  o f  t h e  T r e a s u r y ;  and 

4. That  t h e  Commission may amend t h i s  o r d e r  at any time. 

By t h e  o r d e r  o f  t h e  Commission. 

S e c r e t a r y  

I s s u e d :  November 9 ,  1 9 7 9  





COMMISSION OPINION 

Procedural History 

The present investigation was instituted by the Commission on November 9, 

1978, on the basis of a compl-aint filed by Aladdin Industries, Incorporated 

(Aladdin). Aladdin alleged that there was a violation of section 337 of the 

Tariff Act of 1930, as amended, by reason of the unauthorized importation or 

sale of pump top insulated containers which (a) infringe Aladdin's patent, 

U.S. Letters Patent No. 4,113,147 (the '147 patent), (b) unlawfully copy 

Aladdin's trade dress, and (c) fail to indicate on the imported pump top 

insulated containers the country of origin. - 11 

The notice of investigation, published in the Federal Register on 

November 9, 1978 (43 F.R. 522971, named W.P. Hemenway Co. (Hemenway) and 

Rainbow National, Inc. (Rainbow) as respondents. However, on March 30, 1979, 

the Commission ordered - 2 1  that the notice of investigation be amended, 

pursuant to a motion by Aladdin, - 3 1  to delete Hemenway as a respondent and to 

add The Warren Company (Warren), Apollo Limited (Apollo), and The Rollin 

Corporation (Rollin) as respondents. Rollin, however, was named as respondent 

only insofar as the allegation of unlawful copying o f  trade dress. $1 

On May 18, 1979, Aladdin moved to terminate - 51 Warren and Rainbow. The 

motion was based on a settlement agreement between Aladdin and these two 

respondents. (Apollo and Rollin were unaffected by this motion.) Warren, 

- 11 Aladdin later abandoned this third allegation. 
21 Commission Action, Order, and Opinion of March 30, 1979 (Opinion issued 

- 3 1  Motion Docket No. 59-1. 
4 1  Commission Action, Order, and Opinion of March 30, 1979 (Opinion issued 

- 51 Motion Docket No. 59-3. 

April 9, 1979). 

April 9, 19791, at p. 5 of Opinion. 



Appollo, the Commission investigative attorney, and the ALJ supported the 

motion for termination. 61 - 
On August 3, 1979, the Commission voted to accept the settlement 

agreement and terminate the investigation as to Warren and Rainbow. The 

Department of Justice and the Federal Trade Commission were given the 

opportunity to comment on the agreement, but no opposing comments were 

received. The order to terminate was issued on September 25, 1979. 7 1  - 
On May 18, 1979, Aladdin and the Commission investigative attorney filed 

a joint motion for summary determination. - 8/ The motion alleged that Apollo, 

Rollin, and eight other companies known to have either imported or exported 

pump top insulated containers to the United States 9/ had engaged in the - 
unfair methods of competition or unfair acts of patent infringement and/or 

unlawful copying of trade dress. The motion was supported by a memorandum and 

various affidavits and exhibits. 

On June 15, 1979, the ALJ recommended (hereinafter June 15 RD) on the 

basis of that joint motion that Apollo be found in violation of section 337 

and that a violation be found in the unauthorized importation of certain pump 

top insulated containers into the United States from Korea and Taiwan. 

61 Warren and Rainbow joined in the motion (see - Motion Docket No. 59-3; 
fried May 18, 19791, and the Commission investigative attorney signed the 
motion in concurrence. On June 12, 1979, the ALJ issued her recommendation 
that the motion be granted without a finding of violation. 

7/ - See Commission Action, Order, and Memorandum Opinion of September 25, 
1979. 
- 8/ Motion Docket No. 59-4. 
91  Those eight companies were served by the Commission investigative 

attorney with requests for information and informed of the possibility to 
intervene. 
4. No motions to intervene were filed. 

The notice of termination was published in 44 F.R. 56995, Oct. 3, 1979. 

L_ See Motion for Summary Determination (Motion Docket No. 59-41, at 
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The ALJ in the June 15 RD also stated that the facts established in the 

joint motion for summary determination did not support a finding of violation 

in regard to Rollin. 10/ 

recommendation (Motion No. 59-5); 11/ the motion was denied. 12/ A hearing 

was held on June 26, 1979, by the ALJ, who considered evidence and arguments 

of Aladdin and the Commission investigative attorney concerning the 

allegations against Rollin, which did not appear at the hearing. On July 9, 

1979, the ALJ issued a second recommended determination (July 9 RD) in which 

she recommended that Rollin be found not in violation of section 337 based on 

the fact that there was no evidence that Rollin had imported pump top 

insulated containers into the United States. 

Aladdin moved for reconsideration of the - 

- - 

Both Aladdin and the Commission investigative attorney filed exceptions 

to the July 9 RD, arguing that the evidence on record showed that Rollin had 

violated section 337 of the Tariff Act, as amended. 

Apollo never answered the complaint or motions filed with the Commission 

or made an appearance. Rollin contacted the Commission by letter and 

requested that the investigation regarding it be terminated. 13/ The ALJ 

denied the motion to terminate. 14/ 

- 

- 
Oral arguments and oral presentations were held on the ALJ's recommended 

determinations as well as the issues of appropriate relief, the public 

interest, and bonding on October 12, 1979. 15/ Aladdin and the Commission - 

10/ See June 15 RD, at app. A, p. 9. 
11/ Filed June 20, 1979. - m/ Order No. 2, issued June 21, 1979. 
13/ Motion Docket No. 59-6. 
- 14/ Order No. 3; issued June 21, 1979. 
15/ See Hearing Transcript, Oct. 12, 1979. 

- -  

- 
- -  
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investigative attorney were represented; neither respondent appeared. The 

government agencies notified of the hearing did not comment. 

On November 1, 1979, the Commission determined unanimously that Apollo 

was in violation of section 337. Additionally, the Commission determined 

unanimously to exclude from entry into the United States pump top insulated 

containers which infringe U.S. Letters Patent No. 4,113,147. The bond, 

pursuant to section 337(g)(3), was determined in the amount of 63 percent ad 

valorem (ad valorem to be determined in accordance with section 402 of the 

Tariff Act of 1930, as amended (19 U.S.C. 1401a)) of the imported article. 

The Issue of Violation 

Having considered the ALJ's recommended determinations and the record 

compiled in this proceeding, the Commission determines that there is a 

violation of section 337 in the importation into and sale in the United States 

of certain pump top insulated containers, the effect or tendency of which is 

to substantially injure an industry, efficiently and economically operated, in 

the United States. Specifically, the Commission finds that the products of 

Apollo infringe the '147 patent owned by Aladdin, which has the effect or 

tendency to substantially injure Aladdin, an efficiently and economically 

operated industry in the United States. The Commission also finds no 

violation of section 337 by Rollin. 16/ 

findings of fact and conclusions of law of the ALJ, more fully discussed 

below, to the extent not inconsistent with this opinion. The reasons for our 

findings are as follows. 

The Commission hereby adopts the - 

16/ But see n. 20, infra. - -- 
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1. U n f a i r  methods o f  c o m p e t i t i o n  and u n f a i r  acts.  

( a )  P a t e n t  in f r ingement .  Aladdin owns t h e  '147 p a t e n t  by v i r t u e  

o f  assignment o f  t h a t  p a t e n t ,  which was i s s u e d  on September 1 2 ,  1978. - 17/ The 

'147 p a t e n t  c o v e r s  t h e  pump t o p  i n s u l a t e d  c o n t a i n e r  which Aladdin manufactures  

and s e l l s  i n  t h e  United S t a t e s .  

Under 35 U.S.C. 282, t h e  v a l i d i t y  o f  a p a t e n t  i s  t o  b e  presumed u n l e s s  

t h e  p a r t y  a s s e r t i n g  t h a t  t h e  p a t e n t  i s  i n v a l i d  can  prove i t s  i n v a l i d i t y .  No 

c h a l l e n g e  h a s  b e e n  made t o  t h e  v a l i d i t y  o f  t h e  '147 p a t e n t ;  t h e r e f o r e ,  it i s  

presumed v a l i d .  

F o r  a p a t e n t  t o  b e  i n f r i n g e d ,  it i s  n e c e s s a r y  t h a t  a t  least  one v a l i d  

Whether in f r ingement  o f  a claim e x i s t s ,  and t h e r e f o r e  claim b e  i n f r i n g e d .  

in f r ingement  o f  t h e  p a t e n t ,  i s  a q u e s t i o n  f o r  t h e  f i n d e r  o f  fact .  It r e q u i r e s  

comparison o f  t h e  e lements  o f  t h e  claims w i t h  t h e  product  which a l l e g e d l y  

i n  f r i n g e s  t h a t  claim . 
Aladdin argued p a t e n t  in f r ingement  and used as i l l u s t r a t i v e  claims, 

claims 1 ,  4, and 15  o f  t h e  '147 p a t e n t .  18/ Upon comparison on t h e  b a s i s  o f  

t h o s e  claims w i t h  t h e  p h y s i c a l  e x h i b i t  on t h e  r e c o r d  which i s  a t t r i b u t e d  t o  

- 

A p o l l o ,  - 19/ t h e  Commission f i n d s  t h a t  t h e  Apol lo  product  does i n f r i n g e  t h e  

'147 p a t e n t .  A l l  t h e  e lements  o f  t h o s e  t h r e e  claims are p r e s e n t  i n  t h e  Apol lo  

product  . 
The Commission, t h e r e f o r e ,  adopts  t h e  c o n c l u s i o n s  o f  law o f  t h e  ALJ as 

t h e y  relate t o  t h e  i s s u e  o f  p a t e n t  i n f r i n g e m e n t  by Apol lo .  

1 - -  
18/ See  appendix ,  i n f r a .  G e n e r a l l y ,  t h o s e  claims c o v e r  t h e  pumping 

mechanism which i n c l u d e s  a c i r c u l a r  d i s k  and r u b b e r  diaphragm and t h e  
combinat ion o f  t h a t  mechanism w i t h  a vacuum b o t t l e .  

- -  - 

- 191 Exh. No. 4, submit ted  w i t h  c o m p l a i n t ;  f i l e d  Sept .  2 5 ,  1978. 
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( b )  Unlawful copying o f  t r a d e  dress. Having found p a t e n t  

i n f r i n g e m e n t ,  t h e  Commission does not  r e a c h  t h e  a l l e g a t i o n  o f  unlawful  copying 

o f  Aladdin ' s  t r a d e  dress by Apol lo .  - 201 

201 Commissioners S t e r n  and A l b e r g e r  a l s o  determine t h a t  t h e r e  i s  no 
unlawful  m i s a p p r o p r i a t i o n  o f  compla inant ' s  t r a d e  d r e s s  by any o f  t h e  
respondents  i n  t h i s  i n v e s t i g a t i o n .  While t h e  ALJ found t h e  r e q u i s i t e  e lements  
o f  v i o l a t i o n  t o  exis t  wi th  r e s p e c t  t o  t h i s  i s s u e ,  t h e  o t h e r  Commissioners do 
not  address  it. Commissioners Alberger  and S t e r n  make t h e  f o l l o w i n g  s t a t e m e n t  
on t h i s  i s s u e :  

"We f i n d  t h a t  complainant  h a s  n o t  met t h e  burden o f  showing t h e  r e q u i s i t e  
e lements  f o r  a f i n d i n g  o f  m i s a p p r o p r i a t i o n  of t r a d e  d r e s s .  I n  C e r t a i n  Novel ty  
Glasses ( I n v .  No. 337-TA-55) we s t a t e d  t h a t  t h r e e  e lements  must b e  shown t o  
receive p r o t e c t i o n  a g a i n s t  another  u s i n g  t h e  same o r  c o n f u s i n g l y  similar t r a d e  
d r e s s .  F i r s t ,  t h e  trade dress must i n c l u d e  n o n f u n c t i o n a l  d e s i g n  f e a t u r e s .  
Second,  t h e r e  must b e  a showing t h a t  such f e a t u r e s  have a c q u i r e d  secondary  
meaning,  i . e . ,  t h a t  t h e  p u b l i c  a s s o c i a t e s  a p a r t i c u l a r  t r a d e  dress wi th  a 
c e r t a i n  product  and understands it t o  come from a s i n g l e  s o u r c e .  T h i r d ,  t h e r e  
must b e  a l i k e l i h o o d  o f  c o n f u s i o n .  

I n  t h i s  case, t h e r e  i s  n o t  t h e  same compel l ing showing o f  secondary 
meaning which e x i s t e d  i n  Novel ty  Glasses. 
c o u r t s  l o o k  t o  s e v e r a l  f a c t o r s ,  i n c l u d i n g  l e n g t h  o f  time on t h e  market ,  t h e  
amount o f  a d v e r t i s i n g ,  consumer s u r v e y s ,  and o t h e r  f a c t o r s .  The d e c i s i o n  i s  
one t o  b e  l e f t  t o  t h e  trier o f  fact  on t h e  b a s i s  o f  t h e  r e c o r d  b e f o r e  i t .  
While some might not  s e e  t h e  d i f f e r e n c e s  between t h e  r e c o r d  i n  t h e  p r e s e n t  
case and i n  Novel ty  Glasses, t h e r e  are c e r t a i n  d i f f e r e n c e s .  I n  t h i s  case, t h e  
product  had been on t h e  market  f o r  a s h o r t e r  p e r i o d  o f  time than  i n  our  p r i o r  
d e c i s i o n  ( 5  months as opposed t o  18  months). The l e n g t h  o f  time on t h e  market  
i s  p a r t i c u l a r l y  important i n  t h i s  c a s e ,  because  u n l i k e  i n  Novel ty  G l a s s e s ,  we 
a r e  d e a l i n g  wi th  n o n f u n c t i o n a l  f e a t u r e s  which a r e  n o t  so unusual  
o r  a r b i t r a r y  as t o  d i s t i n g u i s h  t h e  product  i n  q u e s t i o n  from o t h e r ,  similar 
products .  The more d i s t i n c t i v e  a p a r t i c u l a r  d e s i g n  i s ,  t h e  more r a p i d l y  it i s  
l i a b l e  t o  a c q u i r e  secondary meaning. But  i n  t h i s  case we do n o t  feel  t h a t  t h e  
facts  support  such a f i n d i n g .  

had a c t u a l  ev idence  o f  d e l i b e r a t e  c o p y i n g ,  which many c o u r t s  have h e l d  t o  b e  a 
s u f f i c i e n t  b a s i s  f o r  e s t a b l i s h i n g  at  least a presumption o f  se.condary meaning,  
p a r t i c u l a r l y  where t h e  des ign  i s  d i s t i n c t i v e .  - S e e ,  E.R. Squibb & Sons ,  I n c .  
v. Premo Pharmaceut ica l  L a b s ,  I n c . ,  195  U.S.P.Q. 545  (S.D.N.Y. 1 9 7 7 ) ;  S c h o l l  
I n c .  v .  Tops E.H.R. Corp. 185  U.S.P.Q. 754  (D.C.N.Y.  1975) .  No such e v i d e n c e  
was p r e s e n t e d  i n  t h i s  c a s e ,  and we cannot  make any i n f e r e n c e s  o f  i n t e n t i o n a l  
palming o f f  from t h e  r e c o r d  b e f o r e  us .  

a d v e r t i s e d  e x t e n s i v e l y  on n a t i o n a l  t e l e v i s i o n .  While we c i t e d  a d v e r t i s i n g  
e f f o r t s  as a r e l e v a n t  c o n s i d e r a t i o n  i n  Novel ty  Glasses, we do n o t  fee l  t h a t  

I n  e s t a b l i s h i n g  secondary  meaning,  

C e r t a i n  Novelty  Glasses a l s o  d i f f e r e d  from t h e  p r e s e n t  case i n  t h a t  we 

There i s  ev idence  on t h e  r e c o r d  t h a t  t h e  product  i n  q u e s t i o n  was 

(Continued) 
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2. Importation and sale. The ALJ has.found that Apollo has imported 

some 50,000 pump top insulated containers. - 21/ 

that finding of fact and adopt her findings of fact and conclusions of law as 

We think the record supports 

to this issue. 

In the July 9 RD, the ALJ concluded that Aladdin had not proved that the 

pump top insulated containers manufactured by Rollin were imported into or 

sold in the United States. Based on our examination of the record, we have 

reached the same conclusion and, therefore, have not found Rollin in violation 

of section 337. 

We base our conclusion on the same grounds as did the ALJ and adopt those 

findings of fact and conclusions of law. The record shows that Rollin offered 

to export pump top insulated containers to Cut-Rate Toys in the United States, 

but that this offer was solicited by Aladdin. - 22/ 

record which would show that sales were actually made. 

evidence appears in the record demonstrating that Venture Department Stores in 

Chicago, which sold allegedly infringing pump top insulated containers to 

counsel for Aladdin, had purchased those containers from Rollin. 

No evidence is on the 

Additionally, no 

Lacking a showing of importation or sale by Rollin to U.S. retailers or 

consumers, Rollin cannot be found in violation of section 337. 

(Continued) 
the evidence in this case of advertising is alone sufficient to warrant a 
finding of secondary meaning, particularly in light of the differences 
mentioned above. 

In sum, we do not find that complainant has established even a prima 
facie showing on the trade dress issue. We, therefore, in accordance with CFR 
section 210.50 and section 210.55, determine with respect to this question 
that there is no violation of section 337." 
- -  211 See Hogen deposition, at 6-7. 
22/ Transcript of June 27, 1979 hearing before the ALJ, at 18. 

Complainant's hearing exh. No. 3. 
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3. Injury and causation thereof. The ALJ in her June 15 RD found that 

domestic shipments declined \>etween the fiscal year ending in April 1978, and 

the fiscal year ending in April 1979. - 231 Additionally, she found that 

Aladdin was forced to reduce the price it charged for its pump top insulated 

containers in order to compete with the imported pump top insulated 

containers. 241 

affidavit that there was a decrease in gross sales which exceeds the amount 

Moreover, we note that Aladdin's comptroller has sworn in an 
7 

which corresponds to the price decrease. 25/ For these reasons we think the - 
record supports the allegation of substantial injury to Aladdin. 

The importation by Warren of approximately 50,000 pump top insulated 

containers from Apollo occurred during the period October 1978 through 

February 1979. 

shipments declined and is evidence in support of the finding that these 

importations were the cause of the injury. 

This was the same period during which Aladdin's domestic 

4. Efficiently and economically operated domestic industry. We have 

concluded that Aladdin has shown that its production of pump top insulated 

containers manufactured in accordance with the '147 patent is an efficiently 

and economically operated domestic industry. 

Aladdin has purchased and uses modern equipment in the manufacture of the 

products in question as well as with its other lines of vacuum bottles. 

equipment is continually updated as the technology changes. A sizable capital 

program has been available for maintaining the equipment as well as continuing 

This 

- 23/ June 15 RD (confidential version), app. A, at 7. 
241 Id. 
- -  25/ See Katsoulis affidavit (confidential version), at 2. 
- -  
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to support research and development for its products, including the pump top 

insulated container. 

Aladdin in its manufacturing facilities for the pump top insulated 

container has employed a large number of persons for the various aspects of 

producing the product. Additionally, there is substantial space dedicated to 

the manufacture and warehousing of these products. %/ 

Remedy, the Public Interest, and Bonding 

1. Remedy. 

The Commission finds that an exclusion order is the appropriate remedy 

for the violation of section 337 which we have found to exist. Therefore, we 

have ordered exclusion from entry into the United States of pump top insulated 

containers which infringe U.S. Letters Patent No. 4 , 1 1 3 , 1 4 7 ,  except where such 

importation is licensed by the owner. This exclusion will run for the term of 

this patent, i.e., through September 25 ,  1995. 

2 .  The public interest. 

Under subsection (d) of section 3 3 7 ,  the Commission must consider the 

effect of an exclusion order on the public health and welfare, competitive 

conditions in the U.S. economy, the production of like or directly competitive 

articles in the U.S. economy, and U.S. consumers. Opportunity for making 

couments on those possible effects was given to the public, as well as to the 

Federal Trade Commission, the Department of Justice, the Department of Health, 

Education, and Welfare, and the Customs Service. No substantive comments were 

received which indicated that the exclusion order would have a negative effect 

- 26/ -9 See - in general, Church affidavit (confidential version), at 2-3. 
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on those elements. The Commission, therefore, determined that there are no 

public-interest factors which oppose the issuance of the exclusion order in 

this investigation. 

3. Bonding. 

The Commission has determined that a bond in the amount of 63 percent ad 

valorem (ad valorem to be determined in accordance with section 402 of the 

Tariff Act of 1930, as amended (19 U.S.C. 1401a)) of the imported pump top 

insulated containers should be required during the 60-day period in which the 

President may approve the Commission's determination or disapprove it for 

policy reasons. A bond in this amount is designed to offset any unfair 

competitive advantage accruing to importers or sellers of pump top insulated 

containers which infringe the '147 patent. 



APPEND I X 
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1571 ABSTRACT 
A vacuum bottle includes a pump dispenser for dispens- 
ing liquids from the temperature insulating interior 
without the need for removing the top or pouring. The 
pump dispenser employs a manually operated disk to 
pump air from a diaphragm into the bottle interior 
where it forces the liquid contents up a fluid tube and 
out a dispensing spout. A plurality of  spaced ribs im- 
prove the operation of  the dispenser mechanism by 
preventing twisting of  the disk during pumping. 

17 Claims, 10 Drawing Figures 
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VACUUM BOTTLE WITH AIR PUMP TO 
PRESSURIZED BOTTLE TO EFFECT 

DISPENSING 

CROSS REFERENCE T O  RELATED 
APPLICATION 

This application is a continuation-in-part of applica- 
tion Ser. No. 803,736, filed June 6, 1977, now aban- 
doned. 

BACKGROUND OF T H E  INVENTION 
This invention relates to the field of vacuum insulated 

containers of the type commonly referred to as thermos 
bottles. More specifically, it relates to an improvement 
in thermos bottle construction whereby the need to 
remove a cap to dispense the liquid therefrom is 
avoided. Since the purpose of a thermos bottle is to 
maintain its contents at a desired serving temperature, 
either hot in the case of coffee and the like or cold in the 
case of soft drinks, it is desirable to maintain the integ- 
rity of the vacuum unit to prevent heat transfer. 

Prior thermos bottle designs, whether wide mouth or 
narrow mouth in construction, usually require that a 
cap be removed and the bottle be tipped to some degree 
to pour the contents from the bottle. During this dis- 
pensing operation the insulating properties of the bottle 
are impaired. Another disadvantage of prior designs is 
that during pouring it is easy to spill the contents and if 
the liquid is hot, bums can result. The present invention 
provides an improved vacuum bottle design which 
avoids the necessity for pouring liquids therefrom and 
which maintains the integrity of the temperature insu- 
lating bottle. These objectives are accomplished by the 
provision of a pump dispenser as part of the vacuum 
bottle design. The dispenser is mounted on the top of 
the bottle in place of a cap and permits the dispensing of 
liquids from the heat insulating interior in response to 
manual pumping. 

Pump units for vacuum bottles have been developed 
by others. These devices are highly complex employing 
a great number of components and being relatively 
more expensive to manufacture than the present inven- 
tion. The present invention achieves its simplicity 
through the use of a user controlled air intake and an 
efficient design whereby many of the components serve 
more than one function in the overall design. 

It is, accordingly, one object of the invention to pro- 
vide a simple low cost pump unit having a vacuum 
insulated or similarly insulated bottle which employs a 
relatively low number of reliable components to accom- 
plish its fluid pumping function. 

Another object of the invention is the provision of a 
pump dispenser for a vacuum bottle which can be sub- 
stituted for a cap of existing vacuum bottles. 

A furtlicr object is thc provision of a pimp dispenser 
for an insulating container, such as a Styrofoam con- 
tainer, which dispenscr can be utilized in place of a cap. 

A further object is the provision of a pump dispenser 
which is manually operated to dispense liquids from the 
interior of a container and which employs a mechani- 
cally operated pumping device free from jamming due 
to angular movement of the pumping disk. 

Other objects and advantages of the invention will be 
apparent from the remaining portion of the specifica- 
tion. 
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2 
HRIEF DESCRIPTION OF THE DRAWINGS 
FIG. 1 is a perspective view of a thermos bottle and 

pump dispenser according to the invention. 
FIG. 2 is a cross sectional view of the pump dispenser 

according to the invention. 
FIG. 3 is a cross sectional view of the pump diyxnscr 

and thermos bottle showing the dispenser in its actuated 
position. 

FIGS. 4 and 5 are enlarged sectional views of the 
lower portion of the pump dispenser illustrating opera- 
tion of the gasket seal. 

FIG. 6 is a sectional view along the lines 6-6 of FIG. 
2. 

FIG. 7 is a sectional view along the lines 7-7 of FIG. 
6. 

FIG. 8 illustrates thc use of a pump unit according to 
the present invention o n  a nonvacuuni insulatcd con- 
tainer of a larger size than the thermos bottle of FIG. 1. 

FIG. 9 is a view similar to FIG. 2 illustrating the use 
of a gasket according to a second embodiment of the 
invention. 

FIG. 10 is a sectional view similar to FIGS. 4 and 5 
illustrating the operation of the gasket according to the 
second embodiment. 

DETAILED DESCRIPTION 
Referring to FIGS. 1, 2 and 3, the vacuum bottle and 

dispenser according to  the invention are illustrated. The 
vacuum bottle, for the purpose of the present applica- 
tion, includes an outer jacket 10, a vacuum filler 12, a 
bottom cap 14, and a filler spacer 16 which positions the 
filler 12 in the jacket and protects the glass nipple 
through which air is withdrawn from the interior of the 
filler. In the embodiment illustrated in FIG. 3 the filler 
is shown as being a narrow neck bottle, that is, one 
which tapers at its top to form a convenient pouring 
neck. As will be indicated, the pump dispenser accord- 
ing to the invention is also capable of being used with 
wide mouth bottles. A wide mouth bottle does not have 
the taper and, accordingly, the pump dispenser would 
have a dimensional change to correspond to the open- 
ing of the wide mouth filler. 

The pump 18, according to the invention, includes a 
dispensing spout 20, a spout channel 22 and a fluid tube 
24 which extends downwardly into the interior of the 
thermos bottle. In response to air being forced into the 
interior of the thermos from the pump, fluid passes 
upwardly through the tube 24 into the channel 22 and 

Air is forced into the interior of the thermos by the 
manually operable pump portion of the unit which in- 
cludes a disk 26, a flexible sealing member or pump 
diaphragm 28 and a return spring 30. The disk 26 has an 
air port 32 located at its center for permitting the pas- 
sage of air to an interior space 34 which is enclosed in 
part by the pump diaphragm 28. Thc disk is rctiliricd i n  
tlic position shown by 1:IG. 2 by (tic inwiirdly dircctcd 
flange 35 of a pump housing 36. The disk 26 and dia- 
phragm 28 can, however, move vertically downward 
against the bias of a spring 30 to effect the pumping 
action to be described. The spring 30 urges the disk and 
diaphragm back to their initial positions when manual 
pressure on the disk is removed. The diaphragm 28, 
which has its outer end 29 secured between an upper 
portion 11 of  the jacket 10 and a downwardly depend- 
ing portion 37 of the housing 36, effectively seals the 
upper portion of interior space 34 to make it airtight 

out of spout 20. 



. 

3 
4,1 13,147 

4 
c~ccpt for opcriing 32 i n  tlic disk. 'l'lie iriricr siirfiicr o f  
~lic tliriplirngiii 2N is srciirccl to tlic disk by tiny suitutile 
hontlirig tccliniqiie. 

Wic lowcr portion of tlic sp;tcc 34 is cricloscd by a tulic di;imctcr - 0.37 iiichc:s 
wall 39, a conical section 38, bottom 41, and a center 5 gasket aperture - 0.40 inches 
post 40. l h e  upper portion of the center post 40 pro- A gasket 70. according to the second embodirnciil, is 
vides a means for mouiiting the helical spring 30. Bot- [)rovidcd with a relatively thick tapering wall 72 iiiitl u 
tom portion 41 is provided with a number of openings relatively thin bottom wall 74. Thc opcriiiig 71 through 
42 to permit the passage of air from the interior space 34 the bottom ofthe gasket is defined by a circular head 78 
into the filler 12 in order to increase the air pressure on IO of increased dimension as conlpared to the bolton1 ~ ; 1 ] ]  

the surface of the liquid during pumping. 74. As illustrated in FIGS. 9 and 10, bead 78 is inrciidcd 
The number and size o f t  he openings 42 depends upon to normally maintain contact with the bot tom port ion 

the size of the pump unit and can be empirically deter- 41 of the housing, The holes 42 through the bottom 
mined for any given construction. In order to Prevent portion 41 are located on the side of bead 78 oppoiic 

thermos be turncd on its side or upside down a gasket 44 relationship to prevent liquid from t he  p u m p  
according to a first embodiment encompasses the coni- inter ior  through the holes 42, 

tlic lypc of rcliitioiislii~) I~clwcc~i Ihr o i r t h i d c  tliiirlicter of  
t l ic  Iluitl tube iiiicl tlic t1i;uiictrr o f  ( t i c  apcr(iirc througli 
the hot torn o f  thc giiqkct: 

liquid from entering the interior space 34 should the Is the tube 24 so that the bead normally providcs ii sc;iliiig 

CaI Section 38 and bottom 41 Of the pump housing. 
When the pump is secured Over the  l2 the gasket 
engages the top Of Lhe ''Ier l2  to provide a 

When air  is pumped, by operation of the disk and 
diaphragm, the resulting air prczsurc causes a sligh{ 

seal 2o flexirlg ofbcad 78 away from bottom portion 41 permit- 
ting air to pass into the vacuum filler 10 dispcnsc the between the filler top and the conical section 38. 

As best illustrntcd in FIGS. 4 and 5, the central Par- liquid c o n t a i n c ~  therein. wil l  be apparent,  i n  order to 
Of the gasket has an aperture therethrough to per- operate properly, the should be formed of a 

suitable material which will retain its initial shape so 
that i t  will return to the desired scaling position after 

Many suitable materials are available for this purpose 
and exemplary thereof is the material sold under the 

lo' the 

reduce in thickness (as viewed from the edge) to im- 

mit the fluid tube 24 to pass downwardly into the bottle 
interior. When the pump is not being operated the gas- 25 
ket is retained in close proximity to the junction of the 

openings 42 to prevent the passage of liquid upwardly 
from the thermos into the interior space 34 (FIG. 4). 
When the pump dispenser is operated, however, the 30 trademark KRAToN' 

ing and fluid tube, as indicated in FIG, 5, due to the air 

housing and the fluid tube, This securely the each away from the bottom of the  housing' 

indicated in 
lower podion of the gasket flexes away from the hous- underside Of gasket bottom 74 may taper and 

pressure generated by the pump unit. This permits the prove the flexing capability of the bead. The angle Of 

air to pass through the openings 42 and around the &perf as measured from the "lay be On the Order  

gasket end 50 into the interior of the thermos, Upon 35 of 3". While this arrangement does not seal the pump 
completion o f the  pumping unit against liquid as securely as the first embodiment 
to its FIG. 4 position does, it has the advantage of substantially reducing the 

amount of pressure required to operate the pump unit. 
follows. The unit is secured to a thermos or other con- This is due to the ease with which the gasket bead can 
tainer for liquids by securing it to the top in the manner 40 be caused to flex away from the housing bottom 41 as 
illustrated in FIGS. 1 and 3. When it is desired to dis- compared to the pressure required to pass air around the 
pense fluid from the interior without the need for pour- gasket in and 5. 
ing or opening the container the index finger or thumb Referring now to FIGS. 6 and 7, an important feature 
of the user is placed Over the opening 32 of the disk 26 of the present invention is illustrated. During the man- 
thereby sealing the pump interior 34. The user then 45 ual Pumping operation there is a tendency for the Pump 
applies downward pressure to the disk while maintain- disk 26 to wobble, twist or otherwise become angularly 
ing the seal thereby forcing the air contained in the disoriented from its intended position. This does have a 

the gasket returns 
again seal the pumping unit, 

thus far described is Operation of the pump unit 

interior space 34 downwardly through the openings 42 . material affect on the pumping operation in that it in-  
into the interior of the vacuum bottle. This air pressure creases the difficulty of operation and may cause the 
acts in a well understood manner to force the fluid in 50 unit to jam. It is, therefore, desirable that the disk stay 
the container up the fluid tube 24 through the channel essentially perpendicular to the fluid tube during its 
22 and out the spout 20 to a cup or glass, as desired. movement between the FIG. 2 and FIG. 3 positions. In 
During pumping the gasket 44 alternately seals and order to prevent this undesirable movement of the disk 
unseals the openings 42 to prevent back flow of liquid 26, the pump housing 36 is provided with a plurality of 
while permitting entry of air to the container. 55 guide ribs 52 spaced around its circumference. The ribs 

At the bottom of its travel the pump disk 26 is re- extend vertically substantially the entire length of travel 
leased by the user and the air port 32 is unblocked. This of the disk between the positions illustrated in FIGS. 2 
permits tlie return spring 30 to return the disk and the and 3. The disk 26 is provided with a corresponding set 
attached diaphragm 28 back to the initial position illus- of grooves defined by projections 56 and 58 which mate 
trated in FIG. 2. This also fills the interior 34 with air in 60 with the guide ribs 52. Thus, as the disk moves verti- 
preparation for the next pumping stroke. callv, twisting movement of the disk is prevented by the 

Referring to FIGS. 9 and 10, a scaling arrangement projections tracking along the vertical length of the 
according to a second embodiment of the invention is guide ribs. Large angular displacement of the disk is 
illustrated. Unlike the FIG. 1 embodiment, the gasket also generally avoided by employing these ribs since 
illustrated in FIGS. 9 and 10 is not in physical contact 65 this problem is in part caused by the twisting movement 
with the fluid tube 24. Instead, it is spaced slightly of the disk. Thus, the guide rib and groove arrangement 
therefrom by virtue of having a slightly larger diameter provides a smoother and more efficient pumping opera- 
aperture 71. The following dimensions are exemplary of tion than would otherwise be obtained. 

. .  
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As indicatcd iri FIGS. 2 and 3, thc pump unit  may be 
provided with an iritcrnal thread 60 for engaging n 
mating thread on the jacket 10 of the thermos bottle. 
The conical section 38 of the pump housing is dimen. 
sioricd to securely seal on the filler opening so thnt as 
the threads are engaged the gasket 44 effects a good seal 
between the pump unit and the top of  the filler. The 
threads 60 permit the pump housing lo engage the ther- 
mos bottle jacket quickly and conveniently to allow the 
pump unit to be attached to or removed from the ther- 
mos bottle for cleaning and refilling purposes. 

As mentioned earlier, this pump unit is designed for 
use with vacuum bottles or similar insulated containers, 
such as, foam bottles and the like. FIG. 8 illustrates the 
use of a pump unit according to the invention in con- 
junction with a quart container 64 which may be of  the 
foam type or similar construction. 

While we have shown and described embodiments of 
this invention is some detail, it will be understood that 
this description and illustrations are offered merely by 
way of  example, and that the invention is to be limited 
in scope only by the appended claims. 

We claim: 
1. A manually operated pump dispenser for a con- 

(a) a pump housing having an interior space, 
(b) displaceable diaphragm means in said housing for 

pumping air into said container, said diaphragm 
means having a sealable opening therethrough to 
permit air to enter said interior space and including 
(i) a circular disk having an aperture therethrough 

and a downwardly projecting rim at its outer 
circumference, and 

(ii) a flexible diaphragm having an inner portion 
and an outer periphery terminating radially out- 
wardly of said inner portion, the inner portion of  
said diaphragm being in contact with said disk, 
the outer periphery thereof being attached to 

tainer comprising: 

5 
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said housing adjacent the upper end of  said hous- 4o 
ing, 

(c) at least one opening through the bottom of said 
housing for communicating said enclosed space 
with the interior of  said container, 

(d) said diaphragm means opening being sealed dur- 45 
ing the downward displacement of said diaphragm 
means to force air in said interior space into the 
container interior via said bottom opening, and left 
unsealed during upward displacement of  the dia- 
phragm means to draw air into said interior space, 50 
and 

(e) means for permitting fluid to pass out of  said con- 
tainer responsive to the air pressure created in said 
container from the downward displacement of  said 

2. The device according to claim 1 wherein said per- 
mitting mcans includcs a fluid tuhc cxtcnding into said 
contniticr to a point nrar thc bottom of thc coiitnincr. 

3. 'I'he combination according lo claim 1 wherein said 
diaphragm includes an outer portion which doubles 60 
back upon itself and terminates in an edge secured in 
position against said housing. 

4. In combination an insulated container having a 
pouring opening through which liquids pass into and 
out of  the interior of  the container and a pump dispenser 65 
for said container adapted to removably engage the 
container and seal the pouring opening to prevent heat 
loss and spilling, said dispenser including: 

diaphragm means. 55 
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6 
(a) tl pump housing dcliiiing an interior space and 

having a first opcning thcrcin and at leust one opcn- 
ing through the bottom of said housing, the latter 
opcning for conimunicnting snid intcrior spacc 
with the interior of said container, 

(b) means positioned in said housing for pumping air 
into said container including: 
(i) a rigid force applying member positioned di- 

rectly beneath said first opening and accessible 
therethrough for direct user actuation, 

(ii) a flexible diaphragm having an inner portion 
and an outer periphery terminating radially out- 
wardly of  said inner portion, the inner portion o f  
said diaphragm being in contact with said force 
applying member, the outer periphery thereof 
being attached to said housing adjacent the 
upper end of said housing, 

(c) at least one opening through the bottom of said 
housing for communicating said enclosed space 
with the interior of said container, 

(d) said diaphragm means opening being sealed dur- 
ing downward displacement of said diaphragm 
means to force air in said interior space into the 
container interior via said bottom opening, and left 
unsealed during upward displacement of  the dia- 
phragm means to draw air into said interior space, 
and 

(e) means for permitting fluid to pass out of  the con- 
tainer in response to air pressure created therein as 
the result of  the downward displacement of said 
diaphragm means. 

5. The device according to claim 4 further including 
means for restricting liquid in the container from enter- 
ing said pumping means, said restricting means includ- 
ing a gasket on said pump dispenser normally in a posi- 
tion to restrict liquid from entering said pump means but 
flexible to a position permitting air to pass from the 
pumping means into said container when said pump 
means is operated. 

6. The device according to claim 4 wherein said per- 
mitting means includes a fluid tube extending into said 
:ontainer to a point near the bottom of the container. 
7. The dispenser according to claim 4 wherein said 

3ump housing includes means for removably engaging 
;aid container whereby the dispenser may be easily 
ittached to and removed therefrom. 

8. The dispenser according to claim 7 wherein the 
Jump is positioned over the pouring opening of said 
:ontainer. 

9. The device according to claim 4 wherein said 
lump means includes a spring for moving said force 
ipplying member upwardly in the absence of  manual 
Jressure thereon. 

10. The combination according to claim 4 wherein 
aid diaphragm includes an outer portion which doubles 
)rick upon itsclf aiitl trrriiiiintcs i n  riii cclgc sccurcd in 
mitiori rigiiiiist wid Iiousiiip. 

11. The combination according to claim 4 wherein 
aid diaphragm includes: 

(a) an inner portion extending substantially across 
. said first opening in contact with said force apply- 

ing member, 
(b) an outer portion including a first part, and a sec- 

ond part which doubles back upon said first part 
and terminates in an edge secured in position 
against said housing, said diaphragm being dis- 
placeable in said housing by the movement of  the 
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first pnrt of the outcr portion rclntivc to thc second 
part. 

12. The combination of claim 4 wherein said insulated 
container comprises a vacuum insulated filler. 

13. The combination of claim 12 wherein said rigid 
force applying member is a circular disk having an 
aperture therethrough. 

14. The dispenser according to claim 13 further in- 
cluding a plurality of vertically disposed ribs on said l o  
housing and a plurality of mating grooves on said disk 
whereby during vertical displacement of said disk rela- 
tive to said housing, said disk is restrained from twisting 

15. A manually operated pump dispenser for a con- 

(a) a pump housing defining an interior space and 
having a first opening therein and at least one open- 2o 
ing through the bottom of said housing, the latter 
opening for communicating said interior space 
with the interior of said container, 

5 

or tilting. 15 

tainer comprising: 
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(b) incans positiocictl i n  sirid Iiorising fo r  puinping iiii 

inlo said conlaiiirr iriclutling: 
(i) a rigid force applying mcniber positioned di- 

rectly bciicath said first opening eritl ricccssihlc 
therethrough for direct user actuation, 

(ii) a flexible diaphragm including an outer portion 
which doubles back on itself disposcd directly 
beneath said force applying member and in 
contact therewith, the outcr edge of said dia- 
phragm secured in position against said housing, 

(c) means for permitting fluid to pass out of the con- 
tainer in response to the air pressure created in said 
container from the downward displacement o f  said 
pumping means. 

16. The pump dispenser of claim 15 wherein said 
diaphragm has an inner portion extending substantially 
across said first opening in contact with said force ap- 
plying member. 

17. The pump according to claim 16 wherein said 
housing includes a downwardly depending member 
which separates the first and second parts of said outer 
portion. * * * * *  
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