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INTRODUCTION

On April 21, 1971, the Senate Committee on Finance and its Sub-
commirtee on International Trade asked the Tariff Commission te
undertake a study of the customs valuation procedures of foreign
countries and those of the United States with a view to developing and
suggesting uniform standards of customs valuation which would operate
fairly among a2ll classes of shippers in international trade, and the
economic effects which would follow if the United States were to
adopt such standards of wvaluation, based omn rates of duty which were
to become effective on January 1, 1972. 1/

On April 30, 1971, the Tariff Commission instituted the requested
study (Investigation No. 332-68) under section 332{g) of the Tariff
Act of 1930. Notice of the investigation was published in the

Federal Register of May 5, 1971 (87 F.R. 8419).

1/ The Senate Committee on Finance on December 11, 1970, in its report
on the then pending ""Trade Act of 1970" (Senate Report No. 91-1431 on
H.R. 17550, page 283), expressed the need for extensive research on cer-
tain matters relevant to its review of U.S. foreign trade policies.
Section 362 of the bill, which was reported favorably toc the Senate but
failed enactment, directed the Tariff Commission to undertake studies on
certain important issues relating to U.S. trade policy. On March 31,
1971, the Chairman of the Committee announced the establishment of a
Subcommittee on International Trade to examine policy questions asso-
ciated with the shaping of & new international trade program for the
United States.

The Commission made a prior study on customs valuation for the
Senate Finance Committee in 1966 and 1967. On February 9, 1866, the
Committee directed the Tariff Commission, pursuant to section 332 of the
Tariff Act of 1930, to investigate the methods of valuation used by the
United States and its principal trading partners. In its preliminary
report submitted to the Finance Committee in July 1966 and published as
Tariff Commission Publication 180, the Commission described the val-
uation methods used by the United States and its principal trading
partners and analyzed the effects of the basic differences between such
methods. The final report, submitted to the Finance Committee in
February 1967, was not published.



A staff report to-the Commission in the current investigation
was released in July 1972 as Tariff Commission Publication 501. The
report described the customs valuation practices of the United States
and certain other countries, and it discussed principles that should
be followed in the formulation of uniform standards of customs val-
uation in order to comply with the Committees’ directive.

The staff report also included a valuation standard with two
alternate provisions for the place of wvaluation, viueo9 at the port
of expcrtation (so-called f.o.b.) and at the port of importation {so=-
called c¢.i.£.}). The staff report was designed to elicit comments and
views on the bésie issues and to facilitate hearings which were held
September 11 and 12, 1872. Notice of the public hearings was published

in the Federal Register of August 5, 1972 (37 F.R. 15901) and

September 9, 1972 (37 F.R. 18418).

The Commission obtained information not only at the public hearings
and in written views, but also from its files, from the Bureau of
Customs of the U.S. Department of the Treasury and other agencies of
the U.S. Government, from customs officials of several foreign
countries, from the Directorate of the Customs Cooperation Council in
Brussels, and from other interested parties.

This report is divided into four parts. The first part sets forth
the Commission's uniform suggested international customs valuation sys-
tem. Also included in the first part, in response to the Committees’

directives, is a statement in summary form of the probable economic



effects if the United States were to adopt the suggested system based
upon rates in effect on January 1, 1972.

Parts II through IV and the Appendices of the report comsist of
background information on customs valuation. Part II, Current Customs
Valuation Requirements, and Part II1I, Considerations for Uniform
Standards, are in large part drawn from the published staff report of
July 1972. Part IV is a more detailed analysis of the probable
economic effects of U.S. adoption of the Commission’s suggested system.
The Appendices include letters from the Senate Finance Committee and
its Subcommittee requesting this study, public notices of hearings, the
standard from the staff report of July 1972, a tabular summary of the
testimony and briefs from the public hearing, excerpts from valuation

statutes of various countries, and statistical tables.
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PART I. SUGGESTED UNIFORM INTERNATIONAL CUSTOMS VALUATION SYSTEM

In response to the directives of the U.S. Senate Committee on
Finance and its Subcommittee on International Trade, the Commission
unanimously suggests an international customs valuation system, as

hereinafter described, with a primary standard of tramsaction value,

i.e., the price paid or payvable in an arm’s-length sale, and sub-
ordinate standards designed to achieve the equivalent of the trans-
action value when the latter does not apply.

However, Commissioners differ with respect to the important
element of place to be incorporated therein. In this latter respect,
four Commissioners 1/ suggest that the international customs val-
uation system incorporate the so-called f.o.b. (port of exportation)
concept. 2/ Two Commissioners 3/ suggest that the international
customs valuation system incorporate the so-called c.i.f. (port of

importation) concept. 4/

1/ Voting for the f.o.b. concept: Chairman Bedell, Vice Chairman
Parker, Commissioner Leonard, and Commissioner Moore,

2/ The "f.o.b." concept includes in the customs value of imported
articles all charges and expenses incurred in obtaining the articles
packed ready for shipment and moving them to the port of exportation
alongside the exporting carrier. See page 137 for the considerations
involved in selecting the "f.o0.b." concept.

3/ Voting for the c.i.f. concept: Commissioner Young and Commis-
sioner Ablondi.

4/ The "c.i.f." concept includes, in addition to the charges and
expenses described in footnote 2, supra, all charges and expenses,
such as those for loading, unloading, insurance, and transportation,
incurred in bringing the articles from alongside the carrier at the
port of exportation and placing them alongside the carrier at the
port of importation. See page 141 for the considerations involved
in selecting the "ec.i.f." concept.



In this part of the report, an explanation of the structure of
the valuation system suggested by the Commission and of the principiles
embodied therein will be furnished. Thereafter, a summary of the
probable economic effect of United States adoption of the system will

be provided.
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Structure and Principles
of

Suggested Uniform Valuation Svstem

The basis of valuation

The value of imported articies shall be determined in accordance
with the following customs valuation standards, and the priocrity in
the application of such standards shall be as follows:

First, the primary standard shall be the transaction
value of the articles undergoing appraisement.

Second, if the value of the articles undergoing
appraisement cannot be determined under the foregoing
primary standard, the most reasonable of the following
three secondary standards shall be used to determine
the equivalent of such transaction value:

{z2) The transaction value of comparable
articles, or

(b} The value constructed from sales of
imports, or

{c) The value comstructed from production

Third, if the value of the articles undergoing
appraisement cannot be reasonably determined under
the foregoing primary or secondary standards, then
the equivalent of such transaction value shall be

determined by cther reasonable means.



=~

The primary standard 1/

1. Transaction value of articles undergoing

appraisement.-~The transaction value of the articles

undergoing appraisement shall be the price paid or
payable for them in an arm’s-length sale when the
sale is made and the articles are imported in the
normal course of trade, plus, when not included in
such price, all charges and expenses incurred in
obtaining the articles packed, transporting them to

the port of exportation, and maintaining them until
importation, and placing them alongside

the time of lading upon the exporting carrier.
the importing carrier.

1/ Throughout the standards, where differences exist between the
elements of the suggested so-called f.o.b. {port of exportation)
system and of the c.i.f. (port of importation) system, the language
for £.0.b. is on the top and the language for c.i.f. is on the
bottom.



The secondary stsndards

2. (a) Transaction value of comparable articles.--

The transaction value of comparable articles shall be

the price paid or payable for them at the time of

exportation of the articles undergoing appraisement in
importation

an arm's-length sale when the sale is made and the

articles are imported in the normal course of trade,

plus, when not included in such price, all charges

and expenses incurred in obtaining the articles

packed, transporting them to the port of exportation,
importation,

and maintaining them until the time of lading upon the
and placing them alongside the importing carrier.

exporting carrier.



{(b) Value constructed from sales of imports.--The

value constructed from the sales of imports shall be
the price paid or payable in the importing country
for—--
(1) the artiéles unéergéing appraisement
in an arm'’s-length sa%e iz the normal course
of trade, or
(2) comparable articles in an arm's-length
sale in the normal course of trade at the

time of exportation of the articles undergoing
importation

appraisement,
less customs duty, charges and expenses, including
usual profit, incurred for services performed since

the time of lading such articles upon the exporting
of placing such articles alongside the im~

carrier.
porting carrier.

31-4290 0 - 73 - 2
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{¢) Value constructed from production costs.--The

value constructed from production costs shall be the
sum of the charges and expenses, inciuding usual prof-
it, imncurred in procducing——
(1) the articles undergoing appraisement, or
{2} comparable articles in the normal course

of trade at the time of exportation of the arti-
importation

cles undergoing appraisement,
packing them, transporting them to the port of

exportation, and maintaining them until the time of
importation, and placing them alongside the importing

their lading upon the exporting carrier.
carrier.
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The tertiary standard

3. Value determined by other reasonable means.--

The value determined by other reasonable means shall

be the value at the time of exportation of the arti-~
importation

cles undergoing appraisement that would be the

equivalent of their transaction value, and includes

a value determined by reasonable means that may be

independent of, or used in conjunction with, any

of the foregoing secondary standards of valuation.
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Principles of the system

The suggested customs valuation system is comprised of a primary
standard, three secondary standards, and a tertiary standard. The
standards are ranked in the priority of their application as specified
under Basis of Valuation. The most important feature of the suggested
valuation system is the basic design of the primary standard to permit
the acceptance of the "transaction" value, i.e., the actual price paid
or payable for the articles undergoing appraisement, and of the
secondary and tertiary standards to achieve for such articles the value
that would be the "equivalent" of their transaction value when the
latter is not applicable. 1/

A salient feature of the secondary standards and of the tertiary
standard is the requisite latitude and flexibility to insure that
reasconable determinations are made of the equivalent of the transaction
value of the articles undergoing appraisement.

The foliowing terms in the primary and secondary standards require
explanation: "arm's-length sazle”, "in the normal course of trade",
and "comparable articles®.

An "arm's-length sale” contemplates a transaction between a buyer
and a seller independent of each other. The concept of "arm's-length
sale" is well established and is generally accepted in intermational

trade for customs valuation purposes. 2/

1/ The "transaction' referred to is the sale pursuant to which the im-
portation is made from the country where the articles were physically
available at the time of sale, whether or not produced in that country.

2/ See, for example, Article II of the Brussels Definition of Value and
section 402(g) of the Tariff Act of 1930, as amended.
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For the primary standard of valuation to apply, the sale of the
articles undergoing appraisement and their imporitation must have
occurred "in the normal course of trade'. This phrase permits the
consideration of an otherwise arm's-length transaction in relation to
the normal manner of doing business in articles of the same class or
kind. The transaction may be disregarded if there are unusual circum-
stances surrounding it that offset the otherwise arm's-length nature
thereof.

The term "'comparable articles” is used in each of the three
secondary standards of valuation. This term contemplates both arti-
cles that are identical with the articles undergoing appraisement or
are like them in component materizls and in the purposes for which
used and are approximately equal to them in value, and that are pro-
duced in the same country as the articles undergoing appraisement by
the same person or by different persons. The use of the term "com-
parable articles" in the secondary standards is to facilitate the
determination of the equivalent value when the articles undergoing
appraisement cannot be valued under the primary standard.

The system of valuation standards, although expressed for the
most part in positive terms with the standards ranked in the priority
of their application, does nonetheless provide ample latitude and
flexibility in the secondary standards and in the tertiary standard
for reasonable determinations of the equivalent of the primary trans-

action value to be made for the articles undergoing appraisement. If
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the primary standard does not apply, the equivalent value is to be
determined in accordance with the "'most reasonable' cne of the three
listed secondary standards. If the value of the articles undergoing
appraisement cannot be "reasconably” determined under the primary or
secondary standards, the tertiary standard provides for determination
of the equivalent value by other ''reasonable means™ and specifically
authorizes the use of reasonable means of valuation that are "in-
dependent of, or used in conjunction with,” any of the other secondary
standards of valuation.

The elements of the suggested standards treat in the alternative
with respect to the valuation standard elements of ''place’ and "time™,
but are otherwise the same. The element of place for the so-called
f.o.b. international customs valuation system herein suggested relates
to the arm’s-~length price paid or payable with adjustments, if neces-
sary, to include--

* % %311 charges and expenses incurred in obtaining
the articles packed, transporting them to the port
of exportation, and maintaining them until the time

of lading upon the exporting carrier (Emphasis
supplied).

The element of place for the so~called c.i.f. system, on the cther
hand, relates to the arm's-length price paid or payable with ad-

justments, if necessary, to include--

* % %311 charges and expenses incurred in obtaining
the articles packed, transporting them to the port
of importation, and placing them alongside the im—
porting carrier (Emphasis supplied).
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Thus, it will be seen that the essential difference between the

f.0.b., and c.i.f. systems is that the former excludes, and the latter
includes, all charges and expenses of loading the articles onto the
exporting carrier and of transporting and maintaining them until they
are placed alongsi&e the importing carrier at the port of importation.
In either case, the specified charges and expenses, if not already
included in the price, are to be included whether incurred by buver,
seller, or a third party.

The suggested international customs valuation system is designed,
among o:her things, to achieve to the greatest extent practicable,
certainty of application and fairness to international traders. 1/
Such a system must perforce have as a principal adjunct an inter-
national supervisory body to insure international uniformity of appli-
cation, and, at the national level, established and adequate proce-
dures and facilities for—-—

(a) centralized administration of the system to insure
uniform and correct application of the valuation standards
by customs officers at all ports of entry, and

(b) review of the determinations of customs port
officials,

not only with respect to the valuation of imports, but also with

respect to their classification for duty purposes and all other customs

1/ See discussion of '"fairness" at page 124.



16

determinations affecting the level of customs duties or other re-
quirements relating to the importation of articles. This review,
which should be provided expeditiously and at minimum cost, should
take place first at the administrative level and, if necessary, sub-
sequently, in an independent judic¢ial tribunal.

With respect to the valuation of imported articles, customs
officers should be required by law to appraise them and their deter-
minations should be presumed to be correct when questioned before an
independent §udicia1 tribunal. This presumption of correctness would
be rebutted if an importer satisfied the reviewing tribunal that,
under the valuation standards, a better basis existed for valuing his
articles than was used by the appraising officers.

The suggested customs valuation system described above would be
suitable for uniform international application. As stated elsewhere
in the report (at page 140), the suggested system—-

% % % yould be, to the greatest practicable
degree, a neutral constant in the duty formula
as applied to all classes of traders, thereby
leaving to the ad valorem rate of duty the sole
role of expressing--on a visible scale--the

quantum or degree of duty or the incidence of
protection intended.



iz
Summary of Probable Economic Effects
of United States Adoption of the Commission's
Suggested System of Uniform International Standards 1/

The Committee on Finance, in its letter requesting this study,
directed the Commission not only to suggest uniform standards for
customs valuation, but alsoc to suggest the economic effects which
would follow if the United States were to adopt such standards based
upon January 1, 1972, rates of duty.

Unqualified adoption by the United States of either the f.o.b. or
the c.i.f. alternate of the Commission’s suggested uniform system of
international standards would result in elimination of the principal
market and usual wholesale quantity concepts now generally applicable
to U.S. imports under sectiomns 402 and 402(a), Tariff Act of 1930, as
amended, and the elimination of the ""final list" and "American selling
price" standards now applicable to specified articles only. 2/ The
c.i.f. alternate would, in addition, increase dutiable values by in-
cluding freight, insurance, and other intercountry charges.

Quantitative analysis of the economic effects of these changes is

limited to the likely effects on dutiable value and duty paid prices

1/ This summary is based upon a detailed background analysis of the
probable economic effects of U.S. adoption of the suggested standards
which is presented in Part IV of this report. Particular attention is
directed to the limitations of the analysis beginning on p. 152.

2/ This statement of changes that would be involved if the United
States were to adopt the suggested uniform standards is not tc be con-
strued as a recommendation for or against their being unilaterally
adopted by the United States. The valuation systems of most countries
contain variations and exceptions from the generally applicable stand-
ards, and it is possible that even if the suggested system of standards
were adopted for internaticnal use, the different countries might re-
tain some of these valuation variations and exceptions.
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for a group of selected entries which do not purport to be a statis-
tically representative sample. The analysis, however, does highlight
the probable nature of changes in dutiable value and duty paid prices
which might be expected were the United States to adopt the suggested
system of standards based on Januayy 1, 1972, rates of duty. The
probable effects of adoption of the suggested system of standards on
trade flow, production, and consumption were not guantitatively ana-
lyzed, but were characterized qualitatively where appropriate.

Elimination of the principal market concept 1/ would increase the
dutiable value of 2 percent of the selected entries by amounts ranging
from 0.2 percent to 13.6 percent, the median increase being 3.6 percent.
The price effect would in most cases be negligible and there would
consequently be no measurable effect on U.S. imports, production, or
consumption.

Elimination of the usual wholesale quantity concept 2/ would, so
far as could be determined, have virtually no effect on dutiable
values.

Elimination of the final list standards 3/, which are now used in
appraising about 20 percent of all U.S. imports, would have no effect
ont many final 1ist articles, including the 40 percent of such articles

which are now duty-free, but would result in significant changes in

1/ The chief effect of this concept is that a few of the articles
valued under the "export value' and "foreign value' standards are
valued ex~factory rather than at the port of export.

2/ The usual wholesale quantity concept requires appraisement on the
basis of the price for the goods in their usual wholesale quantities.

3/ The major differences between section 402z (final list standards)
and section 402 standards are discussed beginning p. 72.
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dutiable value for some articles. The median change in dutiable value
among final list entries analyzed would range from a reduction of 6.5
percent for certain baked goods to an increase of 7.4 percent for
automobiles. The median change in duty-paid price, however, would range
from a reduction of 0.4 percent for birch plywood to an increase of 0.2
percent for automobiles. Price changes of this magnitude would prob-
ably have liétle or no effect on U.S. imports, production, or
consumption.

Elimination of the two American selling price standards 1/, which
are applicable to less than 1 percent of all U.S. imports, would
significantly lower the dutiable value and duty-paid price of many
articles now appraised under these standards. For selected entries in
7 TSUSA items appraised under American selling price, the median re-
duction in dutiable value would range from 39.8 percent for dyes to
74.5 percent for certain footwear, while the median reduction in duty~-
paid pricevwould range from 7.8 percent for cvclic intermediates to
29.8 percent for certain footwear. Price changes of this magnitude may
be expected to have a significaent impact on U.S. imports, production,
and consumption.

Thus, adoption of the suggested system of standards with the f.o0.b.
alternate would have a significant effect on the dutiable value of

articles now appraised under American selling price, of some articles

1/ Customs value of articles valued under the American selling price
standards is based upon the price of the competitive domestic articles
in the United States.



20

on the final list, and of a few articles now valued on an ex—~factory
bagis. Any significant effect on the duty-paid price of imports,
however, as well as any impact on U.S. imports, production, and con-
sumption, would be generally limited (1} to the articles now appraised
under the American selling price standards, which constitutes less
than 1 percent of total U.S. imports, and {2) to the comparable do-
mestic goods.

The inclusion of intercountry costs in the dutiable value under
the c¢.i.f. alternate would result in a net increase in dutiable value
and in duty-paid price for all entries ex;ept (1} those from Canada or
Mexice where intercountry costs are generally nonexistent and (2)
those where intercountry costs are teoo small to offset reductions
caused by elimination of American selling price or final list stand-
ards. Dutiable values and duty-paid prices under the c.i.f. alternate
would in all cases be equal to or greater than those that would result
under the f.c.b. alternate.

For the selected entries, the median change in dutiable value
under the c.i.f. alternate would range from a reduction of 37.6 per-
cent for cyeclic intermediates to an increase of 14.9 percent for
plywood, while the median change in duty-paid price would range from
a reduction of 6.1 percent for cyclic intermediates to an increase of
2.6 percent for rattan baskets and 3.7 percent for certain boots. For
most of the TSUSA items included in the selected entries, the median
duty-paid price would remain unchanged or would increase by 1 per—

cent or less. Thus, the c¢.i.f. alternate would probably have little
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effect on U.S. imports, production, and consumption except for (1)
articles now valued under American selling price, (2) some articles
on the final list, and (3) a few articles which combine high shipping
costs with high ad velorem rates of duty.

The inclusion of transport, insurance, and other intercountry costs
as a part of dutiable value would tend to increase duties and landed
duty paid prices (1) more for articles from distant countries than
for similar articles from closer countries, (2) more for U.S. ports
distant from the country of export than for closer U.S8. ports, and (3)
more for articles shipped by air than for the same articles shipped
by surface transport. The probable effect on duty paid prices for
shipments in these three categories would vary widely depending in
large part on the level of intercountry costs and upon the rate of
duty. It is axiomatic to expect a significant price effect for arti-
cles where both the ad valorem duties and intercountry costs relative
to total costs are high and to expect 2 negligible érice effect for
articles where both the ad valorem duties and the intercountry costs
relative to total costs are low.

The quantitative analysis of the 1limited data on individual
entries available to the Commission 1/ indicated that there would be
an increase in duty paid price under the c.i.f. alternate of generally
less than 1 percent for articles from Europe and Asia. However, this

analysis did not indicate that there would be any consistently greater

1/ See page 152.
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increase in duty paid price for articles from Asiz than for similar
articles from EBurope, which is much closer. Similarly, for shipments
of a given article from z given country in Eurcpe or Asia to ports

on the east coast and on the west coast the analysis indicated that
there would be no significant difference in duty paid price between
ports on the east coast and those on the west cozst., For shipments
of an article by air and by surface transport, the limited data in-
dicated that the duty-paid price would be higher, usually by less than
1 percent for zir shipments. Because of the time advantage in air
shipment for most articles, it is guesticnable whether U.S. adoption
of c.i.f. valuation would cause many shippers to shift from air to

surface transport.
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PART II. CURRENT CUSTCMS VALUATION REQUIREMENTS

Introduction

The purpose of customs valuation

Customs duties are assessed on the basis of specific rates {so
much per unit of the imported article), ad valorem rates {a stated
percentage of the value of the article), or compound rates (a combi-
nation of specific and ad valorem rates). In some casesg, different
rétes are provided for twe or more value brackets into which the
class of imports has been subdivided for duty purposes, so that the
rate of duty also depends on the value. The amount or burden of an
ad valorem tariff depends upon the customs value to which it is
applied as well as upon the rate itself. The two are interdependent
and inseparable. Ad valorem rates of duty, to be fully effective and
understood, must be supported by a clear definition of customs value.
Thus, customs valuation is essential to the administration of tariff
schedules that utilize ad valorem or compound rates of duty and rates
which vary depending on the value of the merchandise.

Even if a country imposes no ad valorem duties or had no rates
of duty dependent upon value, it would generally have need of, and
make provision for, determining the values of imported articliles. Most
countries appraise duty-free and specific-duty merchandise as well as
merchandise dutiable on an ad valcrem basis because customs sppraise-
ment--apart from its primary purpvose of determining import duties--
serves a variety ¢f other needs related to the administration of the

customs laws or to other aspects of a country’s commercisl policy.
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Among these needs are furnishing data for analytical purposes; facil-
itating the administration of tourist exemptions, bonds, and penalties
based on customs value; and implementing exchange regulations, import

licenses, and import quotas based on value.

Characteristics of valuation standards

This report is concerned with customs valuation standards used
by customs officials to determine the amount of duty to be imposed
on imported goods subject to ad valorem rates of duty. It is not
sufficient merely to direct them to impose a duty of a given percentage
of the value of an imported article. The term value, standing alone,
is indefinite. A commodity has different values at different times
and places and at different levels of marketing. Consequently, the
laws of a country should provide valuation guidelines or standards to
govern authorities in appraising imported goods.

Most of the standards in use today are based on one or both of
two valuation concepts, viz., positive and notional.

A positive standard defines customs valuation in terms of the
price at which goods are scld under specified conditions. Because
it bases wvaluation on actual specified conditions, it requires, in
ranking order, one or more additional standards to provide alterna-
tives for valuation when the actual conditions of the next higher
ranking standard are not met. Thus, a system of twc or more standards

is required under the positive concept for valuation of imported goods.
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A notional standard, on the other hand, defines customs valuation
in terms of the price at which goods would be scld under specified
conditions. Because the notional standard bases valuation on the price
at which goods would be sold under specified conditions rather than
under specified actual conditions, it permits any of the elements at
variance to be adjusted, as required, toc meet the standard. Thus,
one notional standard may constitute an entire valuation system.

To insure complete coverage of all valuation possibilities,
positive valuation systems usually have residual authority to use the
notional concept,

If a standard--whether positive or notional--is to serve its pur-
pose, it must identify and define clearly the elements which describe
the dutiable value intended. These elements include (1) the goods
whose actual or constructed price is to be used as a basis for deter-
mining the customs value of the goods under appraisement (e.g., the
particular goods under appraisement or identical or similar goods);
(2) the time and (3) place as of which the price of those goods is
to be determined (e.g., the time and place of exportation or the time
and place of importation); {(4) the quantity and (5) transaction level
which are to be considered in determining the price of those goods
{e.g., the usual wholesale quantity or the quantity and transaction
level which pertain to the particular goods under appraisement); and
(6) the competitive conditions to be required in a transaction price

used as a basis for determining the customs value (e.g., & transaction
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on the open market between buyer and seller independent of each other).
These six elements, taken together, define the value contemplated by
a standard..

For appraisement purposes, i% is essential to have full knowledge
of all the commercial facts reguired by the valuation standard in-
volved. It is also essential that there be proper procedures, through
documentation and otherwise, for obtaining full disclosure of such
facts promptly.

The relationship of import statistics to customs
valuation

Accurate import statistics are an essential tocl used by govern-
ments to formulate national trade policy and by business firms to
plan production and marketing strategy. For these purposes, dats
are needed for duty-free and specific-duty merchandise as well as
for merchandise subject to ad valorem duties. In most countries,
the customs service is required to appraise all imported merchandise;
though major emphasis is placed on merchandise for which the amount

of duty depends on the value. The determinstion of guantity and value
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by the customs service for each import entry 1

n

generally used &s

g basis for compliling import statistics. Thus, import statistics
are, in large measure, a co-product of customs classification and
appralsement.

f a country values imporited merchandise on the basis of sctual
erm's-iength transaction prices, the resulting import statistics will
be realistic and useful for cconomic analysis. On the other hand,
if & country determines the value of imports on other bases, the
resulting statistics may be misleading. In any event, the proper use
of import statistics requires an awareness of the valuation system
in effect and reporting and verification procedures employed in their
collection.

In the course of international trade, goods pass from the place
of production through the port of exportation and the port of entry
to a market in the importing country. As the goods move farther
from the place of manufacture, they generally increase in value be-
cause of the accumulation of transportation and other costs. Valua~
tion standards vary as to the place at which value is to be determined.
In general, standards may be grouped intc two types--those based on
the value of the merchandise at a place in the exporting country and
those based c¢n the value cf the merchandise at a place in the importing

country commonly referred to as f.o.b. and c¢.i.f. standards, respectively.
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The essential difference between the terms f.o.b. and ¢.i.f. is that
the latter includes freight, insurance and other charges from the port
of exportation to the port of entry. The difference might also involve
other charges if the places for determination of f.o.b. and c.i.f.
charges were other than the port of export or port of entry. Most
countries use c.i.f. standards, but the United States, Australia,
Canada, and a few other countries use f.o0.b. standards.

Import statistics are needed on both c.i.f. and f.o0.b. bases.
The United Nations requests its member countries tc report import
data on a c.i.f. basis, while the International Monetary Fund (IMF)
needs import data on both & c.i.f. and an f.o.b. basis. For balance
of payments analysis, f.o.b. data are needed, with separate dats on
freight and insurance payments, which often inure to the benefit of
a third country. The IMF summarizes its statistical needs for

. 1
balance of payments analysis as follows: —
. » « export and import transactions should be valued

in the balance of payments at a common boundary, pre-

ferably f.o.b. the frontier of the exporting country,

with international freight and insurance costs on mer-

chandise shown in the freight and insurance account.
For analysis of the competitive impact of imports of a commodity on

the domestic market, c.i.f. data are preferable to f.o.b. because

they more clcsely approximate the value of the imported goods in that

1/ International Monetary Fund, Balance of Payments Manual, 3rd
edition, page 1bL.
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market. Thus, whatever type of customs valuation system may uti-
mately be adopted for internatiocnal use, 1t is clear that there is

a need for import statistics on both an f.o.b. and c.i.f. basis.

Y

Adoption of one or the other type of valuation system for duty
purposes does not preclude the collection and compilation of import
statistics‘on both an f.0.b. and a ¢.i.f. basis. TFor practical pur-
poses, statistics compiled under an f.o.b. standard can be converted
to c.i.f. by adding freight, insurance, and other charges accruing
from the port of exportation To the port of entry; statistics com-
piled under a c¢.i.f. standard can be converted to f.o.b. by subtract-
ing such charges. Such conversions for broad groups of imports
are currently being done by most countries to meet the needs of
the International Monetary Fund. The United States is currently
developing procedures for the collection and publication of import
valuation statistics on a broader basis that will include both f.0.B.
and c¢.i.f. import data on a product by country basis in the detail

of the Tariff Schedules of the United States Annotated.
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_Trends toward uniformity

In the early 152C's, the need for international standards of
customs valuation was voiced by some countries. The subject was on
the agenda of‘the League of Nations Economic Conferences held in Geneva
in 1927 and 1930; though the participating countries agreed on the
need for action, nomne resulted. After World War II, international
efforts toward the establishment of common valuation standards focused
on two major approaches. On the one hand, the Contracting Parties to the
the General Agreement on Tariffs and T?ade (GATT) agreed in 1947 to
certain valuetion principles to be observed by all member countries,

leaving each country rather broad discretion in the formulation

3
ot

of its naticnal valuation standards. O

¥

B

he cther hand, by mid-19k49
the European Customs Union Study Group, established in 19L7, developed
a comprehensive customs valuation standard, which participating
countries agreed to incorporate into their customs laws. This stand-
ard, which is set forth in the Convention on the Valuation of Goods
for Customs Purposes and is known familiarly as the Brussels Defini-

tion, represents the first successful effort to create an international
valuation standard.
At the present time, 26 couniries, mostly European, are members of

o

the Convention. The valuation practices of the six original members
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O

T the Eurcpean Community as well as Denmark, Japan, Norway, Sweden

nd ©

)
5

e United Kingdom were selected for special study in this report.
An addiﬁional 58 countries, mosily African and American, are sald to
aprly the Brussels Definition but are not members of the Convention.
0f the countries which do not apply the Brussels Definiticn, the
United States and four other countries {Australia, Brazil, Canada,
and Mexico) were also selected for specizl study of their valuation
practices. The following tabulation shows the percentage of free
world imports, of U.S. imports, and of U.S. exportis accounted for by

each of these groups of countries in 1970.
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Free world imports and U.S. imports and exports: Percentage
of total attributable to countries applying the Brussels
Definit®on and to other countries, 1970

Free : U.S.

Groups of countries * world , £ U.S.
LN : imports : eXxports
. imports 1/ :
¢ percent ¢ percent : percent
84 countries applying the Brussels : : :
Definition 2/ - 64.0 = 49.8 : 53.3
26 members of the Convention--~--: 57.5 ¢ 42.9 ¢ 45,1
11 selected countries—=——-—-= : 49,2 = 38.8 : 38.3
13 other countries———=————- : 8.3 ¢ 4.1 ¢ 6.8
58 non-members : / 6.5 ¢ 6.9 : 8.2
Countries not applying the Brussels :
Defintion - - 36.0 : 50.2 : 46.7
United States -2 13.6 -3 -
i selected countrieg————m=m—————: 7.9 : 33.9 : 29.2
All other countries : 14.5 ¢ 16.3 : 17.5

1/ Data exclude Communist bloc countries.

2/ As of September 1, 1972.

3/ Data exclude Czechoslovakia and Hungary, although these countries
apgiy the Brussels Definition. Their imports for 1970, expressed as
a percentage of total free world imports, amounted to 1.3 and 0.9
percent, respectively. _

Source: Free world imports compiled from Monthly Bulletin of
Statistics, November 1971, published by the United Nations and
Direction of Trade, Annual 1966-70, published by the International
Monetary Fund; U.S. imports and exports compiled from official
statistics of the U.S. Department of Commerce.
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General Agreement on Tariffs and Trade

~ . e o ~ L. .
vomml?menus of the fContracting parties to General Agreement on
Tariffs and Trade

e . . .
The contracting parties to the General Agreement on Tariffs and

Trade agr { i T 1 i inci
a greed to certain broad valuation Principles and to certain

individus ement vhicl {
ual elements of value which each member country underiakes to

observe in its customs laws and administration. Most of the major
ading countries of the world are contracting parties to the Genersal

A 3. ® —I’J y) ] ]
greement As of January 1, 1973, 81 countries were GATT members,

one cogntry ha@ acceded provisionally and 15 others vwere applying the
GATT on a de facto basis. |

Most of the provisions relating to customs valuation are in Part
IT of the agreement, which nearly all contracting parties, including
the United States, apply only provisionally. 1/ Under the provisional
commitments, each country agreed to abide by the terms of the valuation
provisions in the General Agreement to the fullest extent not inconsistent
with its existing legislation (i.e., as of October 30, 194T7). Neverthe-
less, each member is obliged not to adopt new legislation or regulations
that woﬁld violate the GATT provisions. Moreover, the framers of the
General Agreement anticipated that the members would gradﬁally bring

their domestic legislation into conformity with the GATT guidelines.
Fach contracting party is committed not to alter its valuation

standards in a manner that would impair any concessions granted to
g

;/ Part ITI, which contains most of the GATT trade rules, includes
articles IIT through XXITI. The pertinent articles, the protocol of
provisional application and a brief discussicn of the provisional
application of the General Agreement on Tariffs and Trade by the con-
tracting parties are given in Appendix D-1. :



other contracting parties in GATT negotiaticns. A change in a contraci-
ing party’'s valuation standards that would result in an increase in

the dutisble value of articles on which it has made concessions would
contravene that commitment. A contracting party wishing to adopt a

new custems valuation standard that would increase dutiable values may
be permitted to do so under GATT requirements if the increases are
offset by appropriate changes in the rates of duty or if new compensa-

tory concessions are granted.

GATT vyaluation principles

The valuation provisions of the General Agreement are discussed

below,

Goods upon which dutiable value should be based.~-The GATT pro-

vides that the dutisble value of imported goods should be based on the
actual value, or the nearest ascertainable equivalent, of either the
imported merchandise on which duty is assessed or like merchandise of
foreign origin. It should not be based on the value of domestic mer-—
chandise nor on arbitrary or fictitious values. The uniform use of
either the imported mervchandise or like foreign merchandise would

comply with the GATT provisions.
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Quantity.-~The General Agreement provides that, to the extent the
price of merchandise is governed by the quantity in a particular trans-

-

utiable value shoulid

-

action, the price to be considered in determining
uniformly be related to either comparsble quantities or quantities not
less favorable to importers than those in which the greater volume of

o

such merchandise is sold in the trade between the countries of export-
ation and importation.

Internal taxes.--With regard to the trestment of internal taxes

in valuation standards, the GATT rules provide no option. The Ceneral
Agreement provides that the value for customs purposes of imported
goods should not include the amount of any internal tax levied in the
coun+rj of crigin or exportation from which the goods concerned either
have been excepted or will be relieved.

Fully competitive conditions.—--Under GATT provisions, the dutiable

value of imported merchandise should be based on sales or offers for

L

.« :

sale in the ordinary course of trade under fully competitive conditions.
Interpretative notes in Annex I of the GATT state that goods may be
regarded as not having been sold or offered for sale under fully compe-
titive conditions if the buyer and seller were not independent of each
ther and price were not the sole consideration, or if the purchase

price reflected special discounts limited to exclusive agents.

Currency conversion.--Several provisions of the General Agreement

establish rules for converting currencies when determining the dutiable

value of imported goods. They are treated briefly below.
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The conversion by a contracting party of prices or values expressed
in a foreign currency to determine the dutiable value of imported goods
in terms of its own currency must be based on the par values of the
currencies involved (as established pursuant to the Articles of Agree-
ment of the International Monetary Tund or in accordance with a specisal
exchange agreement entered into pursuant to Article XV of the General
Agreement) or on the rate of exchange recognized by the Fund. In the
absence ¢f such established par values or rates of exchange, the con-
version rate must reflect the current value of the foreign currency in
commercial transactions. 1/

Additional provisions.~-The GATT further provides that the bases

and methods for determining dutiable value should not be subject to
frequent change; that valuation laws should be adminiétered in &
uniform, impartial, and reasonable manner; that valuation laws, regu-
lations, Judicial decisions, and administrative rulings should be
published promptly in & manner that will enable interested parties to
become acquainted with them; and that independent tribunals should be
provided to review administrative actions related to customs matters.
In the principles stated above the GATT members have, in effect,
agreed on & number of conceptual elements of value which they deenm

ought to be included in the valuation standards of the contracting

1/ Article VII:h(c) shown in Appendix D provides that the contracting
parties to the General Agreement and the International Monetary Fund
shall formulate rules governing the conversion of currencies for which
there are multiple rates of exchange. Such rules have never been estab-
lished. In their absence, contracting parties are permitted by the GATT
provisions to use conversion factors which reflect the wvalue of the
currency involved in commercial transactions.
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parties. The GATT provisions, however, ¢o not set forth the elements

of a complete valuation standard. Lacking are certain elements commonly
present in such standards which the contracting parties are left free

to define as they wish. For example, the GATT provisions do not
restrict the contracting parties in their choice of time and place.

Thus the General Agreement does not make a choice between c¢.i.f. and
f.0.b. valuation. Likewise, the GATT permits valuation based on the

actual quantity under appraisement or on the ususl wholesale gquantity.
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Convention on the Valuation of Goods for Customs Purposes
{The Brussels Definition of Value)

The Brussels Definition of Value is g single notional standard
which bases value on the landed cost of the goods in the country of
importation and is applied to all imported merchandise. It is used
by a substantial number of nations some of which are formally committed
as signatories to the Convention to carry out its requirements, but
the mgjority of which are not so committed.

The Burcpean Customs Union Study Group undertook to draft a
model valuation standard. This task was underteken simultanecusly
with various other projects necessary for the establishment of a
European customs union. As a peint of departure, the participants
built on the valuation provisions of The Havana Charter for an
International Trade Organization (Article 35) and agreed to observe
relating to customs valuation, which had Just been formulsted. To
guide its work, the Study Group formulated nine principles, as
follows: 1/

I. Dutiable value should be based on egquitable and
simpie principles which do not cul across
commercial practice.

II. The concept of dutiable.value should be readily
comprehensible to the importer as well as to
the Customs,

III. The system of valuation should not prevent the
quick clearance of goods.,

1/ Customs Cooperation Council, Explanatory Notes, p. 12.




iV. The system of valuation should enable traders to
estimate, in advance, with a reasonable degree
of certainty, the value for customs purposes.

V. The system of valuation should protect the honest
importer against unfair competition arising from
undervaluation, fraudulent or otherwise.

VI. When the Customs consider that the declared value
may be incorrect, the verification of essentisl
facts for the determination of dutiable wvalue
should be speedy and accurate.

VII. Valuation should be based to the greatest possible
degree on commercial documents.

VIII. The system of valuation should reduce formalities
to a minimum.

IX, The procedure for dealing with lawsuits between
importers and the Customs should be simple,
speedy, equitazble and impartial.

The Study Group completed the draft of a valuation standard for
use by the projected customs union in mid-1949. The distinguishing
feature of the new standard, the notional concept of value—-'the
price which the goods would fetch''--was modeled after the valuation
law which had been in effect in the United Kingdom since 1935.

The new standard, which later became known as the Brussels Definition
of Value, was incorporated in the Convention on the Valuation of Goods
for Customs Purposes. The Valuation Convention was one of three
related international agreements--all signed on December 15, 1950, in
Brussels. The others were a Convention on Nomenclature for the

Classification of Goods in Customs Tariffs (the Brussels Nomenclature)

and a Convention Establishing a Customs Cooperation Council. As of
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August 1972, 67 countries, including the United States, 1/ were
members of the Council, which supervises the use of the Brussels
Definition of Value and the Brussels Nomenclature. No country can
accede to either the Valuation or Nomenclature Convention until it
has joined the Council.

in acceordance with its terms, the Brussels Valuation Convention
came into force on July 28, 1853, after ratification by seven members
of the Council. As of Segearer 1972, the following 26 countries,
including most of Western Europe, werevContracting Parties to the

valuation convention:

Austria Ireland Pakistan

Belgium Ttaly Portugal

Denmark Ivory Coast Rwanda

Finland Japan Spain

France Kenya Sweden

Germany (Federal Korea (Republic of) Tunisia
Republic of) Luxembourg Turkey

Greece Netherlands United Kingdom

Haiti Norway Yugoslavia

An additional 58 countries, as listed below, at least nominally
applied the Brussels Definition of Value as of September 1972, without
being members of the Valuation Convention. Those marked with an

asterisk are, however, members of the Council.

1/ The United States joined the Council in 1970.



Africa

Algeria®
Burundi¥®
Cameroon®

Central African Republic

Chad

Comoro Archipelago

Madagascar®

Malswi*

Morocco®

Nigeria®

Portugese overseas provinces
Sierra Leone

Congo (Brazzaville) Somali
Zaire Spanish provinces
Equatorial Guinea Sudan¥
Gabon* Tanzania®
Gambia Uganda¥*
Ghana* United Arab Republic®
Liberia Upper Volta¥®
Americas
Antigua Dominica Montserrat
Argentina¥* Ecuador Peru®
Barbados Grenada St. Kitts-Nevis Anguilla
Chile® Guyana St. Lucis
Colombia Honduras (Br.) St. Vincent
Cuba Jamaica* Surinam
Trinidad and Tobago
Asia
Israel® Malaysia® Timor
Lacs Singapore Yemen
Australasia
Fiji
Europe
Gzechoslovakia® Iceland#®
Cyprus¥® Malta¥®
Hungary ¥ Monaco
Those countries which reportedly apply the Brussels Definition
but are not members of the Valuation Convention include many of the

countries of Africa

countries. The use

61-428 O - 78 - 4

and¢ South America plus a few Asian and European

of minimum and arbitrary values by some of these
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ountries would preclude membership in the Brussels Valuation
Conventiorn until such practices were discontinued. Member and non-
menber countries applying the Brussels Definition of Value as of

September 1972, abco“nt d for bl percent of free world imports in

1970, whereas member countries slone accounted for 57 percent.

Obligations of the member naticns

Each member nation is obliged to incorporate the text of the

s

Brussels Definition in its national tariff laws. It may adapt the
text, for instance, by inserting therein provisions of the Interpreta-
tive Notes or by giving the text such legal form as may be essential
to render it operative in its domestic law by adding complementary
provisions clarifying the purport of the Definition. Further, each
member nation is recuired, in applying the Definition, to conform with
the Interpretative Notes. Together the texts of the Brussels Definition
and the Interpretative Notes constitute the valuation principles that
the contracting parties are obligated to observe. 1/

As provided by the Convention, the Valuation Committes of the
Customs Cooperation Council prepared an extensive series of Explana-
tory Notes for use as a guide to the application of the Brussels
Definition of Value. 2/ The Notes explain the theory and practice of

valuation under the Definition, both in general terms and with regard

1/ The Brussels Definition and Interpretative Notes are shown in
Appepdlx D2.

2/ The Explanatory Notes were publisk
and again in 1971, the latter being i
inserticn of changes agreed upon by t nenbe ountri
yvears the members have also made changes in the Defini
Interpretative Notes.
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to common specific problems.

O its own initiative or on request, the Valuation Committes
advises member countries on matters concerning the valuation of goods
for customs purposes. 1/ The Committee issues a series of Recommenda-—
tions, Opinions, Nctes, and Studies, related to specific problems

raised by member countries.

Principal features of the Brussels Definition of Value

The Brussels Definition provides, without exception, that the
customs value of imported goods shall be their "normal price', i.e.,
the price the goods would fetch, delivered to the buyer at the place
of importation, at the time the import duty becomes payable, 2/ en a
sale in the open market between a buyer and 2 seller independent
of each other. The seller is assumed to bear zll expemses incidental
to the delivery of the goods to the port of importation {except
recoverable duties and taxes, e.g., drawbacks, applicable in the country
of exportation). If the normal price depends on the quantity sold,
the quantity to be considered is assumed to be the same as that in the

shipment being valued.

1/ Article VI{d) of the Valuation Convention.

2/ The phrase "at the time when the duty becomes payable', in para-
graph (1) of Article I of the Brussels Definition, is ambiguous. In-
terpretative Note 1, instead of clarifying the ambiguity, provides
that the time referred to "shall be determined in acceordance with the
legislation of each countrv and may be, for example, the time at which
the goods declaration for home use is duly lodged or registered, the
rime of payment of customs duty or the time of release of the goods."
Thig latitude of choice could make substantisl differences in the
dutigble value of goods. It could, for example, permit the costs of
transportation and warehousing in the importing country to be included
in the dutiable value of imported goods.
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The Brussels Definition thus establishes a standard based on value
at the place of importation. It establishes a notional concept of
valuagtion~-l.e., the value to be determined is the price the goodé
would command if sold in accordance with specified terms. It is a

single standard, applicable to all goods irrespective of whether the

articles are obtained under a tramsaction in the open market between

a buyer and a seller independent of each other and regardless of the
terms of the contract, sale, or arrangement. In every instance, it is
intended that the dutiable value shall correspond to the price for the
imported merchandise being valued at the place of importation, before
payment cf duty, at which a seller would be freely willing to sell and
a buyver freely willing to buy.

Guidelines for administration.--Like most wvaluation standards,

the Brussels Definition must be administered principally on the basis
of information respecting the shipment involved and related commercial
transactions and conditions. To this end, the architects of the
Brussels Definition suggest a variety of methods by which the notional
value may be determined or comnstructed. Apart from certain specific
recommendations, these methecds are proposed as acceptable, but not
mandatory, valuation techniques.

The actual transaction price is recommended for acceptance as a
valid base for the determination of the customs wvalue of the goods being
entered. To be accepted without adjustment, it must be equivalent to

an open market competitive price and the circumstances of the sale must
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conform with the elements of the Brussels Definition as coanstrued in
the Interpretative Notes.

If certain circumstances of the sale do not accord with the elements
of the Brussels Definition, the transaction price is adjusted to account
for the differences. For exan!ple5 various costs to the importer asso-
ciated with delivery to the place of importation are added if not

included in the transaction price. These costis might include freight.
§
insurance, buying and selling commissions, brokerage fees, packin

costs, loading and unloading charges, and certain foreign taxes. Ad~

Justments to the ccmmercial invoice price for a differenc
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or an adjustment for a significant change in price between the time of

the purchase and the time of impertation. Information on which adjust-

ments of this nature may be based is generally available to the customs
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from commercial documents of other import transact

A more complicated type of adjustment of the transaction

price may be used for importations by selected purchasers, sole
concessionnaires or franchise buyers or for importations where an
importer and an exporter are related. This type of adjustment to the
invoice price is popularly termed uplift. For example, if the buyer,
in consideration of his assumption of responsibility for advertising,
promoting, or servicing trade-marked items, has obtained special rebates
or reductions in price which are not freely or generally available

to all buyers, the price may be adjusted upward to the level at which

the goods would be generally available to all buvers by disallowing
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any discounts for services which benefit the exporter. Likewise if

e

the buver makes royalty payments in addition to the purchase price,

[y

the purchase price iz adjusted upward to include such rovalties.
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If the transaction or purchase price is sus

between related parties, the customs ocfficer may make an upward
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adjustment in the declared price to the level that would p 1
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eva
the open market between a buyer and a seller independent of each
other. Metheds for determining the amount of sucl
in the following secticn on custéms practices., The adjiusted or
unadjusted price is used as the basis for valustion of the vast
majority of entries (estimated at about 99%) in countries which are

members of the Valuation Convention. Only im rare cases are other

valuation bases used. 1/

oo
"
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he use of the transaction price, adjusted or unadjusted,

“

is not an appropriate base for determining dutiable value, as in
consignment shipments, for example, the primary base used is actual

%

or expected realization—--the price at which the imported article is

s

sold or is expected to be sold the importing country, adjusted to
ival e is somewhat similar

i
a landed cost equivalent. 2/ This procedur
to that which is emploved in the Un

ted States wvalue standard. When

ld.

h uplifts are discussed

this procedure is not appropriate, dutiable value may be based on prices

of comparable imported goods. 3/ Under rare circumstances, customs

1/ See Explanatory Notes, 1971 edition, pp. 19, 20, 73, and 108,
2/ Op. cit., pp. 20, 75, 79, and 82.
3/ Op. cit.. pp. 5, 78, 80, and 84,
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icials may resort to the cost of production of the imported goods,

by

of
or to valuation by expert appraisal. 1/ In the case of some leased
goods the most appropriate technique may be the anticipated vental

hzrges during their expected 1ife. 2/

<

/ Op. cit., p. 84,
/ 0Op. cit., p, 81,

[rolt
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Customs practices and appeals procedures

In any system of customs valuation used by a number of nations,
differences in statutes and their application are bound to exist. An
internatioéal agreement such as the Brussels Convention on Valuation
could be negotiated only by reserving to each nation the right to
determine the details of statutory language and administration.
Nevertheless, the individual statutes of the 26 members of the
Valuation Convention are believed not to differ significantly among
themselves, and the members have achieved progressively greater
uniformity in administration as differences have come to light and as
procedures to minimize differences have been developed. The valuation
statutes and administrative practices of the 58 non-member countries
purportedly applying the Definition differ to a greater extent than
those of the member countries,

In discussing the customs practices of the Brussels countries,
certain generalizations will be made that may be more applicable to
members than to non-members. Then, the specific valuation practices
of the Common Market countries, of other member countries, and of
non-member countries applying the Brussels Definition will be
considered.

Transaction price major base for valuation.--The actual

transaction price, usually represented by the commercial invoice,
is the major base for wvaluation under the Brussels Definition. The
Brussels formula is drafted to conform as closely as possible to

commercial practice in open market conditions. Customs officers
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accept the actual price paid for imports as a basis for valuation if
that price can be considered to represent, either without or with
adjustment, a sale in the open market between a buyer and a seller
independent of one anocther.

Customs officials find little need to base valuation on anything
other than transaction prices and usually accept available commercial
documents for such adjustments as may be necessary with respect to
time and place. The definition does not prescribe a standard quantity
tc be valued or a standard transaction level. The imported merchandise
itself is valued in the gquantity purchased and at the level of the
actual import transaction, despite the fact that identical goods may
have been sold at different prices to other importers buying in
different quantitries or at different levels.

The Definition specifies the price at the time the duty becomes
payable. The Interpretative and Explanatory Notes make it clear
that the actual price paid usually constitutes an accurate basis for
valuation. In practice, customs authorities accept this price
provided there is timely delivery in due course of trade and there
has been no abnormal fluctuation between the price actually paid and
the price at the time the duty becomes payable.

Any necessary adjustments to the transaction price to conform
with the port or other place of introduction intc the country of
importation are usually simple. Allocaticn of freight charges in
mixed cargoes with a flat rate poses & problem, but most cargo is

shipped at known commodity rates, depending on type of carrier
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Air freight, Tor example, though it may
Lransport, in customs value
dise is enhanced Dy air shipment. ALl
can, that portion of the air, land, or
sents the cost of transporteticon within

of importation.
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Problems common to any valuation system based upon open market

transactions confront customs
not freely of
parties.
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Nevertheless, the techniques used under the Brussels
efinition enable customs authorities to use transaction prices,

justments, for most impcrtations of this

icer may make
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such as advertising or repairs

anty, performed by a selected purchaser for the

benefit of the exporter.

If a transaction between related parties is suspect, customs
pfficials usually use what is popularly described as the subtractive
or deductive method of looking to the expected realization from
sales in the market of the importing country, less duty, value added
by further processing, wmarketing costs, and profits, to determine if

the invoice price may ressona

If this method

value of comparable goods may
uplift should be applied to a

bly be accepted as a basis for valuation.

involce price is too low,

applied to make it acceptable.
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Customs officisls seldom use expected realization or prices of
comparable goods except as benchmarks to test the authenticity of
the invoice price, so that the reasons for any differences can be
identified and.apprepriate adjustments appliéda

Consultation.~-Most countries using the Brussels Definition

resolve disagreements. Both sides have an interest in timely
liquidation of entries; both are interested in finding a practical
solution with a minimum of formality; and neither customs officials
nor importers are anxious to go to court. In contrast to the United
States, the laws in many of the member countries of the Brussels
Valuation Convention provide no ‘presumption of correctness” on

the part of the customs. In many of these countries, the lcser may
be ordered to pay court costs and the fees of the opposing attorneys.
Conseguently, both sides prefer to arrive at a settlement without
recourse to the courts. Consultation enables importers and customs
to reach a common undertstanding of the facts of the case and sometimes
to arrive at a mutually acceptable compromise. Consultation most
frequently concerns the problem of uplift.

For instance, a selected purchaser importing foreign trademark
goods may object to a proposed uplift for advertising expenses which
customs officers claim are for the benefit of the exporter. Consulta-
tion may show that the advertising is in the importer’s name as well
as that of the foreign trademark holder, and customs may agree to cut

the proposed uplift in half.
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As ancther example, a company importing from a foreign affiliate
may object tec a proposed uplift based on expected realization.
Consultation may develop information indicating that marketing costs
were higher than customs had allowed in its calculations and that
the proposed uplift should therefore be reduced.

In practice, most uplifts are calculated for specific products
of specific importers. Once calculated, they are then automatically
applied to subsequent importations of that product by that importer
until either the customs or the importer seeks a change through
further consultation. This procedure, once established, facilitates
the timely liquidation of most entries to the apparent general
satisfaction of both the customs service and importers. Most entries
are liquidated in less than two days and, in some countries, within
a few hours.

The process of arriving at timely and mutually agreeable sclutions
to valuation problems through consultation requires that customs
officers be highly competent, that they have a thorough knowledge
of the Brussels Definition and its supporting documents, and that, in
addition, they be allowed some latitude for compromise solutions with
appropriate safeguards against corruption. Most countries give
importers the right to go to higher administrative authority, and in
some countries modifications of valuation decisions may be made only
by higher authority. Comsultations between importers and customs
officials result in timely and practical sclutions to many but not

211 valustion problems. Two avenues remain for settlement of unresclved
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problems: (1) the Customs Cooperation Council and its Valuation

Committee and, {2} the courts.

Customs Cooperation Council and its Valuation Committee.—-New

valuation problems are continually arising in the course of inter-
national trade. The increasing proportion of trade by mﬁltinational
firms and the increasing use of containerized shipping and computerized
accounting present new valuation problems. The Customs Cooperation
Council and its Valuation Committee provide a continuing forum for
discussion and recommendations on appropriate methods of handling new
valuation problems and disputes on an abstract basis. Only govern-
ments are represented on the Council and on its Valuation Committee,
but importers, exporters, and producers concerned with valuation
problems have access to the Council through the representatives of
their government.

The Valuation Committee of the Customs Cooperation Council

meets three times a vear and is assigned the following tasks: 1/

To collate and circulate to the member nations information
concerning the valuation of goods for customs purposes by
each of them;

T? study the domestic laws, procedures, and practices of

the member nations, and to mske recommendations to the
Council or the member nations designed to secure uniformity
of interpretation and applicaticn of the Brussels Definition
and standardization of procedures and practiceas;

To prepare explanatory notes as a guide to the application
of the Definition:

1/ Customs Cooperation Council, The Brussels Definition of Value
for Customs Purposes, pp. 21-22,
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iative or on request, to furnish to member
tion or advice on any matters concerning
on of goods for customs purposes;

To submit to the Council proposals for any amendment of the
present Convention which it may consider desirable;

o exercise such other powers and functions of the Council
n relation to the valuation of goods for customs purposes
as the Council may delegate to it.

pie -

Under the Convention, member nations having disputes regarding
the interpretation and application of the Brussels Definition are
directed to attempt to settle them first by negotiastion. Failing
that, the Valuation Committee will comsider the dispute and make
recommendations for its settlement. If that step fails, the Customs
Cooperation Council will consider the dispute and endeavor to resolve
it; its recommendations are binding only if the countries involved
agree in advance to accept them.

Courts.--Both the GATT (in Article X,3) and the Customs Cooperation
Council (in its ninth principle) indicate that governments should provide
impartial rveview of appraisment decisions. The GATT provision specifies
that such review should be conducted by a tribunal independent of the
agency entrusted with administration of the customs laws. The Brussels
Valuation Convention recommends but does not require that each member
country grant a right of appeal. 1/ All member countries of the
Brussels Valuation Convention, however, provide importers the right
of appeal either to higher administrative authority or to the courts. 2/

in most countries, this appeal may be made to courts or arbitration

bodies independent of the customs administration. As previously

1/ Customs Cooperation Council, The Right of Appeal in Customs Matters,
Study No. 10, Brussels, 1966.
2/ The word "court” when used in relztion to foreign countries is
intended to connote “judicial, arbitral, or administrative tribunals”
which are independent of the agency administering or enforecing the

customs laws of each country.




indicated, the laws in meny member countries of the Brussels Valuation

customs so the courts must sometimes make a judgment as to what value
best fits the Definition. As & conseguence, the courts {and independ-
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ent arbitration bodies; sometimes arrive at a valiuse that coincides

court decisions to the International Court in Luxembourg. The

The extent of court activity on customs valuation varies consider-
ably from country to country, depending largely on the extent to which
a country facilitates compromise settlements through consultations within
the administrative hierarchy and also depending upon the degree of
jeopardy to the importer in going to court. In a number of countries,
the loser is required to pay court costs plus the expenses of the
attorneys for both sides., In some countries, the valuation case goes

toc a criminal court, where the importer is subject to a fine if he

9
L08e8.

FBuropean Community.--In 1968, the six FEuropean Community countries
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adopted a common regulation on the valueticn of imports for customs
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and regulations of the individual member countries. 1/ Goods destined
for any member country may be entered and duly @id at any port in the
Community. Imporiers mav pay duty in one country for subsequent ship-
ment to a second country or may tranship in bond through one country
for payment of duty in a second country. The member state of entry
retains half the revenus and the other half goes to the Community.
Beginning in 1875 2ll customs colliections will go to the Community.
The regulation establishes z Customs Valuation Committee for the
Community to provide z continuing forum for harmonization of customs
valuation among the member states. The Community is establishing a
common training school for customs cofficers; it has largely harmonized
differences in the treatment of time and place. With respect to
"time", the Community regulation provides that prices actually paid
or payable may be accepted as long as the goods are received within

their usual delivery period, which may in no event exceed 24 months.

1/ Reproduced in Appendix D3. While the European Community applies
the Brussels Definition of Value in administration of the common
customs tariff, it is not used for the import valuations required in
the determination of variable import levies imposed by the Community
on certain agricultural products. The variable import levies are a
device used to achieve minimum import prices at & level high enough
to prevent interference by imports with internsl price policies for
grains, dalry products, sugar, olive oil, and certain cother products.
A minimum c.i.f. value is determined for imports of a particular
class of products and a specific levy is applied to make up the
difference between such minimum c.i.f. price and the minimum import
price goal for such class of products. As indicated, the c.i.f. price
for all imports is taken as the lowest offer price. Since there is
usually a range of offer prices, the use of the lowest offer results
in a higher variable levy on some shipments than would prevail if
valuaticon procedures strictly in accord with the Brussels Definition
were used.
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The Community couniries are attempting 1o harmonize uplifts and,
significantly, will attempt to harmonize court procedures. The latter
two tasks admittedly will take some time to achieve.

In general, the Netherlands and Belgium have not imposed uplifts
as frequently ncr to the same extent as Germany, France, and Italy én
concessionaire items and transactions between related parties. This,
along with quick customs clearance, has tended to encourage entry at
the big ports in the Netherlands and Belgium for transshipment. With
respect to uplifts for sole concessionaires or selected purchasers,
German customs officials publish and apply general uplifts on certain
commodities (seldom over 15%) based upon industry studies and place
the burden of proof upon the importer to justify a lower or no uplift;
France is in the process of adopting similar practices. Italy imposes
some automatic uplifts. In the Benelux countries, there are no
commodity uplifts as such, but there are uplift determinations, when
indicated, for individual products imported by particular firms. For
some products, such as pharmaceuticals, the uplifts may be as much as
100% or more to offset nominal transfer prices. About 99 percent of
the total number of entries in the Community are liguidated on the
basis of the inveice price with or without adjustments. Absug
9 percent, however, are subject to uplift in order to approximate
a competitive price. Ip the Netherlands, only about 1-1/2 percent
of the entries is subject to uplift. The Community hopes to

harmonize these divergent practices on uplifts among the member states.

91-429 O -73 -5
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Within the Community, Germény has the most court cases on valuation
with several hundred per year. Most appeals are on uplifts for sole
concessicnaires. On the other hand, Belgium has virtually none. In
Beigiuﬁ and France, most disputes that are not settled by consultation
within the customs hierarchy are settled by an arbitration committee
and do not reach the courts. In France, an appeal from the arbitration
committee would go to the criminal courte, so that importers tend to
accept decisicns below the court level. In the Netherlands there is

3

no signi

Py

ficant expense in going to court. In Germany the loser, be
it the government or the importer, has to pay court costs.

¥} T

Other member countries.--The United Kingdom, Denmark, and

Ireland joined the Eurcpean Community effective January 1, 1973.
Accession involves acceptance cof the Community's common customs
valuation regulations cutlined above. These three countries were
already members cf the Brussels Valuation Convention and their
acceptance of the Community regulation is nct expected to ianvolve
significant change in their requirements for customs valuation.

The United Kingdom has attempted to value as clcosely as possible
to commercial practice. A recent U.K. study indicated that sbout
90.% percent of the total number of entries were cleared on the

basis of actual transaction prices, either with or without adjustments.

About 13 percent cf the entries involved wuplifts for selecied

t

purchasers or related parties. The United Kingdom emphasizes
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consultation between customs officers and importers to settle disputres
on uplifts and provides for conferences, if necessary, with the importer
at five levels within the customs hierarchy. This may be followed by
referral to an independent arbitration board before resorting to
settlement in court. As a result of thé effort to reach a practical

and mutually acceptable appraisement at the administrative level,
virtually no cases have reached the courts in the United Kimgdom.

A provision for advance filing of entries enables most merchandise to

be cleared within 2 few hours after arrival.

The other 17 member countries of the Brussels Valuation Convention
are subject te the discipline of membership in the Convention but
cannot be expected to be as uniform in their application of the
Brussels Definition as will be the countries in the enlarged Eurocpean
Community.

Non~members.--Among the 58 countries which purportedly apply the
Brussels Definition of Value but are not members of the Conventiocn,
many have limited acquaintance with the Brussels Definition; many
continue to base valuation procedures as much on local administrative
practices as on the Definition and its Interpretative and Explanatory
Notes. Non-member countries using the Brussels Definition have no
obligation to seek guidance from the Valuation Committee. However,
many such countries do sc and alsoc request Council publications to

assist them in implementing the provisions of the Definitien.
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These 58 countries, which accounted for less than 7 percent of
world trade in 1970, in general, accept the actual transaction price
adjusted to a c.i.f. basis aé the dutiable value unless there is doubt
gs to ifs representing a competitive sazle. There are, however, notable
gxceptions. Thailand, for instance, bases dutiable value on the
wholesgle cash price for which goods of like kind and quantity are
sold or could be sold, at the time and place of importaticn, without
trade discount. Morocco defines value for duty purposes as what would
be the "cash and wholesale value" of the goods delivered to the port
of entry. Peru determines its c.i.f. dutisble value by taking 120 per~
cent of the f.0.b. price, port of embarkation.

In addition to their use of the Brussels Definition, a number of
these 58 countries apply supplemental valuation practices to certain
articles. In Colombia, for instance, the dutiable value of imported
articles similar to domestically produced goods may be set at a level
not less than the average factory price of the domestic goods.
Singapore is a free port for most goods; of the duties levied, however,
about two-fifths are ad valorem based on the Singapore 'customs open
market value'. Argentina, Colombia, Ecuador, and Peru may use
promulgated minimum prices when the actual transaction price appears
to be guestionably low. The Centrel African Republic and Chad beoth

esteablish official prices on certain specified articles.
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It is common practice zmong these 58 countries te apply upl

o &

Jede

fr
to dutiable value when import sales are not at arm's length, i.e.,
when unusual discounts are granted or special relaticnships exist
between buyer and seller. WNigeria adds a & percent buying commission
to the £.0.b. pfice if the invoice does not clearly state that such
commission has already been included.

Appeals procedures vary from country to country. Most countries
provide for appeals either through administrative procedures and/or
through the courts. Countries in which the administrative decision

is final and there is no recourse to the courts include Ch

(=5

le,

Colombia, Ecuader, Nigeria, and Peru.

Valuation Methods Employed by the United States 1/

U.S. valuation standards and order of precedence for their use

The customs valuation system established under sections 402 and
40Z2a of the Tariff Act of 1930 consists of several primary standards
with glternative subordinate standards. Although the system is bgsi-
cally positive in conception, certain elements in some of the standards
are of notional content. gj In addition, this system is buttressed by
the presumption of correctness attaching to the customs officer’s value
determinations and his authority under section 500 to value goods by

21l reasonable ways and means.

1/ provisions of U.S. Customs valuation law are reproduced in Appendices
Db, E, F, and G. An historical perspective to U.S. customs valuation is
presented in Appendix H. .

gj See Appendix D4 for notional content in U.S. standards-—--sections 402
(c), (d), (e), and {(g)(1) and 402a (£} and {g).
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The five standards in section 40Za are the valuation standards
established by the original section 402 of the Tariff Act of 1930.
Section 2 of the Customs Simplification Act of 1956 redesignated
section 402 as section 402z of the Tariff Act of 1930 and added = new
section 402 containing four additional standards. The Administration
had sought legisliation to substitute the new set of standards for
the original standards. However, the originzl standards were rvetained
for use in appraising those articles, known as "final list™ articles, 1/
on which the dutiasble values for fiscal year 1954 would have been smaller

by 5 percent or more if appraised under the new section 402 standards..

1/ A& list published by the Secretary of Ireasury in 1958 pursuant
to section 6(a) of the Customs Simplification Act of 1956 (Public Law
927, 84th Cong.). This list was published in T.D. 54521, which is
reproduced in appendix E to this report. The 1956 act directed the
Secretary to list all articles for which the new standards would
result in a reduction of 5 or more percent in appraised value (based
on imports in fiscal 1954), and directed that such listed articles be
appraised under the old standards now set forth in section 402a.
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The nine standards provided by sections 402 and 402z are iisted

as follows:

Section 402 Section 402z

Foreign value

Export value Export value

United States value United States wvaliue

Constructed value Cost of production

American selling price Americen selling price
The standards in section 402 and those in section L02s differ

LN

significantly by reason of definition. Standards that are identical

or kindred in name and descr
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rulings, were statutorily redefined in section LoO2. Despite the many
variations in valuation resulting from the use of the nine standards,
however, two common characteristics prevail. The seven standards, other
than the two designated as American selling price {ASP), are based upon
the value of the goods in the country of exportation. 1/ The two
American selling price standards are based upon the selling price in the
United States of the domestic counterpart of the imported article. 2/
Within the overall U.S8. valuation system, there are six different
subordinate systems for determining customs values. The article deter-
mines which subsystem will be used. Each subsystem consists of a primary

standard and two cr more aglternate standards., Each of the nine individual

1/ The two U.S. value standards use the U.S., market price as the basis
for the determination of dutiable value. This price is adjusted, however,
in order to approximate value in the country of exportation.

2/ See Appendix F for articles subject tc American selling price
valuation,
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standards is employed in more than one subsystem. Indeed, a given
standard may serve as a primary standard in one subsystem and an alter-
nate standard in another; moreover, a standard may serve as the first
alternate in one subsystem and the second alternate in anqther,

The category of articles to which each of the six subsystems applies,
and the primary and alternate standards, in order of precedence, are as
follows:

Subsystems,
standards and order

Articies

1. Those not on the final list
and not subject to ASP
valuation

2. Those on the final list
and not subject toc ASP

of application

As defined in section 402:
a. Export value
b. United States wvalue
c. Constructed value

As defined in section 402a:
a. Foreign value or ex-

valuation port value, whichever
is greater
b. United States value

c. Cost of production

3. Benzenoid chemicals subject
to ASP wvaluation and not on
the final list

As defined in section 402:

. American selling price
. United States value 1/
. Export value

. Constructed wvalue

[V o T w

4, Benzenoid chemicals subject As defined in section 402a:
to ASP valuation and on the a. American selling price
final list b. United States value 1/

c., Foreign value or export
value, whichever is
greater

d. Cost of production

1/ In the case of benzencid chemicals, if there is no similar com-
petitive article produced in the United States, headnote 4, part 1 of
schedule 4 of the Tariff Schedules of the United States requires the
use of United States value before resorting to the general use of the
regular standards of valuation.



Subsystems,
standards and order
Articles--Cont. of appiication-~Cont.
8. Those subject to ASP As defined in =ectiom 402:
valuation under section 335 a. American selling price
and not on the final 1ist 1/ b. Export value
c. United States value
d. Constructed value
6. Those subject to ASP As defined in section 402a:
valuation under section 336 a. American selling price
and on the final list 2/ b. Foreign value or export
value, whichever is
greater
¢. United States value
d. Cost of production

Under any of these sUbsystems, customs may use the all reasonshble ways
and means authority provided by section 500. The order of precedence
for the use of these standards under the first four subsystems is shown
diagrammatically on the following page.

Nearly all merchandise enteriﬁg free of duty or subject to specific
duty, and a large proporticn=-possibly as much as 80 percent by valus—-
of the merchandise subject te ad valorem or compound rates of duty, are
valued under the first subsystem listed, while most of the remainder is
valued under the second subsystem. The final four subsystems are limited
to those few articlies subject to American selling price, and account

for less than Z percent by wvalue of the total imports of merchandise

of

subject to ad valorem or compound rates. Among these four subsystems, the

1/ The only articles currently subject to this subsystem are certain canned
clams.
2/ The only articles currently subject to this subsystem are rubber-
soled fabric-upper footwear and wool knit gloves wvalued at not over
$§1.75 per dozen pairs. No such gloves have been imported in recent
vears.
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Note.--The determinations and order of selection of standards for articles subject to A.5.P., valuation under sec. 336 of the Tariff Act

of 1930, but not like or similar to articles produced in the United States is the same as for non-A.$.P. items.



two pertaining to benzenoid chemicals together are substantially more

important than the other two.
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of the duty payable on such articles depends on the valuation as well
as on the rate of duty. The data in the fellowing table show that T.S.
imports subject to ad valcrem and compound duties were valued at $17.

n 1970, This represents £4.4 percent of all Imports, which

Jobe

billion

totaled $39.8 billion in that yvezr.

U.S5. imports for consumption in 1970

ve
as

Type of duty 1/ . Total value | Percent of tetal

v Billiom :

: dollars :
T : 12.6 : 31.7
Specifigmmm e o e e e : 9.5 : 23.9
Compound or ad valorem——-—————w- e £ 17.7 ¢ 4404
Totglmwm—— e e e e o i o e : 39.8 ¢ 106.6

LTS

17 Adapted from Appendix K, table 1.

Degcription of customs valuation_standards

The previocus section outlined the six subsystems used in the United

States and noted the categories of articles to which each of the subsys
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applies. This section briefly describes the nine standards defined by
sections 402 and 40Za and indicates thelr approximate freguency of use.

The two export value standards and the single foreign value stand~
ard entail a determination of prices in the country of exportation.

)

The export value standards specify the price of merchandise sold for
export to the United States, whereas foreign value specifies the price
of merchandise sold for domestic consumption in the country of exporta-
tion, each including the cost of packing for export. For all items on
the final list, other than those subject to American selling price, customs
must attempt to determine both export value and foreign value and, if
both are determinablie, use the higher of the two as the dutiable value.
Cost of production and constructed value determine dutisgble value
_through building up foreigé costs, whereas the two United States valﬁe
standards define dutiable value by subtracting from the U.S. selling
price of such or similar imported goods the expenses of bringing the
goods from the exporting country such as freight, insurance, U.S. duty,
the importer’s expenses, and profits. The foregoing seven standards
base dutiable value, either directly or indirectly, on prices or costs

in the exporting country and exclude any other costs entailed thereafter.

The two American selling price standards base dutiable value on the price

cf like cor similar competitive domestic articles in the U.S. market.

wbo

Abbreviated definitions for each of the nine standards are given

ions are provided in Appendix B:

i..J 1]
[
{8
ot
J

below. Complete statutory def

1. Export value (as defined by section 402).--The price, at the time
of exportation to the United States, at which such or similar merchan-
dise, packed ready for shipment to the United States, is freely solid
or offered for sale in the usual wholesale quantities in the principal
markets of the exporting country for export to the United States.




at the tTime
lar merchan~—

2. Export value {as defin
of expcortation to the Un %

dise, packed ready for sh Tt e i reely cffered
for sale to all purchasers in the u val wholesale Luantit es in the
principal markets of the exportin tc the United
States.

3. Foreign value (as defined by section 402s).-~The price, at the
time of exportation to the United ST ates, at wanich such or similar
merchandise is freely offered for sale to all purchasers in the usual
wholesale gquantities in the principal markets of the exporting country
for consumption in that country, plus the cost of packing the merchan-—
dise for shipment to the United States,

L, United States value (as defined by section 402).--The price, at the
time of exportatlon of the merchandise being valued, at which such or
similar imporied merchandise, packed ready

or

for aellvery, is freely scld
offered for sale in the usual wholesale guantities in the principal

U.S. market for domestic consumption, less {(a) the usual commission or

usual profit and general expenses, (b) transportation, insurance, and

other necessary expenses from the place of shipment to the place of

delivery, and (c) all customs duties and other Federal taxes payable

by reason of importation.

5. United States value (as defined by section 402a).--The price, at
the time of exportation of the merchandise being valuved, at which such
or similar imported merchandise, packed ready for delivery, is freely
offered for sale to all purchasers in the usual wholesale guantities
in the principal U.S. market for domestic consumption, less (a) a
commission not exceeding 6 percent or profits not exceeding 8 percent
and general expenses not exceeding 8 percent, (b) transportation,
insurance, and other necessary expenses from the place of shipment to
the place of delivery, and (c) the import duty. .

6. Constructed value {as defined by section 402).--The sum of (a) the
cost of producing such or similar merchandise at a time before the _
date of exportation which would permit production, (b} the usual general
expenses and profit made by producers in the exporting country on sales
of such or similar merchandise in the usual wholesale guantities for
export to the United States, and (c) the cost of packing the merchandise
for shipment to the United States.

7. Cost of production {as defined by section 402a).--The sum of (a)
the cost of producing such or similar merchandise at a time before

the date of exportation which would permit produetion, {(b) the usual
general expenses (but not less than 10 percent of the cost of produc-
tion) and the usual profit (but not less than 8 percent of the sum of
the cost of production and the allowance for general expenses) made by
producers in the country of manufacture on sales of such or similar
merchandise, and {(c) the cost of packing the merchandise for shipment
te the United States.




8. American selling price (as defined by section

the time of exportation of the imported srticle, a
article, produced in the United States and packed

is freely scld or offered for sale in the usual wh

in the principal U.S. market for domestic consump
which the owner would have received or was willing
such article when sold for domestic consumption in
guantities.

9. American selling price (as defined by section 402
5t the time of exportetion of the imported article, a
tive article, produced in the United States and pack
delivery, is freely offered for sale to all rct
wholesale quantities in the principal U.S8. market
sumpticn, cr the price which the owner would have
willing to receive for such merchandise when sold
ticn in the usual wholesale guantities.

ot



Datg showing the frequency of use of each of the nine cuvrent U.S

«

valuation standards are not avé&lilable. An estimate made with respect
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to imports subject to ad valovem dutiles in ' indicates that 80 per-
cent of the value thereof waz agppraised under section 402 and 20 percent
under seciion 402a. This estimate further indicates that the two export

value standards accounted for 79 percent {74 percent under section 402

and 5 percent under section 402a); constructed value and 1ts counter-

part, cost-of production, 1/ 35 and 13 percent, respectively; foreign
value, 2 percent; the two United States values, less than 1 percent;

and the two American selling prices, less than 1 percent.

1/ The use of cost of production for appraisement has materially
increased during the past decade ccincident with the increase in imports
of automobiles which are generally appraised on the basis of cost of

production.
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the section 402 standards. The fiftl dard in section 402a, forelgn

value, does not have a counterpart in section 402. The Four pairs of

standards arpear glmost identical, but they differ s
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vecause of differences in the statutory language and in the definition
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given Lo common terms.

The twc United States value standards differ in their itreatment
of the amounts that may be deducted from the price of the imported
merchandise in the United States tc allow for commissions or profits

and general expenses of the importer. Section L02a fixes maximum
percentages for commissicns {6% of the domestic selling price), pro-
fits (8%), and general expenses (8%), while section 1402 allows the
usual commissions or profits and expenses without limitation. The
section 402 standard usually results in larger deductions and a lower
dutiable value, which more closely approximates the commercial price
of the article at its source, than the section 402z standard.

The cost of producticon standard differs from its counterpart,

constructed value. The former reguires that minimum profits of 8 per~
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value, whereas the latter reguires inclusion of the usuzal profit and

expenges, which mey result in a lower dutiable wvalue.
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franchised Importers. Thus the selected purchaser concept considerably
increases the number of transactions which can be used as a basis for
determining dutiable value under the export value, U.S. wvalue, and
American selling price standards in section 402 as compared with their
counterparts in section 402a. The practical effect of this change is
to increase greatly the number of entries for which export value under
section 402 can be determined and to lessen the need for resoriing to
the_use of alternate standards, particularly the more difficult con~
structed value standard.

Ancther difference concerns the divergent meanings given to the
term "usugl wholesale quantities,” which is common to the two sections.
Under section 402a, the term has been interpreted by administrative
and judicial precedent over a long period of years to mean the quantity
in which the largest number of sales is made. In section 402, however,
"usual wholesale quantities' is defined as the quantity in which the
largest volume of goods is sold.

In brief, section 402 provides the basic U.S. standards of valu~
ation; it contains simplified standards made effective in 1958,

Section 402a is a continuation, for certain articles, of the more
rigid standards which have been in effect with minor amendments since
1930. It is limited in application to articles contained on the final

list, which is not subject to administrative change.

Customs practices in the United States

As an aid to appraisement., customs maintains on file price lists

obtained from domestic and foreign producers and information on prices
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of imported merchandise, brokers' or agents' fees, and insurance and
transportation cﬁarges. Much of this information is cbtained from the
documentation required for entry. Further information is obtained
through direct inquiries by customs officers in the United States and
by Treasury Representatives and Customs attaches stationed abroad.

For administration of ASP, customs receives samples of domestic
products and reports on domestic prices from U.S. producers of
benzencid dyes and pigments. In addition, a reserveir of technical
information is available through the import specialists in the

New York District, who have extensive contacts with the large foreign
trade community in the New York area and furnish advisory opinions

on request to other Customs Districts. In order to obtain uniformity
of appraisement, the necessary information is distributed throughout
the Customs Service. The flow of information and of advisory opinions
is coordinated by the Customs Information Exchange (CIE}, which
circulates bulletins throughout the service in order to keep ail

ports current on appraisement and classification rulings.

All merchandise imported into the United States is subject to
appraisement. In order to expedite liquidation of the large volume
of entries, customs ocfficials apply the standards more consistently
to those goods subject to ad valorem and compound rates of duty than
to those which enter either free or subject to specific duties.

Approximately 55 percent of the total value of U.S. imports for

consumption in 1970 was duty free or subject to specific rates of duty. 1/

1/ See Appendix X, table 1.
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cénsumersa.in order to determine the freely offered price. When sales
of each of the listed types of merchandise at each of t©
levels have beeh examined without success, the appraisement process
passes on tc the first sgliternate stancard, United Stafes value, and
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price offered to any willing purchaser at any trade level

vholesale cuantities. If the imporied merchandise 1g subjlect to ASP

valuation, customs must first determine whether the imports are indeed

I

competitive with a domestic product. Benzenoid chemicszls are competi

tive if they are 1ike in use, while fooltwear is competitive if it is

ported goods have more than one domestic counterpasrt, the dutis

1/ In practice, "like in use", except for a few dyes, is generally
ent

interpreted by Customs to mean id
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Py

value is the freely offered price of the U.S. producer whose price is
ciosest to the price of the imported product. The ASP ig usually, but
not always, the lowest U.B. price. It occasionally happens that there
are two ASP's, based on prices of two different U.S. producers, appli-
cable to imporis of the same benzenoid chemical from twe different

sources because the Toreign producers sell st different prices.

In practice, the purchase price of the goods under appraisement
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or determining the dutiable value of perhaps

D
Q

percent of the valu £ all ad valorem imports, and the cost of produc-

-y

s used for most of the remainder. 1/

e

tion of the goods under appraisement
The price of identical 2/ or similar merchandise is used only infre-
guently as & basis for appraisement, i.e., in cases where price changes
have occurred between the time of sale and the time of exportation.

Although sgtisfactory identification of similar merchandise may be

ot

difficult, provision for its use is desirable for cases where there is

no purchase price or the purchase price, for one reason or another, is

regarded as unacceptable, but where acceptable prices for similar
merchandise are readily available,

Many aspects of the U.S. valuation system are complex and burden-

some to administer. Customs officials have developed practices which

1/ In terms of numbers of entries, the purchase price is used as a
basis for determining a still greater percent of imports. The determina-
tion of the cost of production of an article, once made (e.g. auto-
mobiles), is generally used for all subsequent entries of that article
during a contract period and need not be determined for each entry.

2/ The U.S. customs makes no distinction in order of precedence as
between the actual merchandise and identical merchandise produced by
the same manufacturer. The freely offered price closest to time of
exportation governs. Identical here refers to identical merchandise
from another manufacturer.
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facilitate the administration of these standards. For example,

determinations with respect to the elements of time, place, guantity,

and transaction level are based on the operations of imdividusl firms.

Any other approach would be impossible to administer and would
preclude any extensive use of the purchase price of the goods as a
basis for appraisement.

The time element presents few administrative problems. Invoice
price differs from the value at the time of export only for the
relatively few items whose prices fluctuate widely in a short pericd
of time. In most cases the delay between the date of the contract
and the date of exportation is short encugh to permit only minor
price variations. In practice, the contract price is usually accepted
zs the pfice on the date of exportation, except during periods of
unusual price instability or currency fluctuations.

The dominant issue in litigation of appraisements concerns the
element of place, specifically whether the merchandise was freely
offered ex-~factory or f.o0.b. port of export. Customs maintains
records of foreign manufacturers who sell ex-factory and may have
information that a given foreign manufacturer does not freely sell or
cffer to sell on an ex-—factory basis. These records do not always
confirm the claim, frequently made by importers, that the merchandise
was offered ex~factory and that the terms of the contract with the
exporter so specified. Charges such as inland freight to the port of
export may thus become subject to duty. A relsted but separate issue

concerns the inclusion of any intermediary agent's commission in the



claim that these commisgsions are buying

freguently determines that they are actually

the importer must pay in order to purchase

wholesale guantity, customs

the usuval wholesale quantities and appraise on that basis whenever the

t

duty is materially affected. However, customs can sccept the actual

the entry in most cases since the "usual wholesale gquan-

eflected in U.S. valua-

a freely offered price. Ad-

in international trade. In some cases neither export value nor U.S.
velue can be used becsuse & freely coffered price does not exist. To

arrive at dutieble value in this situstion, customs usually resoris to

constructed value or cost of production. Occasionslly customs may have
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to use notiocnal authority such as is provided by sections k02{g)(1)

The time required for appraisement msey vary. Importers ususzlly
know the customs value before filing formal entrv papers, and &
pre-entry review procedure allows them to receive notification, within
two days after filing, of eny changes made during a preliminary review.
Approximately 90 percent of all entries pass through this preliminary
review with mo change. TFormal notice of ligquidation usually takes

6 to 8 weeks, but problem entries, including those involving possible

fraud or penalty actions, may take several years.

Appeals procedures

Protests of appraisement are to be filed with the Customs District
Director or Port Director within 90 days of the date of notice of
liquidation or reliquidation. 1/ The District Director is required to
review and act on a protest within two years from the date the protest
was filed. Requests may be made for an accelerated disposition cf a
protest when the District Director has not reviewed the protest and
acted thereon within 90 days. His failure to act within 30 days after
receipt of such a request is deemed to be a denial of the protest.

Prior to the Customs Court Act of 1970, most protests to Customs

officials on appraisement resulted im no changes other than corrections

1/ Statutory provision for protest of an appraisement to the Bureau of
Customs is found in sections 514, 515, and 516 of the Tariff Act of

Ial

1930, as amended. BSee Appendix C.
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clerical errors. Review on a higher level by Customs officials who
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protest may be sought by the protesting party
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n lieu of review by

he District Director, provided the issue is {1) an alleged failure to
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follow & published Customs ruling, (2) a gquestion of law or fact which
has not been ruled upon by the Commissicner of Customs or the couris,
or (3) a matter previously ruled upcn but involving new facts not

th the previous ruling. The importer may
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considered in connection w
bring a civil sction in the United States Customs Court to contest the
denial of any protest. Appeals from decisions of the Customs Court
may be made to the U.S. Court of Customs and Patent Appeals (C.C.P.A.)
in cases involving questions of law. If the C.C.P.A. rules against

the importer, he may petition the Supreme Court of the United States

for a review by a writ of certiorari.

During fiscal year ending June 1972, the customs ccurts decided

)

L1 valuation issues affecting hund:

of shipments. The results of

-
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the rulings during that period were 32 issues won by the government
uties and ¢ issues won by import-
ers involving $0.3 million in contested duties. The reported amounts

luded the amounts on

[ =N

of contested duties involved in th

(D
}da

ssues

hundreds of shipments wherein civil action had been filed with the

- o .

court but court action had heen held in suspension pending a decision

on an identical issue. Th

)]

decisions involved 24 issues before a single
Customs Court judge, 12 issues before an appellate panel of three Customs

Court Jjudges, and 5 cases before the Court of Customs and Patent Appesls.



83

Much appraisement litigation concerns the "ex~-factory - f.o.b.
port of export' issue discussed in the prior section. A large portion
of the remaining litigaticn concerns constructed value and cost of
production determinations made by Customs in appraising gocds sold
between related parties.

U.S. manufacturers, producers, and wholesalers may also petition

the Commissioner of Customs for a review of the customs appraisement

Fh

of a particular imported article like that sold by the petitioner.
If the petitioner is dissatisfied with the Commissioner's decisionm,
he may contest the appraisement in the customs courts. Such cases

are rare.

Constituticonal requirements for valuation standards

A legislative history of the various U.S. valuation standards
shows that standards which include freight and insurance in dutiable
c.i.f. value have had doubt cast upon their constitutional validity
in congressional debates and reports. The doubt was premised on the

belief that there was a2 lack of uniformity or the possibility of

preferential treatment. It seems appropriate, therefore, to include

in the report a brief comment on the judical precedents on the subject.
The doubt has been based on two constitutional provisions in Article I,
consisting of section 8, clause 1, and section 9, clause 6, which

read, respectively:
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The Congress shall have power to lay and collect

taxes, duties, imposts, and excises, to pay the

debts and provide for the common defense and general
welfare of the United States; but all duties, imposts,

and excises shall be uniform throughout the United States.

No preference shall be given by an regulation of
commerce or revenue to the ports of one state over
those of ancther & % %,

The underscored provisions are relevant to the subject of discussion.
There appears to be no interpretative judicial precedent on
these provisions based on duties per se. However, the requirement of

uniformity has been examined with reference to other taxes and the
principles of the decisions might apply equally to duties. The
United States Supreme Court has held that the uniformity required by
the Constitution for excise taxes is geographical uniformity,

not uniformity of intrinsic equality and operation. 1/ By geographical
uniformity is meant the laying of the same amount of tax on the same
articlesin each state, not uniformity in the sense of the collection
of the same amount of tax from each state. Thus, a2 tax may operate
unequally by reason cf the unegqual distribution or existence of the
article among the respective states. It seems, however, that this
interpretation does mot answer the gquestion af'the constitutionality
of unegual customs valuztion for duty purposes in different states
(which would be the case under a c.i.f. scheme) as opposed to unequal

distribution of the article in different states.

1/ Knowlton v. Moore, 178 U.S. 41 (1827).




valuation. Identical goods entering the United States from different

points of origin may be valued unegually because of their different
sources. Any ineguity, however, would result from the differences
associated with the sources of the goods since the valuation of identical
goods from the same source would be uniform throughout the United

States regardiess of which port the goods antered. On a2 c.i.f. basis,
however, identical gcods from the same source could be valued differently,
depending upon the location of the U.S. port of entry. F.o.b. valuation,
therefore, does not favor one state over another or ong port over

anocther, since, whatever the valuation may be, it is assessed uniformiy
throughout the United States. C.i.f. valuation of identical goods from
the same source--because it may differ-depending upon the U.S. port of -

entry—-can result in unequal valuation among different states or the

ports of the same states.

Although the Supreme Court has never addressed itself directly

4

to this customs valuation issue, some lower courts have applied the
Knowlton concept of geographiczl uniformity to encompass the same

tax rate levied on a2 changing tax base. 1/ The Supreme Court has also

interpreted the uniformity clause to require only that "the law shall

;j Standard Oil Co. v. McLaughlin, 67 F.2d 111 (1933); Mindiature
ehicle Lending Corp. v. U.S., 266 F, Supp. 697 (1967).
/ Florids v. Meldom, 273 U.S. 12, 17 (1936).
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last statement must be considered obiter dictum, lower courts have

used the principle when interpreting the uniformity clause. 1/

As to the preference clause, the Supreme Court has held that a
preference resulting from geography, so long as it is reasonable,
is not a preference given to the ports of one state over those of

anocther. 2/

1/ Heitsch v. Kavanaugh, 200 F.2d 178 (1952), cert den. 345 U.S.
©39 (1952).
2/ Alasbama Great Southern R. Co. v. U.S., 3k0 U.S. 216 (1950).
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Countries which did not apply the Brussels Definition in
September 1972, accounted for 36 percent of free world imports in
1970, were the source of 50 percent of U.S. imports, and were the
market for 47 percent of U.S. exports. The valuation methods of
four of these non-Brussels countries, are given gpecial study in
the following pages-~-Austraiia, Brazil, Canada, and Mexicc--as is
the valuation system of Japan, prior to that country's adoption of
the Brussels Definif{ion of Value in September 1972.

Australia and Canada generally basevdutiabie value on domestic
prices in the country of exportation, Brazil fixes dutisble value
at the port of importation, and Mexico uses officisl prices
established by the govermment. Many of the remaining non-Brussels
countries, which account for a significant share of world imports,
value imports on & c¢.i.f. basis, using é normal price concept
compareble to that of the Brussels Definition. Notable exceptions
are: Hong Kong, which for most articles is a free port; Taiwan,
which uses the wholesale price of the goods at the port of

importation less the import duty and an allowance of 14 percent

H
O
-

costs and profit, or, as an alternative, the true c¢.i.f. price plus

20 percent; New Zealand, which, like Australisz and Csnada, bases
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dutiable value on domestic price exportipg country; an

land and Venezuela, +/ which have tariff schedules comsisting

or entirely of specific rates; and South Africa, which uses a notiocnal

f.0.b. value.

Australia 2/

'y

Australia values imports for

[N

uty purposes f.o.b. port of export.

o
O]
oot

Dutiable value is defined as the acit money price paid by the Austra-

lian importer, or the “cur

L]
ot

en

joi
6]

domestic value" of the goods, whichever
is higher, plus all charges payable for placing the goods free on board
at the port of export. The actual money price is adjusted to disallow
any discount or other deduction allowed to the Australian importer
which would not crdinarily have been sgllowed to eavery other purchaser
on the date of exportation of an egqual quantity of identical goods.

The current domestic valve of the goods means the amount for which the
seller of the goods te the purchaser in Austraslia sells or is prepared

to sell for cash on the date of exportation the same gquantity of

e

identical goods to any and every purchaser in the country of export

for consumption in that country. Thus Australia bases dutiable value

tion of the same gquantity of identical goods sold for domestic consump-

tion in the country of export plus all charges necessary for placing

}md

1/ Venezuela is expected to change over to an ad valerem tariff in

1973.

~F

Z/ See app
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the goods free on board at the port of export. The alternate to actual
transaction value, the current domestic value, is similar to the foreign
value standard used by the United States under section 402az. Most
Australian imports are valued on the basis of current domestic value,
Whenever the dutiable value is difficult to determine, because the
goods are not sold for consumption in the exporting country, or are sold
only to exclusive agents; or are imported under any other unusual con-
ditions, the Minister for Customs and Excise may determine the dutiable
value at his discretion. Customs officials attempt to use this authority
in an equitable way, determining dutisble value, after discussions with
interested partiesg, on whatever basis is available and reasonable. Examples
of the types of goods which may be valued under this provision are works
of art, computers, automotive or electronic parts, leased goods, and
intermediate chemicals for captive use. Works of art may be valued by
expert appraisal. Other products may be valued at cost of production
plus an allowance for selling costs and profit. If the exporter agrees
that the value so established is the current domestic value, entry is
made under the usual valuation provisions, as Customs prefers to use
the Minister's discretionary authority only when its use is unavoidable.
Tﬁe Customs Tariff provides "support values' for certain specified
products madein Australia. 1If the landed, duty-paid cost of an im=-
ported product is less than the support value established for that
product, the importer must pay, in addition to the regular import duty,
an additional duty equal to S50 percent of the difference between the

landed, duty paid cost and the support value. Support values have

91~429 O - 75 -7
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been fixed for a number of chemical products, including synthetic
resins, synthetic rubber, ethylene glycol, and triethanoliamine. Prod-
ucts covered by support values account for conly a small proportion of
g1l Australian importis.

Whenever the Collector doubts the accuracy of the declared value
of dutiable goods, he may detain the goods and assess thelr value on
whatever basis he deems agppropriate. If the Importer objects to the
appraised value, he may request expert appraisal; but if he then
refuses to pay the duty based on the value as assessed by the Collector
or ascertained by expert appraisal, his goods may be sold by the Col-
lector.

In cases where expert appraisal is not reguested and a dispute
arises as to the amount or rate of duty payable which cannot be reccon-
ciled by consulitation with the Regional Customs Administration, the
importer may make an administrative appeal to the Minister for Customs
and Excise, or he may pay the duty under protest and take subsequent
legal action. He may begin legal action, however, only if he paid
under protest and only within six months after payment of duty. In
administrative appeals, each side bears iis own costs; in court pro-
ceedings, however, the unsuccessful litigant may be ordered to pay all
costs.

In order to prevent undervaluation of goods subject to ad valorem
duties, Australian law provides that the customs, at any time before

sale and delivery to a person who purchased and took delivery in good

faith and without any knowledge of the entry, may purchase any imported
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which those goods or similar goods fetch at the time of importation at
a sale carried out in conditions of free competition for delivery at
the port or place of entry of the , ,goods into the country. The law
states that the involice price may be taken as indicative of the normal
price.

\ Finance Ministry directive states that the basis for cslculation
of ad valorem duties shall be the price at which the merchandise is
normally offered for sale in the wholesale market of the exporting
country, plus expenses to the port of entry, less, where appliceble,
any internal consumption taxes which are recoverable on export. The
directive further states that the price declared by the importer oﬁ
the impert permit will, when verified by competent authority, be taken

as the basis for calculation of the duty. According to an instructior

I

from the Becretary of Federal Receipts, special discounts for queantity
purchase or advance payment are not allowable in calculating the duti-
able value.

While, in general, the invecice price is accepted as the base for
dutiable valuve, Brazilian law provides two supplemental methods of
valuation to be used in special cases. On certain specified products,

"minimum values,"

established by the Customs Policy Council, are used
as the dutisble value unless the invecice price is higher. The Customs
Policy Council has broad authority to establish minimum values as a
basis for the assessment of ad valorem duties. This authority has

been exercised in cases of dumping, in cases where price fluctuations

made it difficult to establish the dutiable value, to prevent harm to
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a domestic industry, and to combat fraud. Complaints by GATT members
indicate that minimum values have been established for more than 200
products and that the minimum-value system constitutes a prchibitive
barrier to imports of some products. Recently the number of products
subject to minimum value has been reduced, and the minimum value of
some products, principally dyes, has been lowered.

In addition to the minimum-value system, Brazilian law provides

i

for "base prices," also referred to as "reference prices' or "index

prices."”

Whenever Brazilian preduction of a commodity is prejudiced
by a general drop in import prices or by substantial price differences
among several supplying countries, the Customs Policy Council may
establish a base price, which is determined from the normal wholesale
price in the country of origin, from export prices to third countries,
from production costs, or from c.i.f. import prices. It is to be re-
calculated every six months and may be removed by the Council if the
abnormal price characteristics no longer exist. On entries for which
the declared value is less than the established base price, a specific
duty, equal to the difference between the declared value and the base
price, is levied in addition to the usual ad valorem duty calculated
on the base price. As of August 1971, base prices had been estab-
lished for 12 items, including aluminum, nylon textiles, tools, certain
chemicals, and toys. More recently, the Customs Policy Council has

established base prices for certain dyes in lieu of previocusly existing
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rates. The application for an import permit is submitted with a pub-
lished catalog or list of prices, or with a pro-forma invoice if these
are not avallable, to the Foreign Trade Department of the Bank of
Brazil. Some U.S. exporters have complained that the Bank of Brazil
will not issue an import permit if the price of the goods in guestion
is higher than the lowest recent price at which the goods have been
imported into Brazil, even if the lowest price represents an instance
of dumping. ZExporters state that they are afraid to give distributors’
discounts for fear that they may be reguired to sell at the same price
to all other Brazilian buyers. To the extent thet this is the prac-
tice, it indicates that the tendency of the Brazilian import contrcl
system, except for the relatively small number of products for which
minimum values or base prices have been established, is to depress
dutiable values in order to reduce costs and conserve foreign exchange
rather than to uplift them for revenue or protection.

When Customs officials chailenge. the declared value, they have eight
days to determine a new value. The importer then has 30 days in which to

protest the new value, and a decision on a protest must be rendered

within another 30 days. While the value is in dispute, the importer's



declared value is provisionally accepted for the purpose of clearin
the goods, but the importer must post bond or meke a deposit covering

the claimed difference pending a final determination of the dutiable

valiue.

Appeals concerning the valuation of imported merchandise are heard

o

by the First Chamber of the Brazilian Superior Tariff Council. If the

3

Council decides against the importer, he may appeal to the Minister bf
Finance, who, before making a decision, must refer the matter to the
Customs Policy Council. If the Minister decides against the importer,

the latter may appeal to the courts. If the final decision goes against
the importer, he must pay a fine amounting to either 50 or 100 percent of
the difference between the declared value and the verified value. Appeszls
on valuation are rare in Brazil; most appeals are concerned either with

classification or with penalties for discrepancies in quantity.

1

Canada
Canadian valuation standards generally equate dutiable value with
value in the couniry of exportation. The primary Canadian standard--

2.1

known as "'fair market value''--is based on the price of like goods sold
for domestic consumption at the time when, and place from which, the

goods were shipped directly to Canada. When fair market value cannot

be determined, dutiable value is based on the cost of production plus

1/ See appendix D1l for the text of the Canadian valuation provisions.
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an allowance for gross profit. Under specified circumstances, the
Governor in Council or the Minister of WNational Revenue is authorized
to prescribe the manner in which dutiable value is to be determined.
Finally, however determined, the dutiable value may not bte less than
the price at which the goods were sold to the Canadian importer at the
time and place of direct shipment to Canada, less any decline in the
fair market value of the goods between the time of purchase and the
time of shipment.

Canadian law defines fair market value as the value of like goods
at the time and place of export, sold at arm's length under competitive
conditions for domestic consumption, to buyers at the same or substan-
tially the same trade level gs the importer, in the same or substanf
tially the same guantity, and in the ordinary course of trade. The
place of export is defined as the point where the goods begin their
continuous journey consigned to a point in Canada. If the conditions
necessary for the determination of fair market value cannot be met,
the customs law provides alternate techniques. TFor example, if no
sales for domestic consumption were made to buyers located at the place
of exportation, prices to buyers located nearest thereto may be used;
or if no sales occurred at the time of export, the most recent sales
price prior to the time.of exportation that fairly reflects the market
value of the goods may be used. If no sales were made to domestic
purchasers at substantially the same trade level as the importer,
prices at the nearest subsequent level may be substituted. In this

case, however, the price is adjusted to reflect the differences in
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commercial charges payable by purchasers at esgch of the two trade
levels concerned.

When like goods are not sold for domestic consumption in the
country of export (or are sold under conditions which preclude deter-
mination of fair market value) but similar goods are sold, dutiable
value is based on the cost of production of the imported goods plus an
allowance for gross profit based on the percentage of profit earned on
similar goods.

Under a varieily of circumstances, Canadian law authorizes the
Minister of National Revenue to prescribe the manner in which the
~dutiable value is to be determined. He may do so whenever he finds
valuation impracticable under the regular valuation standards. He may
also do so if the imported goods are intended for packaging, assembly,
or further manufacture in Canada; are used or obsolete; are not of
prime quality; or constitute job lots.

Complaints on Canadian valuation practices by GATT members and by
U.5. exporters generally involve fair market value or value based on
cost of production. It is alleged that the determination of cost of
production requires business firms to divulge information which they
would prefer not to disclose, and that this could tend to hamper ex~
ports to Canada. It is also alleged that certain valuation technigues
used can lead to artificially high dutiable values. Some of the less-—
developed nations have complained that fair market value works a
hardship on them, because owing to inflation and scarcities, their

domestic prices are higher than prices in other countries.
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Consequently their exports to Canada, priced at the domestic level,
are often not competitive with exports from industrialiized countries.

Appraisement decisions made abt the time of entry are final unless
they are appealed within 90 days to the Dominion Customs‘.&ppraiser5
whose decisions may be appealed within 90 days to the Deputy Minister
of National Revenue (Customs and Excise). Anyone adversely affected
by the Deputy Minister's decision may take an appeal to the Tariff
Board within 60 days. TFinal appeal is to the Federal Courts, where
formal, legal procedures, which generally reguire the employment of
counsel, are in effect.

The Tariff Board, which is the primary appeals body independent
of the customs administration, heérs many cases without charge to the
appellant either for filing or presentation. The appellant need not
be present at the hearing. The Board rules only on appeals involving
specific imports through a particular port on a given day. Such
rulings are then applied by customs to all imports of like goods.
During the 5-year period 1966-T71, the Tariff Board heard about 140
appeals, of which 95 cases dealt with tariff classification and ancther
35 cases dealt with the application of sales and excise taxes. Only

-

10 cases dealt with determinations of dutiable value.

Japan 1/

Japan acceded to the Brussels Convention on Valuation June 1,

1/ See appendix D12 for the text of the Japanese valuation provisions
prior to Japan's adoption of the Brussels Definition of Value in
September 1972.



1672, and tegan applying the Brussels Cefinition cof Value September 1,
1972. Accession to the Brussels Convention involved relatively little

change from prior Japanese valuation practices despite the fact that

ftv

Japan had a system of positive valuation standards and a provision

-

for valuing on the basis of the price for cordinary wholesale

vanti-

fte

ties. The valuation provisicns in effect prior to September 1572 are
discussed in the following paragraphs.

Japanese lgw prior to September 1972 provided a primary valuation
standard and four alternate standards, all of which valued impocrts
¢c.i.f. port of importation. The primary standard equated dutiable
value with the price of the imported goods sold in ordinary wholesale
quantities at arm’s length in the exporting country at the time of
exportation, less any recoverable taxes paid in the country of expor-

tation, plus the ordinary expenses incurred up to the arrival of the

goods at the port of importation. Freight and insurance charges for

by
o+
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ocean freight were used in calculating dutiable value in lieu o

actual expenses of air freight.

In cage the dutieble value of goods could not be determined in
ccordance with the primary standard, or in special cases prescribed
by Cabinet Order, the dutiable value was determined in accordance with

the following alternate standards in the stated order of precedence.

S
'_J
s

The inveoice price of the imported goods was adjusted

with reference to other data, if possi
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& price eguivalent to the dutiable value as defined
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{2} if the price of the imported goods cannot be determined,
dutiable valuewas based on the price of identical or
similar goods which arrived at the port of importation
at the most recent date before the arrival of the goods
concerned.

(3) If the dutiable value could not be computed in accordance with
the preceding standards, it was calculated from a price-
list of identical or similar, goods prepared in the
country of exportation by a manufacturer or seller of such
goods. This pricewas then adjusted to a c¢.i.f. basis.

(4} Finally, when all other methods failed, dutiablie value was
based on the Japanese wholesale price of identiecal or
similar imported goods adjusted to a c.i.f. basis.

Whenever the price of identical or similar gocds was used as a basis
for determining dutiable value, customs made any adjustments neces-
sary to compensate for differences in quality or condition between
identical or similar goods and the goods concerned.

Some U.S. exporters have complained of adjustments made in the
invoice price by Japamese customs officials under the first alternate
standard in order to approximate the dutiable value specified by the
primary standard. These adjustments, often called uplifts, usually
gounte o an increase in the invoice price-of 10 percent or less,
although the uplift on a few products has reportedly ranged up to
100 percent. The purpose of these adjustmentswas to include agent's

commissions, advertising allowances, or other similar items in the
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dutiable value or to approximate a competitive price in import trans-—
actions between related companies. In general, uplift did not appear
to be a major problem in trading with Japan.

A perscn or Tirm who disagreed with an appraisement could
submit a complaint to the District Director in writing. If the
complainant was not satisfled with the decision of the District
Director, he could submit a written request for review to the
Minister of finance, who made a final decision after consulation
with the Customs Duties Complaint Examination Council. If the
complainant was not satisfied with the decision of the Minister of
Finance, he could file suit in the Federal Court of Japan. In 1968
three valuation cases reached the District Customs Directors and
there were none in 1969. The text of current Japanese regulations
for appeal is not available but, presumably, does not differ

materially from those described above.
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Mexico 1/

Inder the Mexican valuation system, dutiable values are based
largely on "official prices' determined by the government. The primary
valuation standard is the official price or the invoice price, which-
ever is higher, Since official prices have been established for most
imports and are generally higher than invoice prices, dutiable values
are usually based on c¢fficial prices. When no official price has been
estgblished, the value for duty is designated as the invoice price at
the place of purchase. If there is no invoice price, or if the invoice
price is suspect, the examiner at the port of entry is directed to
estimate the dutiable value of the goods concerned on the basis of
whatevef information is available to him.

Off

}....Iu

cial prices are established by the Secretary of Finance and
Public Credit. The Secretary is directed to base such prices, first,
on the prevailing wholesale price of the merchandise in the principal
exporting country as determined from company brochures, price listings
in trade journals, official government reports, or information supplied
by the manufacturer. Prices fixed in this way may be higher than many

4

actual wholesale transaction prices. Second, if the wholesale price

[

in the exporting country cannct be determined, the official price is
based on wholesale prices of equal or similar merchandise in Mexico

City or in other important Mexican markets. Finally, 1if the wholesale

price in the principal country of export is "notably less’ than the

1/ See appendix D13 for the text of the Mexican valuation provisions.
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cost of production or wholesale price of similar Mexican merchandise,
the official price is fixed on the basis of the current Mexican whole-—
sale price or cost of production.

Under Mexican law, the Secretary of the Department of Finance and
Public Credit is supposed te recalculate the official price each time
there is a change of 10 percent in the price upon which the official
price was based. It has been reported that frequent changes take place
in the official price, 1/ since this is administratively easier than
changing ad valorem rates. If an importer is dissatisfied with a
classification decision (which indirectly determines valuation), he
may initially appeal the decision to the Customs Director {a division
of the Mexican Treasury Department). However, the official price as
such cannot be appealed.

More important than official prices in controlling Mexican imports
is the import licensing system. However, this is a matter beyond the

scope of a study on customs valuation.

1/ King, T., "Mexico~Industrialization and Trade Policies Since
1940" p. 75 (Paris, 0.E.C.D. Development Centre, 1970), Oxford
University Press.
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Comparison of Valuation Standards

Because of the wide differences in contract conditions under which
people trade, no one method or technique of determining value can be
applied to all transacticns. Generally a country has either a positive
veluation system consisting of a primary standard and one or more
alternate standards, certain elements of which are often notional,
or &a notional system consisting of a single standard with
various techniques for determining the value specified by the one
standard. The most practical way of comparing the various valuation
standards of the United States and other major trading countries is
by the principal conceptual elements of value which, considered
together, specify the value defined by the standard. The elements
discussed are merchandise valued, time, place, quantity, transaction
level, and conditions of competition. This section also includes
a discussion of the positive or notional nature of the various
standards, the techniques used to determine the value, and the ease

or difficulty of making appeals.

Merchandise valued

A principal element of concern in any valuation system relates to
whether the dutiable value of an imported article is to be based on its
actual purchase price, or alternatively on the price of a like or similar
article, or on some other basis. In general, dutiable values are based
on prices for one of the following types of merchandise:

1. The goods under appraisement

2. Identical goods from the same manufacturer as the goods
under appraisement

3. Identical foreign goods from other manufacturers
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The Brussels Definition bases valuation primarily on the goods

under appraisement but permits use of identical or similar foreign

goods when necessary. Brazilian standards end the principsal

standards used by the United States specify the actual goods,

or identical or similar foreign goods, generally in that order. In

all of these countries, the actual fransaction price of the imported

goods is generally accepted as the basis for caleculating dutiasble value;

valuation based on identical or similar goods is relatively infrequent.
Australia and Canada, recognizing a possible difference between

the actual transaction price of an imported article and the price of

identical goods scld for domestic consumption in the exporiing country,

use the higher of the two as a basis for determining dutiable value.

This practice usually results in valuation based on identical foreign

goods.
Mexico publishes a list of official prices covering most of its
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goods or the official price , whichever is higher, be used as the Dbasis
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for ad valorem duties. The official price , which is general ly fizxed

at the price of identical goods and is supposed to be changed whenever

tandard used by the Unit

5

The American selling p
for valuing benzenoid chemicals and a few other specified products

which have a domestically produced counterpart bases valuation on
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similar goods produced in the importing country. This standard is
appiied to about one percent of the value of all U.S. imports subject
to ad valorem duties. Although customs valuation based upon goods

of national origin is contrary to Article VII cof the GATT, it may
occcasionally be used in other countries as a last resort when better
means for arriving at the value of the imported goods do not exist.

Te generzlize, the actual transaction price of the goods under
appraisement is the dominant practical base for determining dutiable
value in Brazil, the Brussels countries, and the United States.
Australia and Canada rely chiefly on the price at which identical
goods produced in the exporting country are sold for domestic consump-
tion in that country, while Mexicc uses officially established values,

which are generally based on prices of identical goods.

Time

Since the value of an article being imported may vary between the
time it is ordered and the time it is delivered, a time for determining
value is generally specified as an element in customs valuation standards.
This time is usually either the time of exportation or the time of
importation. The customs valuation standards of the United States,
Australia, and Canada, 1/ wuse the time of exportation; those of
Brazil, and the countries applying the Brussels Definition use the

time of importation; and that of Mexico makes no specific reference
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An importer seldom buys his goods either at the time of importation
or at the time of exportation. FPurchases are generally contracted pricr
to exportation; custom-made articies may be shipped and delivered a
vear or more after the time of order. In practice, customs officers
have foand that during the time intervals involved for most importations
prices do not change significantly. U.S. customs officers mske adjust~
ments for any known price changes. The Brussels countries usually accept
the actual transaction prices if there is timely delivery in due
course of trade {usually interpreted as within 6 months). Brazil
generally requires that the invoice price be the same as the price
shown on the import permit and thus rules out any adjustments for price
changes. Australia and Canada rely on the exporter to give, respectively,
the correct current domestic value as of the date of exportation or
the fair market value as of the date of shipment. Thus, insofar as
the element of time is concerned, it appears that the actual transaction
price is, with some exceptions, generally accepted by the countries
herein considered.

Place

Because the value of goods is likely to be increased by the
accumulation of expenses and related costs as the imported merchandise
moves from its place of production to markets in importing countries,
valuation standards include an element referred to hereinafter as
"place”, defining the particular geographic location as of which the
value of imported goods is to be determined. Thus, the closer the

place for customs valuation purposes is to the market of the importing



108

country, the higher the customs value is likely to be. In comparing

the customs valuation standards of diff

[t

rent countries, place is
probably the most important single element to examine owing fo its
considerablie influences on the height of the customs valuations
obtained. For this reason, the significance of the various places
incliuded in customs valuation standards is discussed, first, by
comparing the differences in the location of place, and then, by .
comparing the differences in the expenses reflected in the values

asscciated with those locations.

Location of place.——-Simply stated, customs valuation standards

determine the value of imports as of a place either in the country of
exportation or in the country of importation.

All U.S. standards except American selling price have the effect
of determining value as of the prinecipal markets of the country of
exportation. Australian standards determine value as of the port of
export, while Canadian standards determine value as of the place from
which the goods were shipped directly to Canada. Mexican official
values are generally based on prices in the principal country exporting
the goods to Mexico, although in some cases they are based on the
Mexican wholesale price; once these cfficial values have been fixed,
however, place becomes irrelevant to their application.

Brazil and the Brusselsg countries determine value as

of the port or place of importation. The U.S. standards of American

o

selling price determine value at the principal U.S. market for the

domestic article.
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Whatever the place specified by a standard, customs must, in
appropriate cases, adjust a base value or price, to conform to the
specified place by adding or subtracting known charges. Thus, a

c.i.f. price may need to be adjusted to conform to an f.o0.b. standard

"

by subiracting freight, insurance, and other costs of bringing goods
from the foreign port to the port of entry while an f.o.b. price may
need to be adjusted to conform to a c¢.i.f. standard by adding such
costs. For most standards, adjustments of this nature are made
administratively when circumstances require it. Recognizing the need
for adjustments of available prices to determine value as of a parti-
cular place, some alternate standards specify starting with one price

or value and then set forth the adjustments which must be made to

arrive at value as of the place desired for the standard. For example,
United States value, used by the United States as an alternate standard,
specifies place as the principal wholesale market of the United States,
and then provides a deduction for profits and general expenses as well
as for direct charges such as transportation, commissions and duty in
order to reach what is, in effect, the value in the country 2f exporta-

tion.

Expenses associated with place.--Standards specifying place at

or near the point of production include fewer expenses than those
specifying place at or near the final market, since expenses increase

as the product moves farther from it manufacture. The
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freight, insurance, loading and unloading, buying and selling commis-—
sions, brokerage, documentation, interest, storage, and certain non=-
refundable ‘taxes,.

U.3. standards specifying price in the principal market of the ex-

orting country (and Mexican official values to the extent that they

"

are based on ngCE in the market of the exporting country) reguire
the inclusion of any freight or other costs to that market. ;/
Australisn and Canadian standards require the inciusion of costs 1o
the port cof export or place of direct shipment, respectively.

The Brussels Definition and the Brazilian standard specify
that all costs to the port of importation are tc be included in
the customs value. The statutes of the individual countries applyin

-

the Brussels Definition are generally quite specific as to expenses

[N

associated with place and time. The Brussels Definition itself simply
specifies that the goods are treated as having been delivered to the
buyer at the port or place of introduction into the country of importa-
tion and that the associated treatment of time be either the time at

which the entry is presented or registered, the time of payment of

custom duty, or the time of clearance.

1/ U.8. customs officials frequently find that the port of exportation
is & principal market of the exporting country. When the usual com—
mercial practice is to sell ex-factory or warehouse, that location may also
be accepted as a principal market. Approximately half the litigation
in recent years on U.S. customs valuation represents attempts by importers
‘to have their goods valued ex-factory or warehouse and thus avoid having
inland freight charges to the port of export and intermediary agent's
commission counted in the dutiable value.
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As the foregoing comparisons show, the Brussels Defin
other c¢.i.f. standards specify place at a point farther irom the point
of manufacture, and therefore include a greater accumulation of expenses,
than any of the other standards under consideration. Some countries

using these standards differ among themselves in their treatment of

M

the expenses of freight. For example, the former Japanese law

provided that the expenses of the usual method of transportation
other than air be used in lieu of the expenses of air transportation.
The countries of the EBuropean Community include the full cost of air
freight, prorated to the border of the Common Market, provided the

value of the goods is increased by the use of gir freight. If air

freight does not add to the value of the gcods, the usuel cost of
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surface transport is used instead. The Buropean Commun
prorates sea and land transport costs to an interior port on the
basis of costs to the customs border of the Community.

Expenses associgted with place for American selling price are
those required to place the domestic article in its principsl U.S.
market. Once Mexican official values have been fixed, they are not
adjusted in accordance with the costs that may be involved in each
individual entry.

Quantity
A specification fixing the element of quantity is necessary in a
customs valuation standard because prices may vary according to the

quantity purchased. The United States and other major trading countries

use different approaches to the quantity element, but in practice



i1z

v
o
0
(-t
=
Ity
fomdd
[0
M
W
(]
by
o
m
[N
M
Y
e}
[N
[
[y
o
(9]
o}
=
o]
(a3
I
(=0
0
03]
o
0
Jode
e}
0Q
o
o
®
t
inl
oo
n
0
®
Jrd
n
e
M
h
frdo
o
[
i
s
O
o

T

United States specifies usual wholesale guantities.

=

T
ne

ertineni

el

[

Brazilian statute and directives are unclear, and quantity is

rrelevant to Mexican official values.

}ode

U.S. valuation standards refer to "usual wholesale quantitites.™
For articles not on the final list, the term means the quantity in
which the largest volume of goods is scld by a given seller; for articles

in

~h
o

on the 1 1list, it means the quantity in which the largest number

of sales is made by a given seller. 1In Qraétiées howéver, the Uniteé’
States usually values the actual quantity under appraisement. The
former Japanese law_.also specified "the ordinagy wholesale quantity."

The standards of the Brussels coﬁntries and Brazil imply the actﬁal
quantity imported. Brazilian regulations, however, specify the normai
wholesale price and thus seem to imply wholesale quantities, but other
regulations disallow any quantity discounts. In practice, it is believed
that Brazil, like the Brussels countries, accepts the price of the
actual gquantity under appraisement. Australia and Canada specify the
same or substantially the same quantity as the imported goods. Australia
allows quantity discounts if they are equally available to all other
purchasers of the same quantity, and Canada allows them to the extent

“

that they are allowed in the exporting country.
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Transaction level

A specification defining the transaction level contemplated is im-
poertant in establishing customs value because prices generally increase
as an article passes from the manufacturer through the distributor,
wholesaler, and retailer to the ultimate consumer. Several different
approaches to the element of transaction level are expressed in the
various standards under consideration.

U.S. standards like the former Japanese standards, specify value

t the wholesale level. For the United States the term "wholesale"

generally means sales to industrial users or wholesalers. In practice,
however, both countries have valued most commercial entries at the
actual transaction level. The Brussels countries and Canada generally
appraise goods at the level at which the importer actually purchased
them. The Brazilian law seems to contemplate value st the actual
transaction level, but implementing directives of the Finance Ministry
specify that the dutiable value be based on the normal value in the
wholesale market of the exporting country. Australia requires only
that the price be one at which the same guantity of goods is freely
offered to all purchasers, thus indirectly specifying the transaction
level, which need not be either the wholesale level or the actual
transaction level. Mexico requires appraisement at its official
prices, which are fixed at the wholesgle level, or at the invoice
price if that is higher or if no official price has been fixed.

In summary., there are distinct differences in the treatment accorded

to the related elements of quantity and transaction level by the laws



of the various countries under consideration. In practice, however,
most of these countries value goods in the actual quantity imported

and at the trade level of the actual import tramsaction.

Competitive conditions

The conditions of competition under which transactions take place
vary widely and can cause considerable differences in price; consequently
it is necessary that a valuation standard specify the competitive condi-
tions contemplated. The invoice price in a given transaction, depending
on the degree of competition present, may or may not reflect all of the
considerations involved in the transfer of the goods from exporter

to importer. Transactions that frequently include the exchange of con-
siderations in additicn to the invoice price are those between a parent
company and its subsidliary and those involving patents, trade-marks,
and exclusive franchises.

Most countries attempt to include these other considerations in
the customs value either by adjusting the invoice price to make it
conform to the competitive conditions required by the standard or by
using alternate standards not Involving the use of the invoice price.
U.8. valuation standards require a price freely offered in the ordinary
course of trade. The Brussels Definition specifies a price in the open
market between buyer and seller independent of each other. The
Australian standard specifies the price at which the exporter sells the

same quantity of identical goods to any and every purchaser, and dis-

allows any discounts not available on an equal basis to every other



purchaser ¢f the same gquantity. Brazil specifies the price which the
goods would fetch at a sa

tion. Cansda values imports at their fair market valiue, which is

competitive conditions in the ordinary course of trade. Japan, both
formerly and currently under the Brussels definition, has egusted
dutiable value with the price of the goods sold at arm’s length. Mexico
does not deal with this element specifically, but indirecily specifies

a.t

o

conditions of free competition by its reguirement that the offic
price be based on the prevailing wholesale price. Thus, every country
considered here purports to base dutiable value on the price which
prevails under competitive conditions.

Imports at discount prices for selected purchasers are treated

somevhat differently by the various countries under consideration.
Aust”alla disallows discounts to exclusive agents, and the Brussels
couﬁtries, with some variation in practice from country to country,

do not alliow any such discounts granted for services performed primar-—

United States may aliow such

o]

ily for the benefit of the exporter. The

N

discounts under the selected purchaser concept, and Canada sllows them

to the extent that they are granted in the exporting country. The

.

Brazilian import control system tends to reguire that such discounts,

ven to all other Brazilian
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once granted to a Brazilign buyer, b
purchasers. Mexican official values are applied to all imporits regard-

less of transaction level.



Positive and netional standards and systems

The positive and notional concepts of customs valuation and their
use in the customs valuation laws of the United States and wvarious foreign
countries are discussed in earlier sections of this report. It is there
pointed out that so-called positive valuation systems, usually consist
of a primary positive standard, and one or more alternate standards,
certain elements of which are often notional. The alternate standards
are to be used, generally in a specified order of precedence, whenever
the value defined by the primary standard cannot be ascertained.

Notional standards, on the cther hand, permit customs to select the
most appropriate technique for determining dutiable value in each case.
Alternate standards are not needed. Consequently, notional valuation
systems consist of a single notional standard together with a variety
of valuation techniques used to determine dutisble value as specified
by the standard.

Brazil and the Brussels countries have notional valuation systems,
while Australia, Canada, Mexico, and the United States have pri-
marily positive systems, The Australian and Mexican alternate stand-
ards and the final Canadian glternate standard are notional insofar
as they allow customs to use whatever valuation technique is deemed
most appropriate under the circumstances. As indicated earlier
there are specified notional elements in a number of U.S. standards
in addition to a last resort authority to ascertain or estimate value

by all reasonable ways and means.
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Countries using either type of valuation system often have one
or more supplemental standards, which are applied to a limited
number of specified goods, usually for the purpose of providing
speclal protection for domestic counterparts of the imported goods.
Australian support values, Brazilian minimum values and base prices,
the U.S. standards of American selliing price, and the minimum import
values involved in the variable levy system imposed on certain
agricultural products by the European Community are such supple-

mental standards.

Valuation techniques

In order to ascertain the dutiable value defined by the
standard, customs must apply a specific valuation technique, which
generally consists of two steps: First, an appropriate transaction

pric