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~ INTRODUCTION
Origin and Objectives of Study

The Senate Committee on Finance, in its report on the then pend-
ing "Trade Act of 1970'", expressed the need for extensive research
on certain matters relevant to its review of U.S. foreign trade'
policies. 1/ On March 31, 1971, the Chairman of the Committee
‘announced the establishment of a Subcommittee on International‘Tradev
to examine policy questions associated wifh the shaping of é new
international trade program for the United States. On April 21, 1971,
the Committee and its Subcommittee asked the Tériff Commission to
undertake a study of the customs valuation procedures of foreign
countries and>those of'thé United States with a view to developing
énd suggesting uniform standards of customs valuation which would
operate fairly among all classes of shippers in international tradé,
and the‘economic effects which would follow if the United States were
to adopt such standards of valuation, based on ratés of'duty which were
‘to become effective on Januéry 1, 1972.

On Aprilk30, 1971, the Tariff Commission instituted the requested
stu&y (Investigation No. 332-68) under section 332(g) of the Tariff
Act of 1930. Notice of the investigétion was pﬁblished in the Federal
Register of May 5,'1971,(37,F.R. 8419). Letﬁers from the Committee
and Subcommittee and the notice of investigation are reprbduced in

Appendix A.

1/ - Senate Report No. 91-1431 on H.R. 17550, page 283. The bill was
reported favorably to the Senate in the last days of the second session
- but failed enactment. Section 362 of the bill directed the Tariff
Commission to undertake studies on certain important issues relating

to U.S. trade policy.



Two related reports on customs valuation were made by the Commis-
sion in 1966 and 1967. On February 9, 1966, the Senate Finance
Committee directed the Tariff Commission, pursuant to section 332 of
the Tariff Act of 1930, to investigate the methods of valuation used
by ;he United States and its principal trading partners. The Finance
Committee directed the Commission to prepare both a preliminary and
a final report. In its preliminary report, the Commission described
the valuation methods used by the Uﬁited States and its principal
trading partners and analyzed the effects of the basic differences
between such methods. The preliminary report was submitted to the
Finance Committee in July 1966 and published as Tariff Commission
Publication 180. The final report, submitted to the Finance Committee

in February 1967, was not published.

In 1965, the Special Representative for Trade Negotiations, at the
direction of the President, requested the Tariff Commission to deter-
mine those rates of duty, which, if applied to products subject to
valuation under the "American selling price" standard, would produce
the same amount of revenue under the regular valuation provisions a;
the then effective rates were producing under the special provisions
applicable to such products. A report giving the "converted" rates
as requested was submitted to the Special Representative in July 1966,

and was published as Tariff Commission Publication 181.



The Purpose of Customs Valuation

Customs duties are assessed 6n the basis of specific rates (so
much per unit of the importéd article), ad valorem rates (a stated
percentage of the value of the article); or compound rates (a combi-
nation of specific and ad valorem rates). In some cases, different
rates are provided for two or more value "brackets" into which the
‘class of imports has been subdivided for duty purposes, so that the
rate of duty also depends on the value. The amount or burden of an
ad valorem tariff depends upon the customs value to which it is
applied as well as upon the rate itself. The two are interdependent
and inseparable. Ad valorem rates of duty, to be fully effective and
uhderstood, must'bé supported by a clear definition of customs value.
Thus, customs valuation is essential to the administration of'tariff
schedules that utilize ad valorem or compound rates of duty and rates
which vary depending on the value of the merchandise.

Even if a country imposes no ad valorem duties or had no rates
of duty dependent upon value, it would generally have neéd of, and
make provision for, determining the values of imported articles.' Most
countries appraise duty-free and specific—duty méfchandise as,qell as
merchandise dutiable on an ad valorem basis because customs appraise-
ment--apart from its primary purpose of determining import duties--
serves a variety of other needs relatéd to‘the administration of the

customs laws or to other aspects of a country's commercial policy.



Among these needs are furnishing data for analytical purposes; facil-
itating the administration of tourist exemptions, bonds, and penalties
based on customs value; and implementing exchange regulations, import

licenses, and import quotas based on value.

Characteristics of Valuation Standards

This report is concerned with customs valuation standards used
by customé officials to determine the amount of duty to be impose&
on imported goods subject to ad valorém rates of duty. It is not
sufficient merely to direct them to impose a duty of a given pércéntage
of the value of an imported article. The term '"value", standing alone,
is indefinite. A commodity has different values at different times
and places and at different levels of marketing. Consequently, the
laws of a country should provide valuation guidelines or standards to
govern authorities in appraising imported goods.

Most of the standards in use today are based on one or both of

two valuation concepts, viz., positive and notional.

A positive standard defines customs valuation in terms of the
price at which goods are sold under specified conditions. Because
it bases valuation on actual specified conditions. it reaunires, in
ranking order, one or more additional standards to provide alterna-
tives for valuation when the actual conditions of the next higher
ranking standard 2re not met. Thus, a svstem of two oxr mere standards

is required under the positive concent for valuation of imported goods.



A notional standard, on the other hand, defines customs valuation
in terms of the price at which goods would be sold under specified
conditions. Because the notional standard bases valuation on the price
at which goods would be sold under specified conditions rather than
under specified actual conditions, it'permits any of the elements at
variance to be adjusted, as required, to meet the standard. Thus,
one notional standard may constitute an entire valuation system.

To insure complete coverage of all valuation possibilities,
ppsitive valuation systems usually have residual authority to use the
notional concept.

If a standard——whgther positive or notional--is to serve its pur-
pose, it must identify and define clearly the elements which describe
the dutiable value iﬁtended. These elemehté include (1) the goods
whose actual or constructed price is to be used as a basis for detet-
mining the customs value of the goods under appraisement (e.g., the
particular goods under appraiseﬁent or identical or similar goods);
(2) the time and (3) place as of which the price of those goods is
to be determined (e.g., the time and place of exportation or the time
and place of imﬁortation); (4) the quantity and (5) transaction level
which are to be considered in determining the price of those éoods
(e.g., the usual wholesale quantit& or the quantity and transaction
level which pertain to the particular goods under appraisement); and
(6) the competitive conditions to be required in a transaction price

used as a basis for determining the customs value (e.g., a tramnsaction



on the open market between buyef and seller independent of each other).
These six elements, takpn together, define the value contemplated by
a standard.

For‘appraisement purposes, it is essential;to have full knowledge
of all'thé4COmmer¢iéi facts required by the valuation staﬁdard in-
volved. It is alsovessential that there be proper procedures, through
documentation and otherwise, for obtaining full disclosure of such
facts promptly. |

bThe Relationship of Import Statistics
to Customs Valuation '

Accurate import statistics are an essential todl used by govern-
ments to formulate national trade policy and by business firms to.
plan production énd marketing strategy. be these purposes, data
afé‘needed for dufy-free‘and.specific-duty merchandise as ﬁell és
for merchandise sﬁbject'to aﬁ valorem:duties.» In most countrieé,
the customs service is required to appraise all imported merchandise,
though major.eméhasis is placedbon merchandise for which the amount

of duty depends on the value. The determination of Quahtity and value



by the customs service for each import entry is generally used as

a basis for compiling import statistics. Thus, import stétistics
are, in large measure, a co-product of customs classification and
appraisement.

| ‘If a country values impbrted merchandise on the basis of actual
arm!s length transaction prices, the resulting import statistiecs will
be realistic and useful for economic analysis. On the other hand,

if a country determines the value of imports on other.bases, the
resulting statistics may be misleading. In any event, the proper use
of import statistics requires an awareness of the valuation system
in effect and reporting and verification procedures employed in their
cqllection. .

In the course of international trade, goods pass from the place
of production through the port of exportation and the port of entry
to a market in the importing country. As the goods move farther
from the place of manufacture, ﬁhey generally increase in value be-
cause of the accumulation of transportation and other costs. Valua-
tion standardé vary as to the place at which value is to be determined.
In general, standards may be grouped into two types--those based on
the valué of the merchandise at a place in the expofting country
(loosely termed f.o.b. standards), and those based on the value of

the merchandise at a place in the importing country (loosely termed



c.i.f. sfandérds). l/ Most countries use c.i.f. standards, but the
United States, Australia, Canada, and a few other countries use f.o.b.
standards.

Import statistics are needed on both c.i.f. and f.o.b. baseé.
The ﬁﬁited Nations requests its member countries to report import
data on a c.i.f. basis, while the International Monetary Fund (IMF)
_neéds import data on both a c.i.f. and an f.o.b. basis. For balance
of payments analysis, f.o.b. data are needed, with separate data on
freight and insurance payments, which often inure to the benefit of
a third country. The IMF summarizes its statistical needs for
balance of payments analysis as follows: g/

. « « export and import transactions should be valued

in the balance of payments at a common boundary, pre-

ferably f.o.b. the frontier of the exporting country,

with international freight and insurance costs on mer-

chandise shown in the freight and insurance account.
For analysis'of the competitive impact of imports of a cﬁmmodity on

the domestic market, c.i.f. data are preferable to f.o.b. because

they more closely approximate the value of the imported goods in that

1

}/ A more specific designation of what is loosely referred to as
f.0.b. or free-on-board and a designation more consistent with commer-
cial practice is f.a.s. (free alongside) carrier at port of export.
Similarly, a more specific designation of what is commonly referred
to as c.i.f. or cost, insurance and freight is_ex-dock port of entry.
The essential difference between the loose terms f.c.b. and c.i.f. is
that the latter includes freight, insurance and other charges from
the port of exportation to the port of entry.

g/ International Monetary Fund, Balance of Payments Manual, 3rd
edition, page 1k.




market. Thus, whatever type of customs valuation system may ulti-
mately be adopted for international use, it is clear that there is
a need for import statistics on both an f.o0.b. and a c.i.f. basis.
Adoption of one or the other type of valuation_systém for duty
purposes does not preclude the collection and compilation of import
étatistics on both an f.o.b. and a c.i.f. basis. For practical pur-
poses, statistics compiled under an f.o.b. standard can be converted
to c.i.f. by adding freight, insurance, and other charges accruing
from the port of exportation to the port of entry; statistics com-
piled under a c.i.f. standard can be converted to f.o.b. by subtracting
such charges. Such conversions for broad groups of imports are
cprrently being done by.most'céuntries to meet the needs of the
International Monetar& Fund. The United States is.currently.consider-
ing the compilation of both f.o.b. and c.i.f. impbrt.data on a product

by country basis in the detail of the Tariff Schedules.
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PART I. CURRENT CUSTOMS VALUATION REQUIREMENTS

In the early 1920's, the need for international standards of
customs valuation was voiced by.some c0untries.v The subject was on
the, agenda of the League of Nations Economic Conferences held in Geneva
in 1927 and 1930; though the participating countries agreed on the
need for action, none resulted. Affer World War II, international
efforts toward the establishment of common valuation standards focused
on two major approaches. On the one hand, the Contracting Parties to the
the General Agreement on Tariffs and Trade (GATT) agreed in 1947 to
certain valuation principles to be obéerved by all member countries,
leaving each country rather broad discretion in the formulation
of its national valuation standards. On the other hand, by mid-1949
the European Customs Union Study Group developed a compreheasive
customs valuation standard, which participating countries agreed to
incorporate into their customs laws. This standard, which is set
forth in the Convention on the Valuation of Goods for Customs Purposes
and is known familiarly as the Brussels Definition, represents the
first successful effort to create an international valuation
standard.

At the present time, 25 countries, mostly European, are members

of the Convention. Of these 25 countries, 10 (the 6 original members
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of the European Economic Community plus the United Kingdom, Norway,
Denmark, and Sweden) were selected for special étudy of their valua-
tion practices in this report. An additional 58 countries, mostly
African and American, are said to apply the qussels Dgfinition but

are not members of the Convention. Of the countries which do not

apply the Brussels Definition, the United States ana five other
countries (Australia, Brazil, Canada, Japan 1/, and Mexico) were also
selected for special study of‘their valuation practices. The following
tabulation shows the percentage of free world imports, of U.S. impérts,
and of U.S. exports accounted for by each of these groups of countries

in 1970.

1/ Japan is expected to change over to The Brussels Definition in
the spring of 1973 or earlier.



12

Free world imports and U.S. imports -and exports: ‘Percentage
of total attributable to countries applying the Brussels
Definit®on and to other countries, 1970

Free

: : | : . U.s. ot U.S.
Groups of countries " world X .
* imports !/ : imports : exports
: percent : percent : percent
83 countries applying the Brussels : : :
Definition : 57.5 : 35.1: 42.5
' 25 members of the Convention----: 51.0 :  28.2 : 34.3
10 selected countries————-- : 42.8 : 24.1 ¢ 27.6
13 other countries———-———=--: 8.2 : 4.1 ¢ 6.8
58 non-members : 2/ 6.5 ¢ 6.9 : 8.1
Countries not applying the Brussels : ' : :
Defintion : 42,5 : 64.9 : 57.5
United States : 13.6 : - -
5 selected countries : 14.3 : 48.6 : 39.9
All other countries : 14.5 : 16.3 : 17.6

1/ Data exclude Communist bloc countries.

2/ Data exclude Czechoslovakia and Hungary, although these countries
apply the Brussels Definition. Their imports for 1970, expressed as
a percentage of total free world imports, amounted to 1.3 and 0.9
percent, respectively.

Source: Free world imports compiled from Monthly Bulletin of
Statistics, November 1971, published by the United Nations and
Direction of Trade, Annual 1966-70, published by the International
Monetary Fund; U.S. imports and exports compiled from official
statistics of the U.S. Department of Commerce.
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General Agreement on Tariffs and Trade

Commitments of the Contracting Parties to General Agreement on
Tariffs and Trade

The contracting parties to the General Agreement on Tariffs and
Trade agreed to certain broad veluation principles and to certain
individual elements of value which each member country undertakes to
observe in its customs laws and administfation. Most of the majgr
trading countries of the world are contracting parties to the General
Agreement. As of November 15, 1971, 80 countries were GATT members,
one country had acceded provisionally and 15 others were applying the
GATT on a de facto basis.

Most of the provisions relating to customs valuétion are in Part
I1 of the agreement, which nearly all contracting parties, includinp
the United States, apply only provisionally. l/ Under the provisional
commitments, each country agreed to abide by the terms of the valuation
provisions in the General Agreement to the fullest extent not inconsistent
with its existing legislation (i.e., as of October 30, 1947). Neverthe-
less, each member is obliged not to adopt new legisiation or regulations
that would violate the GATT provisions. Moreover, the framers of the
General Agreement anticipated that the members would gradually bring
their domestic legislation into conformity with the GATT guidelines.

Each contracting party is committed not to alter its valuation

standards in a manner that would impair any concessions granted to

1/ Part II, which contains most of the GATT trade rules, includes
articles III through XXIII. The pertinent articles, the protocol of
provisional application and a prief discussion of the provisional
application of the General Agreement on Tariffs and Trade by the con-

tracting parties age given in Appemdix B-1.
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other contracting parties in GATT negotiations. A change in a contract-
ing party's valuation standards that would result in an increase in

the dutiable value of articles on which it has made concessions would
contravene that commitment. A éontrac;ing party wishing to adopt a

new customs valuation standard that would increase dutiable values may
be permitted to do so under GATT requirements if the increases are
offset by appropriate changes in the rates of duty or if new compensa-

tory concessions are granted.

GATT Yaluation Principles

The valuation provisions of the General Agreement are discussed

below.

Goods upon which dutiable value should be based.--The GATT pro-

vides that the dutiable value of imported goods shoul& be based on the
actual valﬁe, or the néarest ascertainable equivalent, of either the
imported merchandise on which duty is assessed or like merchandise of
foreign origin. It should not be based on the value of domestic mer-—
chandise nor on arbitrary or fictitious values. The uniform use of
either the imported merchandise or like foreign merchandise would

comply with the GATT provisions.
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Quantity.--The General Agreement provides that, to the extent the
price of merchandise is governed by the gquantity in a particular trans-
action, the price to be considered in determining dutiable value should
uniformly be related to either comparable quantities or quantities not
less favorable to importers than those in which the greater volume of
such merchandise is sold in the trade between the countries of export-
ation and importation.

Internal taxes.--With regard to the treatment of internal taxes

in valuation standards, the GATT rules provide no option. The General
Agreement provides that the value for customs purposes of imported
goods should not include the amount of any internal tax levied in the
country of origin or exportation from which the goods concerned either
have been excepted or will be relieved.

Fully competitive conditions,--Under GATT provisions, the dutiable

value of imported merchandise should be based on sales or offers for
sale in the ordinary course of trade under fully competitive conditioﬁs.
Interpretative‘notes in Annex I of the GATT state that goods may be
regarded as not having been soldhor offered fof sale under fully compe-
titive conditions if the buyer and seller were not independent of each
other and price were not the sole consideration, or if the purchase

price reflected special discounts limited to exclusive agents.

Currency conversion.--Several provisions of the General Agreement

establish rules for converting currencies when determining the dutiable

value of imported goods. They are treated briefly below.
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The conversion by a contracting party of prices or values expressed
in a foreign currency to determine the dutiable value of imported goods
in terms of its own currency must be based on the par values of the
currencies involved (as established pursuant to the Articles of Agree-
ment of the International Monetary Fund or in accordance with a special
exchange agreement entered into pursuant to Articie XV of the General
Agreement) or on the rate of exchange recognized by the Fund. In the
absence of such established par values or rates of exchange, the con-
version rate must reflect the current value of the foreign currency in
commercial transactions. 1/

Additional provisions.--The GATT further provides that the bases

and methods for determining dutiable value should not be subject to
frequent change; that valuation laws should be}administered in a
uniform, impartial, and reasonable manner; that valuation laws, regu-
lations, judicial decisions, and administrative rulings should be
published promptly in a manner that will enaﬁle interested parties to
become acquainted with them; and that independent tribunals should be
provided to review administrative actions related to customs matters.
In the principles stated above the GATT members have, in effect,
agreed on a number of conceptual elements of value which they deem

ought to be included in the valuation standards of the contracting

1/ Article VII:k(c) shown in Appendix B provides that the contracting
parties to the General Agreement and the International Monetary Fund
shall formulate rules governing the conversion of currencies for which
there are multiple rates of exchange. Such rules have never been estab-
lished. In their absence, contracting parties are permitted by the GATT
provisions to use conversion factors which reflect the value of the
currency involved in commercial transactions.
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parties. The GATT provisions, héwever, do not set forth the elements

of a cbmplete valuation standard. Lacking are certain elements commonly
present in such standards which the contracting parties are left free

t§ define as they wish. For exaﬁple, the GATT provisions do not
restrict the contracting parties in their choice of time and place.

Thus the General Agreément does not make a choice between c.i.f. and
f.o.b. valuation. Likewise, the GATT pefmits valuation based on the

actual quantity under appraisement or on the usual wholesale ‘quantity.
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Convention on the Valuation of Goods for Customs Purposes
(The Brussels Definition of Value)

The Brussels Definition of Value is a single notional standard
which bases value on the landed cost of the.goods in the country of
impartation and is applied to all imported merchandise. It is used
by a substantial number of nations some of which are formally committed
as signatories to the Convention to carry out its requirements, but
the majority of which are not so committed.

The European Customs Union Study Group, established in 1947,
undertook to draft a model valuation standard. This task wasvunder-
taken simultaneously with various other projects necessary for the
establishment of a European customs union. As avpoint of departure,
the participants built oﬁ the valuation provisions of The Havana
Charter for an International Trade Organization (Article 35) and
agreed to observe the provisions of the General Agfeement on Tariffs
and Trade relating to customs valuation, which had just been formulated.
To guide tts work, the Study Group formulated nine principles, as
follows: 1/

I. Dutiable value should be based on equitable and
simple principles which do not cut across
commercial practice.

II. The concept cf dutiable.value should be readily
comprehensible to the importer as well as to

the Customs.

I1I. The system of valuation should not prevent the
quick clearance of goods.

1/ Customs Cooperation Council, Explanatory Notes, p. 12.
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IV. The system of valuation should enable traders to
estimate, in advance, with a reasonable degree
of certainty, the value for customs purposes.

V. The system of valuation should protect the honest
importer against unfair competition arising from
undervaluation, fraudulent or otherwise.

VI. When the Customs consider that the declared value
may be incorrect, the verification of essential
facts for the determination of dutiable value
should be speedy and accurate.

VII. Valuation should be based to the greatest possible
degree on commercial documents.

VIII. The system of valuation should reduce formalities
to a minimum.

IX. The procedure for dealing with lawsuits between
importers and the Customs should be simple,
speedy, equitable and impartial.

The Study Group completed the draft of a valuation standard for
use by the projected customs union.in mid-1949. The distinguishing
feature of the new standard, the notional concept of value--'the
pfice which the goods would fetch'--was modeled after the valuation
law which had been in effect in the United Kingdom since 1935.

The new standard, which later became known as the Brussels Definition
of value, was incorporated in the Convention on the Valuation of Goods
for Customs Purposes. The Valuation Convention was one of three
related international agreements--all signed on December 15, 1950, in
Bruséels. The others were a Convention on Nomenclature for the

Classification of Goods in Customs Tariffs (the Brussels Nomenclature)

and a Convention Establishing a Customs Cooperation Council. As of
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January 1972, 66 countries, including the United States, 1/ were
members of the Council, which supervises the use of the Brussels
Definition of Value and the Brussels Nomenclature. No country can
accede to either the Valuation or Nomenclature Convention until it
has.joined the Council.

In accordance with its termé,,the Brussels Valuation Convention
came into force on July 28, 1953, after ratification by seven members
of the Council. As of January 1972, the following 25 countries,
including most of Western Europe, were Contracting Parties to the

valuation convention: 2/

Austria Ireland Pakistan

Belgium Ttaly Portugal

Denmark Ivory Coast Rwanda

Finland Kenya Spain

France Korea Sweden

Germany Luxembourg Tunisia

Greece Netherlands Turkey

Haiti Norway United Kingdom
Yugoslavia

An additional 58 countries, as listed below, at least nominally
applied the Brussels Definition of Value as of January 1972, without
being members of the Valuation Convention. Those marked with an

asterisk are, however, members of the Council.

1/ The United States joined the Council in 1970.

2/ The Japanese Minister of Foreign Affairs made a preliminary
decision in January 1972 to apply the Brussels Definition of Value
subject to approval by the Diet.
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Africa
- Algeria%* Madagascar*
Burundi* Malawi*
Cameroon¥* Morocco*
Central African Republic Nigeria%*
Chad ' Portugese overseas provinces

Comoro Archipelago - Sierra Leone

Congo (Brazzaville) Somali
Zaire Spanish provinces
Equatorial Guinea Sudan*
Gabon* Tanzania*
Gambia Uganda¥*
Ghana* United Arab Republic*
Liberia - Upper Volta
Americas
Antigua Dominica Montserrat
Argentina¥* Ecuador Peru
Barbados Grenada St. Kitts-Nevis Anguill
Chile* Guyana St. Lucia . :
Colombia Honduras (Br.) St. Vincent
Cuba Jamaica* Surinam
Trinidad and Tobago
Asia
Israel#* Malaysia* Timor
Laos Singapore Yemen
Australasia
Fiji
Europe
Czechoslovakia Iceland*
Cyprus* Malta*
Hungary Monaco

Those countries which reportedly apply the Brussels Definition
but are not members of the Valuation Convention include many of the
countries of Africa and South America plus a few Asian and European

countries. The use of minimum and arbitrary values by some of these
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countries would preclude membership in the Brussels Valuatidn
Convention until such practices were discontinued. Member and non-
member countries applying the Brussels Definition of Value accounted
for‘58 percent of world impofts-in 1970, whereas member countries

alone accounted for 51 percent.

Obligations of the member nations

Each member nation is obliged to incorporate the text of the
Brussels Definition in its national tariff laws. It may adapt the
text, for instance, by inserting therein provisions of the Intefpreta—
tive Notes or by giving the text such legal form as may be essen;ial
to render it operative in its domestic law by adding complementary
provisions clarifying the purport of the Definition. Further, each
member nation is required, in applying the Definition, to conform with
the Interpretative Notes. Together the texts of the Brussels Definition
and the Interpretative Notes constitute the valuation principles that
the contracting parties are obligated to observe. 1/

As provided by the Convention, the Valﬁation Committee of the
Customs Cooperation Council prepared an extensive series of Explana-
tory Notes for use as a guide to the application of the Brussels
Definition of Value. The Notes explain the theory and practice of

valuation under the Definition, both in general terms and with regard

1/ The Brussels Definition and Interpretative Notes are shown in
Appendix B.



23

to common specific problems.

On its own initiative or on request, the Valuation Committee
advises member countries on matters concerning the valuation of goods
for customs purposes. 1/ The Committee issues a series of Recommenda-
tions, Opinions, Notes, and Studies, related to specific problems

raised by member countries.

Principal features of the Brussels Definition of Value

The Brussels Definition provides, without exception, that the
customs value of imported goods shall be their '"normal price", i.e.,
the price the goods would fetch, delivered to the buyer at the place
of importation, at the time the import duty becomes payable, 2/ on a
sale in the open market between a buyer and a seller independent
of each other. The seller is assumed to bear all expenses incidental
to the delivery of the goods to the port of importation (except
recoverable duties and taxes, e.g., drawbécks, applicable in the country
of exportation). If the normal price depends on the quantity sold,
the quantity to be considered is assumed to be the same as that in the

shipment being valued.

1/ Article VI(d) of the Valuation Convention.

2/ The phrase "at the time the import duty becomes payable' is ambi-
guous. The Interpretative Notes, instead of clarifying the ambiguity,
permit countries to choose between (a) the time at which the entry is
presented or registered, (b) the time of payment of customs duty, or

(c) the time of clearance. This latitude of choice could in some instances
make substantial differences in dutiable value of goods. For example,
under option (c), costs of transportation and warehousing in the import-
ing country could be included in the dutiable value of goods upon their
release from customs bonded warehouses.
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The Brussels Definition thus establishes a standard based on value
at the place of importation. It establishes a "motional'" concept of
valuation--i.e., the value to be determined is the price the goods
would command if sold in accordance with specified terms. It is a

single standard, applicable to all goods irrespective of whether the

articles are obtained under a transaction in the cpen market between

a buyer and a seller independent of each other and regardless of the
terms of the contract, sale, or arrangement. In every instancg, it is
intended that the dutiable value shall correspond to the price for the
imported merchandise being valued at the place of importation, beforé
payment of duty, at which a seller would be freely willing to sell and
a buyer freely willing to buy.

Guidelines for administration.--Like most valuation standards,

the Brussels Definition must be administered principally on the basis
of information respecting the shipment involved and related commercial
transactions and conditions. To this end, the architects of the
Brussels Definition suggest a variety of methods by which the notional
value may be determined or constructed. Apart from certain specific
recommendations, these methods are proposed as acceptable, but not
mandatory, valuation techniques.

The actual transaction price is recommended for acceptance as a
valid base for the determination of the customs value of the goods being
entered. To be accepted without adjustment, it must be equivalent to

an open market competitive price and the circumstances of the sale must
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conform with the elements of the Brussels Definition as construed in
the Interpretative Notes.

If certain circumstances of the sale do not accord with the elements
of the Brussels Definition, the transaction price is adjusted to account
for the differences. For example, various costs to the importer asso-
ciated with delivery to the place of importation are added if not
included in the transaction price. These costs might include freight,

‘ insurance, commissions, brokerage fees, packing costs, loading and
unloading charges, and certain foreign taxes. Adjustments to the
commercial invoice price for a difference in time may include interest
costs or their equivalent on extended prepaid orders or an adjustment

for a significant change.in price betweén the time of the purchase

and the time of importation. Information on which adjustments of this
nature may be based is génerally available to the customs from commercial
documents of other import transactioms.

A more complicated type of adjustment of the transaction
price may be used for importations by selected purchasers, sole
concessionnaires or franchise buyers or for importations where an
importer and an exporter are related. This type of adjustment to the
invoice price is popularly termed "uplift". Foriexample, if the buyer,
in consideration of.his assumption of responsibility for advertising,
promoting, or servicing trade-marked items, has obtained special rebates
or reductions in price which are not freely or generally available
to all buyers, the price may be adjusted upward to the level at which

the goods would be generally available to all buyers by disallowing
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Air freighf, for example, though it may be higher than surface
transport, is included in customs value if the value of the merchandise
is enhanced by air shipment. Some countries do not include that
portion of the air, 1§nd, or waterway freight which represents the

cost of transportation wi;hin_the territory of the country of
impoftation. '

Problems common to any valuation systém based upon open market
transactions confront customs officials in placing a value on imports
not freely offered to all buyers and transactions between related
parties. Nevertheless,‘the techniques used under the Brussels
Definition enable customs authorities to use transaction prices,
either with or without adjustments, for most importations of this
nature. As previously indicated, the customs officer may make
upward adjustments for services, such as advertising or repairs
made under a warranty, pérformea by a selected purchaser for the
benefit of the exporter.

If a transaction between related parties is suspect, customs
officials usually use what is popularly described as the "subtractive"
or "deductive'" method of looking to the expected realization from
sales in the market of the importing country, less duty, value added
- by further processing, marketing costs, and profits, to determine if
the invoice price may reasonably be accepted as a basis for valuation.
If this method indicates the invoice price is too low, a compensating
adjustment or "uplift'" may be applied to make it acceptable. The

value of comparable goods may also be used to determine whether an

uplift should be applied to a price between related parties.
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Customs officials seldom use expected realization or prices of
comparable goods except asvbenchmarks to test the authenticity of
the invoice price, so that ﬁhe reasons for any differences can be
identified and appropriate adjustments applied.

Consultation.--Most countries using the Brussels Definition

encourage consu;tation between importers and customs officials to
resolve disagreements. Both sides have an interest in timely
liquidation of entries; both are interested in finding a practical
solution with # minimum of formality; and neither customs officials
nbr importers are anxious to go to court. In contrast to the United
States, the l#ws in many of the member countries of the Brussels
Valuatioﬁ Convention provide no "presumption of correctness' on

the part of the customs. In many of these countries, the loser may
be ordered to pay court costs and the feés of the opposing attorneys.
Consequently, both sides prefer to arrive at a settlement without
recourse to the courts. Consultation enables importers and customs
to reach a common undertstanding of the facts of the case and sometimes
to arrive at a mutually acceptable compromise. Consultation most
frequently concerns the problem of uplift.

For instance, a selected purchaser importing foreign trademark
goods may object to a proposed uplift for advertising expenses which
customs officers claim are for the benefit of the exporter: Consulta-
tion may show that the advertising is in the importers name as well

as that of the foreign trademark holder, and customs may agree to cut

the proposed uplift in half.
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As another example, a company importing from a foreign affiliate
may object to a proposed uplift based on expected realiéation.
Consultation may develop information indicating that marketing costs
were higher than customs had allowed in its calculations and that
the proposed uplift should therefore be reduced.

. In practice, most uplifts are calculated for specific products
of specific importers. Once calculated, they are then automatically
applied to subsequent importations of that product by that importer
until either the customs or the importer seeks a change through
further consultation. This procedure, once established, facilitates
the timely liquidation of most entires to the apparent general
satisfaction of both the customs service ana importers. Most entries
are liquidated in less than two days and, in some countries, within
a few hours. |

The process of arriving at timely and mutually agreeable solutions
to valuation problems through consultation requires that customs
officers be highly competent, that they have a thorough knowledge
of the Brussels Definition and its supporting documents, and that, in
addition, they be allowed some latitude for compromise solutions with
appropriate safeguards'against corruption. Most countries give
importers the right to go to higher administrative authority, and in
some countries modifications of valuation decisions may be made only
by higher authority. Consultations between importers and customs
officials result in timely and practical solutions to many but not

all valuation problems. Two avenues remain for settlement of unresolved
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problems: (1) the Customs Cooperation Council and its Valuation
Committee and, (2) the courts.

Customs Cooperation Council and its Valuation Committee.--New

valuation problems are continually arising in the course of inter-
national trade. The incréasing proportion of trade by multinational
firms and the increasing use of containerized shipping and computerized
accounting present new valuation problems. The Customs Cooperation
Council and its Valuation Committee provide a continuing forum‘for
discussion and recommendations on appropriate methods of handling new
valuation problems and disputes on an abstract basié. Only govern-
ments are represented on the Council and on itsVValuation Committee,
but importers, expérters, and producers concerned with valuation
problems have access to the Council through the representatives of
their government.

The Valuation Committee of the Customs Cooperation Council

meets three times a year and is assigned the following tasks: 1/

To collate and circulate to the member nations information

concerning the valuation of goods for customs purposes by
each of them;

To study the domestic laws, procedures, and practices of

the member nations, and to make recommendations to the
Council or the member nations designed to secure uniformity
of interpretation and application of the Brussels Definition
and standardization of procedures and practices;

To prepare explanatory notes as a guide to the application
of the Definition;

1/ Customs Cooperation Council, The Brussels Definition of Value
for Customs Purposes, pp. 21-22.




On its own initiative or on request, to furnish to member
nations information or advice on any matters concerning

the valuation of goods for customs purposes;

To submit to the Council proposals for any amendment of the
present Convention which it may consider desirable;

To exercise such other powers and functions of the Council
in relation to the valuation of goods for customs purposes
as the Council may' delegate to it. ’

Under the Convention, member ngtibns having disputes fegarding
the interpretation aﬁd abplicat16ﬂ~of the Brussels Definition are
difectéd to attempt to settle them first by negoti#tion. Failing
that, the Valuation Committee will consider the dispute and make
recommendations for its settlement.; If that step fails, the Customs
Cooperation Council will consider the dispute and endeavor to resolve
it; its recommendations are bindinngnly if tﬁe countries involved
agree in advance to accept them.

Courts.--Both the GATT (1n Article X,3) and the Customs Cooperation
Council (in its ninth principle) indicate that g&vernments should provide
impartial-re&iew of appraisment decislons. The GATT provision specifies>
that such review should be conducted by a tribunal independent of the
agency entrusted with admiﬁistration of thé customs laws. The Brussels
Valuation Convention‘recommeﬁds but does not require that each member
country grant a right of appeal. 1/. All member countries of the
Brussels Valuation Convention, however, provide importers the right.
of appeal either to higher administrative authority or to the courts. 2/

In most countries, this appeal may be made to courts or arbitration

bodies independent of the customs administration. As previously

"1/ Customs Cooperation Council, The Right of Appeal in Customs Matters,
Study No. 10, Brussels, 1966.
2/ The word "court" when used in relation to foreign countries is
intended to connote "judicial, arbitral, or administrative tribunals"
which are independent of the agency administering or enforcing the

customs laws of each country.
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indicated, the laws in many member countries of the Brussels Valuation
Convention provide no presumption of correctness on the part of the
cuétoms and must often make a judggent as to what value best fits

thé Définition. As a consequénce, fhe courts (ana independent arbitra-
tion ﬁodies) sometimes arrive at a value that.coincides with the
coni_:entioﬁs of .'ne:lther the customs nor the complainant. In some countries,
th;fe ié ;»fu¥the¥ right of appeal from national court decisions to

thé internafiéﬁal Court in Luxembourg. The decision of the latter court
is advisor& but generally accépfed by the national court in its final
decision.

. .The extent of court_acti#ity on customs valuation varies consi&er-
ably from ;o;ntry to country, depending largely én the extent to which

é éountry facilitates comprémise settlements through consultations within
the administrative hierafchy and also depending upon the degree of
jeopardy to the importer in going to court. In a number of countries,
‘the loser is required to pay court costs plus the expenses of the
attorneys for both sides. In some countries, the valuation case goes

to a criminal court, where the importer is subject to a fine if he

loses.

Common Market countries.--In 1968, the six common market countries
adopted a common regulation on the valuation of imports for customs

purposes. It incorporates the Brussels Definition and-harmonizes

many divergent practices which had previously existed in the statutes
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and regulations of the individual member countries. 1/ Goods destined
for any member country may be entered and pay duty at any port in the
Community. Importers may pay duty in one country for'subsequent ship-
ment to a second country or may tranship in bond through one country |
for payment of duty in a second country. The member state of entry |
retains half the revenue and the other half goes to the Community.
Beginning in 1975 all customs collections will go to the Community.

‘The regulation establishes a Customs Valuation Committee for the
Community to provide a continuing forum for harmonization of customs.
valuation among the member states. The Community is establishing a
common training school for customs officers; it has largely harmonized
differences in the treatment of time and place. With res?ect to -
"time", the Common Market regulation provides that prices actﬁally paid
or payable may be accepted as long as the goods are received within

their usual delivery period, which may in no event exceed 24 months.

1/ Reproduced in Appendix B3. While the European Community applies
the Brussels Definition of Value in administration of the common
customs tariff, it is not used for the import valuations required in
the determination of variable import levies imposed by the Community
on certain agricultural products. The variable import levies are a
device used to achieve minimum import prices at a level high enough
to prevent interference by imports with internal price policies for
grains, dairy products, sugar, olive o0il, and certain other products.
A minimum c.i.f. value is determined for imports of a particular
class of products and a specific levy is applied to make up the
difference between such minimum c.i.f. price and the minimum import
price goal for such class of products. As indicated, the c.i.f. price
for all imports is taken as the lowest offer price. Since there is
usually a range of offer prices, the use of the lowest offer results
in a higher variable levy on some shipments than would prevail if
valuation procedures strictly in accord with the Brussels Definition
were used.
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The Common Market countries ére attempting to harmonize uplifts and,
significantly, will attempt to harmonize court procedures. The latter
two tasks admittedly will take some time to .achieve.

In general, the Netherlands and Belgium have not imposed uplifts
as frequently norto the same extent as Germany, France, and Italy on
concessionaire items and transactions between related parties. This,
along with quick customs clearance, has tended to encourage entry at
the big ports in the Netherlands and Belgium for transshipment. With
respect to uplifts for sole concessionaires or selected purchasers,
German customs officials publish and apply general uplifts on certain
commodities- (seldom.over 157)-based upon industry studies and place
the burden of proof upon the importer to justify a lower or no‘uplift;
France is in the process of adopting similar practices. Italy imposes
some automatic uplifts. In the Benelux countries, there are no
commodity uplifts as such, but there are uplift determinations, wheni
indicatea, for individual products imported by particular firms. For
some products, such as pharmaceuticals, the upiifts may be  as much as
100% or more to offset nominal transfer prices. About 99 percent of
the total number bf entries in the Community are liquidated on the
basis of the invoice price with or without adjustments. Abéut
9 percent, however, is subject to uplift in order to apprdximate
a competitive price. In the Netherlands, only about 1-1/2 percent
of the entries is subject to uplift.s The Community hopes to

harmonize these divergent praétices on uplifts among the member states.
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Within the Community, Germany has the most court cases on valuation
with several hundred per.year. Most appeals are on uplifts for sole
concessionaires. On the other hand, Belgium has Qirtually none. In
Belgium and France, most disputes that are not settled by consultation
within the customs hierarchy are settled by an arbitration committee
and do not reach the courts. In France, an appeal from the arbitration
comnittee would go to the criminal courts, so that importers tend to
accept decisions below the court level. In the Netherlands there is
no significant expense in goiﬁg to court. In Germany the loser, be
it the government or the importer, has to pay court costs.

Other member countries.--The United Kingdom, Denmark, Norway, and

Ireland have agreed to join the European Community effective
January 1, 1973, subject to domestic enabliné authority in each of the
four countries. Accession would involve acceptance of the Community's
common customs valuation regulationé outlined above. All of thése
four countries are now members of the Brussels Valuation Convention
and their acceptance of the‘Community regulation is not expected to
involve significant change in the customs valuation requirements of
these four countries. '

The United Kingdom has attempted to value as closely as possible
‘to commercial practice. A recent U.K. study indicated that about
99.9 percent of the total number of entries were cleared on the
basis of actual transaction prices, either with or without adjustments.
About 13 percent of the entties involved "uplifts" for selected

purchasers or related parties. The United Kingdom emphasizes
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consultation between customs officers and importers to settle disputes
on uplifts and provides for conferences, if necessary, with the importer
at five levels within the customs hierarchy. This may be followed by
referral to an independent arbitration board before resortiné to
settlement in court. As a result of the effort to reach a practical

and mutually acceptable appraisement at the administrative level,
virtually no cases have reached the courts in the United Kingdom.

A provision for advance filing of entries enables most merchandise to
be cleared within a few hours after arrival.

The other 15 member countries of the Brussels Valuation Convention
are subject to the discipline of membership in the Convention but
cannot be expected to be as uniform in their application of the
Brussels Definition as will be the countries in the enlarged European

Community.

Non-members.--Among the 58 countries which purportedly apply the

Brussels Definition of Value but are not members of the Convention,
many have limited acquaintance with the Brussels Definition; many
continue to base valuation procedures as much on local administrative
practices as on the Definition and its Interpretative and Explanatory
Notes. Non-member countries using the Brussels Definition have no
obligation to seek guidance from the Valuation Committee. However,
many such countries do so and also request Council publications to

assist them in implementing the provisions of the Definitionm.
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These 58 countries, which accounted for less than 7 percent of
world trade in 1970, in general, accept the actual transaction price
adjusted to a c.i.f. basis as the dutiable value ﬁnless there is doubt
as to its representing a competitive sale. There are, however, notable
exceptions. Thailand, for instance, bases dutiable value on the
wholesale cash price for which goods of like kind and quantity are
sold or could be sold, at the time and place of importation, without
trade discount. Morocco defines value for duty purposes as what would
be the "cash and wholesale value'" of the goods delivered to the port
of entry. Peru determines its c.i.f. dutiable value by taking 120 per-
cent of the f.o.b. price, port of embarkation.

In addition to their use of the Brussels Definition, a number of
these 58 countries apply supplemental valuation practices to certain
articles. 1In Colombia, for instance, the dutiable value of imported
articles similar to domestically produced goods may be set at a level
not less than the average factory price of the domestic goods.
Singapore is a free port for most goods; of the duties levied, however,
about two-fifths are ad valorem based on the Singapore ''customs open
market value". Argentina, Colombia, Ecuador, and Peru may use
promulgated minimum prices when the actual transaction price appears
to be questionably low. The Central African Republic and Chad both

establish official prices on certain specified articles.
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It is common practice among these 58 countries to apply uplift
to dutiable value when import sales are not at arm's length, i.e.,
when unusual discounts are granted or special relationships exist
between buyer and seller. Nigeria adds a 4 percent buying commission
to the f.o.b. price if the invoice does not clearly state that such
commission has already been included.

Appeals procedures vary from country to country. Most countries
provide for appeals either through administrative procedures and/or
through the courts. Countries in which the administrative decision
is final and there is no recourse to the courts include Chile,

Colombia, Ecuador, Nigeria, and Peru.
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Valuation Methods Employed by the United States 1/

U.S. valuation standards and order of precedence for their use

The customs valuation system established under sections 402 and
402a of the Tariff Act of 1930 consists of several primary standards
with alternative subordinate standards. Although the system is basi-
cally ﬁositive in conception, certain elements in some of the standards
are of notional content. 2/ 1In addition, this system is buttressed by
the presumption of correctness attaching to the customs officer's value
determinations and his authority under section 500 to value goods '"by
all reasonable ways and means."

The five standards in section 402a are the valuation standards
established by the original section 402 of the Tariff Act of 1930.
Section 2 of the Customs Simplification Act of 1956 redesignated
section 402 as section 402a of the Tariff Act of 1930 and added a new
section 402 containing four additional standards. The Administration
had sought legislation to substitute the new set of standards for
the original standards. However, the original standards were retaiﬁed
for use in appraising those articles, known as "final list" articles, 3/
on which the dutiable values for fiscal year 1954 would have been smaller

- by 5 percent or more if appraised under the new section 402 standards.

1/ Provisions of U.S. Customs valuation law are reproduced in Appendices
B4, C, D, and E. An historical perspective to U.S. customs valuation is
presented in Appendix F.

2/ See Appendix B4 for notional content in U.S. standards--sections 402
(c), (d), (e), and (g)(1) and 402a (£) and (g). '

3/ A list published by the Secretary of Treasury in 1958 pursuant
to.section 6(a) of the Customs Simplification Act of 1956 (Public Law



43

927, 84th Cong.). This list was published in T.D. 54521, which is
reproduced in appendix C to this report. The 1956 act directed the
Secretary to list all articles for which the new standards would

result in a reduction of 5 or more percent in appraised value (based

on imports in fiscal 1954), and directed that such listed articles be
appraised under the old standards now set forth in section 402a. A
study conducted by the Bureau of Customs of all entries appraised under
section 402a during the month of April 1965 indicated that the duties
collected on these entries would have averaged only 1.0 percent less

if appraisal had been under section 402 instead of section 402a. Thus,
it appears that the difference in appraised value under the two sections
may have narrowed since 1954. (see appendix H, table 3).



The nine standards provided by sections 402 and 402a are listed

as follows:

Section 402 Section 402a

Foreign value

Export value Export value

United States value United States value
Constructed value Cost of production
American selling price American selling price

The stahdards in section 402 and those in section 402a differ
significantly by reason of definition. Standards that are identical
or kindred in name and description differ because terms used in section
402a, which had acquired meanings through administrative and judicial
rulings, weee statutorily redefined in section 402. Despite the many
variations in valuation resulting from the use of the nine standards,
however, two common characteristics prevail. The seven standards, other
than the two designated as American selling price (ASP),,aIe based upon
the value of the goods in the country of exportation. 1/ The two
American selling price standards are based upon the selling price in the
United States of the domestic counterpart of the imported article. 2/

Within the overall U.S. valuation system, there are sixedifferent
subordinate systems for determining éustoms values. The article deter-
mines which subsystem will be used. Each subsystem consists of a primary

standard and two or more alternate standards. Each of the nine individual

1/ The two U.S. value standards use the U.S. market price as the basis
for the determination of dutiable value. This price is adjusted, however,
in order to approximate value in the country of exportation.

2/ See Appendix D for articles subject to American selling price
valuation.
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standards is employed in.more than one subsystem. Indeed, a given
standard may serve as a primary standard in one subsystem and an alter-
nate standard in anqther; moreover, a standard may serve asithe first
alternate in one subsystem and the second alternate in another.

The category of articles to which each of the six subsystems applies,

and the primary and alternate standards, in order of precedence, are as

follows:
Subsystems,
standards and order
Articles of application
1. Those not on the final list As defined in section 402:
*  and not subject to ASP a. Export value
valuation b. United States value
c. Constructed value
2. Those on the final list As defined in section 402a:
and not subject to ASP a. Foreign value or ex-
valuation port value, whichever
is greater
b. United States value
c. Cost of production
3. Benzenoid chemicals subject As defined in section 402:
to ASP valuation and not on a. American selling price
the final list b. United States value 1/
c. Export value
d. Constructed value
4. Benzenoid chemicals subject As defined in section 402a:
to ASP valuation and on the a. American selling price
final list b. United States value 1/

c. Foreign value or export
value, whichever is
greater

d. Cost of production

1/ 1In the case of benzenoid chemicals, if there is no similar com-
petitive article produced in the United States, headnote 4, part 1 of
schedule 4 of the Tariff Schedules of the United States requires the
use of United States value before resorting to the general use of the
regular standards of wvaluation.
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Subsystems,

standards and order

Articles—-Cont. of application--Cont.
5. Those subject to ASP As defined in section 402:
valuation under section 336 a. American selling price
and not on the final list 1/ b. Export value

c. United States value
d. Constructed value

6. Those subject to ASP As defined in section 402a:
valuation under section 336 a. American selling price
and on the final list 2/ b. Foreign value or export

value, whichever is
greater

c. United States value
d. Cost of production

Under any of these subsystems, customs may use the "all reasonable ways
and means" authority provided by section 500. The order of precedence
for the use of these standards under the first four subsystems is shown
diagrammatically on the following page.

Nearly all merchandise entering free of duty or subject to specific
duty, and a large proportion--possibly asAmuch as 80 percent by value--
of the merchandise subject to ad valorem or compound rates of duty, are
valued under the first subsystem listed, while most of the remainder is
valued under the second subsystem. The final four subsystems are limited
to those few articles subject to American selling price, and account '
for less than 2 percent by value of the total imports of merchandise

subject to ad valorem or compound rates. Among these four subsystems, the

1/ The only articles currently subject to this subsystem are certain canned
clams.
2/ The only articles currently subject to this subsystem are rubber-
soled fabric-upper footwear and wool knit gloves valued at not over
$1.75 per dozen pairs. No such gloves have been imported in recent
years.
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two pertaining to benzenoid chemicals together are substantially more
important than the other two.

Although U.S. valuation standards are applicable to all imported
merchandise, the Bureau of Customs is mainly interested in the deter-
mination of the value of those articles which are subject to ad valorem
or compound duties, or a specific duty based on value, since the amount
of the &uty payable on such articles depends on the valuation as well
as on the rate of duty. The data in the following table show that U.S.
imports subject to ad valorem and compound duties were valued at $17.7
billion in 1970. This represents 44.4 percent of all imports, which

totaled $39.8 billion in that year.

U.S. imports for consumption in 1970

Type of duty 1/ . Total value f Percent of total

¢ Billion :

¢ dollars 3
Free : 12.6 : 31.7
Specific : 9.5 : 23.9
Compaund or ad valorem s 17.7 : 44,4
Total : 39.8 : 100.0

17 Adapted from Appendix H, table 1.

Description of customs valuation.standards

The previous section outlined the six subsystems used in the United

States and noted the categories of articles to which each of the subsystems
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applies. This section briefly describes the nine standards defined by
sections 402 and 402a and indicates their approximate frequency of use.
The two export value standards.and the single foreign value stand-
ard entail a determination of prices in the country of exportation.
The export value standards specify the price of merchandise sold for
export to the United States, whereas foreign value specifies the price
of merchandisg sold for domestic consumption in the country of exporta-
tion, each including the cost of packing for export. For all items on
the final list, other than those subject to American selling price, customs
must attempt to determine both export value and foreign value and, if
both are determinable, use the higher of the two as the dutiable value.
Cost of production and constructed value determine dutiable value
through building up foreign costs, whereas the two United States value
standards define dutiable value by subtracting from the U.S. selling
price of such or similar imported goods the expenses ef bringing:the
goods from the exporting country such as freight, insurance, U.S. duty,
the importer's expenses, and profits. The foregoing seven standards
base dutiable value, either directly or indirectly, on prices or cosﬁs
in the exporting country and exclude any other costs entailéd thereafter.
The two American selling price standards base dutiable value on the price
of like or similar competitive domeétic articles in the U.S. market.
Abbreviated definitions for each of the nine standards are give
below. Complete statutory~defigitionssare,prﬁyﬁdg@iinBAppendix B:
1. Export value (as defined by section 402).--The price, at the time
of exportation to the United States, at which such or similar merchah-

dise, packed ready for shipment to the United States, is freely sold
or offered for sale in the usual wholesale quantities in the principal

markets of the exporting country for export to the United States.
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2. Export value (as defined by section 402a).--The price, at the time
of exportation to the United States, at which such or similar merchan-
dise, packed ready for shipment to the United States, is freely offered
for sale to all purchasers in the usual wholesale quentities in the
principal markets of the exporting country for export to the United

States.

3., TForeign value (as defined by section L402a).-~The price, at the
time of exportation to the United States, at which such or similar
merchandise is freely offered for sale to all purchasers in the usual
wholesale quantities in the principal markets of the exporting country
for consumption in that country, plus the cost of packing the merchan-
dise for shipment to the United States.

i. United States value (as defined by section 402).--The price, at the
time of exportation of the merchandise being valued, at which such or
similar imported merchandise, packed ready for delivery, is freely sold
or offered for sale in the usual wholesale quantities in the principal
U.S. market for domestic consumption, less (a) the usual commission or
usual profit and general expenses, (b) transportation, insurance, and
other necessary expenses from the place of shipment to the place of
delivery, and (c) all customs duties and other Federal taxes payable

by reason of importation.

5. United States value (as defined by section L402a).--The price, at
the time of exportation of the merchandise being valued, at which such
or similar imported merchandise, packed ready for delivery, is freely
offered for sale to all purchasers in the usual wholesale quantities
in the principal U.S. market for domestic consumption, less (a) a2
commission not exceeding 6 percent or profits not exceeding 8 percent
and general expenses not exceeding 8 percent, (b) transportation,
insurance, and other necessary expenses from the place of shipment to
the place of delivery, and (c) the import duty.

6. Constructed value (as defined by section 402).--The sum of (a) the
cost of producing such or similar merchandise at a time before the

date of exportation which would permit production, (b) the usual general
expenses and profit made by producers in the exporting country on sales
of such or similar merchandise in the usual wholesale quantities for
export to the United States, and (c) the cost of packing the merchandise
for shipment to the United States.

7. Cost of production (as defined by section 402a).--The sum of (a)
the cost of producing such or similar merchandise at a time before

the date of exportation which would permit produetion, (b) the usual
general expenses (but not less than 10 percent of the cost of produc-
tion) and the usual profit (but not less than 8 percent of the sum of
the cost of production and the allowance for general expenses) made by
producers in the country of manufacture on sales of such or similar
merchandise, and (c) the cost of packing the merchandise for shipment
to the United States.
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8. American selling price (as defined by section 402).--The price, at
the time of exportation of the imported article, at which a competitive
article, produced in the United States and packed ready for delivery,
is freely sold or offered for sale in the usual wholesale quantities

in the principal U.S. market for domestic consumption, or the price
which the owner would have received or was willing to receive for

such article when sold for domestic consumption in the usual wholesale
quantities.

9. American selling price (as defined by section 402a).--The price,

at the time of exportation of the imported article, at which a competi-
tive article, produced in the United States and packed ready for
delivery, is freely offered for sale to all purchasers in the usual
wholesale quantities in the principal U.S. market for domestic con-
sumption, or the price which the owner would have received or was
willing to receive for such merchandise when sold for domestic consump-
tion in the usual wholesale quantities.
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Datd showing the frequency of use of each of the nine current U.S.
valuation standards are not available. An estimate made with respect
to imports subject to ad valorem duties iﬁ 1969 indicates that 80 per-
cent of the value thereof was appraised under section 402 and 20 percent
under section 402a. This estimate further indicates that the two export
value standards accounted for 79 percentv(74 percent under section 402
and 5 percent under section 402a); constructed value and its counter-
part, cost of production, 1/ 5 and 13 percent, respectively; foreign
value, 2 percent; the two United States values, less than 1 percent;

and the two American selling prices, less than 1 percent.

1/ The use of cost of production for appraisement has materially
increased during the past decade coincident with the increase in imports
of automobiles which are generally appraised on the basis of cost of
production.
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Major differences between sections 402 and 402a valuation standards:

As noted earlier, four of the five valuation standards in
section 402a of the Tariff Act of 1930, as amended, are variations of
the section 402 standards. The fifth standard in section Lo2a, foreign
value, does not have a counterpart in section 402. The four pairs of
standards appear almost identical, but they differ significantly
because of differences in the statutory language and in the definition

given to common terms.

The two United States value standards differ in their treatment
of the amounts that may be deducted from the price of the imported
merchandise in the United States to allow for commissions or profits
and general expenses of the importer. Section L402a fixes maximum
percentages for commissions (6% of the domestic selling price), pro-
fits (8%), and general expenses (8%), while section 402 allows the
usual commissions or profits and expenses without limitation. The
section 402 standard usually results in larger deductions and a lower
dutiable value, which more closely approximates the commgrcial price
of the article at its source, than the section 402a standard.

The cost of production standard differs from its counterpart,
constructed value. The former requires that minimum profits of 8 per-
cent and minimum expenses of 10 percent be included in the customs
value, whereas the latter requires inclusion of the usual profit and

expenses, which may result in a lower dutiable value.
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One of the major differences between sections 402 and 402a hinges
on the meaning of a "freely offered" 1/ price. Four of the five stand-
ards in section L402a base value on the price at which the merchandise
is "freely offered for sale to all purchasers", Three of the four
standards in section 402 base value on the price at which the merchan-
dise is "freely sold or, in the absence of sales, offered for sale",
While the language is similar, the results are quite different. The
cited language of section 402a is not defined by statute but has been
interpreted by the‘courts to mean the highest price that any willing
buyer will pay for the goods in the usual wholesale quantities. The
cited language of section 402, however, is defined by statute to mean
the price at which the goods are sold or offered either "to all purchasers
at wholesale" or "in the ordinary course of trade to one or more selected
purchasers at_wholesale? provided the price "fairly reflects the market
value of the merchandise". This mesns that customs may take as the
basis for dutiable value either the highest price any industrial user
or reseller other than retailer (or retailer if the others do not exist)
will pay for the usual wholesale quantities, or the price paid by one
such user or reseller, provided the price fairly reflects the market
value. A considerable portion of imports, particularly trademarked

articles, are made by selected purchasers, i.e., concessionaires or

1/ Under the old valuation standards, now designated as section L02a,
the term "freely offered" included prices in actual sales as well as
unaccepted offers so long as the offers were bona fide. Under section 402,
sctual sale prices take precedence over unaccepted offers sc long as
they are freely made. The term is used interchangeably in this report
to mean "freely sold," or "freely offered" as appropriate.

-l
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franchised importers. Thus the selected purchaser concept considerably
increases the number of transactions which can be used as a basis for
determining dutiable value under the export value, U.S. value, and
American selling price standards in section 402 as compared with their
counterparts in section L402a. The practical effect of this change is
to increase greatly the number of entries for which export value under
section 402 can be determined and to lessen the need for resorting to
the use of alternate standards, particularly the more difficult con-
structed value standard.

Another difference concerns the divergent meanings given to the
term "usual wholesale quantities," which is common to the two sections.
Under section 402a, the term has been interpreted by administrative
and judicial precedent over a long period of years to mean the quantity
in which the largest number of sales is made. In section 402, however,
"isual wholesale quantities" is defined as the quantity in which the
largest volume of goods is sold.

In brief, section 402 provides the basic U.S. standards of valu-
ation; it contains simplified standards made effective in 1958.

Section 402a is a continuation, for certain articles, of the more
rigid standards which have been in effect with minor amendments since
1930. It is limited in application to articles contained on the final

list, which is not subject to administrative change.

Customs practices in the United States

As an aid to appraisement, customs maintains on file price lists

obtained from domestic and foreign producers and information on prices
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of imported merchandise, brokers' or agents'

fees, and insurance and
transportation charges. Much of this information is obtained from the
documentation required for entry. Further information is obtained
through direct inquiries by customs officers in the United States and
by Treasury Representatives and Customs attaches stationed abroad.

For édministration of ASP, customs receives samples of domestic
products and reports on domestic prices from U.S. producers of
benzenoid dyes and pigments. In addition, a reservoir of technical
information is available through the import specialists in the

New York District, who have extensive contacts with the large foreign
trade community in the New York area and furnish advisory opinions

on request to other Customs Districts. In order to obtain uniformity
of appraisement, the necessary information is distributed throughout
the Customs Service. The flow of information and of advisory opinions
is coordirnated by the Customs Information Exchange (CIE), which
circulates bulletins throughout the service in order to keep all
ports current on appraisement and classification rulings.

All merchandise imported into the United States is subject to
appraisement. In order to expedite liquidation of the large volume
of entries, customs cfficials apply the standards more consistently
to those goods subject fo ad valorem and compound rates of duty than
to those which enter either free or subject to specific duties.

Approximately 55 percent of the total value of U.S. imports for

consumption in 1970 was duty free or subject to specific rates of duty. 1/

1/ See Appendix H, table 1.
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In general, customs accepts the invoicé prices for such merchandise,
with appropriate adjustments, if necessary. However, if an invoice
price is out of line with known market prices, changes are made to re-
flect the market price in accord with the best information available.
Current market prices are occasionally used for those non-ad valorem
items‘which are imported extensively by related firms at non-commercial
prices (bananas and coffee, for example). These prices are distributed
to the Distriet Directors in order to. provide thé greatest possible
statistical uniformity for non-ad valorem imports;

For ad valorem merchandise, however, customs follows the six
appraisement subsystems previoﬁsly described. The officer first deter-
mines whether the article is on the final list so as to ascertain
whether section 402 or 402a applies. He then determines whether the
article is subJect to appraisement under the American selling price
standard. If neither the final list nor ASP applies, export value as
defined in section 402 is the primary standard to be applied. Under
this standard customs must then determine the freely offered price for
the "usual wholesale quantities" of such merchandise, i.e., the high~
est price paid by any willing purchaser at wholesale, or the highest
price paid by one or more selected purchasers at wholesale, provided
the price fairly reflects market value. ‘If the purchase price of the
imported goods is not a freely offered price, customs uses the price
of identical goods from the same manufacturer, énd if this is unavail-
able or unacceptable, the price of identical goods from another manu-

facturer, similar goods from the same manufacturer, and similar goods
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from another manufacturer (all from the same exporting country as the
goods under appraisement), in the order listéd, in order tc determine
the "freely offered" price. Only when sales and offered sales of each
of these types of merchandise to wholesalers have been exhausted with-
out producing an acceptable dutiable value does customs pass to sales
to retailers and, if it should ultimately prove necessary, tc sales to
consumers, .in order to determine the freely offered price. When sales
of each of the listed types of merchandise at each of the three trade
levels have been examined without success, the appraisement process
passes on to the first alternate standard, United States value, and,A>
if this in turn proves fruitless, to the second alternate standard,
constructed value.

If the imported merchandise is on the final 1list or is subject to
ASP, different considerations apply. For articles on the final list
and not subject to ASP, customs must determine both export value and
foreign value, if possible, in order to select the higher of the two. .
The freely offered price for all final list articles is the highest
price offered to any willing purchaser at any trade level for the usual
wholesale quantities. If the imported merchandise is subject t¢ ASP
valuation, customs must first determine whether the imports are indeed
competitive with a domestic prog7ct. Benzenoid chemicals are competi-
tive if they are "like in use”", while footwear is competitive if it is
"like in physical characteristics". If it is determined that the im-

ported goods have more than one domestic counterpart, the dutiable

1/ In practice, "like in use", except for a few dyes, is generally
interpreted by Customs to mean identical.
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value is the freely offered price of the U.S. producer whose price is
closest to thé price of the imported product. The ASP is usually, but
not always, the lowest U.S. price. It occasiénally happens that there
are two ASP's, based on prices of two different U.S. producers, appli-
cable to imports of the same benzenoid chemical from two different
sources because the foreign producers sell at different prices.-

In practice, the purchase price of the goods under appraisement
is used as the basis for determining the dutiable value of perhaps T5
percent of the value of all ad valorem imports, and the cost of produc-
tion of the goods under appraisement is used for most of the remainder. ;/
The price of identical 2/ or similar merchandise is used only infre-
quently as a basis for appraisement, i.e., in cases where price changes
have occurred between the time of sale and the time of exportation.
Although satisfactory identification of similar merchandise may be
difficult, provision for its use is desirable for cases where there is
no purchase pricé or the purchase price, for one reason or another, is
regarded as unacceptable, but where acceptable prices for similar

merchandise are readily available.

Many aspects of the U.S. valuation system are complex and burden-

some to administer. Customs officials have developed practices. which

1/ In terms of numbers of entries, the purchase price is used as a
basis for determining a still greater percent of imports. The determina-
tion of the cost of production of an article, once made (e.g. auto-
mobiles), is generally used for all subsequent entries of that article
during a contract period and need not be determined for each entry.

2/ The U.S. customs makes no distinction in order of precedence as
between the actual merchandise and identical merchandise produced by
the same manufacturer. The freely offered price closest to time of
exportation governs. Identical here refers to identical merchandise
from another manufacturer.
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facilitate the administration of these standards. For example,

determinations with respect to the elements of time, place, quantity,

and transaction level are based on the operations of individual firms.

Any other approach would be impossible to administer and would
preclude any extensive use of the purchase price of the goods as a
basis for appraisement.

The time elément presents few administrative problems. Invoice
price differs from the value at the time of export only for the
relatively few items whose prices fluctuate widely in a short period
of time. In most cases the delay between the date of the contract
and the date of exportation is short enough to permit only minor
price variations. 1In practice, the contract price is usually accepted
as the price on the date of exportation, except during periods of
unusuhl“ﬁrice instability or currency fluctuations.

The dominant issue in 1itigation’of appraisements concerns the
element‘of place, specifically whether the merchandise was freely
offered ex-factory or f.o0.b. port of export. Custﬁms m#intains
records of foreign manufacturers who sell ex-factory and may have
information)that a gith foreign ﬁanufacturér does not freely sell or
cffer to sell on an éﬁ—factory basis. These records do not always
confirm the claim, frequently made by importers, that the merchandise
was offered ex-factory and that the terms of the contract with the
exporter so specified. Charges such as inland freight to the port of

export and any intermediary agent's commission (which importers claim
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to be a cost associated with transporting the goods to the port of
export) may thus become subject to duty. This issue is especially
important in U.S. trade with the Orient where prices are increasingly
quoted on an ex-factory basis and, because of the language barrier,
intermediary agents are often employed by the exporter.

The elements of quantity and transaction level are encountered

in the administration of "usual wholesale quantities". Customs is
required to determine the price at which the merchandise is freely
offered to all purchasers in the usual wholesale quantities. If the
importer is a retailer, or if the quantity is less than the usual
wholesale quantity, customs will ascertain the price applicable to
the usual wholesale quantities and appraise on that basis whenever
the duty is materially affected. However, customs can accept the
actual quantity of the entry in most cases since the "usual wholesale
quantities" is determined with respect to the exports of a particular
firm.

The element of competitive conditions is reflected in U.S.

valuation standards in the requirement for a 'freely offered" price.
Administration of non-arm's length transactions poses a serious problem
for customs because of the growing importance of multinational firms

in international trade. In some cases neither export value nor U.S.
value can be used because a freely offered price does not exist. To
arrive at dutiable value in this situation,lcustoms usually resorts to
constructed value or cost of production. Occasionally customs may have

to use notional authority such as is provided by sections 402(g) (1)
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and 500 in appraising customs values under the latter standards, or
the notional authority in sections 402(e) and 402a(g) in appraising
under the American Selliﬁg Price standards.

The time required for appraisement may vary. Importers usually
know the customs value before filing formal entry papers, and a
pre-éntry review procedure allows them to receive notification, within
two days after filing, of any changes made during a preliminary review.
Approximately 90 percent of all entries pass through this preliminary
review with no change. Formal notice of liquidation usually takes
6 to 8 weeks, but problem entries, including those involving possible

fraud or penalty actions, may take several years.

Appeals procedure

Protests of appraisement are to be filed with the Customs District
Director or Port Director within 90 days of the date of notice of
liquidation or reliquidation. 1/ The District Director is required to
review and act on a protest within two years from the date the protest
was filed. Requests may be made for an accelerated disposition of a
protest when the District Director has not reviewed the protest and ‘
acted thereon within 90 days. His failure to act within 30 days after
receipt of such a request is deemed to be a denial of the protest.
Prior to the Customs Court Act of 1970, most protests to Customs

officials on appraisement resulted in no changes other than corrections

1/ Statutory provision for protest of an appraisement to the Bureau of
Customs is found in sections 514, 515, and 516 of the Tariff Act of
1930, as amended. See Appendix E.
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of clerical errors. Review on a higher level by €ustoms officials
who did not participate directly in the decision which is the subject
of the protest may be sought by the protesting party in lieu of
review by the District Director, provided the issue is (1) an alleged
failure to follow a published Customs ruling, (2) a question of law
or fact which has not been ruled upon by the Commissioner of Customs
or the courts, or (3) a matter previously ruled upon but involving
new facts not considered in connection with the previous ruling.

The importer may bring a civil action in the United States Customs
Court to contest the denial of any protest. Appeals from'decisions_
of the Customs Court may be made to the U.S. Court of Customs and
Patent Appeals (C.C.P.A;) in cases invoiving questions of law. _Ifﬁ
the C.C.P.A. rules against the importer, he may petition the Supreme

Court of the United States for a review by a writ of certiorari.

. During the period from October 1, 1970 to December 31, 1971,
1,459 summons were filed (civil actions are commenced by filing a
summons and paying a fee) concerning customs appraisements. During
fiscal year 1971, the customs courts decided 51 valuation issues
affecting hundreds of shipments. The results of the rulings during
that period were 33 issues won by the government involving $2.8 million

in contested duties and 18 issues won by importers involving $8.4 million 1/

1/ Includes one unsettled case before the Court of Customs and Patent
Appeals involving $7.6 million which has been remanded to the lower
tribunal (Customs Court) for review of additional pertiment data.
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in contested duties. Much appraisement litigation concerns the
"ex-factory - f.o.b. port of export" issue discussed in the prior
section. A large portion of the remaining litigation concerns
constructed value and cost of production determinations made by
Customs in appraising goods sold between related parties.

.ﬁ.S. manufacturers, producers, and wholesalers may also petition
the Commissioner of Customs for a review of the customs appraisement
of a particular imported article like that sold by the petitiomer.

If the petitioner is dissatisfied with the Commissioner's decision,
he may contest the appraisement in the customs courts. Such cases

are rare.

Counstitutional requirements for valuation standards

A legislative history of the various U.S. valuation standards
shows that standards which include freight and insurance in dutiable
c.i.f. value have had doubt cast upon their constitutional validity
in congressional debates and feports. The doubt was premised on the

belief that there was a lack of uniformity or the possibility of

preferential treatment. It seems appropriate, therefore, to include

in the report a brief comment on the judical precedent on the subject.
The doubt has been based on two constitutional provisions in Article I,
consisting of section 8, clause 1, and section 9, clause 6, which

read, respectively:
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The Congress shall have power to lay and collect

taxes, duties, imposts, and excises, to pay the

debts and provide for the common defense and general
welfare of the United States; but all duties, imposts,
and excises shall be uniform throughout the United States.

No preference shall'be'given by an regulation of
commerce or revenue to the ports of one state over
those of another * * *,

The underscored provisions are relevant to tﬁe subject of}discussion.
There appears to be no interpretative judicial precedent on
these provisioqs based on duties per se. However, the requifement of

uniformity has been examined with reference to other taxes and the
principles of the decisions might apply equally to duties. The
United States Supreme Court has held that the uniformity required byi
the Constitution for excise taxes is ''geographical uniformity",

not uniformity of intrinsic equality and operation. 1/ By geographical
uniformity is meant the laying of the same amount of taxty on the same
articlesin each state, not uniformity in the sense of the collection
of the same amount of tax from each state. Thus, a tax may operate
unequally by reason of the unequal distribution or existence of the
article among the respective states. It seems, however, that this
interpretation does not answer the question of the constitutionality
of unequal customs valuation for duty purposes in different states
(which would be the case under a c.i.f. scheme) as opposed to unequal

distribution of the article in different states.

1/ Knowlton v. Moore, 178 U.S. 41 (1927).
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An f.o.b. customs valuation écheme may also result in unequal
~waluation. Identical goods entering the United States from different
points of origin may be valued unequally because of their different
sources. Any inequity, however, would result from the differences
associated with the sources of the goods since the valuation of identical
goods from the same source would be uniform throughout the United
States regardless of which'port the goods entered. On a c.i.f. basis,
however, identical goods from the same source could be valued differently,
depending upon the location of the U.S. port of entry. F.o.b. valuation,
therefore, does not favor one state over another or one port over
another, since, whatever the valuation may be, it is assessed uniformly
throughout the United States. C.i.f. valuation of identical goods from
the same source--because it may differ-depending upon the U.S. port of
entry--can result in unequal valuation among different states or the

ports of the same states.

Although the Supreme Court has never addressed itself directly
to this customs valuation issue, some lower courts have applied the
Knowlton concept of geographical uniformity to encompass the same
tax rate levied on a changing tax base. 1/ The Supreme Court has also
interpreted the uniformity clause to require only that "the law shall
be uniform in the sense that by its provisions the rule of liability

shall be the'same in all parts offthe Wnited States". 2/ Although this

1/ Standard 0il Co. v. McLaughlin, 67 F.2d 111 (1933); Miniature
Vehicle Lending Corp. v. U. S., 266 F. Supp. 697 (1967).
2/ Florida v. Meldom, 273 U.S. 12, 17 (1936).
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last statement must be considered obiter dictum, lower courts have

used the principle when interpreting the uniformity clause. 1/

As to the preference clause, the Supreme Court has held that a
preference resulting from geography, so long as it is reasonable,
is not a preference given to the ports of one state over those of

another. 2/

1/ Heitsch v. Kavanaugh, 200 F.2d 178 (1952), cert den. 345 U.S.
939 (1952). _ | T
2/ Alabama Great Southern R. Ce, v. U.S., 340 U.S. 216 (1950).
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Valuation Methods of Other Countries

In 1970, countries which did not apply the Brussels Definition
accounted for 42 percent of free world imports, were the source of
65 percent of U.S. imports, and were the market for 58 percent of U.S.
exports. Five of these non-Brussels countries, other than the United
States, were selected for special study in this report: Australia,
Brazil, Canada, Japan, 1/ and Mexico. These five countries for the
same year together accounted for 14 percent of free world imports;
were the source of 49 percent of U.S. imports, and were the market
for 40 percent of U.S. exports. Australia and Canada generally base
dutiable value on domestic prices in the country of exportation, Brazil
and Japan fix dutiable value at the port of importation, and Mexico
uses "official prices'" established by the government. Detailed accounts
of the valuation practices of these five countries are given in the
following pages.

Many of the remaining non-Brussels countries,which account for
a significant share of world imports, value imports on a c.i.f. basis,
using a '"normal price'" concept comparable to that of the Brussels Defini-
tion. Notable exceptions are: Hong Kong, which for most articles is a
free port; Taiwan, which uses the wholesale price of the goeds at the
port of importation less the import duty and an allowance of 14 percent
for costsvand profit, or, as an alternative, the "true" c.i.f. price

plus 20 percent; New Zealand, which, like Australia and Canada, bases

l/ Japan is expected to change over to the Brussels Definition in the
spring of 1973 or earlier.
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dutiable value on domestic prices in the exporting country; and Switzer-
land and Venezuela, lj which have tariff schedules consisting chiefly
or entirely of specific rates; and South Africa, which uses a notional

f.o.b. value.

Australia 2/

| Australia values imports for duty purposes f.o.b. port of export.
Dutiable value is defined as the actual money price paid by the Austra-
lian importer, or the "current domestic value'" of the goods, whichever
is higher, plus all charges payable for placing the goods free on board
at the port of export. The actual money price is adjusted to disallow
any discount or other deduction allowed to the Australian importer
which would not ordinarily have been allowed to every other purchaser
on the date of exportation of an equal quantity of identical goods.
The current domestic value of the goods means the amount for which the
seller of the goods to the purchaser in Australia sells or is prepared
to sell for cash on the date of exportation the same quantity of
identica1~goods to any and every purchaser in the country of export
for consumption in that country. Thus Australia bases dutiable value
on the higher of (1) the actual f.o.b. transaction price adjusted to

disallow any special discount, or (2) the value on the date of exporta-

tion of the same quantity of identical goods sold for domestic consump-

tion in the country of export plus all charges necessary for placing

g;/ Venezuela is expected to change over to an ad valarem tariff in
1972.

2/ See appendix B9 for the-text of the Australian valuation provisions.



70

the goods free on board at the port of export. The alternate to actual
transaction value, the current domestic value, is similar to the !"foreign
value" standard used by the United States under section 402a. Most
Australian imports are vaiued on thé basls of current domestic value.
Whenever the dutiable value is difficult to determine, because the
goods are not sold for consumption in the exporting country, or are sold
only to exclusive agents; or are imported under any other unusual con-
ditions, the Minister for Customs and Excise may determine the dutiable
value at his discretion. Customs officials attempt to use this authority
in an equitable way, determining dutiable value, after discussions with
interested parties, on whatever basis is available and reasonable. Examples
of the types of goods which may be valued under this provision are works
of art, computers, automotive or electronic parts, leased goods, and
.intermediate chemicals for captive use. Works of art may be valued by
expert appraisal. Other products may be valued at cost of production
plus an allowance for selling coste and profit. If the exporter agrees
that the value so established is the current domestic value, entry is
made under the ususl valuation provisions, as C&Stoms prefers to use
the Minister's discretionary authority ofly when its use is mnavoidable.
The CGustoms Tariff provides ''support values" for certain specified
products madein Austraiia. If the landed, duty-paid cost of an im-
ported product is less than the support value established for that
product, the importer must pay, in addition to the regular import duty,
an additional duty equal to 90 percent of the difference between the

landed, duty paid cost and the support value. Support values have
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been fixed for a number of chemical products, including syhthetic
resins, synthetic rubber, ethylene glycol, and triethanolamine. Prod-
ucts covered by support values account for only a small proportion of
all Australian imports.

Whenever the Collector doubts the accuracy of the declared value
of dutiable goods, he may detain the goods and assess their value on
whatever basis he deems appropriate. If the importer objects to the
appraised value, he may request expert appraisal; but if he then
refuses to pay the duty based on the value as assessed by the Collector
or ascertained by expert appraisal, his goods may be sold by the Col-
lector.

In cases where expert appraisal is not requested and a dispute
arises as to the amount or rate of duty payable which cannot be recon-
ciled by consultation withvthe Regional Customs Administration, the
importer may make an administrative appeal to the Minister for Customs
gnd Excise, or he may pay the duty under protest and take subsequent
legal action. He may begin legal action, however, only if he paid
under protest and only within six months aft?r payment of duty. In
administrative appeals, each side bears its own costs; in court pro-
ceedings, however, the unsuccessful litigant may be ordered to pay all
costs.

In order to prevent undervaluation of goods subject to ad valorem
duties, Australian law provides that the customs, at any time before
sale and delivery to a person who purchased and took delivery in good

faith and without any knowledge of the entry, may purchase any imported
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goods for the declared value plus 10 percent. It is.believed that there
are few.if any occasions when this: feature of the Australian law has been
invoked.

There have been complaints by GATT members aéainst the system of
support values, as well as complaints against current domestic value
and the customs investiéations necessary to establish that wvalue.

Those against current domestic value allege that fhis standard intro-
‘duces an element of uncertainty as to the amount of duty which the
importer will have to pay, that it works a hardship on developing
countries, and that the investigations necessary to establish current
domestic value might result in the disclosure of business secrets.
Some U.S. exporters have complained that certain products which had no
domestic sales were valued by Australian Customs at cost of production
plus the usual profit on finished products, although the products in
question were not finished products. The result, according to the
exporters, was over-valuétion and loss of sales to a foreign competi-
tor. If tﬁey cut their price in an effort to meet the competitor's
price, they are liable to run afoul of Australia's anti-dumping laws.
This problem hés béen solved in some cases by making sales in the

United States and thus establishing a current domestic value.

1
Brazil /
The primary standard of valuation used by Brazil to determine the

dutiable value of imported goods is the '"normal price," i.e., the price

1/ See appendix Bl0 for the text of the Brazilian valuation provi-
sions.
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which those‘goods or similar goods fetch at the time 6f importation at
a sale carried out in conditions of free competition for delivery at
the port or place of entry of the goods into the country. The law
states that the invoice price may be taken as indicative of the normal
price.

A Finance Ministry directive states that the basis for calculation
of ad valorem duties shall be the price at which the merchandise_is
normally offéred-fof sale in the wholesale market of the exporting
country, plus expenses to the port of éntry, less, where applicable,
any internal consumption taxes which are recoverable on export. The
directive further states that the price declared by the importer on

the import permit will, when verified by competent authority, be taken

as the basis for calculation of the duty. According to an instruction

from the Secretary of Federal Receipts, special discounts for quantity

purchase.or advance payment are not allowable in calculating the duti-
able value. |

While, in general, the invoice price is accepted as thé base for
dutiable value, Brazilian law provides two supplemental methods of
valuation to be used in special cases. On certain specified products,

"minimum values,"

established by the Customs Policy Council, are used
as the dutiable value unless the invoice price is higher. The Customs
Policy Council has broad authority to establish minimum»valﬁes as a
basis for the assessment of ad valorem duties. This authority has

been exercised in cases of dumping, in cases where price fluctuations

made it difficult to establish the dutiable value, to prevent harm to
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a domestic industry, and to combat fraud. Complaints by GATT members
indicate that minimum values have been,establiéhed for more than 200
products and that the minimum-value system constitutes a frohibitive
barrier to imports of some products. Recently the number of prodqcfs
subject to minimum value has been reduced, and the minimum value -of
some products, principally dyes, has been lowered.

In addition to the minimum-value system, Braziliaa law provides

for "base prices," also referred to as '"reference prices'" or "index

' Whenever Brazilian production of a commodity is prejudiced

prices.’
by a general drop in import prices or by substantial price differences
among several supplying countries, the Customs Policy Council may
establish a base price, which is determined from the normal wholesale
price in the country of origin, from export prices to third countries,
from production costs, or from c.i.f. import prices. It is to be re-
calculated every six months and may be removed by the Council if the
abnormal price characteristics no longer exist. On entries for which
the declared value -is less than the esﬁablished base price, a specific
duiy, equal to the difference between the declared value and the base
price, is levied in addition to the usual ad valorem duty calculated

on the base price., As of August 19071, base prices had been estab-
lishes for 12 items. including aluminum, nylon textiles, tools, certain
chemicals, and toys. More recently, the Customs Policy Council has

established base prices for certain dyes in lieu of previously existing
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minimum values. It is estimated that minimum values and base prices
apply to no more than 10 percent of Brazilian imports.

For most products the Brazilian importer must secure an import
permit and sign a contract for foreign exchange before ordering goods
from abroad. Certain products regarded as essential for the economic
development of the country are eligible for preferential exchange
‘rates. The application for an import permit is submitted with a pub-
lished catalog or list of prices, or with a pro-forma invoice if these
are not available, to the Foreign Trade Department of the Bank of
Brazil. Some U.S. exporters have complained that the Bank of Brazil
will not issué an import permit if the price of the goods in question
is higher than the lowestArecent price at which the goods have been
imported into Brazil, even if the lowest price represents an instance
of dumping. Exporters state that they are afraid to give distributors'
discounts for fear that they may be required to sell at the same price
to all other Brazilian buyers. To the extent that this is the prac-
tice, it indicates that the tendency of the Brazilian import control
system, except for the relatively small number of products for which
minimum values or base prices have been established, is to depress
dutiable vaiues in order to reduce costs and conserve foreign exchange
rather than to uplift them for revenue or protection.

When Customs officials challenge the declared value, they have eight

days to determine a new value. The importerlthen has 30 days in which to
protest the new value, and a decision on a protest must be rendered

within another 30 days. While the value is in dispute, the importer's
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declared value is provisionally accepted for the purpose of clearing
the goods, but the importer must post bond or make a deposit covering

the claimed difference pending a final determination df the dutiable

value.

.Appeals concerning the valuatibn of imported merchandise are heard
by the First Chamber of the Brazilian Superior Tariff Council. If the
Council decides against the importer, he may appeal to the Minister of
Finance, who, before making a decision, must refer the matter to the
Customs Policy Council. If the Minister decides against the importer,
the latter may appeal to the courts. If the final decision goes against
the importer, he must pay a fine amounting to either 50 or 100 percent of
the difference between the declared value and the verified value. Appeals
on valuation are rare in Brazil; most appeals are concerned either with

classification or with penalties for discrepancies in quantity.

Canada L

Canadian valuation standards generally equate dutiable value with
value in the country of exportation. The primary Canadian standard--
known as "fair market value"--is based on the price of like goods sold
for domestic consumption at the time when, and place from which, the

goods were shipped directly to Canada. When fair market value cannot

be determined, dutiable value is based on the cost of production plus

1/ See appendix Bll for the text of the Canadian valuation provisions.
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an allowance for gross profit. Under specified circumstances, the
Governor in Council or the Minister of National Revenue is authorized
to prescribe the manner in which dutiable value is to be determined.
Finally, however determined, the dutiable value may not be less than
the price at which the goods were sold to the Canadian importer at the
time and place of direct shipment to Canada, less any decline in the
fair market wvalue of the goods between the time of purchase and the
time of shipment.

Canadian law defines fair market value as the value of like goods
at the time and place of export, sold at arm's length under competitive
conditions for domestic consumption, to buyers at the same or substan-
tially the same tradevlevel as the importer, in the same or substan-
tially the same quantity, and in the ordinary course of trade. The
place of export is defined as the point where the goods begin their
continuous journey consigned to a point in Canada. If the conditions
necessary for the determination of fair market value cannot be met,
the customs law provides alternate techniques. For example, if no
sales for domestic consumption were made to buyers located at the place
of exportation, prices to buyers located nearest thereto may be used;
or if no sales occurred at the time of export, the most feceht sales
price prior to the time of exportation that fairly reflects the market
value of the goods may be used. If no sales were made to domestic
purchasers at substantially the same trade level as the importer,
prices at the nearest subsequent level may be substituted. In this

case, however, the price is adjusted to reflect the differences in
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commercial charges payable by purchasers at each of the two trade
levels concerned.

When like goods are not sold for domestic consumption in the
country of export (or are sold under conditions which preclude deter-
mination of fair market value) but similar goods are sold, dutiable
value is based on the cost of production of the imported goods plus an
allowance for gross profit based on the percentage of profit earned on
similar goods.

Under a variety of circumstances, Canadian law authorizes the |
Minister of National Revenue to prescribe the manner in which the
dutiable value is to be determined. He may do so whenever he finds
valuation impracticable under the regular valuation standards. He may
also do so if the imported goods are intended for packaging, assembly,
or further manufacture in Canada; are used or obsolete; are not of
prime quality; or constitute job lots.

Complaints on Canadian valuation practices by GATT members and by
U.S. exporters generally involve fair market value or value based on
cost of production. It is alleged that the determination of cost of
production requires business firms to divulge information which they
would prefer not to disclose, and that this could tend to hamper ex-
ports to Canada. It is also alleged that certain valuation techniques
used can lead to artificially high dutiable values. Some of the less-
developed nations have complained that fair market value works a
hardship on them, because owing to inflation and scarcities, their

domestic prices are higher than prices in other countries.
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Consequently their exports to Canada, priced at the domestic level,
are often not competitive with exports from industrialized countries.

Appraisement decisions made at the time of ehtry are final unless
they are appealed within 90 days to the Dominion Customs‘Appraiser,
whose decisions may be appealed within 90 days to the Deputy Minister
of National Revenue (Customs and Excise). Anyone adversely affected
by the Deputy Minister's decision may take an appeal to the Tariff
Board within 60 days. Final appeal is to the Federal Courts, where
formal, legal procedures, which generally require the employment of
counsel, are in effect.

The Tariff Board, which is the primary appeals body independent
of the customs administfation, hears many cases without charge to the
appellant either for filing or presentation. The appellant need not
be present at the hearing. The Board rules only on appeals involving
specific imports through a particular port on a given day. Such
rulings are then applied by customs to all imports of like goods.
During the S5-year period 1966-T1, the Tariff Board heard about 1LO
appeals, of which 95 cases dealt with tariff classification and another
35 cases dealt with the application of sales and excise taxes. Only

10 cases dealt with determinations of dutiable value.

Japan 1/

The Japanese Minister of Foreign Affairs made a preliminary deci-

sion on January 11, 1972, to accede to the Brussels Convention on

1/ See appendix Bl2 for the text of the Japanese valuation provisions.
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_ Valuation and apply the Brussels Definition of Value. This decision
was reached after initial approval by the Japanese Tariff Commission on
December 12, 1971. The Minister has submitted a bill to the Congress
and it is expected that the bill will be approved and take effect, on
April 1, 1973. Accession to the Brussels Convention will involve
relatively little change from present Japanese valuation practices.

Current Japanese law provides a primary valuation standard and
four.alternate standards, all of which value imports c.i.f. port of
importation. The primary standard equates dutiable value with the
price of the imported goods sold in ordinary wholesale quantities at
arms-length in the exporting country at the time of exportation, less
any recoverable taxes paid in the country of exportation, plus the
ordinary expenses incurred up to the arrival of the goods at the port
of importation. Freight and insurance charges for ocean freight are
used in calculating dutiable value in lieu of the actual expenses of
air freight.

In case the dutiable value of goods cannot be determined in
accordance with the primary standard, or in special cases prescribed
by Cabinet Order, the dutiable value is determined in accordance with
the following alternate standards in the stated order of precedence.

(1) The invoice price of the imported goods is adjusted with

reference to other data, if possible, to compute a price
equivalent to the dutiable value as defined by the

primary standard.
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(2) 1f the price of the imported goods cannot be determined,
dutiable value is based on the price of identical or
similar goods which arrived at the port of impor;ation
at the most recent date before the arrival of the goods
concerned.

(3) 1If the dutiable value cannot be computed in accordance with
the preceding standards, it is calculated from a price-
1ist of identical or similar, goods prepared in the
country of exportation by a manufacturer or seller of such
goods. This price is then adjusted to a c.i.f. basis.

(4) Finally, when all other methods fail, dutiable value is
‘based on the Japanese wholesale price of identical or
similar imported goods adjusted to a c.i.f. basis.

Whenever the price of identical or similar goods is used as a basis
for determining dutiable value, customs makes any adjustments neces-
sary to compensate for differences in quality or condition between
identical or similar goods and the goods concerned.

Some U.S. exporters have complained of adjustments made in the
invoice price by Japanmese customs officials under the first alternate
standard in order to approximate the dutiable value specified by the
primary standard. These adjustments, often called uplifts, usually
amount to an increase in the invoice price of 10 percent or less,
although the uplift on a few products has reportedly ranged up to
100 percent. The purpose of these adjustments is to include agent's

commissions, advertising allowances, or other similar items in the
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dutiable value or to approximate a competitive price in import trans-
actions between related companies. In general, uplift does not appear
to be a major problem in trading with Japan.

A person or firm who is not satisfied with an appraisement may
submit, within a month, a complaint to the District Director in
writing. The District Director has one month from receipt of the com-
plaint to decide the case and inform the complainant, in writing,
of his decision. If the complainant is not satisfied with the
decision of the District Director, he may, within a month of receipt
of the decision, submit a written request for review to the Minister
of Finance, who will make a final decision after consultation with the
Customs Duties Complaint Examination Council. This group, consisting
of a president and eight or fewer members, is appointed by the Minister
of Finance. It consists of individuals who are knowledgeable and
experienced in the field of trade, who serve for two years. The
Council investigates all disputes over customs duty that are not
resolved at a lower level, and makes recommendations to the Minister
of Fiance. If the éomplainant is not satisfied with the decision of
the Minister of Finance, he may file suit in the Federal Court of
Japan. There is nc specified time limit for this appeal. In 1968
three valuation cases reached the District Customs Directors and

there were none in 1969.
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Mexico 1/

Under the Mexican wvaluation system, dﬁtiable values are based
largely on "official prices' determined by the government. The primary
valuation standard is the official price or the invoice price, which-
ever is higher. Since official prices have been estéblished for most
imports and are generally higher than invoice prices, dutiable values
are usually based on official prices. When no official price has been
established, the value for duty is designated as the invoice price at
the place of purchase. If there is no invoice price, or if the invoice
price is suspect, the examiner at the port of entry is directed to
estimate the dutiable value of the goods concerned on the basis of
whatever information is available to him.

Official prices are established by the Secretary of Finance and
Public Credit. The Secretary is directed to base such prices, first,
on the prevailing wholesale price of the merchandise in the principal
exporting country as determined from company brochures, price listings
in trade journals, official government reports, or information supplied
by the manufacturer. Prices fixed in this way may be higher than many
actual wholesale transaction prices. Second, if the wholesale price
in the exporting country cannot be determined, the official price is
based on wholesale prices of equal or similar merchandise in Mexico
City or in other iﬁportant Mexican markets. Finally, if the wholesale

price in the principal country of export is '"notably less'" than the

1/ See appendix B13 for the text of the Mexican valuation provisions.



84

cost of production or wholesale price of similar Mexican merchandise,
the official price is fixed on the basis of the current Mexican whole-
sale price or cost of production.

Under Mexican law, the Secretary of the Department of Finance and
Public Credit is supposed to recalculate the official price each time
there is a change of 10 percent in the price upon which the official
price was based. It has been reported that frequent changes take place
in the official price, 1/ since this is administratively easier than
changing ad valorem rates. If an importer is dissatisfied with a
classification decision (which indirectly determines valuation), he
may initially appeal the decision to the Customs Director (a division
of the Mexican Treasury Department). However, the official price as
such cannot be appealed.

More important than official prices in controlling Mexican imports
is the import licensing system. However, this is a matter beyond the

scope of a study on customs valuation.

1/ King, T., "Mexico-Industrialization and Trade Policies Since
1940" p. 75 (Paris, 0.E.C.D. Development Centre, 1970), Oxford
University Press.
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Comparison of Valuation Standards

Because of the wide differences in contract conditions under which
people trade, no one method or technique of determining value can be
applied to all transactions. Generally a country has either a positive
valuation system consisting of a primary standard and one or more
alternate standards, certain eleméntscof which are often notional,
or a notional system consisting of a single standard with
various techniques for determining the value specified by the one
standard. The most practical way of comparing the various valuation
standards of the United States and other major trading countries is
by the principal conceptual elements of value which, considered
together, specify the value defined by the standard. The elements
discussed are merchandise valued, time, place, quantity, transaction
level, and conditions of competition. This section also includes
a discussion of the positive or notional nature of the various
standards, the techniques used to determine the value, and the ease

or difficulty of making appeals.

Merchandise wvalued

A principal element of concern in any valuation system relates to
whether the dutiable value of an imported article is to be baséd on its
actual purchase price, or alternatively on the price of a like or similar
article, or on some other basis. 1In general, dutiable values are based
on prices for one of the following types of merchandise:

1. The goods under appraisement

2. Identical goods from the same manufacturer as the goods
under appraisement

2] TAon+dral FAavAndirmn ~Aanda Funam Atrlhmce e € mbccaaman
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4. Similar foreign goods
5. Identical or similar goods produced in the importing country
The Brussels Definition bases valuation primarily on the goods
under appraisement but permits use of identical or similar foreign
goods when necessary. Brazilian and Japanese standards and the prin-
cipal standards used by the United States specify the actual goods,
or identical or similar foreign goods, generally in that order. In
all of these countries, the actual transaction price of thebimported
goods is generally accepted as the basis for calculating dutiable value;
valuation based on identical or similar goods is relatively infrequent.
Australia and Canada, recognizing a possible difference between
the actual transaction price of an imported article and the price of
identical goo&s sold for domestic consumption in the exporting country,
use the higher of the two as a basis for determining dutiable value.
This practice usually results in valuation based on identical foreign

goods.

Mexico publishes a list of official prices covering most of its
imports and specifies that either the purchase price of the imported
goods or the official price , whichever is higher, be used as the basis
for ad valorem duties. The official price , which is generally fixed
at the price of identical goods and is supposed to be changed whenever
the price of such goods changes by 10 percent, prevails in most cases.

The American selling price standard used by the United States
for valuing benzenoid chemicals and a few other specified products

which have a domestically produced counterpart bases valuation on
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similar goods produced in the importing country. ‘This standard is
applied to about one percent of the value of all U.S. imports subject’
to ad valorem duties. Although customs valuation based upon goods

of nafional origin is contrary to Article VII of the GATT, it may
occasionally be used in other countries as a last resort when better
means for arriving at the value of the imported goods do not exist.

To generalize, the actual transaction price of the goods under
appraisement is the dominant practical base for determining dutiable
value in Brazil, the Brussels countries, Japan, and the United States.
Australia and Canada rely chiefly on the price at which identical
goods produced in the exporting country are sold for domestic consump-
tion in that country, while Mexico uses officially established values,

which are generally based on prices of identical goods.

Time

Since the value of an article being imported may vary between the
time it is ordered and the time it is delivered, a time for determining
value is generally specified as an element in customs valuation standards.
This time is usually either the time of exportation or the time of
importation. The customs valuation standards of the United States,
Australia, Canada, 1/ and Japan use the time of exportation; those of
Brazil, and the countries applying the Brussels Definition use the
time of importation; and that of Mexico makes no specific reference

to time.

1/ Canadian standards specify the time of shipment.
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An importer seldom buys his goods either at the time of importation
or at the time of exportation. Purchases are generally contracted prior
to exportation; custom-made articles may be shipped and delivered a
year or more after the time of order. In practice, customs officers
have found that during the time intervals involved for most importations
prices do not change significantly. U.S. customs officers make adjust-
ments for any known price changes. The Brussels countries usually accept
thé actual transaction prices if there is timely delivery in due
coﬁrse of trade (usually interpreted as within 6 months). Brazil
generally requires that the invoice price be the same as the price
shown on the import permit and thus rules out any adjustments for price
changes. Australia and Canada rely on the exporter to give, respectively,
the correct "cﬁrrent domestic value" as of the date of exportation or
the "fair market value'" as of the date of shipment. Thus, insofar as
the element of time is concerned, it appears that the actual transaction
price is, with some exceptions, generally accepted by the countries
herein considered.

Place

Because the value of goods is likely to be increased by the
accumulation of expenses and related costs as the imported merchandise
moves from its place of production to markets in importing countries,
valuation standards include an element, referred to hereinafter as
"plaée", defining the particular geographic location as of which the
value of imported goods is toc be detefmined.. Thus, the cioéer the

place for customs valuation purposes is to the market of the importing
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country, the higher the customs value is likely to be. In comparing
the customs valuation standards of different countries, place is
probably the most important single element to examine owing to its
considerable‘influences on the height of the customs valuations
obtained. For this reason, the significance of the various places
included in customs valuation standards is discussed, first, by
comparing the differences in the location of place, and then, by
comparing the differences in the expenses reflected in the values

associated with those locatiomns.

Location of placé.--Simply stated, customs valuation standards

determine the value of imports as of a place either in the country of
exportation or in the countfy of importation.

Ali U.S. standards except American Selling Price have the effect
of determining value as of the principal markets of the country of
exportation. Australian standards determine value as of the port of
export, while Canadian standards determine value as of the place from
which the goods were shipped directly to Canada. Mexican official
values are generally based on prices in the principal country exporting
the goods to Mexico, although in some cases they are based on the
Mexican wholesale price; once these official values have been fixed,
however, place becomes irrelevant to their application.

Brazil, Japan, and the Brussels countries determine value as
of-the port or place of importation. The U.S. standards of American
Selling Price determine value at the principal market of the United

States for the domestic article.



90

Whatever the place specified by a standard, customs must, in
appropriate cases, adjust a base value or price, to conform to the
specified place by adding or subtracting known charges. Thus, a
c.i.f. price may need to be adjusted to conform to an f.o.b. standard
by subtracting freight, insurance, and other costs of bringing goods
from the foreign port to the port of entry while an f.o.b. price may
need to be adjusted to conform to a c.i.f. standard bv adding such
costs. For most standards, adjustments of this nature are made
administratively when circumstances require it. Recognizing the need
for adjustments of available prices to determine value as of a parti-
cular place, some alternate standards specify starting with one price
or value and then set forth the adjustments which must be made to
arrive at value as of the place desired for the standard. For example,
United States value, used by the United States as an alternate standard,
specifies place as the principal wholesale market of the United States,
and then provides a deduction for profits and general expenses as well
as for direct charges such as transportation, commissions and duty in
order to reach what is, in effect, the value in the country of exporta-

tion.

Expenses associated with place.--Standards specifying place at

or near the point of production include fewer expenses than those
specifying place at or near the final market, since expenses increase
as the product moves farther from its point of manufacture. The

significant expenses associated with place are the costs of packing,
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freight, insurance, loading and unloading, buying and selling commis-
sions, brokerage, documentation, interest, storage, and certain non-
refundable taxes.

U.S. standards specifying price in the principal market of the ex-
porting country (and Mexican official values to the extent that they
are based on price in the market of the exporting country) require
the inclusion of any freight or other costs to that market. 1/
Australian and Canadian standards require the inclusion of costs to
the port of export or place of direct shipment, respectively.

The Brussels Definition and the Brazilian and Japanese standards
specify that all costs to the port of importation are to be included
in the customs value. The statutes of the individual countries applying
the Brussels Definition are generally quite specific as to expenses
associated with place and time. The BrusSelé Definition itself simply
specifies that the goods are treated as having been delivered to the
buyer at the port or place of introduction into the country of importa-
tion and that the associated treatment of time be either the time at
which the entry is presented or registered, the time of payment of

custom duty, or the time of clearance.

1/ U.S. customs officials frequently find that the port of exportation
is the principal market of the exporting country. When the usual com-
mercial practice is to sell ex-factory or warehouse, that location may also
be accepted as the principal market. Approximately half the litigation
in recent years on U.S. customs valuation represents attempts by importers
to have their goods valued ex-factory or warehouse and thus avoid having
inland freight charges to the port of export and intermediary agent's
commission counted in the dutiable wvalue.
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As the foregoing comparisons show, the Brussels Definition and
other c.i.f. standards specify place at a point farther from the point
of manufacture, and therefore include a greater accumulation of expenses,
than any of the other standards under consideration. Some countries
using these standards differ among themselves in their treatment of
the expenses of freight. For example, Japanese law provides that the
expenses of the usual method of transportation other than air be used in
lieu of the expenses of air transportation. The EEC countries include
the full costs of air freight, prorated to the border of the Common
Market, provided the value of the goods is increased by the use of
air freight. 1If air freight does not add to the value of the goods,
the usual cost of surface transport is used instead. The EEC similarly
prorates sea and land transport costs to an interior port on the basis
of costs to the customs border of the EEC.

Expenses associated with place for American Selling Price are
those required to place the domestic article iﬁ the principal U.S.
market for that domestic article. Once Mexican official values have
been fixed, they are not adjusted in accordance with the costs that may

be involved in each individual entry.

Quantity

A specification fixing the element of quantity is necessary in a
customs valuation standard because prices may vary according to the
quantity purchased. The United States and other major trading countries

use different approaches to the quantity element, but in practice
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the quantity considered is generally the quantity under appraisement.
Australia, Canada, and the countries using the Brussels Definition
generally specify the actual quantity under appraisement, whereas the
United States and Japan specify usual or ordinary wholesale quantities.
The pertinent Braziliar statute and directives are unclear, and quantity
is irrelevant to Mexican official wvalues.

U.S. valuation standards refer to "usual wholesale quantitites."
For articles not ch the final list, the term means the quantity in
which the largest volume of goods is sold by a given seller; for articles
on the final list, it means the quantity in which the largest number
of sales is made by a given seller. The Japanese law specifies ‘the

" In practice, however, both the United

ordinary wholesale quantity.
States and Japan usually value the actual quantity under appraisement.
The standards of the Brussels countries and Brazil imply the actual
quantity imported. Brazilian regulations, however, specify the normal
wholesale price and thus seem to imply wholesale quantities, but other
regulations disallow any quantity discounts. In practice, it is believed
that Brazil, like the Brussels countries, accepts the price of the
actual quantity under appraisement. Australia and Canada specify the
same or substantially the same quantity as the imported goods. Australia
allows quantity discounts if they are equally available to all other

purchasers of the same quantity, and Canada allows them to the extent

that they are allowed in the exporting country.
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Transaction level

A specification defining the transaction level coﬁtemplated is im-
portant in establishing customs value because prices generally increase
as an article passes from the manufacturer through the distributor,
wholesaler, and retailer to the ultimate consumer. Several different
approaches to the element of transaction level are expressed in the
various standards under consideration.

The United States and Japan specify value at the whelesale level.
For the United States the term 'wholesale'" generally means sales to
industrial users or wholesalers. In practice, however,bboth countries
value most commercial entries at the actual transaction level. The
Brussels countries and Canada generally appraise goods at the level at
which the importer actually purchased them. The Brazilian law seems
to contemplate value at the actual transaction level, but implementing
directives of the Finance Ministry specify that the dutiable value be
based on the normal value in the wholesale market of the exporting
country. Australia requires only that the price be one at which the same
quantity of goods is freely offered to all purchasers, thus indirectly
specifying the transaction level, which need not be either the wholesale
level or the actual transaction level. Mexico requires appraisement
at its official prices, which are fixed at the wholesale level, or at the
invoice price if that is higher or if no official price has been fixed.

In summary, there are distinct differences in the treatment accorded

to the related elements of quantity and transaction level by the laws
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of the various countries under consideration. In practice, however,
most of these countries value goods in the actual quantity imported

and at the trade level of the actual import transaction.

Competitive conditions

The conditions of competition under which transactions take place
vary widely and can cause considerable differences in price; consequently
it is necessary that a valuation standard specify the competitive condi-
tions contemplated. The invoice price in a given transaction, depending
on the degree of competition present, may or may not reflect all of the
considerations involved in the transfer of the goods from exporter
to importer. Transactions that frequently include the exchange of con-
siderations in addition to the invoice price are those between a parent
company and its subsidiary and those involving patents, trade-marks,
and exclusive franchises.

Most countries attempt to include these other considerations in
fhe customs value either by adjusting the invoice price to make it
conform to the competitive conditions required by the standard or by
using alternate standards not involving the use of the invoice price.
U.S. valuation standards require a price freely offered in the ordinary
course of trade. The Brussels Definition specifies a price in the open
market between buyer and seller independent of each other. fhe
Australian standard specifies the price at which the exporter sells the
same quantity of identical goods to any and every purchaser, and dis-

allows any discounts not available on an equal basis to every other
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purchaser of the same quantity. Brazil specifies the price which the
goods would fetch at a sale carried out in conditions~of free competition.
Canada values imports at their fair market value, which is defined as

the price at which the goods are sold at arm's length under competitive
conditions in the ordinary course of trade. Japan equaﬁes dutiable

value with the price of the goods sold atarm's length. Mexico does not
deal with this element specifically, but indirectly specifies conditions
of free éompetition by its’ requirement that the official price be based
on the prevailing wholesale price. Thus, every country considered here
purports to base dutiable value on the price which prevails under competi-
tive conditions.

Imports at discount prices for selected purchasers are treated
somewhat differently by.the various countries under considerationm.
Australia disallows discounts to exclusive agents, and the Brussels
countries, with some variation in practice from country to country,
do not allow any such discounts granted for services performed primarily
for the benefit of the exporter. The United States may allow such
discounts under the selected purchaser concept, and Canada allows them
to the extent that they are granted in the exporting country. The
Brazilian import control system tends to require that such discounts,
once granted to a Brazilian buyer, be given to all other Brazilian
purchasers. Mexican official values are applied to all imports regard-

less of transaction level.
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Positive and notional standards and systems

The positive and notional concepts of customs valuation and their
use in the customs valuation laws of the United States and various foreign
countries are discussed in earlier sections of this report. It is there
pointed out that so-called positive valuation systems, usually consist
of a primary positive standard, and one or more alternate standards,
certain elements of which are often notional. The alternate standards
aré to be used, generally in a specified order of pPrecedence, whenever
the value defined by the primary standard cannot be ascertained.

Notional standards, on the other hand, permit customs to select the
most appropriate technique for determining dutiable value in each case.
Alternate standards are not needed. Consequently, notional valuation
systems consist of a single notional standard together with a variety
of valuation techniques used to determine dutiable value as specified
by the standard.

Brazil and the Brussels countries have notional valuation systems,
while Australia, Canada, Japan, Mexico, and the United States have pri-
marily positive systems. The Australian and Mexican alternate stand-
ards and the final Canadian alternate standard are notional insofar
as they allow customs to use whatever valuation technique is deemed
most appropriate under the circumstances. Japan, under its first
alternate standard, may adjust the invoice price to conform to the
conditions specifiéd by its primary standard, using whatever techniques
are considered necesséry. As indicated earlier there are specified

notional elements in a number of U.S. standards in addition to a Jast
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resort authority to ascertain oz estimate value by all reasonable -ways
and means. 1/

Countries using either type of valuation system often have one or
more supplemental standards, whiéh are applied to a limited number
of specified goods, usually for the purpose of providing special
protection for domestic couﬁterparts of the imported goods. ‘Australian
support values, Brazilian minimum values and base prices, the U.S.
standard of American Selling Price, and the minimum import vglues
involved in the variable levy system imposed on certain agricultural

products by the EEC are such supplemental standards.

Valuation techniques

In order to ascertain the dutiable value defined by the standard,
customs must apply a specific valuation technique, which generally con-
sists of two steps: First, an appropriate transaction price, cost of
production, or other value is established .for the merchandise to be
valued; and second, the value so established is then adjusted, if neces-
sary, by adding dutiable-charges nof included and subtracting nemn-
dutiable:charges’ ia:ordet to arrive at the value defined by the
standard.

The principal types of valuation techniques used by the countries
under consideration are listed below:

1. Valuation based on an import transaction price

1/ See page 42.
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2. Valuation based on a transaction price in the domestic market
of the exporting country. :

3. Valuation based on a transaction price in the domestic market
of the importing country

4. Valuation based on cost of production data
5. Official valuation
~ 6. Valuation based on expected rentals (for leased goods)

7. Expert appraisal or appraisal by customs on any reasonable
basis

1. Valuation based on import transaction prices is the principal
kind of technique used by the Brussels countries, Brazil, Japan, and the
United States (under section 402). In these countries, the actual
transaction price for the import under appraisement is used as a base for
valuation far more frequently than import transaction prices for identical
or similar merchandise. Import transaction prices, and primarily such
prices for the goods under appraisement, are also used by Australia,
Canada, Mexico, and the United States (under section 402a) whenever they
pfoduce a higher dutiable value than the use of domestic prices in the
exporting coﬁntry (or official prices in the case of Mexico).

2. Australia and Canada rely principally on prices for domestic
consumption in -the exporting country, as does the United Sfates under
its foreign value standard.

3. Prices in the domestic markets of the importing country are
the basis for valuation under the alternate techniques of actual or
expected realization used by the Brussels countries, under the final

Japanese alternate standard, and under the United States value and
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American selling price standards used by the United States. All of tﬁe
foregoing, except American selling price, are based on prices of imported
goods and must be adjusted by subtracting customs duty, importer's profit,
freight charges and other costs involved in moving the goods from the
place épecified by the standard to the domestic market of the importing
country. Such adjustments are not needed with American selling price, which
is based on prices of domestic gqqu in their principaliU.S. market.

4. Valuation based on cost of production is specified by alternate
U.S. and Canadian standards and is an alternate technique used by
Australia to determine dutiable value under the Minister's discrefionary
authority. It may also be used at times by pther countries when their
usual valuation techniques fail to produce an acceptable value.

5. So-called "official" valuation, which appears to be contrary
to Article VII of the GATT, is the principal valuation technique used
by Mexico. As previously indicated, this technique is also the basis
for Brazilian minimum values and base prices, for Australian support
values, and for the support prices used by the EEC as a basis for cal-
culating its variable levies on agricultural products.

6. and 7. Va luation of leased goods on the basis of expected
rentals and véluation by expert appraisal or as estimated by customs
on any reasonable basis are valuation techniques of last resort used
occasionally by nearly every country.

In summary, the dominant valuation techniques used by the Rrussels
countries, Brazil, Japan, and the United States are based on import
transaction prices; the principal techniques used by Australia and

Canads are based on domestic prices in the exporting country; Mexico
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bases valuation primarily'on official prices established by the govern-—
ment. Alternate techniques are used by the Brussels countries princip-
ally'asvé»cross—check on the validity of the invoice price in transactions
bétween related parties and as a means of deéermining the percentage
uplift which must be added to the invoice price to approximate a com-
petitive'priqe. Most other countries use alternaté techniques as inde-

pendent means of determining dutiable value.

Ease of appeal v | %

Most countries‘affotd importers the opportunity of prdtesting‘an
appraiseﬁent. The first step 1s usually a protest to customs officials,
which is generally followed by an appeal to higher administrative
authority, and lastly to in&ependent judicial bodies or the courts. A
protest to the customs authorities usually invoives no significant
cost to the importer, whereas an appeal to the courts may entail financial
risk. Australia and most of the member countries of the Brussels Valua-
tion Convention may require the loser to pay court costs and attormey's
fees for the opposing side. This financial risk discourages valuation
aﬁpeals td the courts in many countries, buﬁ it also encourages‘customs
to be. conciliatory and to seek agreement at the administrative level.
Appéals to the courts are further discouraged in some countries, e.g.,
Brazil and France, where a fine may be imposed on the importer if the
court upholds the valuation of the customs service. é

Iﬁ practice, valuation protests in most countries seldom go Beyond

customs officials. In the Brussels countries and others, pre-entry
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discussions eliminate many valuation problems between .importers and
customs, while post-entry consultations and'subsequentiadministrative
appeals solve most of the-remaining'differences. .Consequently, formal
appeals te the courts are seldom'needed: -The-outsfanding exceptions
are the United States, the Netherlands, Canada, .and West Germany.

There is little finarcial risk in carrying a valuation case to court in

any of these countries.

T



103

PART ITI. PROPOSED UNIFORM INTERNATIONAL STANDARDS
FOR CUSTOMS VALUATION

Considerations for Proposed Uniform Standards
: for Customs Valuation

A.rate of duty and‘eustoms valuation arebthe essential elements
of an ad valorem system for imposing duties on imported goods. The
‘level of the duty imposed is the productAof these two elements,“i e.,
the»rate times the customs value. The rate is the v1s1ble element
‘of the duty measurable in terms of a precise percentage. The customs
valuat1on of 1mpmrted goods on the other hand, cannot be so pre01sely
stated, but, if properly concelved, is usually readlly ascertainable.

The bractice of some commentators on international trade is to
label only the rate as a "tariff" harrier; and to regard the customs
valuation standard as a "nontariff" barrier. The‘identification of
the valuation standard as a "nontariff" barrier is rarely explaihed
and is'usually not well founded. Ambiguity and undue complex1ty in
valuatlon standards can slow the determlnatlons of the duty that is to
be levied and impede customs clearance, but the complalhts--as with
the ASP system--are usually most concerned with the iﬁpact of the
value standard on the levels of duty assessed. It follows that for
ad valorem duties, the "tariff" barrler 1nev1tably is the comblned
effect of the rate tlmes the customs value--whatever the collateral

effects of the valuation system



104

Criteria for the proposed uniform international standard of customs
valustion

The earlier sections of this report indicate the extensive interest
in custéms valuation principles that has been expressed over a period
of time by those‘concerned with international trade policy. In res-
ponse to the directive of the Senate Finance Committee and its Sub-
committee that the Commission's report should discuss "uniform stand-
ards of customs valuation which would operate fairly amohg all classes
of shippers in international trade", considerable attention has been
given in this report to the valuation principles set fprth in the GATT
and those considered by the European Customs Union Study Group. There
appears to be a consensus among the various groups concerned with
tariffs that valuation should, insofar as possible, be uniform, be
impartial, be based on genuine commercial values rather than on arbi-
trary or artificial values, be based upon prices in competitive trans-
actions, and be based on simple principles; that valuation decisions
should be fully publicized; and that équitable appeals procedures
should be provided.

The Senate Committees also asked that the Commission develop
these standards after studying the customs valuation procedures of
foreign countries and those of the United States. The information
obtained on these customs valuation procedures has been also set

forth in the earlier sections of this report.
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The Commission's staff having considered these customs valuation
principles and the valuation procedures of foreign countries and the
United States, suggests that the following principles offer appro-
priate guidelines for uniform standards of customs valuation respond-:

ing to the directive of the Senate Finance Committee and its Sub-

committee.
1. TFairness to all classes of shirpers in inter-
- national trade
2. Consistency with commercial practice
3. Simplicity
4. Precision
5. Predictability of results
6. Ready availability of needed information to
importers and to the customs
T. Provision for equitable review procedures

These principles are not mutually exclusive; they are obviously inter-
related in varying degrees. They are described in more detail below.
l. Fairness.--The first principle to be considered is that of
fairness to all classes of shippers in international trade, as
directed by the Senate Committees. To place this principle in con-
tekt, attention is directed to the fact that the Senate Committees'
desire to have a thoroughgoing customs valuation study was prompted
by provisions in the Trade Act of 1970, as passed by the House, which
would have provided for Presidential action designed to eliminate the
much debated and highly controversial American selling price system
currently in effect for certain benzenoid chemicals, clams, ana wool
knit gloves. The Committee desired that an over-all examination should

be made of the valuation systems presently in use by the United States
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and its tra;ding partners, with a view to developing standards which
would be fair to all classes of traders and which could be uniformly
applied by all countries.

Sovereign states have long ﬁsed import duties as a means of
raising revenue and as a means of protecting domestic producing
interests. The tendency or effect of any levy of duties on imported
goods is to distort the patterns of trade which might otherwise have
occurred in the absence of the import levy. The persons and interests
promoting free and fair competition in the international markets of
the world generally are seeking the elimination or reduction of both
"tariff" and "nontariff" barriers and the trade distortions they
produce.

Insofar as ad valorem tariffs are concerned, however, it seems
‘clear that, so long as they are among the instruments used by sovereign
states to carry out their international trade policies, a prime object
or principle of those who are interested in promoting fair intef-
national trade--including the Senate committees in question--is, to
the extent practicable, tb establish a customs valuation system suit-
able for uniform international application which does not involve
fixed elements of definition that inevitably disé}iminate or tend
to discriminate between classes of traders. In other words, the
Committees seek a customs valuation system so designed that customs

valuations made in accordance therewith are in effect and to the
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greatest practicable degree a "neutral constant" in the duty formula,
as applied to all classes of traders, thereby providing for the rate
of duty the sole role of expressing--on a visible scale--the quantum
or degree of duty or the incidence of protection intended.

A corollary to the foregoing principle is that a customs valua-
tion system that does not meet the requirements of the principle is
not fair; and, hence, should be appropriately modified to eliminate
its tendency or effect to discriminate between classes of traders.

2. Consistency with commercial practice.--A valuation standard

should be consistent with commercial realities and should never be
arbitrary or artificial; this means, a valuation standard based upon
a commercial transaction price of the goods under appraisement.

3. Sigglicitx.éJrhe valuation standard should be defined as
simply as possiblé to facilitate understanding and ease of adminis-
tration. |

4. Precision.--The elements of a valuation standard should be
defined with sufficient accuracy or precision in order to minimize
differences in interpretation and delays in making final determinations.

5. Predictability of results.--When dutiable values are pre-

dictable, the business of exporters and importers alike is greatly

facilitated and unnecessary delays are avoided.
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6. Ready availability of needed information.--A customs valua-

tion standard that is based upon commercizl realities and which is
defined simply and precisely in a manner that will yield predictable
results should also have its requirements satisfied by information
that is readily available tb exporters, importers, and customs offi-
cers. Many customs valuation standards in current use today, includ-
ing those of the United States, involve requirements for which the
needed information is difficult to obtain. A full administration of
such requirements inevitably léa@s te q§1§ys in the determinatipn,of
dutiable value. |

T. Review and appeal procedures.--The system should provide a

procedure for the review of valuation decisions that will be readily
available to all parties and will afford impartial, equitable, and
rapid decisions on appeals. Regardless of how clearly and explicitly
the value standard is defined, importers and customs officials will
_sometimes differ as to the correct dutiable value. Valuation systems
should therefore provide for review of valuation decisions within the
customs service and for appeal of contested valuations to the courts.
When interpretations of valuation standards are made by customs authori-
ties or the courts, the interpretations should be publicized to avoid

- repetitious litigation and should be uniformly followed at all ports.

Definitional elements of valuation standards considered in light of
the criteria

As previously indicated, customs valuation standards may be either

positive or notional, and they generally contain six definitional
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elements. either stated or implied, which, taken togeﬁhér, specify
the value contemplated by the standard. These elements are:
merchandise valued |
“time
‘place
quantity
" transaction level
_cotpetitive conditions
There follows a consideration of the positive and notional types of
valudtion systems, and of the various valuation techniques, in light
of the aforementioned principles. 'The various available options
“for each of the definitional elements are then considered in relation
to the principles.

Positive '{rersus' notional Systems;--As previouSly indicated, a

pdéitive valuation System'usuallyuconsists of a primary standard plus
one or more alternate subordinate standards that are to be used in
a'specified order of preéedence'until an appropriate valuation is
obtained. To insure complete coverage of all kinds of import trans-
actions, a positive valuation system often employs one or more no-
tional elements in some of its standards. The chief practical ad-
vantagé of a positive system is that arbitrary valuation is precluded
because customs officials can be held accountable for following a
rigidly prescribed series of standards. The chief practical disad-

vantage is its inflexibility in requiring customs to attempt to
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determine dutiable value under each of a series of successive primary
and alternate standards until it finally arrives at an acceptable
appraisal. This inflexibility can give rise to frequent litigation.
A second disadvantage is that it is difficult to formulate a positive
syétem in which the primary and subordinate standards achieve a
common valuation goal.

A notional standard, on the other hand, defines value in terms
of the price which the goods in question would bring if they were
sold under specified conditions. Since the concept of customs valua-
tion expressed by the standard is generalized, it applies to gll mer-
chandise without exception. Thus, a notional valuation system has
but one goal and needs only one standard. The chief advantage of such
a system is its flexibility: customs is freed of the rigid necessity
of applying each one of a prescribed series of standards in search
of an acceptable dutiable value and may pass at once to the particular
valuation technique which seems most appropriate uﬁder the circum-
stances. The chief disadvantage is that the broad discretion grapted !
to customs officers provides greater latitude for arbitrary action.
Arbitrary valuations are unlikely, however, in a country which provides
equitable administrative and judicial appeals procedures.

On balance, it appears that the requirements for a uniform inter-
national valuation system can best be met by formulating a single

notional standard to be applied to all imports without exception.
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Valuation techniques.--As previously indicated, goods are often
imported under terms which do not conform to the various elements of
value specified by a valuation standard. For such imports, customs
officers must have recourse to alternative methods of determining duti-
able value. The alterngtive methods or techniques are esdentially the
same regardless of whether a valuation system is positive or notional.

Valuation techniqueéAwhich permit valuation of the merchandise
under appraisement are preferable to those whicﬁ base value on identical
or similar merchandise. Those which base customs value chiefly or
entirely on relevant precise data are preferable to .those which base
dutiable value largely on informed estimates or arbitrary allowances.
Likewise, techniques which use relevant data available in the importing
country are preferable to those which rely on data available only in
the exporting country, because the former do not require investigations
outside the customs territory and the needed data are more likely to be
available both to the importer and to the customs service.

Valuation techniques generally consist of two steps: (1) deter-
mining the transaction price, or other specific value which applies to
the merchandise to be valued at some stage of the marketing process,
and (2) making any necessary adjustments to this base to conform to the
elements of value as defined by the standard. Valuation techniques
generally utilize one of the following prices or values as starting

points or bases for valuation:



112

1. Impo;f transaction prices.

2. Tramsaction prices in the domestic market of the
importing country.

3. Transaction prices in the domestic market of the
exporting country.

4, Cost of production data.
5. Expected rentals (for leased goods).

6. Value as deteruined by expert appraisal or as
estimated by customs on any reasonable basis.

7. Officially established values.

The first two bases permit direct valuation of the goods under
appraisement and best satisfy the other critgria. AThe next four are
somewhat less acceptable because they value the goods under appraisement’
by reference to other goods, require investigations outside the customs
territory, use information that is not readily available, or depend
largely on estimates or arbitrary allowances. These four bases may,
however, be useful in the absence of better information. The last base
listed, official valuation, is unacceptable for obvious reasons previously
indicated.

Any base or starting point for valuation may have to be adjusted
to make value conform to the elements in the standard being applied.
Examples of some types of adjustments are given below:

1. Adjustments for freight and insurance charges.
2. Adjustment of the base price or value for time,
when there has been a price change, or for quantity

or transaction level.

3. Adjustments for royalty payments, commissioms, or
other considerations not included in the base value.
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4. Adding discounts which customs disallowed in
determining a competitive price.

5. Adding allowances for expenses and profit to cost of
production data to construct value at the specified
time and place.

6. Subtracting allowances for expenses and profit from
prices or rental charges in the importing country to
establish value at the specified time and place.

7. Adjustment of the invoice price in transactions between
related companies by adding an amount deemed sufficient
to arrive at a competitive price.

' The last of the listed adjustments, popularly termed "uplift",

is a valuation technique used chiefly under a notional standard. It
should be recognized, however, that the value determined under an
alternate technique of a positive system may be equivalent to the value
established under a notional system by applying to the invoice price

an "uplift'" determined by the same technique. The practical result may

be the same.

Merchandise valued.--The possible alternate choices for the element

of merchandise to be valued are listed as follows:
1. The goods under appraisement.

2. Identical goods from the same manufacturer as the
goods under appraisement.

3. 1Identical foreign goods from other manufacturers.

4. Similar foreign goods.

5. 1Identical or similar goods produced in the importing
country.
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The first of these alternatives, the goods under appraisement, is
the one which best meets all the criteria; the use of identical goods
from the same manufacturer would appear to satisfy the criteria almost as
well. The use of identical goods from another foreign manufacturer or
similar foreign goods may produce results which are less fair, less precise,
less predictable, and less satisfactory on all other counts than the first
two alternatives. In addition, the use of similar foreign goods is subject
to administrative difficulty in the determination of similarity.
Identical or similar goods from third countries at a different stage of
economic development and with different wage levels pose additional
administrative problems and are less likely to yield a price which
approximates that of the goods under appraisement. The use of identical
or similar goods of other foreign producers, nevertheless, appears to be
a justifiable expedient in cases where the actual imported goods or
identical goods from the same manufacturer cannot be used.

The use of the value of jdentical or similar goods of domestic
origin may result in uniform treatment, but is not consistent with
commercial practice, predictable, or simple to administer. For instance,
prices of domestic goods do not necessarily have a close relationship
to prices of imported goods. The importer, therefore, might have
difficulty in predicting the customs value of his gocds and, consequently,
the amount of duty'that he would have to pay. Further, this alternative
creates administrative problems. for customs officials since it is
difficult and time consuming to identify and obtain accurate value data

on domestic goods identical ot similar to the goods being imported. It
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cannot be applied to all imports, moreover, because it provides no
means of valuing goods which have no domestic counterpart. Evidence
of the general impracticability of valuation based on prices of goods’
of domestic origin may perhaps be found in the fact that no country
uses such valuation to appraise all imports which compete with
domestically produced goods. |

Although Article VII of the GATT provides that the customs
valuation of imported goods should not be based on the value of goods
of national origin, it is believed that this provision is intended
to prevent the use of the prices of domestic goods in the domestic
market from being used directly as the value of their imported counter—
parts, ‘and is not designed to preclude the possible use of such prices )
as a last resort guide or benchmark to valuation when other identical
or similar goods cannot be used. This latter practice apparently exists
to some degree in mostccauntries. p. | ‘( o |

Thus, the most direct basis for valuing imported merchandise is
the price of the goods under appraisement. Prices of identical merchan-
dise from the same manufacturer or, less frequently, prices of other
merchandise may be used either as a check on the invoice price and a
benchmark to determine whether an adjustment of the invoice price is
needed in a transaction between related companies in order to approximate
a competitive price, or as an independent. basis of valuation when prices

of the goods under appraisement cannot be used.
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Time.--Alternate choices for the time element include the date
of the sales contract, the date of shipment, the date of exportation,
or the date of importationm.

Since the cost of the goods to the importer is normally fixed by
the sales contract, the best choice from the standpoint of fairness
and predictability would base dutiable value, whenevef possible, on
the invoice price, which implies acceptance of the price at the time
of the contract. It would not be feasible, however, to specify the
date of the sales contract because that date is often difficult to -
establish and because a time determination is needed for everf entry,
not just for those which are the subject of a sales conﬁract.
Consequently, a uniform standard should specify a precisely determinable
time (time of shipment, of exportatiom, or of importation) and shoqld‘bé
sufficiently flexible to permit acceptance of the contract price,
regardless of minor intervening price changes, provided there is timely
delivery in due course of trade. Of the choices for a determinable

time, the date of importation is preferable for the reason that it is

 coneeptuslly compatible svith the discussions of place which follow.

Place.--Place 1is particularly important in a valuation standard‘.
because of the wide range of values that can result from a given trans-
acti@n depending upon the place specified. Alternate choices currently
in use in various countries include the factory or warehouse of the
exporter, the prin?ipal market (s) of the exporting country, the port

of exportation, and the port- of.entry. Determination of the price of
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goods at the factory of warehouse or a?-a principal market in a foreign
country can give risg to consideraﬁle administrative difficulty and to
much ﬁeédless litigation. Unless these places are coincident with the
port of export, the customs officer must verify the inland point and
inland transport and commission charges in the exporting country.
Valuatioﬁ as of these placesbwould require customs officials to have
an intimate knowledge of current internal market conditions and
btaétices in foreign countries--a knowledge that would indeed be
diffiéult of’attainment;i Customsvofficials are'in a poor position to
dispute declarations méde.regafding inland transport and commission
costs in the country of expoft and are often chalienged'when they do
'not accept the declarétions of suﬁh costs.

Thus the logical choiée of an identifiable place for determination‘
' of customs value narrows down tc either f.o.b. port of export or c.i.f.
port of entry. Most transactions in international commerce are made
for importers' acceptance of the merchandise either f.o.b. port of
export“or c.i.f. port of entry. These are terminal points for which
commercial documents on marketing charges are readily available to
the customs. Thus, consistency with commercial practice and ease of
administration suggest that a uniform international standard should
value goods either at the port of exportation or at thé port of entry.
Either adequatély meets the other criteria of simplicity, precision,

predictability and ready availability of needed informatibn.
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As a practical matter, however, whatever the ultimate choice on
place, it seems better to take as the starting point for tﬁe app?aisement
of imported goods the actual place and time of impo¥tation rather than
the value at some other place and time. Use of c.i.f. port of en%ry
as a base for the determination of value, however, does not precludé
the construction of an f.o.b. value by deducting from such c.i.f.
value the cost of freight, insurance, and other charges bagk.to thé’

- port of export.

Because of the differences of opinion as to whether customs

valuation should be made on a c.i.f. or an f.o.b. basis, arguﬁents

for each are included below.

1. C.i.f. alternate for place.--The duti;ble value of importe&_1 '

. goods shoﬁld include all the costs necessary to produce a producﬁ‘aﬁd

to deliver it‘tobmarket. Freight and insurance charges are compoheﬁts*‘i
of value at the port of entry just as much as raw material and ;abbr :
costs and manufacturer‘s overhead and profit. The c.i.f. method vaiues
imports closer to the poinﬁ of competition with domestic ﬁerchandise'
than does the f.o.b. valuation and thus accords better with‘the‘
protective purpose of tariffs. The c.i.f.»véluation applies the same
vstandard to all gobds that afe landed on the importing countfy'é_shdres.
Therefore, it leaves undisturbed the cost/priceArelationships”;hét would
‘ exist‘among all foreign suppliers under a frée,trade situaﬁién,-'.‘

| There is a sharp‘differential effect on_duties and'tfade papterns

depending on whether valuation is based on f.o.b. port of expoft or on

'cligf, port of entry. It should be recognized that, generallyVSpeaking,
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like products imported from close and distant countries sell at about
the same price in the country of importation. Ordinarily transport
costs are higher from a distant than from a nearby country. To remain
competitive the distant country must usually have a lower production
cost to offset its higher transport costs. The following corollaries
may be drawn from the usual relationships between price and transport

cost:

Imposition of an ad valorem duty based on c.i.f.
port of entry will result in about the same duties
on similar products of both nearby and distant
countries. It will not ordinarily distort the
natural trading patterns that wculd exist in the
absence of a duty.

Imposition of an ad valorem duty based on f.o.b.
port of export will ordinarily result in a lower
duty for a product from a distant country than
for a similar product from a nearby country. It
will tend to distort the natural trading pattern
in favor of trade with the distant country and to
the disadvantage of the nearby country.

The following tabulation illustrates the differential effect of
the place of valuation on the imports from near and distant countries.
It will be noted that both the costs of production and the shipping
costs are different for the two countries in the example below. The
higher shipping costs incurred by the more distant supplier are offset
by his lower cost of production. Both the near and the distant’
supplier\can lay the product down at the port of the importing coun-

try for $10, thus making them competitive with one another in a free

trade situation. When the duty is levied c.i.f., this competitive
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relationship is not disturbed. However, when the duty is levied
f.o.b., the free-trade competitive situation is upset and the distant

supplier has a price advantage in the importing country.

Production Shipping Landed Landed cost
Country cost cost cost - 50% dutv including duty

c.i.f. f.o.b. c.,i.f. f.o.b.

Near $9.00 $1.00 $10.00 $5.00 $4.50 $15.00 $14.50

Distant 8.00 2.00 10.00 5.00 4.00 15.00 14.

Any protective tariff distorts trade by favoring a domestic -
industry, but this is taken for granted when protective tariffs are
imposed. F.o.b. valuation results in an additional distortion of
natural trading patterns among foreign suppliers vis-a-vis each
other. Trade tends to be shifted to the more distant countries which
could not ship in the absence of a tariff or with c.i.f. valuation,
With f.o.b. valuation this shift in trade to the more distant coun-
tries results in a less efficient allocation of world resources than
would occur with c.i.f. valuation.

The inclusion of intercountry transportation costs in dutiable
value may entail a higher dutiable value for goods shipped by air
than for the same goods shipped by surface transport. When a shipper

‘elects to use air freight, however, it is usually to his economic
advantage to do so. It enhances the value of the merchandise in the

market of the importing country or enables him to make a sale which

he would otherwise lose.

00
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The c.i.f. valuation is more in accordance with commercial reality
in that freight and insurance charges are intrinsic components of value
that bear on the competitive potential of imports'just as much as do
manufacturing costs. The use of a valuation othe% than c.i.f. distorts
the competitive relationship that would exist in the absence of tariffs.

1/

2. F.o.b. alternate for place.='--The f.o.b. alternate for place

assumes that tariff levies against foreign goods, whether for protective
or revenue purposes, should be solely against the "costs of production"
rather than against those costs plus the 'costs of transportation

2/

services .=’ Implicitly, the f.o.b. concept assumes that the tariff levy
should be designed to reduce or minimize differences in the costs
of production between countries and in so doing avoid added burdens

of taxation upon the cost of transportation services that are not

incident to the origination or manufacture of the goods themselves.

1/ The f.o.b. system here suggested is a quasi- or pseudo-f.o.b. system
rather than f.o.b. in its pure conceptual context. That is, there would
seem to be cogent, practical reasons for accepting the country of importa-
tion as the place for valuation purposes with all the attributes of the
suggested c.i.f. system, except that the f.o.b. value for customs
purposes would be determined by subtracting out the cost of transporta-
tion services against the merchandise. )

2/ The term ''costs of production'" is used in this sective of the
report in a loose sense to embrace all costs in the foreign country
prior to exportation, and the term '"costs of transportation services
is used to describe the costs incurred on goods from the port of
exportation in the producing country to the port of entry in the

importing country.
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Unlike the c.i.f. system, the f.o.b. valuation results only in
an impost on the cost of production. Its incidence is upon the costs
of such production--not on services unrelated to the manufacture of
the product in question. Unlike the c.i.f. system, the f.o.b.
basis of valuation does not increase any of the advantages or
disadvantages that might in the first instance have.been attributable
solely to the chance factor of location. Unlike the c.i.f. system
which makes the cost of transportation services a dutiable factor,
thereby penalizing the distant country relative to the nearby
country, the f.o.b. system does not. Unlike the c.i.f. system
which sharply penalizes the more distant of two countries having
approximately the same cost of production, tﬁe f.o.b. system does
not. Unlike the c.i.f. system, which tends to disadvantage the
domestic consumer by restricting imports that might otherwise have
been available at a lower cost, the f.o.b. system does not.

In any consideration of one system of valuation as against
another, the criterion of fairmess is, of course, critical. Within
the United States, the f.o.b. policy has its genesis in the
Constitution in which it is implicitly recognized that taxes levied
on a basis of c.i.f. value might have the effect of diverting
trade from one port to another more favorably situated in relation
to the foreign supplier. The usage of f.o.b. customs valuation
lies at the heart of the doctrine of equity and fairness which

has long been the touchstone of our trade policy.
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1 .In addition, the directives of the Committee on Findnce and

its Subéommittée‘were fof "uniform standards of customs valuatién '
which would operéte fairly among all ¢1assés‘of shippers in
international trade'. This principle of fairness is the cornérstone
Qf U;S. foreign_and domestic.trade policy. It is the quintessence

of the most-favored-nafion pdlicy espousedAin the various commercial
and ‘trade agreéments to which the United States is a contracting»
party.
| Manifestly, there are'difficu1ties involved iﬁ'achiéving
equaiity>of fairness of tariff treatmeﬁt.fdr like products from
differenﬁ fbreign sburcés,‘but such-diffiéulties:should not'fore-’
stall bona fide efforts tdiachieve such equality of treatment to

the greatest degree practicable.

- The principle of fairness supports an f.o.b. appréach to

‘ valuatibn.' In this connectiom, it shouid be noted that the

selecfiop of a c.i.f. system as théAbaéis for the Brusseis.Definiﬁion
was apparehtly lafgely a matter of p:eserving the substance of_thé”_
customs §a1uation systems of_Europeaﬁ countriés'iﬁvolved,,rather‘than
a determination that a‘c.i.f. standard was the.brgferable sténdérd

on the basis of merit. Acﬁordingly, it is appropri&té to observe ﬁhat
in considering thé'fundamehfaI'Quéstion of fairness in'philosobhical
context, the taking ihto account of established interests in ghe

status quo--whether the valuation system under scrutiny is based on
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c.i.f., f.o.b., or some other valuation concept--is of no relevance.
Any system should be analyzed on the basis of its inherent, essential
merit relative to other possible systems.

The c.i.f. alternate for place assumes, without demonstrating,
thét the dutiable value of imported goods should include all costs
necessary to produce a product and to deliver it to market. Such
c.i.f. value and certain of the cost factors embraced therein are
indeed valid and useful analytical tools for comprehending the flow
and patterns of trade. It does not follow, however, that the
analytical benefits from the availability of such c.i.f. data
validates thevc.i.f. concept as complying with the principle of
equity and fairness, as enunciated by the Committees.

The clear effect or tendency of a c.i.f. valuation system is to
favor the nearby supplier and, conversely, to discriminate against the
distant source. From a producer's point of view, the costs of moving
his product from the factory to the market place ére relatively figed
or stable charges over which he has little or no direct control.

He can reduce or eliminate such costs only by shifting his productio;
facilities closer to the market place. On the other hand, the costs

of production, although greatly influenced by the economic environment
in the host country, are susceptible to modification by his introducing
efficiencies whereby productivity can be maximized and unit costs
minimized.

Although the price of goods may be unrelated to the cost of

producing and marketing them, the converse is generaily true.
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It is this latter situation--where such prices are substantially
determined by costs--that is here at issue for the reason that it

is this situation that manifests the adverse effect of the costs of
transportation on distant sources. The costs of production are far
from uniform within a particular country or customs union and

are even more disparate in the countries throughout the world.
Moreover, the costs of bringing goods from the foreign country of
production to the port of entry of the importing country vary widely
depending both upon the distances traversed, the availability of
shipping, and other factors. Clearly, then, the costs and hence the
prices of like goods from the same or different sources will differ--
often, materially. 'Ah-ad valorem rate of duty applied to the costs
of transportation services provides a relatively fixed or stable
increment of cost because transportation costs are fixed; applied

to production costs, it provides an increment of cost which is

~ variable because it/is at least partially subject to the producer's
control. The latter variable increment tends to enéourage
efficiencies of production and thus provide benefits whick may inure,
at least in part, to the consumer, whereas the fixed increment
resulting from imposition of a duty on transportation costs aggravates
the adverse effect of such costs on distant suppliers, thereby discrimina-

ting against them, and may result in increased prices to consumers.
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The marked effect or tendency of the c.i.f. valuation system

to discriminate against distant sources can best be illustrated by

comparing its impact on the transportation burden imposed on like
goods from a country contiguous to the importing country, from a
nearby but not contiguous country, and from a more distant country.
By aggravating the adverse effects of transportation costs and
thereby discriminating against the more distant source, c.i.f.
valuation may serve to encourage a less efficient nearby producer
at the expense of a more efficient but more distant producer.

The aggravation of c.i.f. valuation in relation to costs of
transportation services is clearly demonstrated by a simple

arithmetical illustration:

Contiguous In-between Distant
source Source source
Costs of transportation
services--------=-=cmceeceman- 0 $5.00 $10.00
Duty of 50% ad valorem-------- -0 2.50 5.00
Transportation burden----------- 0 7.50 15.00

Thus, the aggravation is illustrated by the fact that the ad valorem
percentage of duty applied to the costs of transportation has in
itself further increased the transportation disadvantage of the
distant source by $5.00 with respect to the contiguous source

and $2.50 with respect to the in-between source.
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The nearby producer, whether his goods are valued on a c.i.f.
or f.o.b. basis, incurs neither the costs of transportation services

nor a duty on those costs, because he is contiguous to the importing

country, whereas the more distant producer--although possibly more

efficient in production--is burdened not only with transportation costs

but also, under a c.i.f. system, with a duty levied on those costs.

The effect of this discrimination is to bind more tightly together

those countries which are geographically close to each other,

at the expense of more distant and often less developed countries.
It follows, therefore, that, in accordance with the principle

of fairness previously discussed, the c.i.f. system of customs

valuation, by reason of the inclusion therein of the costs of

transportation services, inevitably discriminates or tends to .

discriminate between classes of traders. It also follows that,

as between a c.i.f. and an f.o.b. system, the latter system

is better designed so that customs valuations made in accordance

therewith are in effect and to the greatest practicable degree

a "neutral constant" in the duty formula, as applied to all

_classes of traders, and thereby provides for the rate of duty

the sole role of expressing the quantum or degree of duty

or the incidence of protection intended.
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Quantity.——Theoretically, there are a number of choices which might
be made on the element of quantity, but practically speaking, there seem
to be only two acceptable choices: the goods may be valued either at

the unit price which applies to the actuallquantity under appraisement,

or at the unit price which applies to such goods in their usual or

ordinary wholesale quantity. The first alternative is simple to administer,
accords with commercial practice, and produces more reliable statistics.
The second alternative insures that all imports of identical goods

receive the same treatment as to quantity regardless of the quantity
imported, but lacks simplicity, consistency with commercial practice,

and statistical reliability, and is considerably more difficult to
administer. Thus, a balanced considefation of all the principles of
valuation seems to require that the valuation of imported goods be

based on the actual quantity under appraisement.

Transaction level.--The same considerations apply with respect to

the choice on the element of transaction level as to the choice on
quantity, as these two elements.are closely interrelated. There seem to
be only two acceptable choices for the element of transaction level:

the goods may be valued at the level at which they are imported, or

they may be valued at the wholesale level regardless of the level of

the actual import transaction. As on the element of quantity, here,
too, a balanced consideration cf all the principles of valuation sug-
gests, for the reasons indicaged above under quantity, that imports
should be valued at the level of the actual import transaétion;

Competitive conditions.--It is axiomatic that customs valuation should

be based on prices reached under fully competitive conditions. The
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fifth of the nine principles formulated by the European Customs Union Study
Group explicitly declares that '"the system of valuation should protect

the honest importer against unfair competition arising from undervaluationm,

fraudqlent or otherwise." Article VII of the GAIT specifies that the
dutiable value should be the price at which the goods}are sbld "in the
ordinary course of trade under fully competitive conditions", Every
valuation system considered in Part I of this study at least purports

to require a freely offered, arms length, open market, or competitive
price such as would prevail in a transaction between a buyer and a
seller independent of each other. The element of competitiveness, in
fact, is the only one on which all known valuation standards are in
substantial agreement.

N.B.--The status of imports by exclusive distributors (or sole conces-
sionaires) is germane both to the elements of transaction level and
competitive conditions. Discounts granted to exclusive distributors

for marketing services performed in the importing country, e.g., adver-
tising, promotion technical service, or servicing of trade-marked goods
under warranty, are excluded in their entirety from dutiable value by some
countries, partially included and partially excluded by other countries,
and included in their entirety by still others. Discounts granted for
services performed by an exclusive importer, apparently for the benefit
of the exporter, raise doubt as to whether the transaction price is
freely offered or competitive. On the other hand, the benefits of

such services in the importing country are inevitably divided or shared,

but to an indeterminable degree, by both parties, so that administrative
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decisions as to the portion of the discount, if any, to be allowed must

to some extent be arbitréry. Furthermore, dovubt is raised as to the

conceptual fairness of collecting a duty on the value of such labor

and services performed in the importing country, even though performed
by the importer as a contractual obligation to the exporter. Suggestions
for the solution of this problem are solicited.

Uniform international administration.~--Uniform standards alone

would not result in uniform international customs valuation of imports.
Administrative decisions play a crucial role even under the most posi-
tive of present national valuation systems. Therefore, along with any
attempt to obtain uniform standards, paraliel measures should be taken
to approach uniform administration. At a minimum this would seem to
involve international coordination in training procedures for customs
officers, periodic international conferences uf customs officials at

the policy-making level, and the maintenance of an international valua- °

tion committee to issue opinions on disputed points.,
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Proposed Valuation Standard

This custom valuation study has a limited purpose, which is to
develop and suggest uniform standards of customs valuation for use by
all nations. The related issue of U.S. customs simplification is not
the thrust of this study. U.S. importers and producers may be more
interested in the immediate issues of the final list and American sell-
ing price than in a customs valuation system for uniform use by all
countries. Mere simplification of the present U.S. system, with
retention of terminology and administrative and court interpretations
peculiar to the United States, would not result in a system that could
be recommended to other nations as a uniform international customs
valuation system. Thus, this interim report, while recognizing a
particular interest of.the United States Government and business
community in the U.S. valuation system, directs its proposals only to
a uniform standard of customs vgluation for international use as
directed by the Senate Committees.

Criteria by which to judge the merits of proposed valuation standards
for international use were discussed in the preceding section. Then,
the various elements of a valuation standard were analyzed in light of
the criteria and conclusions drawn with respect to the most desirable
choices for each of the elements. These conclusions are that the
proposed valuation system should provide a single notional base for
valuation, the principal feature of which establishes customs value as
the price that the imported merchandise would bring under fully

competitive conditionms; that valuation should be based on the actual
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quantity and transaction level of the imports under appraisement; and
that the time for determining value éhould be the time of importation
but that fthis should be sufficiently flexible to permit acceptance of
the actual transaction price provided there is timely delivery in due
course of trade.

With respect to the highly significant element of place the report
concludes that conceptually the base for valuation should be the port
of importation. Two alternates with respect to adjustments to this
base are proposed. One alternate would include all freight, insurance
and cther considerations to the place of "ex-dock port of entry" or, if
entered at an intand port, its equivalent at the first port where entry
might have reasonably been made. This alternate may loosely be termed
c.i.f. The other alternate would deduct freight, insurance and other
considerations back to the place of "alongside the carrier, port of
exportation'. This alternate may loosely be termed f.o.b.

Except for the adjustment for place in the f.o.b. alternate, the
foregoing outline of the major elements desired in a uniform internationai
customs valuation system is consistent with the Brussels Definition of

Value. 1/

1/ It should be pointed out, as indicated in the second footnote on
page 23 of this report, that the Brussels Definition allows some latitude
of choice with respect to the specific time and place for valuation.

A uniform international standard based on c.i.f. should be more specific
than the Brussels Definition in that it should clearly exclude from
dutiable value costs in the importing country of transportation and
customs bonded warehousing. A uniform international -standard should
also be specific with respect to the place, as of which, transport and
related charges are to be included in dutiable value. The standard
herein proposed is specific in these respects.
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There follows a proposed draft statute for a uniform international
standard. In line with the foregoing discussion, the draft provides
alternate proposals with respect to adjustments for place. Interested
parties are particularly invited to comment on the merits of the two
proposals with respect to adjustments for place as well as on the entire

proposed standard.
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The Proposed Standard

(The c.i.f. alternate proposal omits the underlined parts; the f.o.b.
alternate includes them.)

The customs value of imported merchandise shall be the normal price,
as determined under the provisions of paragraphs (a), (b), and (c),
less the expenses defined in paragraph (d).

(a) The normal price of imported merchandise is the price it
would command at the time it arrives in the customs territory
of the importing country. The normal price shall be based
on the following assumptions:

(1) That there is a sale in the open market between
a buyer and a seller independent of each other and that--

(A) The price is the sole consideration given
for an absolute right to possession and use of the
merchandise;

(B) The price is not influenced by any commercial,
financial or other relationship, whether by contract
or otherwise, between the seller or any person associated
in business with him and the buyer or any person associ-
ated in business with him, other than the relationship
created by the sale itself; and that

(C) No part of the proceeds of any subsequent
re-sale, use, or disposal of the goods will accrue,
either directly or indirectly, to the seller or any
person associated in business with him. Two persons
shall be deemed to be associated in business with
one another if, whether directly or indirectly, either
of them has any interest in the business or property
of the other, or both have a common interest in any
business or property, or some third persomn has an inter-
est in the business or property of both of them.

(2) That the seller will bear all costs, charges and
expenses incidental to the sale and delivery of the merchan-
dise to the place of introduction into the customs territory
of the importing country. The place of introduction into
the customs territory is ex-dock port of entry, except that
for goods which arrive at the port of entry by air, inland
waterway, rail, or road, the place of introduction is the
first port along the route actually followed by the carrier
between the customs frontier and the port of entry at which
entry could be made, provided proof is furnished to the
customs authorities that the freight to the port of entry
is higher than that to the first port.
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(3) That the buyer will bear any duties and taxes applicable
in the importing country to such merchandise.

(4) That the sale is a sale of the quantity to be valued
to a person at the same commercial level as the importer,
except that shipments which constitute only a partial ful-
fillment of a contract may be valued on the basis of the
total quantity specified by the contract.

(b) The purchase (transaction) price of imported merchandise
may be accepted as the value for purposes of this section if:

(1) The merchandise is imported with no undue delay
caused by the importer after it has been purchased or ordered;

(2) The purchase price corresponds, at the time it is
agreed upon, to prices in a sale between a buyer and a
seller independent of each other; and

(3) The purchase price is adjusted, if necessary, to take
account of circumstances of the sale which differ from those
on which the normal price is based.

(¢) In determining the normal price, the appropriate customs
officer shall be guided by the Interpretative and Explanatory
Notes to the Convention on the Valuation of Goods for Customs
Purposes, except when these Notes are inconsistent with this
standard.

(d) All charges for freight, insurance, and any other expenses paid
or payable for transporting the merchandise from alongside the
carrier at the port of exportation and placing it ex-dock at
the port of entry, or at the port accepted in lieu of the port
of entry under the provisions of paragraph (a)(2), shall be
deducted from the normal price in order to determine the
customs value.
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1. Letter from Chairman of Senate Finance Committee
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COMMITTEE ON FINANCE
WASHINGTON, D.C. 20310

TOM VAIL, ORIEF COUNEEL

April 21, 1971

The Honorable

Glenn W, Sutton
Presiding Commissioner
U.S. Tariff Commission
Washington, D. C.

Dear Mr. Commissioner:

On March 31, 1971 I announced the establishment in
the Committee on Finance of a Subcommittee on Internatiopal
Trade to lock into policy questions associated with the shaping
of a rew international trade program for the United States. The
Subcommittee will be chaired by the Honorable Abraham Ribicoff.

" At the time I made my announcement I indicated that the
Subcommittee was also charged with the responsibility of making-
inquiries into a series of issues associated with the reciprocal
trade program. Among these were subject matters which the
Committee on Finance felt should be studied and reported on by
the Tariff Commission. = Senator Ribicoff's Subcommittee plans
to pursue this work and in this connection I urge the Tariff Com-
mission to extend to the Subcommittee on International Trade the
sante courtesies and considerations you would show the full Com-
mittee. I would also expect that the Commission will be able to
obtain full cooperation of other agencies of -government in connec-
tion with its work on these studies,

With every good wish, T am
Sincerely,

foar 7 7,

Chairman.
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2. Letter from Chairman of Subcommittee on Trade
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TR UL, G = WASHINGTON, O.C. 20510

April 21, 1971

The Honorable

Glenn W. Sutton
Commissioner

U. S. Tariff Commission
Washington, D. C.

Dear Mr. Commissioner:

As you may know, the Committee on Finance deter-
mined during its deliberations of the Trade Act of 1970 that the
Tariff Commaission should undertake a number of studies dealing
with crucial issues in the field of fore1gn trade. These studies
are listed below:

°
o

(1} The tariff and nontariff barriers among
principal trading nations in the industrialized
countries, including an analysis of the disparities’
in tariff treatment of similar articles of commerce
by different countries and the reasons for the dis-
parities;

(2} _The nature and extent of the tariff con-
cessions granted in trade agreements and other
international agreements to which the United States
i3 a paxty by the princ 1pal trad1n'r nations in the
industrialined met ies

~ustoms valuation procedures of
foreign countries and those of the United States
with a view o developing and suggesting uniform
standards of custom valuation which would operate
fairly among ail classes of shippers in inzernational

(3) The

trade, and the economic effects which would follow
if the United States were tp adopt such standards of
valuation, bascd on-rates of duaty which will become
effective on Januvary 1, 1972; and



A3

The Honorable
Glenn W. Sutton
April 21, 1971
Page -2-

(4) The implications of multinational firms
on the patterns of world trade and investment and
on United States trade and labor.

The Subcommittee on International Trade of the Senate
Finance Committee met in executive session on April 20 and agreed
to request the Tariff Commission to.proceed to study these issues
and report to the full Committee as it completes various phases of
its work. We would hope that the Commission could supply the full
Committee with the resuits of its findings on these issues on a
timely basis together with supplementary materials which may aid
the Committee in its oversight review of U. S. foreign trade policies.

Best wishes,
Sincerely,

Q.. I

"Abe Ribicoff



Al
3. Notice of Iuvestigation

UNITED STATES TARIFF COMMISSION
Washington, D.C.

[332-68]
CUSTOMS VALUATION PROCEDURES OF U.S. AND FOREIGN COUNTRIES

Notice of Study

In response to requests, dated April 21, 1971, by the Committee
on Finance, United States Senate, and its Subcommittee on International
Trade; the United States Tariff Commission under sectibn'332(g) of the
Tariff Act of 1930 (19 U.S.C. 1332(g)) has instituted a study of
the customs véluation'procedures of foréign countries.and those of
the United States with a view to developing and suggesting uniform
standards of customsvaluation which would operate fairly among all
classes of shippers in international trade, and the economic
effects which would follow if the United States were to adopt such
standards of valuation, based 66 rates of duty which will become
effective on Jénuary 1, 1972.

ihe methods employed by the Commission in obtaining.information
pertinent to the study include all those specified in Rule 201.9
of the.bommission's Rules of Practice aﬁd Procedure. Thi; rule
~ states fhat the Commission obtains pertinent information from its
_own files, fro@‘other agencies of the Government, through question-:
naires and correspondence, through fieldwork by members of the
Commission's staff, and from ﬁestimony anﬁ other evidence which
may be presented at public hearings. .Inferested.parties are urged
t§ submit written statement; relevant to the study. Due notice
will be given of any heaginé which may later be sche@uled.

The Committee on Finance has requested that other agencies

within the govermment cooperate in furnishing information and

2



Any correspondence relating to the study should be addressed
to the Secfetary, U.S, Tariff Commission, Washington, D. C, 20436.
By order of the Commission:

Koestd R Maeon

Kenneth R, Mason
Secretary

Issued: April 30, 1971
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Appendix B. Excerpts from Texts Setting Forth Standards
of Valuation

1. General Agreement on Tariffs and Trade

a. Pertinent Articles
’ _ Article II

Séhedules of Concessions

* % ® ¥ % % ¥

3. No contracting party shall alter its method of determining
dutiable value or of converting currencies so as to impair the value
of any of the concessions provided for in the appropriate Schedule
annexed to this Agreement.

¥ ¥ ¥ ¥ ¥ * *%

Article VII
Valuation for Customs Purposes

1. The contracting parties recognize the validity of the general
principles of valuation set forth in the following paragraphs of this
Article, and they undertake to give effect to such principles, in
respect of all products subject to duties or other charges or restric-
tions on importation and exportation based upon or regulated in any
manner by value. Moreover, they shall, upon a request by another
contracting party review the operation of any of their laws or regula-
tions relating to value for customs purposes in the light of these
principles. The CONTRACTING PARTIES may request from contracting par-
ties reports on steps taken by them in pursuance of the provisions of*
this Article.

2. (a) The value for customs purposes of imported merchandise
should be based on the actual value of the imported merchandise on
which duty is assessed, or of like merchandise, and should not be based
on the value of merchandise of national origin or on arbitrary or
fictitious values.

(b) "Actual value" should be the price at which, at a time
and place determined by the legislation of the country of importation,
such or like merchandise is sold or offered for sale in the ordinary
course of trade under fully competitive conditions. To the extent to
which the price of such or like merchandise is governed by the quantity
in a particular transaction, the price to be considered should uniformly
be related to either (i) comparable quantities, or (ii) quantities
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not less favorable to importers than those in which the greater volume
of the merchandise is sold in the trade between the countries of ex-
portation and importation.

(c) When the actual value is not ascertainable in accordance
with sub-paragraph (b) of this paragraph, the value for customs pur-
poses should be based on the nearest ascertainable equivalent of such
value.

3. The value for customs purposes of any imported product should
not include the amount of any internal tax, applicable within the
country of origin or export, from which the imported product has been
exempted or has been or will be relieved by means of refund.

4. (a) Except as otherwise provided for in this paragraph, where
it is necessary for the purposes of paragraph 2 of this Article for a
contracting party to convert into its own currency a price expressed
in the currency of another country, the conversion rate of exchange to
be used shall be based, for each currency involved, on the par value
as established pursuant to the Articles of Agreement of the Internation-
al Monetary Fund or on the rate of exchange recognized by the Fund, or
on the par value established in accordance with a special exchange
agreement entered into pursuant to Article XV of this Agreement.

(b) Where no such established par value and no such recognized
rate of exchange exist, the conversion rate shall reflect effectively
the current value of such currency in commercial transactions.

(c) The CONTRACTING PARTIES, in agreement with the Inter-
national Monetary Fund, shall formulate rules governing the conversion
by contracting parties of any foreign currency in respect of which
multiple rates of exchange are maintained consistently with the Arti-
cles of Agreement of the International Monetary Fund. Any contracting
party may apply such rules in respect of such foreign currencies for
the purposes of paragraph 2 of this Article as an alternative to the
use of par values. Until such rules are adopted by the CONTRACTING
PARTIES any contracting party may employ, in respect of any such
foreign currency, rules of conversion for the purposes of paragraph 2
of this Article which are designed to reflect effectively the value of
such foreign currency in commercial transactions.

(d) Nothing in this paragraph shall be construed to require
any contracting party to alter the method of converting curreneies
for customs purposes which is applicable in its territory on the
date of this Agreement, if such alteration would have the effect of
increasing generally the amounts of duty payable.

5. The bases and methods for determining the value of‘products
subject to duties or other charges or restrictions based upon or
regulated in any manner by value should be stable and should be given

sufficient publicity to enable traders to estimate, with a reasonable
degree of certainty, the value for customs purposes.

¥ 0% X% ¥ 0¥ * %
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Article X

Publication and Administration of Trade Regulations

1. Laws, regulations, judicial decisions and administrative
rulings of general application, made effective by any contracting
party, pertaining to the classification or the valuation of products
for customs purposes, or to rates of duty, taxes or other charges, or
to requirements, restrictions or prohibitions on imports or exports or
on the transfer of payments therefor, or affecting their sale, distri-
bution, transportation, insurance, warehou31ng, inspection, exhibition,
processing, mixing or other use, shall be published promptly in such a
manner as to enable governments and traders to become acquainted with
them. Agreements affecting international trade policy which are ih
force between the government or a governmental agency of any contract-
ing party and the government or governmental agency of any other con-
tracting party shall also be published. The provisions of this para-
graph shall not require any contracting party to disclose confidential
information which would impede law enforcement or otherwise be contrary
to the public interest or would prejudice the legitimate commercial
interests of particular enterprises, public or private.

2. No measure of general application taken by any contracting -
party effecting an advance in a rate of duty or other charge on im-
ports under an established and uniform practice, or imposing a new or
more burdensome requirement, restriction or prohibition on imports,
or on the transfer of payments therefor, shall be enforced before such
measure has been officially published.

3. (a) Each contracting party shall administer in a uniform, im-
partial and reasonable manner all its laws, regulations, decisions and
rulings of the kind described in paragraph 1 of this Article.

(b) Each contracting party shall maintain, or institute as soon
as practicable, judicial, arbitral or admlnlstratlve tribunals or pro-
cedures for the purpose, inter alia, of the prompt review and correc-
tion of administrative action relating to customs matters. Such
tribunals or procedures shall be independent of the agencies entrusted
with administrative enforcement and their decisions shall be imple-
mented by, and shall govern the practice of, such agencies unless an
appeal is lodged with a court or tribunal of superior jurisdiction
within the time prescribed for appeals to be lodged by importers;
Provided that the central administration of such agency may take steps
to obtain a review of the matter in another proceeding if there is
good cause to believe that the decision is inconsistent with estab-
lished principles of law or the actual facts.

(c) The provisions of sub-paragraph (b) of this paragraph shall
not require the elimination or substitution of procedures in force in
the territory of a contracting party on the date of this Agreement
which in fact provide for an objective and impartial review of admin-
istrative action even though such procedures are not fully or formally
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independent of the agencies entrusted with administrative enforcement.
Any contracting party employing such procedures shall, upon request,
furnish the CONTRACTING PARTIES with full information thereon in order
that they may determine whether such procedures conform to the require-

ments of this sub-paragraph.
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b. Protocol of Provisional Application

1. The Governments of the Commonwealth of Australia, the King-
dom of Belgium (in respect of its metropolitan territory), Canada,
the French Republic (in respect of its metropolitan territory), the
Grand-Duchy of Luxemburg, the Kingdom of The Netherlands (in respect
of its metropolitan territory), the United Kingdom of Great Britain
and Northern Ireland (in respect of its metropolitan territory), the
United Kingdom of Great Britain and Northern Ireland (in respect of
its metropolitan territory), and the United States of America, under-
take, provided that this Protocol shall have been signed on behalf of
all the foregoing Governments not later than November 15, 1947, to
apply provisionally on and after January 1, 1948:

(a) Parts I and III of the General Agreement on Tariffs
and Trade, and

(b) Part II of that Agreement to the fullest extent not
inconsistent with existing legislation.

2. The foregoing Governments shall make effective such provi-
sional application of the General Agreement, in respect of any of
their territories other than their metropolitan territories, on or
after January 1, 1948, upon the expiration of thirty days from the day
on which notice of such application is received by the Secretary-
General of the United Nationms.

3. Any other Government signatory to this Protocol shall make
effective such provisional application of the General Agreement, on or
after January 1, 1948, upon the expiration of thirty days from the day
of signature of this Protocol on behalf of such Government.

4, This Protocol shall remain open for signature at the Head-
quarters of the United Nations, (a) until November 15, 1947, on behalf
of any Government named in paragraph 1 of this Protocol which has not
signed it on this day, and (b) until June 30, 1948, on behalf of any
other Government signatery to the Final Act adopted at the conclusion
of the Second Session of the Preparatory Committee of the United
Nations Conference on Trade and Employment which has not signed it on
this day.

5. Any Government applying this Protocol shall be free to with-
draw such application, and such withdrawal shall take effect upen the
expiration of sixty days from the day on which written notice of such
withdrawal is received by the Secretary-General of the United Natioms.

6. The original of this Protocol shall be deposited with the
Secretary-General of the United Nations, who will furnish certified
copies thereof to all interested Governments. :

IN WITNESS WHEREOF the respective Representatives, after having -
communicated their full powers, found to be in good and due form, have
signed this Protocol.

DONE at Geneva, in a single copy, in the English and French
languages, both texts authentic, this thirtieth day of October, one

thousand nine hundred and forty-seven.
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c. Expianation of the Provisional Application

Article XXVI of the General Agreement on Tariffs and Trade pro-
vides that the agreement shall enter into force when it has been
accepted by contracting parties that account for 85 percent of the
total foreign trade of 8ll contrascting parties. The General Agreement,
however, has never definitively entered into force under the provisions
of article XXVI. It has been accepted pursuant to a protocol of provi-
sional application, which requires that the signatories apply Parts I
and III of the agreement fully, and Part II (which contains most of the
trade rules) to the fullest extent not inconsistent with their domes-
tic legislation existing at the time of their accession. '

Originally, if contracting parties desired to accept the agree-

ment definitively pursuant to article XXVI, they were required to
modify immediately any domestic legislation that was inconsistent with
the provisions of the agreement. Although the Contracting Parties
have desired definitive acceptance of the General Agreement as soon as
possible, they have recognized that it would not be practicable for
certain contracting parties to bring their domestic legislation into
conformity. with Part II of the agreement immediately after such ac-
ceptance. To surmount this obstacle, the Contracting Parties, at
their Ninth Session in 1954-55, prepared a resolution which provided
that an acceptance of the agreement pursuant to article XXVI would be
valid even if accompanied by a reservation that legislation acceptable
under the provisional application of the agreement would be excepted
from the effect of the definitive application of the agreement. 1/
The resolution provided, however, that the Contracting Parties would ‘
periodically review the progress that contracting parties had made in
bringing such "excepted" legislation into conformity with the General
Agreement.

During the 11th Session of the Contracting Parties (1956), the
resolution was agreed to by all the contracting parties. Earlier
Haiti had notified the Secretary General of the United Nations of its
acceptance of the General Agreement under article XXVI, but no other
country has done so either with or without reservations.

1/ Contracting Parties to the General Agreement on Tariffs and Trade,
Basic Instruments and Selected Documents, 3rd supp., 1955, pp. 48-L49.
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2. Customs Cooperation Council: Amendment of the Convention on
the Valuation of Goods for Customs Purposes (i1.e., Brussels

Definition of Value), June T, 1967

a. Amnex I. The Definition of Value
ARTICLE I

(1) For the purposes of levying ad valorem duties of customs, the
value of any goods imported for home use shall be taken to be the
normal price, that is to say, the price which they would fetch at the
time when the duty becomes payable on a sale in the open market be-
tween a buyer and a seller independent of each other.

(2) The normal price of any imported goods shall be determined on the
following assumptions:

(a) that the goods are delivered to the buyer at the port or place of
introduction into the country of importation;

(b) that the seller bears all costs, charges and expenses incidental to
the sale and to the delivery of the goods at the port or place of
introduction, which are hence included in the normal price;

(é) that the buyer bears any duties or taxes applicable in the country
of importation, which are hence not included in the normal price.

ARTICLE IT

(1) A sale in the open market between a buyer and a seller independent
of each other pre-supposes:

(a) that the price is the sole consideration;

(b) that the price is not influenced by any commercial, financial or
other relationship, whether by contract or otherwise, between the
seller or any person associated in business with him and the buyer
or any person associated in business with him, other than the
relationship created by the sale itself;

(c) that no part of the proceeds of any subsequent resale, other dis-

posal or use of the goods will accrue, either directly or indirectly,

to the seller or any person associated in business with him.

(2) Two persons shall be deemed to be associated in business with one
another if, whether directly or indirectly, either of them has any
interest in the business or property of the other or both have a com-
mon interest in any business or property or some third person has an
interest in the business or property of both of them.



ARTICLE III
When the goods to be valued

(a) are manufactured in accordance with any patented invention or are
goods to which any protected design has been applied; or

(b) are imported under a foreign trade mark; or

(c) are imported for sale, other disposal or use under a foreign trade
mark ,

the normal price shall be determined on the assumption that it includes
the value of the right to use the patent, design or trade mark in re-
spect of the goods. -

b. Annex II. Interpretative liotes to the Definition
of Value

Addendum to Article I
Note 1.

The time when the duty becomes payable, referred to in paragraph
(1) of Article I shall be determined in accordance with the legisla-
tion of each country and may be, for example, the time at which the
goods declaration for home use is duly lodged or registered, the time
of payment of customs duty or the time of release of the goods.

Note 2.

The "costs, charges and expenses''-mentioned in Article I, para-
graph (2)(b) include, inter alia, any of the following:

- carriage and freight;

.- insurance;

- commissicn;

— brokerage;

- costs, charges and expenses cf drawing up outside the country
of importation documents incidental to the introduction of the
goods into the country of importation, including consular fees;

- duties and taxes applicable outside the country of importation
except those from which the goods have been exempted or have
been or will be relieved by means of refund;

- cost of containers excluding those which are treated as sepa-
rate articles for the purpose of levying duties of customs,
cost of packing (whether for lsbour, materials or otherwise);

- loading charges.
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Note 3.

The normal price shall be determined on the assumption that the
sale is a sale of the quantity to be valued.

Note L.

Where the determination of the value or of the price paid or
payable depends upon factors which are expressed in a currency other
than that of the country of importation, the foreign currency shall be
converted into the currency of the importing country at the official
rate of exchange of that country.

Note 5.

The object of the Definition of Value is to make it possible in
all cases to calculate the duties payable on the basis of the price at
which imported goods are freely available to any buyer on a sale in
the open market at the port or place of introduction into the country
of importation. It is a concept for general use and is applicable
whether or not the goods are in fact imported under a contract of
sale, and whatever the terms of that contract.

But the application of the Definition implies an enquiry into
current prices at the time of valuation. In practice, when imported
goods are the subject of a bona fide sale, the price paid or payable
on that sale can generally be considered as a valid indication of the
normal price mentioned in the Definition. This being so, the price
paid or payable can reasonably be used as a basis for valuation, and
Customs Administrations are recommended to accept it as the value of
the goods in question, subject:

(a) to proper safeguards aimed at preventing evasion of duty by means
of fictitious or colourable contracts or prices; and

(b) to such adjustments of that price as may be considered necessary
on account of circumstances of the sale which differ from those
envisaged in the Definition of Value.

Adjustment under paragraph (b) above may in particular be required
with reference to freight and other expenses dealt with in paragraph
(2) of Article I and Note 2 of the Addendum to Article I, or with
reference to discounts or other reductions in price granted in favour
of sole agents or sole concessionaires, or to any abnormal discount or
any other reduction from the ordinary competitive price.



Alk

Addendum to Article III
Note 1.

The provisions of Article III do not restrict the provisions of
Articles I and II.

Note 2.

The provisions of Article III may also be applied to goods im-
ported for sale, other disposal or use, after further manufacture,
under a foreign trade mark.

Note 3.

A trade mark shall be treated as a foreign trade mark if it is
the mark of:

(a) any person by whom the goods to be valued have been grown, pro-
duced, manufactured, offered for sale or otherwise dealt with out-
side the country of importation; or

(b) any person associated in business with any person referred to in
(a) above; or

(¢c) any person whose rights in the mark are restricted by an agreement
with any person referred to in (a) or (b) above.

General Addendum

It is recommended that the concept of value expressed by the
Definition and these Interpretative Notes be employed for the valuing
of all goods subject to customs declaration, including duty-free goods
and goods liable to specific customs duties.
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3. The BEuropean Fconomic Communities: Regulation No. 803/68 of
June 27, 1968 1/

THE COUNCIL OF THE EUROPEAN COMMUNITIES,
HAVING REGARD to the Treaty establishing the European Economic
Community, and in particular Article 235 thereof;

L I R )

WHEREAS the value for customs purposes must be determined in a uniform
manner in Member States, so that the level of the protection given by
the Common Customs Tariff is the same throughout the Community and any
deflection of trade and activities and any distortion of competition
which might arise from differences between national provisions is
thereby prevented;

WHEREAS any deflection of customs receipts should be avoided and where
appropriate eliminated; .

WHEREAS it is necessary to ensure equal treatment cf importers as re-
gards the collection of Common Customs Tariff duties;

WHEREAS the Member States are Contracting Parties to the Convention on
the Valuation of Goods for Customs Purposes, which was signed at Brus-
sels on 15 December 1950 and entered into force on 28 July 1953:
whereas this Convention takes into account the principles of valuation
set out in the General Agreement on Tariffs and Trade (GATT); whereas
a Definition of Value and Interpretative Notes are annexed to the Con-
vention and whereas those annexes form an integral part of the Conven-
tion;

WHEREAS under Article II of the Convention on the Valuation of Goods
for Customs Purposes it is obligatory for each Contracting Party to

1/ This basic regulation has been supplemented as follows:
’ Reg. 1769/68 concerns the prorating of air freight for duty
purposes on the basis of distance to the port or place of introduction
in the country of importation.

Reg. 1788/69 concerns cases where the right to use a trademark
should not be included in dutiable value, namely (1) where the trade-
mark belongs to a person in the country of importation and (2) where
the goods are imported to be sold after further manufacture.

Reg. 2198/69 concerns a list of goods under BTN headings for
which a time tolerance of 1 to 2 years is specified for the time
between the date of contract of sale and the time the duty becomes
payable.

Reg. 1150/70 concerns goods passing through Member countries
and Austria or Switzerland to reach a destination in a Member country;
entry into the Community for duty purposes may be made in any Member .
country through which goods pass or in the Member country of destina-
tion.

Regs. 1570/70, 2465/70 and 1659/71 concern the valuation of
citrus fruit on the basis of average prices.
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introduce that Definition into its domestic law; whereas, however,
under Article IV, each Contracting Party may adapt the text of the
Definition by inserting therein such provisions of the Interpretative
Notes as it may consider necessary and by giving the text such legal
form as may be essential to render -it operative in its domestic law,

if necessary by adding complementary provisions clarifying the purport
of the Definition;

WHEREAS the possibilities of adaptation offered by that Article have
led the Member States to embody the Definition and the Interpretative
Notes thereto in their legislation in varying ways; whereas, moreover,
the Interpretative Notes contain optional provisions which have not
been adopted by all Member States or are being applied differently;

WHEREAS, because of the differences in the provisions which Member .
States have laid down by law, regulation and administrative action on
the basis of the Definition and the Interpretative Notes, the required
uniform application of the Common Customs Tariff cannot be ensured;

WHEREAS, moreover, the establishment of a customs union between Member
States requires the adaptation of certain provisions of the Definition
and of the Interpretative Notes thereto to the needs of that customs
union;

WHEREAS the adoption of a Community Regulation is the only means of
attaining these ends;

WHEREAS the uniform application of the provisions of this Regulation
to imports of all goods must be ensured, and to this end a Community
procedure must be introduced which will permit the adoption of imple-
menting provisions within appropriate time limits; whereas it is
necessary to set up a Committee to organise close and effective
cooperation between the Member States and the Commission in this
field;

WHEREAS the Treaty does not make provision for the requisite powers ¢
in this respect;

HAS ADOPTED THIS REGULATION:

TITLE T

Article 1

1. TFor the purpose of applying the Common Customs Tariff, the value
for customs purposes of the goods imported shall be taken to be the
normal price, that is to say, the price which they would fetch, at the

time referred tc in Article 5, in a sale in the open market between
buyer and seller independent of each other.



2. The normal price of any imported goods shall be determined on the
following assumptions:

(a) that the goods are delivered to the buyer at the place of
introduction into the customs territory of the Community;

(b) that the seller bears all costs, charges and expenses
incidental to the sale and to the delivery of the goods
at the place of introduction, which are hence included
in the normal price;

(¢) that the buyer bears any duties or taxes applicable in the
customs territory of the Community, which are hence not
included in the normal price.

Article 2

1. A sale in the open market between a buyer and seller independent of
each other pre-supposes:

(a) that the price is the sole consideration; by consideration
is meant not only the fulfillment of a legal or contractual
obligation, but also any other form of consideration;

(b) that the price is not influenced by any commercial, financial
or other relationship, whether by contract or otherwise,
between the seller or any natural or legal person associated
in business with him and the buyer or any natural or legal
person associated in business with him (other than the
relationship created by the sale itself);

(¢) that no part of the proceeds arising from any subseguent
resale, other disposal or use of the goods, will accrue
either directly<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>