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~ INTRODUCTION
Origin and Objectives of Study

The Senate Committee on Finance, in its report on the then pend-
ing "Trade Act of 1970'", expressed the need for extensive research
on certain matters relevant to its review of U.S. foreign trade'
policies. 1/ On March 31, 1971, the Chairman of the Committee
‘announced the establishment of a Subcommittee on International‘Tradev
to examine policy questions associated wifh the shaping of é new
international trade program for the United States. On April 21, 1971,
the Committee and its Subcommittee asked the Tériff Commission to
undertake a study of the customs valuation procedures of foreign
countries and>those of'thé United States with a view to developing
énd suggesting uniform standards of customs valuation which would
operate fairly among all classes of shippers in international tradé,
and the‘economic effects which would follow if the United States were
to adopt such standards of valuation, based on ratés of'duty which were
‘to become effective on Januéry 1, 1972.

On Aprilk30, 1971, the Tariff Commission instituted the requested
stu&y (Investigation No. 332-68) under section 332(g) of the Tariff
Act of 1930. Notice of the investigétion was pﬁblished in the Federal
Register of May 5,'1971,(37,F.R. 8419). Letﬁers from the Committee
and Subcommittee and the notice of investigation are reprbduced in

Appendix A.

1/ - Senate Report No. 91-1431 on H.R. 17550, page 283. The bill was
reported favorably to the Senate in the last days of the second session
- but failed enactment. Section 362 of the bill directed the Tariff
Commission to undertake studies on certain important issues relating

to U.S. trade policy.



Two related reports on customs valuation were made by the Commis-
sion in 1966 and 1967. On February 9, 1966, the Senate Finance
Committee directed the Tariff Commission, pursuant to section 332 of
the Tariff Act of 1930, to investigate the methods of valuation used
by ;he United States and its principal trading partners. The Finance
Committee directed the Commission to prepare both a preliminary and
a final report. In its preliminary report, the Commission described
the valuation methods used by the Uﬁited States and its principal
trading partners and analyzed the effects of the basic differences
between such methods. The preliminary report was submitted to the
Finance Committee in July 1966 and published as Tariff Commission
Publication 180. The final report, submitted to the Finance Committee

in February 1967, was not published.

In 1965, the Special Representative for Trade Negotiations, at the
direction of the President, requested the Tariff Commission to deter-
mine those rates of duty, which, if applied to products subject to
valuation under the "American selling price" standard, would produce
the same amount of revenue under the regular valuation provisions a;
the then effective rates were producing under the special provisions
applicable to such products. A report giving the "converted" rates
as requested was submitted to the Special Representative in July 1966,

and was published as Tariff Commission Publication 181.



The Purpose of Customs Valuation

Customs duties are assessed 6n the basis of specific rates (so
much per unit of the importéd article), ad valorem rates (a stated
percentage of the value of the article); or compound rates (a combi-
nation of specific and ad valorem rates). In some cases, different
rates are provided for two or more value "brackets" into which the
‘class of imports has been subdivided for duty purposes, so that the
rate of duty also depends on the value. The amount or burden of an
ad valorem tariff depends upon the customs value to which it is
applied as well as upon the rate itself. The two are interdependent
and inseparable. Ad valorem rates of duty, to be fully effective and
uhderstood, must'bé supported by a clear definition of customs value.
Thus, customs valuation is essential to the administration of'tariff
schedules that utilize ad valorem or compound rates of duty and rates
which vary depending on the value of the merchandise.

Even if a country imposes no ad valorem duties or had no rates
of duty dependent upon value, it would generally have neéd of, and
make provision for, determining the values of imported articles.' Most
countries appraise duty-free and specific—duty méfchandise as,qell as
merchandise dutiable on an ad valorem basis because customs appraise-
ment--apart from its primary purpose of determining import duties--
serves a variety of other needs relatéd to‘the administration of the

customs laws or to other aspects of a country's commercial policy.



Among these needs are furnishing data for analytical purposes; facil-
itating the administration of tourist exemptions, bonds, and penalties
based on customs value; and implementing exchange regulations, import

licenses, and import quotas based on value.

Characteristics of Valuation Standards

This report is concerned with customs valuation standards used
by customé officials to determine the amount of duty to be impose&
on imported goods subject to ad valorém rates of duty. It is not
sufficient merely to direct them to impose a duty of a given pércéntage
of the value of an imported article. The term '"value", standing alone,
is indefinite. A commodity has different values at different times
and places and at different levels of marketing. Consequently, the
laws of a country should provide valuation guidelines or standards to
govern authorities in appraising imported goods.

Most of the standards in use today are based on one or both of

two valuation concepts, viz., positive and notional.

A positive standard defines customs valuation in terms of the
price at which goods are sold under specified conditions. Because
it bases valuation on actual specified conditions. it reaunires, in
ranking order, one or more additional standards to provide alterna-
tives for valuation when the actual conditions of the next higher
ranking standard 2re not met. Thus, a svstem of two oxr mere standards

is required under the positive concent for valuation of imported goods.



A notional standard, on the other hand, defines customs valuation
in terms of the price at which goods would be sold under specified
conditions. Because the notional standard bases valuation on the price
at which goods would be sold under specified conditions rather than
under specified actual conditions, it'permits any of the elements at
variance to be adjusted, as required, to meet the standard. Thus,
one notional standard may constitute an entire valuation system.

To insure complete coverage of all valuation possibilities,
ppsitive valuation systems usually have residual authority to use the
notional concept.

If a standard——whgther positive or notional--is to serve its pur-
pose, it must identify and define clearly the elements which describe
the dutiable value iﬁtended. These elemehté include (1) the goods
whose actual or constructed price is to be used as a basis for detet-
mining the customs value of the goods under appraisement (e.g., the
particular goods under appraiseﬁent or identical or similar goods);
(2) the time and (3) place as of which the price of those goods is
to be determined (e.g., the time and place of exportation or the time
and place of imﬁortation); (4) the quantity and (5) transaction level
which are to be considered in determining the price of those éoods
(e.g., the usual wholesale quantit& or the quantity and transaction
level which pertain to the particular goods under appraisement); and
(6) the competitive conditions to be required in a transaction price

used as a basis for determining the customs value (e.g., a tramnsaction



on the open market between buyef and seller independent of each other).
These six elements, takpn together, define the value contemplated by
a standard.

For‘appraisement purposes, it is essential;to have full knowledge
of all'thé4COmmer¢iéi facts required by the valuation staﬁdard in-
volved. It is alsovessential that there be proper procedures, through
documentation and otherwise, for obtaining full disclosure of such
facts promptly. |

bThe Relationship of Import Statistics
to Customs Valuation '

Accurate import statistics are an essential todl used by govern-
ments to formulate national trade policy and by business firms to.
plan production énd marketing strategy. be these purposes, data
afé‘needed for dufy-free‘and.specific-duty merchandise as ﬁell és
for merchandise sﬁbject'to aﬁ valorem:duties.» In most countrieé,
the customs service is required to appraise all imported merchandise,
though major.eméhasis is placedbon merchandise for which the amount

of duty depends on the value. The determination of Quahtity and value



by the customs service for each import entry is generally used as

a basis for compiling import statistics. Thus, import stétistics
are, in large measure, a co-product of customs classification and
appraisement.

| ‘If a country values impbrted merchandise on the basis of actual
arm!s length transaction prices, the resulting import statistiecs will
be realistic and useful for economic analysis. On the other hand,

if a country determines the value of imports on other.bases, the
resulting statistics may be misleading. In any event, the proper use
of import statistics requires an awareness of the valuation system
in effect and reporting and verification procedures employed in their
cqllection. .

In the course of international trade, goods pass from the place
of production through the port of exportation and the port of entry
to a market in the importing country. As the goods move farther
from the place of manufacture, ﬁhey generally increase in value be-
cause of the accumulation of transportation and other costs. Valua-
tion standardé vary as to the place at which value is to be determined.
In general, standards may be grouped into two types--those based on
the valué of the merchandise at a place in the expofting country
(loosely termed f.o.b. standards), and those based on the value of

the merchandise at a place in the importing country (loosely termed



c.i.f. sfandérds). l/ Most countries use c.i.f. standards, but the
United States, Australia, Canada, and a few other countries use f.o.b.
standards.

Import statistics are needed on both c.i.f. and f.o.b. baseé.
The ﬁﬁited Nations requests its member countries to report import
data on a c.i.f. basis, while the International Monetary Fund (IMF)
_neéds import data on both a c.i.f. and an f.o.b. basis. For balance
of payments analysis, f.o.b. data are needed, with separate data on
freight and insurance payments, which often inure to the benefit of
a third country. The IMF summarizes its statistical needs for
balance of payments analysis as follows: g/

. « « export and import transactions should be valued

in the balance of payments at a common boundary, pre-

ferably f.o.b. the frontier of the exporting country,

with international freight and insurance costs on mer-

chandise shown in the freight and insurance account.
For analysis'of the competitive impact of imports of a cﬁmmodity on

the domestic market, c.i.f. data are preferable to f.o.b. because

they more closely approximate the value of the imported goods in that

1

}/ A more specific designation of what is loosely referred to as
f.0.b. or free-on-board and a designation more consistent with commer-
cial practice is f.a.s. (free alongside) carrier at port of export.
Similarly, a more specific designation of what is commonly referred
to as c.i.f. or cost, insurance and freight is_ex-dock port of entry.
The essential difference between the loose terms f.c.b. and c.i.f. is
that the latter includes freight, insurance and other charges from
the port of exportation to the port of entry.

g/ International Monetary Fund, Balance of Payments Manual, 3rd
edition, page 1k.




market. Thus, whatever type of customs valuation system may ulti-
mately be adopted for international use, it is clear that there is
a need for import statistics on both an f.o0.b. and a c.i.f. basis.
Adoption of one or the other type of valuation_systém for duty
purposes does not preclude the collection and compilation of import
étatistics on both an f.o.b. and a c.i.f. basis. For practical pur-
poses, statistics compiled under an f.o.b. standard can be converted
to c.i.f. by adding freight, insurance, and other charges accruing
from the port of exportation to the port of entry; statistics com-
piled under a c.i.f. standard can be converted to f.o.b. by subtracting
such charges. Such conversions for broad groups of imports are
cprrently being done by.most'céuntries to meet the needs of the
International Monetar& Fund. The United States is.currently.consider-
ing the compilation of both f.o.b. and c.i.f. impbrt.data on a product

by country basis in the detail of the Tariff Schedules.
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PART I. CURRENT CUSTOMS VALUATION REQUIREMENTS

In the early 1920's, the need for international standards of
customs valuation was voiced by.some c0untries.v The subject was on
the, agenda of the League of Nations Economic Conferences held in Geneva
in 1927 and 1930; though the participating countries agreed on the
need for action, none resulted. Affer World War II, international
efforts toward the establishment of common valuation standards focused
on two major approaches. On the one hand, the Contracting Parties to the
the General Agreement on Tariffs and Trade (GATT) agreed in 1947 to
certain valuation principles to be obéerved by all member countries,
leaving each country rather broad discretion in the formulation
of its national valuation standards. On the other hand, by mid-1949
the European Customs Union Study Group developed a compreheasive
customs valuation standard, which participating countries agreed to
incorporate into their customs laws. This standard, which is set
forth in the Convention on the Valuation of Goods for Customs Purposes
and is known familiarly as the Brussels Definition, represents the
first successful effort to create an international valuation
standard.

At the present time, 25 countries, mostly European, are members

of the Convention. Of these 25 countries, 10 (the 6 original members
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of the European Economic Community plus the United Kingdom, Norway,
Denmark, and Sweden) were selected for special étudy of their valua-
tion practices in this report. An additional 58 countries, mostly
African and American, are said to apply the qussels Dgfinition but

are not members of the Convention. Of the countries which do not

apply the Brussels Definition, the United States ana five other
countries (Australia, Brazil, Canada, Japan 1/, and Mexico) were also
selected for special study of‘their valuation practices. The following
tabulation shows the percentage of free world imports, of U.S. impérts,
and of U.S. exports accounted for by each of these groups of countries

in 1970.

1/ Japan is expected to change over to The Brussels Definition in
the spring of 1973 or earlier.
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Free world imports and U.S. imports -and exports: ‘Percentage
of total attributable to countries applying the Brussels
Definit®on and to other countries, 1970

Free

: : | : . U.s. ot U.S.
Groups of countries " world X .
* imports !/ : imports : exports
: percent : percent : percent
83 countries applying the Brussels : : :
Definition : 57.5 : 35.1: 42.5
' 25 members of the Convention----: 51.0 :  28.2 : 34.3
10 selected countries————-- : 42.8 : 24.1 ¢ 27.6
13 other countries———-———=--: 8.2 : 4.1 ¢ 6.8
58 non-members : 2/ 6.5 ¢ 6.9 : 8.1
Countries not applying the Brussels : ' : :
Defintion : 42,5 : 64.9 : 57.5
United States : 13.6 : - -
5 selected countries : 14.3 : 48.6 : 39.9
All other countries : 14.5 : 16.3 : 17.6

1/ Data exclude Communist bloc countries.

2/ Data exclude Czechoslovakia and Hungary, although these countries
apply the Brussels Definition. Their imports for 1970, expressed as
a percentage of total free world imports, amounted to 1.3 and 0.9
percent, respectively.

Source: Free world imports compiled from Monthly Bulletin of
Statistics, November 1971, published by the United Nations and
Direction of Trade, Annual 1966-70, published by the International
Monetary Fund; U.S. imports and exports compiled from official
statistics of the U.S. Department of Commerce.
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General Agreement on Tariffs and Trade

Commitments of the Contracting Parties to General Agreement on
Tariffs and Trade

The contracting parties to the General Agreement on Tariffs and
Trade agreed to certain broad veluation principles and to certain
individual elements of value which each member country undertakes to
observe in its customs laws and administfation. Most of the majgr
trading countries of the world are contracting parties to the General
Agreement. As of November 15, 1971, 80 countries were GATT members,
one country had acceded provisionally and 15 others were applying the
GATT on a de facto basis.

Most of the provisions relating to customs valuétion are in Part
I1 of the agreement, which nearly all contracting parties, includinp
the United States, apply only provisionally. l/ Under the provisional
commitments, each country agreed to abide by the terms of the valuation
provisions in the General Agreement to the fullest extent not inconsistent
with its existing legislation (i.e., as of October 30, 1947). Neverthe-
less, each member is obliged not to adopt new legisiation or regulations
that would violate the GATT provisions. Moreover, the framers of the
General Agreement anticipated that the members would gradually bring
their domestic legislation into conformity with the GATT guidelines.

Each contracting party is committed not to alter its valuation

standards in a manner that would impair any concessions granted to

1/ Part II, which contains most of the GATT trade rules, includes
articles III through XXIII. The pertinent articles, the protocol of
provisional application and a prief discussion of the provisional
application of the General Agreement on Tariffs and Trade by the con-

tracting parties age given in Appemdix B-1.
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other contracting parties in GATT negotiations. A change in a contract-
ing party's valuation standards that would result in an increase in

the dutiable value of articles on which it has made concessions would
contravene that commitment. A éontrac;ing party wishing to adopt a

new customs valuation standard that would increase dutiable values may
be permitted to do so under GATT requirements if the increases are
offset by appropriate changes in the rates of duty or if new compensa-

tory concessions are granted.

GATT Yaluation Principles

The valuation provisions of the General Agreement are discussed

below.

Goods upon which dutiable value should be based.--The GATT pro-

vides that the dutiable value of imported goods shoul& be based on the
actual valﬁe, or the néarest ascertainable equivalent, of either the
imported merchandise on which duty is assessed or like merchandise of
foreign origin. It should not be based on the value of domestic mer-—
chandise nor on arbitrary or fictitious values. The uniform use of
either the imported merchandise or like foreign merchandise would

comply with the GATT provisions.
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Quantity.--The General Agreement provides that, to the extent the
price of merchandise is governed by the gquantity in a particular trans-
action, the price to be considered in determining dutiable value should
uniformly be related to either comparable quantities or quantities not
less favorable to importers than those in which the greater volume of
such merchandise is sold in the trade between the countries of export-
ation and importation.

Internal taxes.--With regard to the treatment of internal taxes

in valuation standards, the GATT rules provide no option. The General
Agreement provides that the value for customs purposes of imported
goods should not include the amount of any internal tax levied in the
country of origin or exportation from which the goods concerned either
have been excepted or will be relieved.

Fully competitive conditions,--Under GATT provisions, the dutiable

value of imported merchandise should be based on sales or offers for
sale in the ordinary course of trade under fully competitive conditioﬁs.
Interpretative‘notes in Annex I of the GATT state that goods may be
regarded as not having been soldhor offered fof sale under fully compe-
titive conditions if the buyer and seller were not independent of each
other and price were not the sole consideration, or if the purchase

price reflected special discounts limited to exclusive agents.

Currency conversion.--Several provisions of the General Agreement

establish rules for converting currencies when determining the dutiable

value of imported goods. They are treated briefly below.
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The conversion by a contracting party of prices or values expressed
in a foreign currency to determine the dutiable value of imported goods
in terms of its own currency must be based on the par values of the
currencies involved (as established pursuant to the Articles of Agree-
ment of the International Monetary Fund or in accordance with a special
exchange agreement entered into pursuant to Articie XV of the General
Agreement) or on the rate of exchange recognized by the Fund. In the
absence of such established par values or rates of exchange, the con-
version rate must reflect the current value of the foreign currency in
commercial transactions. 1/

Additional provisions.--The GATT further provides that the bases

and methods for determining dutiable value should not be subject to
frequent change; that valuation laws should be}administered in a
uniform, impartial, and reasonable manner; that valuation laws, regu-
lations, judicial decisions, and administrative rulings should be
published promptly in a manner that will enaﬁle interested parties to
become acquainted with them; and that independent tribunals should be
provided to review administrative actions related to customs matters.
In the principles stated above the GATT members have, in effect,
agreed on a number of conceptual elements of value which they deem

ought to be included in the valuation standards of the contracting

1/ Article VII:k(c) shown in Appendix B provides that the contracting
parties to the General Agreement and the International Monetary Fund
shall formulate rules governing the conversion of currencies for which
there are multiple rates of exchange. Such rules have never been estab-
lished. In their absence, contracting parties are permitted by the GATT
provisions to use conversion factors which reflect the value of the
currency involved in commercial transactions.
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parties. The GATT provisions, héwever, do not set forth the elements

of a cbmplete valuation standard. Lacking are certain elements commonly
present in such standards which the contracting parties are left free

t§ define as they wish. For exaﬁple, the GATT provisions do not
restrict the contracting parties in their choice of time and place.

Thus the General Agreément does not make a choice between c.i.f. and
f.o.b. valuation. Likewise, the GATT pefmits valuation based on the

actual quantity under appraisement or on the usual wholesale ‘quantity.
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Convention on the Valuation of Goods for Customs Purposes
(The Brussels Definition of Value)

The Brussels Definition of Value is a single notional standard
which bases value on the landed cost of the.goods in the country of
impartation and is applied to all imported merchandise. It is used
by a substantial number of nations some of which are formally committed
as signatories to the Convention to carry out its requirements, but
the majority of which are not so committed.

The European Customs Union Study Group, established in 1947,
undertook to draft a model valuation standard. This task wasvunder-
taken simultaneously with various other projects necessary for the
establishment of a European customs union. As avpoint of departure,
the participants built oﬁ the valuation provisions of The Havana
Charter for an International Trade Organization (Article 35) and
agreed to observe the provisions of the General Agfeement on Tariffs
and Trade relating to customs valuation, which had just been formulated.
To guide tts work, the Study Group formulated nine principles, as
follows: 1/

I. Dutiable value should be based on equitable and
simple principles which do not cut across
commercial practice.

II. The concept cf dutiable.value should be readily
comprehensible to the importer as well as to

the Customs.

I1I. The system of valuation should not prevent the
quick clearance of goods.

1/ Customs Cooperation Council, Explanatory Notes, p. 12.
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IV. The system of valuation should enable traders to
estimate, in advance, with a reasonable degree
of certainty, the value for customs purposes.

V. The system of valuation should protect the honest
importer against unfair competition arising from
undervaluation, fraudulent or otherwise.

VI. When the Customs consider that the declared value
may be incorrect, the verification of essential
facts for the determination of dutiable value
should be speedy and accurate.

VII. Valuation should be based to the greatest possible
degree on commercial documents.

VIII. The system of valuation should reduce formalities
to a minimum.

IX. The procedure for dealing with lawsuits between
importers and the Customs should be simple,
speedy, equitable and impartial.

The Study Group completed the draft of a valuation standard for
use by the projected customs union.in mid-1949. The distinguishing
feature of the new standard, the notional concept of value--'the
pfice which the goods would fetch'--was modeled after the valuation
law which had been in effect in the United Kingdom since 1935.

The new standard, which later became known as the Brussels Definition
of value, was incorporated in the Convention on the Valuation of Goods
for Customs Purposes. The Valuation Convention was one of three
related international agreements--all signed on December 15, 1950, in
Bruséels. The others were a Convention on Nomenclature for the

Classification of Goods in Customs Tariffs (the Brussels Nomenclature)

and a Convention Establishing a Customs Cooperation Council. As of
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January 1972, 66 countries, including the United States, 1/ were
members of the Council, which supervises the use of the Brussels
Definition of Value and the Brussels Nomenclature. No country can
accede to either the Valuation or Nomenclature Convention until it
has.joined the Council.

In accordance with its termé,,the Brussels Valuation Convention
came into force on July 28, 1953, after ratification by seven members
of the Council. As of January 1972, the following 25 countries,
including most of Western Europe, were Contracting Parties to the

valuation convention: 2/

Austria Ireland Pakistan

Belgium Ttaly Portugal

Denmark Ivory Coast Rwanda

Finland Kenya Spain

France Korea Sweden

Germany Luxembourg Tunisia

Greece Netherlands Turkey

Haiti Norway United Kingdom
Yugoslavia

An additional 58 countries, as listed below, at least nominally
applied the Brussels Definition of Value as of January 1972, without
being members of the Valuation Convention. Those marked with an

asterisk are, however, members of the Council.

1/ The United States joined the Council in 1970.

2/ The Japanese Minister of Foreign Affairs made a preliminary
decision in January 1972 to apply the Brussels Definition of Value
subject to approval by the Diet.
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Africa
- Algeria%* Madagascar*
Burundi* Malawi*
Cameroon¥* Morocco*
Central African Republic Nigeria%*
Chad ' Portugese overseas provinces

Comoro Archipelago - Sierra Leone

Congo (Brazzaville) Somali
Zaire Spanish provinces
Equatorial Guinea Sudan*
Gabon* Tanzania*
Gambia Uganda¥*
Ghana* United Arab Republic*
Liberia - Upper Volta
Americas
Antigua Dominica Montserrat
Argentina¥* Ecuador Peru
Barbados Grenada St. Kitts-Nevis Anguill
Chile* Guyana St. Lucia . :
Colombia Honduras (Br.) St. Vincent
Cuba Jamaica* Surinam
Trinidad and Tobago
Asia
Israel#* Malaysia* Timor
Laos Singapore Yemen
Australasia
Fiji
Europe
Czechoslovakia Iceland*
Cyprus* Malta*
Hungary Monaco

Those countries which reportedly apply the Brussels Definition
but are not members of the Valuation Convention include many of the
countries of Africa and South America plus a few Asian and European

countries. The use of minimum and arbitrary values by some of these
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countries would preclude membership in the Brussels Valuatidn
Convention until such practices were discontinued. Member and non-
member countries applying the Brussels Definition of Value accounted
for‘58 percent of world impofts-in 1970, whereas member countries

alone accounted for 51 percent.

Obligations of the member nations

Each member nation is obliged to incorporate the text of the
Brussels Definition in its national tariff laws. It may adapt the
text, for instance, by inserting therein provisions of the Intefpreta—
tive Notes or by giving the text such legal form as may be essen;ial
to render it operative in its domestic law by adding complementary
provisions clarifying the purport of the Definition. Further, each
member nation is required, in applying the Definition, to conform with
the Interpretative Notes. Together the texts of the Brussels Definition
and the Interpretative Notes constitute the valuation principles that
the contracting parties are obligated to observe. 1/

As provided by the Convention, the Valﬁation Committee of the
Customs Cooperation Council prepared an extensive series of Explana-
tory Notes for use as a guide to the application of the Brussels
Definition of Value. The Notes explain the theory and practice of

valuation under the Definition, both in general terms and with regard

1/ The Brussels Definition and Interpretative Notes are shown in
Appendix B.
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to common specific problems.

On its own initiative or on request, the Valuation Committee
advises member countries on matters concerning the valuation of goods
for customs purposes. 1/ The Committee issues a series of Recommenda-
tions, Opinions, Notes, and Studies, related to specific problems

raised by member countries.

Principal features of the Brussels Definition of Value

The Brussels Definition provides, without exception, that the
customs value of imported goods shall be their '"normal price", i.e.,
the price the goods would fetch, delivered to the buyer at the place
of importation, at the time the import duty becomes payable, 2/ on a
sale in the open market between a buyer and a seller independent
of each other. The seller is assumed to bear all expenses incidental
to the delivery of the goods to the port of importation (except
recoverable duties and taxes, e.g., drawbécks, applicable in the country
of exportation). If the normal price depends on the quantity sold,
the quantity to be considered is assumed to be the same as that in the

shipment being valued.

1/ Article VI(d) of the Valuation Convention.

2/ The phrase "at the time the import duty becomes payable' is ambi-
guous. The Interpretative Notes, instead of clarifying the ambiguity,
permit countries to choose between (a) the time at which the entry is
presented or registered, (b) the time of payment of customs duty, or

(c) the time of clearance. This latitude of choice could in some instances
make substantial differences in dutiable value of goods. For example,
under option (c), costs of transportation and warehousing in the import-
ing country could be included in the dutiable value of goods upon their
release from customs bonded warehouses.
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The Brussels Definition thus establishes a standard based on value
at the place of importation. It establishes a "motional'" concept of
valuation--i.e., the value to be determined is the price the goods
would command if sold in accordance with specified terms. It is a

single standard, applicable to all goods irrespective of whether the

articles are obtained under a transaction in the cpen market between

a buyer and a seller independent of each other and regardless of the
terms of the contract, sale, or arrangement. In every instancg, it is
intended that the dutiable value shall correspond to the price for the
imported merchandise being valued at the place of importation, beforé
payment of duty, at which a seller would be freely willing to sell and
a buyer freely willing to buy.

Guidelines for administration.--Like most valuation standards,

the Brussels Definition must be administered principally on the basis
of information respecting the shipment involved and related commercial
transactions and conditions. To this end, the architects of the
Brussels Definition suggest a variety of methods by which the notional
value may be determined or constructed. Apart from certain specific
recommendations, these methods are proposed as acceptable, but not
mandatory, valuation techniques.

The actual transaction price is recommended for acceptance as a
valid base for the determination of the customs value of the goods being
entered. To be accepted without adjustment, it must be equivalent to

an open market competitive price and the circumstances of the sale must
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conform with the elements of the Brussels Definition as construed in
the Interpretative Notes.

If certain circumstances of the sale do not accord with the elements
of the Brussels Definition, the transaction price is adjusted to account
for the differences. For example, various costs to the importer asso-
ciated with delivery to the place of importation are added if not
included in the transaction price. These costs might include freight,

‘ insurance, commissions, brokerage fees, packing costs, loading and
unloading charges, and certain foreign taxes. Adjustments to the
commercial invoice price for a difference in time may include interest
costs or their equivalent on extended prepaid orders or an adjustment

for a significant change.in price betweén the time of the purchase

and the time of importation. Information on which adjustments of this
nature may be based is génerally available to the customs from commercial
documents of other import transactioms.

A more complicated type of adjustment of the transaction
price may be used for importations by selected purchasers, sole
concessionnaires or franchise buyers or for importations where an
importer and an exporter are related. This type of adjustment to the
invoice price is popularly termed "uplift". Foriexample, if the buyer,
in consideration of.his assumption of responsibility for advertising,
promoting, or servicing trade-marked items, has obtained special rebates
or reductions in price which are not freely or generally available
to all buyers, the price may be adjusted upward to the level at which

the goods would be generally available to all buyers by disallowing
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Air freighf, for example, though it may be higher than surface
transport, is included in customs value if the value of the merchandise
is enhanced by air shipment. Some countries do not include that
portion of the air, 1§nd, or waterway freight which represents the

cost of transportation wi;hin_the territory of the country of
impoftation. '

Problems common to any valuation systém based upon open market
transactions confront customs officials in placing a value on imports
not freely offered to all buyers and transactions between related
parties. Nevertheless,‘the techniques used under the Brussels
Definition enable customs authorities to use transaction prices,
either with or without adjustments, for most importations of this
nature. As previously indicated, the customs officer may make
upward adjustments for services, such as advertising or repairs
made under a warranty, pérformea by a selected purchaser for the
benefit of the exporter.

If a transaction between related parties is suspect, customs
officials usually use what is popularly described as the "subtractive"
or "deductive'" method of looking to the expected realization from
sales in the market of the importing country, less duty, value added
- by further processing, marketing costs, and profits, to determine if
the invoice price may reasonably be accepted as a basis for valuation.
If this method indicates the invoice price is too low, a compensating
adjustment or "uplift'" may be applied to make it acceptable. The

value of comparable goods may also be used to determine whether an

uplift should be applied to a price between related parties.
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Customs officials seldom use expected realization or prices of
comparable goods except asvbenchmarks to test the authenticity of
the invoice price, so that ﬁhe reasons for any differences can be
identified and appropriate adjustments applied.

Consultation.--Most countries using the Brussels Definition

encourage consu;tation between importers and customs officials to
resolve disagreements. Both sides have an interest in timely
liquidation of entries; both are interested in finding a practical
solution with # minimum of formality; and neither customs officials
nbr importers are anxious to go to court. In contrast to the United
States, the l#ws in many of the member countries of the Brussels
Valuatioﬁ Convention provide no "presumption of correctness' on

the part of the customs. In many of these countries, the loser may
be ordered to pay court costs and the feés of the opposing attorneys.
Consequently, both sides prefer to arrive at a settlement without
recourse to the courts. Consultation enables importers and customs
to reach a common undertstanding of the facts of the case and sometimes
to arrive at a mutually acceptable compromise. Consultation most
frequently concerns the problem of uplift.

For instance, a selected purchaser importing foreign trademark
goods may object to a proposed uplift for advertising expenses which
customs officers claim are for the benefit of the exporter: Consulta-
tion may show that the advertising is in the importers name as well

as that of the foreign trademark holder, and customs may agree to cut

the proposed uplift in half.
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As another example, a company importing from a foreign affiliate
may object to a proposed uplift based on expected realiéation.
Consultation may develop information indicating that marketing costs
were higher than customs had allowed in its calculations and that
the proposed uplift should therefore be reduced.

. In practice, most uplifts are calculated for specific products
of specific importers. Once calculated, they are then automatically
applied to subsequent importations of that product by that importer
until either the customs or the importer seeks a change through
further consultation. This procedure, once established, facilitates
the timely liquidation of most entires to the apparent general
satisfaction of both the customs service ana importers. Most entries
are liquidated in less than two days and, in some countries, within
a few hours. |

The process of arriving at timely and mutually agreeable solutions
to valuation problems through consultation requires that customs
officers be highly competent, that they have a thorough knowledge
of the Brussels Definition and its supporting documents, and that, in
addition, they be allowed some latitude for compromise solutions with
appropriate safeguards'against corruption. Most countries give
importers the right to go to higher administrative authority, and in
some countries modifications of valuation decisions may be made only
by higher authority. Consultations between importers and customs
officials result in timely and practical solutions to many but not

all valuation problems. Two avenues remain for settlement of unresolved
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problems: (1) the Customs Cooperation Council and its Valuation
Committee and, (2) the courts.

Customs Cooperation Council and its Valuation Committee.--New

valuation problems are continually arising in the course of inter-
national trade. The incréasing proportion of trade by multinational
firms and the increasing use of containerized shipping and computerized
accounting present new valuation problems. The Customs Cooperation
Council and its Valuation Committee provide a continuing forum‘for
discussion and recommendations on appropriate methods of handling new
valuation problems and disputes on an abstract basié. Only govern-
ments are represented on the Council and on itsVValuation Committee,
but importers, expérters, and producers concerned with valuation
problems have access to the Council through the representatives of
their government.

The Valuation Committee of the Customs Cooperation Council

meets three times a year and is assigned the following tasks: 1/

To collate and circulate to the member nations information

concerning the valuation of goods for customs purposes by
each of them;

To study the domestic laws, procedures, and practices of

the member nations, and to make recommendations to the
Council or the member nations designed to secure uniformity
of interpretation and application of the Brussels Definition
and standardization of procedures and practices;

To prepare explanatory notes as a guide to the application
of the Definition;

1/ Customs Cooperation Council, The Brussels Definition of Value
for Customs Purposes, pp. 21-22.




On its own initiative or on request, to furnish to member
nations information or advice on any matters concerning

the valuation of goods for customs purposes;

To submit to the Council proposals for any amendment of the
present Convention which it may consider desirable;

To exercise such other powers and functions of the Council
in relation to the valuation of goods for customs purposes
as the Council may' delegate to it. ’

Under the Convention, member ngtibns having disputes fegarding
the interpretation aﬁd abplicat16ﬂ~of the Brussels Definition are
difectéd to attempt to settle them first by negoti#tion. Failing
that, the Valuation Committee will consider the dispute and make
recommendations for its settlement.; If that step fails, the Customs
Cooperation Council will consider the dispute and endeavor to resolve
it; its recommendations are bindinngnly if tﬁe countries involved
agree in advance to accept them.

Courts.--Both the GATT (1n Article X,3) and the Customs Cooperation
Council (in its ninth principle) indicate that g&vernments should provide
impartial-re&iew of appraisment decislons. The GATT provision specifies>
that such review should be conducted by a tribunal independent of the
agency entrusted with admiﬁistration of thé customs laws. The Brussels
Valuation Convention‘recommeﬁds but does not require that each member
country grant a right of appeal. 1/. All member countries of the
Brussels Valuation Convention, however, provide importers the right.
of appeal either to higher administrative authority or to the courts. 2/

In most countries, this appeal may be made to courts or arbitration

bodies independent of the customs administration. As previously

"1/ Customs Cooperation Council, The Right of Appeal in Customs Matters,
Study No. 10, Brussels, 1966.
2/ The word "court" when used in relation to foreign countries is
intended to connote "judicial, arbitral, or administrative tribunals"
which are independent of the agency administering or enforcing the

customs laws of each country.
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indicated, the laws in many member countries of the Brussels Valuation
Convention provide no presumption of correctness on the part of the
cuétoms and must often make a judggent as to what value best fits

thé Définition. As a consequénce, fhe courts (ana independent arbitra-
tion ﬁodies) sometimes arrive at a value that.coincides with the
coni_:entioﬁs of .'ne:lther the customs nor the complainant. In some countries,
th;fe ié ;»fu¥the¥ right of appeal from national court decisions to

thé internafiéﬁal Court in Luxembourg. The decision of the latter court
is advisor& but generally accépfed by the national court in its final
decision.

. .The extent of court_acti#ity on customs valuation varies consi&er-
ably from ;o;ntry to country, depending largely én the extent to which

é éountry facilitates comprémise settlements through consultations within
the administrative hierafchy and also depending upon the degree of
jeopardy to the importer in going to court. In a number of countries,
‘the loser is required to pay court costs plus the expenses of the
attorneys for both sides. In some countries, the valuation case goes

to a criminal court, where the importer is subject to a fine if he

loses.

Common Market countries.--In 1968, the six common market countries
adopted a common regulation on the valuation of imports for customs

purposes. It incorporates the Brussels Definition and-harmonizes

many divergent practices which had previously existed in the statutes



36

and regulations of the individual member countries. 1/ Goods destined
for any member country may be entered and pay duty at any port in the
Community. Importers may pay duty in one country for'subsequent ship-
ment to a second country or may tranship in bond through one country |
for payment of duty in a second country. The member state of entry |
retains half the revenue and the other half goes to the Community.
Beginning in 1975 all customs collections will go to the Community.

‘The regulation establishes a Customs Valuation Committee for the
Community to provide a continuing forum for harmonization of customs.
valuation among the member states. The Community is establishing a
common training school for customs officers; it has largely harmonized
differences in the treatment of time and place. With res?ect to -
"time", the Common Market regulation provides that prices actﬁally paid
or payable may be accepted as long as the goods are received within

their usual delivery period, which may in no event exceed 24 months.

1/ Reproduced in Appendix B3. While the European Community applies
the Brussels Definition of Value in administration of the common
customs tariff, it is not used for the import valuations required in
the determination of variable import levies imposed by the Community
on certain agricultural products. The variable import levies are a
device used to achieve minimum import prices at a level high enough
to prevent interference by imports with internal price policies for
grains, dairy products, sugar, olive o0il, and certain other products.
A minimum c.i.f. value is determined for imports of a particular
class of products and a specific levy is applied to make up the
difference between such minimum c.i.f. price and the minimum import
price goal for such class of products. As indicated, the c.i.f. price
for all imports is taken as the lowest offer price. Since there is
usually a range of offer prices, the use of the lowest offer results
in a higher variable levy on some shipments than would prevail if
valuation procedures strictly in accord with the Brussels Definition
were used.
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The Common Market countries ére attempting to harmonize uplifts and,
significantly, will attempt to harmonize court procedures. The latter
two tasks admittedly will take some time to .achieve.

In general, the Netherlands and Belgium have not imposed uplifts
as frequently norto the same extent as Germany, France, and Italy on
concessionaire items and transactions between related parties. This,
along with quick customs clearance, has tended to encourage entry at
the big ports in the Netherlands and Belgium for transshipment. With
respect to uplifts for sole concessionaires or selected purchasers,
German customs officials publish and apply general uplifts on certain
commodities- (seldom.over 157)-based upon industry studies and place
the burden of proof upon the importer to justify a lower or no‘uplift;
France is in the process of adopting similar practices. Italy imposes
some automatic uplifts. In the Benelux countries, there are no
commodity uplifts as such, but there are uplift determinations, wheni
indicatea, for individual products imported by particular firms. For
some products, such as pharmaceuticals, the upiifts may be  as much as
100% or more to offset nominal transfer prices. About 99 percent of
the total number bf entries in the Community are liquidated on the
basis of the invoice price with or without adjustments. Abéut
9 percent, however, is subject to uplift in order to apprdximate
a competitive price. In the Netherlands, only about 1-1/2 percent
of the entries is subject to uplift.s The Community hopes to

harmonize these divergent praétices on uplifts among the member states.
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Within the Community, Germany has the most court cases on valuation
with several hundred per.year. Most appeals are on uplifts for sole
concessionaires. On the other hand, Belgium has Qirtually none. In
Belgium and France, most disputes that are not settled by consultation
within the customs hierarchy are settled by an arbitration committee
and do not reach the courts. In France, an appeal from the arbitration
comnittee would go to the criminal courts, so that importers tend to
accept decisions below the court level. In the Netherlands there is
no significant expense in goiﬁg to court. In Germany the loser, be
it the government or the importer, has to pay court costs.

Other member countries.--The United Kingdom, Denmark, Norway, and

Ireland have agreed to join the European Community effective
January 1, 1973, subject to domestic enabliné authority in each of the
four countries. Accession would involve acceptance of the Community's
common customs valuation regulationé outlined above. All of thése
four countries are now members of the Brussels Valuation Convention
and their acceptance of the‘Community regulation is not expected to
involve significant change in the customs valuation requirements of
these four countries. '

The United Kingdom has attempted to value as closely as possible
‘to commercial practice. A recent U.K. study indicated that about
99.9 percent of the total number of entries were cleared on the
basis of actual transaction prices, either with or without adjustments.
About 13 percent of the entties involved "uplifts" for selected

purchasers or related parties. The United Kingdom emphasizes
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consultation between customs officers and importers to settle disputes
on uplifts and provides for conferences, if necessary, with the importer
at five levels within the customs hierarchy. This may be followed by
referral to an independent arbitration board before resortiné to
settlement in court. As a result of the effort to reach a practical

and mutually acceptable appraisement at the administrative level,
virtually no cases have reached the courts in the United Kingdom.

A provision for advance filing of entries enables most merchandise to
be cleared within a few hours after arrival.

The other 15 member countries of the Brussels Valuation Convention
are subject to the discipline of membership in the Convention but
cannot be expected to be as uniform in their application of the
Brussels Definition as will be the countries in the enlarged European

Community.

Non-members.--Among the 58 countries which purportedly apply the

Brussels Definition of Value but are not members of the Convention,
many have limited acquaintance with the Brussels Definition; many
continue to base valuation procedures as much on local administrative
practices as on the Definition and its Interpretative and Explanatory
Notes. Non-member countries using the Brussels Definition have no
obligation to seek guidance from the Valuation Committee. However,
many such countries do so and also request Council publications to

assist them in implementing the provisions of the Definitionm.
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These 58 countries, which accounted for less than 7 percent of
world trade in 1970, in general, accept the actual transaction price
adjusted to a c.i.f. basis as the dutiable value ﬁnless there is doubt
as to its representing a competitive sale. There are, however, notable
exceptions. Thailand, for instance, bases dutiable value on the
wholesale cash price for which goods of like kind and quantity are
sold or could be sold, at the time and place of importation, without
trade discount. Morocco defines value for duty purposes as what would
be the "cash and wholesale value'" of the goods delivered to the port
of entry. Peru determines its c.i.f. dutiable value by taking 120 per-
cent of the f.o.b. price, port of embarkation.

In addition to their use of the Brussels Definition, a number of
these 58 countries apply supplemental valuation practices to certain
articles. 1In Colombia, for instance, the dutiable value of imported
articles similar to domestically produced goods may be set at a level
not less than the average factory price of the domestic goods.
Singapore is a free port for most goods; of the duties levied, however,
about two-fifths are ad valorem based on the Singapore ''customs open
market value". Argentina, Colombia, Ecuador, and Peru may use
promulgated minimum prices when the actual transaction price appears
to be questionably low. The Central African Republic and Chad both

establish official prices on certain specified articles.
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It is common practice among these 58 countries to apply uplift
to dutiable value when import sales are not at arm's length, i.e.,
when unusual discounts are granted or special relationships exist
between buyer and seller. Nigeria adds a 4 percent buying commission
to the f.o.b. price if the invoice does not clearly state that such
commission has already been included.

Appeals procedures vary from country to country. Most countries
provide for appeals either through administrative procedures and/or
through the courts. Countries in which the administrative decision
is final and there is no recourse to the courts include Chile,

Colombia, Ecuador, Nigeria, and Peru.
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Valuation Methods Employed by the United States 1/

U.S. valuation standards and order of precedence for their use

The customs valuation system established under sections 402 and
402a of the Tariff Act of 1930 consists of several primary standards
with alternative subordinate standards. Although the system is basi-
cally ﬁositive in conception, certain elements in some of the standards
are of notional content. 2/ 1In addition, this system is buttressed by
the presumption of correctness attaching to the customs officer's value
determinations and his authority under section 500 to value goods '"by
all reasonable ways and means."

The five standards in section 402a are the valuation standards
established by the original section 402 of the Tariff Act of 1930.
Section 2 of the Customs Simplification Act of 1956 redesignated
section 402 as section 402a of the Tariff Act of 1930 and added a new
section 402 containing four additional standards. The Administration
had sought legislation to substitute the new set of standards for
the original standards. However, the original standards were retaiﬁed
for use in appraising those articles, known as "final list" articles, 3/
on which the dutiable values for fiscal year 1954 would have been smaller

- by 5 percent or more if appraised under the new section 402 standards.

1/ Provisions of U.S. Customs valuation law are reproduced in Appendices
B4, C, D, and E. An historical perspective to U.S. customs valuation is
presented in Appendix F.

2/ See Appendix B4 for notional content in U.S. standards--sections 402
(c), (d), (e), and (g)(1) and 402a (£) and (g). '

3/ A list published by the Secretary of Treasury in 1958 pursuant
to.section 6(a) of the Customs Simplification Act of 1956 (Public Law
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927, 84th Cong.). This list was published in T.D. 54521, which is
reproduced in appendix C to this report. The 1956 act directed the
Secretary to list all articles for which the new standards would

result in a reduction of 5 or more percent in appraised value (based

on imports in fiscal 1954), and directed that such listed articles be
appraised under the old standards now set forth in section 402a. A
study conducted by the Bureau of Customs of all entries appraised under
section 402a during the month of April 1965 indicated that the duties
collected on these entries would have averaged only 1.0 percent less

if appraisal had been under section 402 instead of section 402a. Thus,
it appears that the difference in appraised value under the two sections
may have narrowed since 1954. (see appendix H, table 3).



The nine standards provided by sections 402 and 402a are listed

as follows:

Section 402 Section 402a

Foreign value

Export value Export value

United States value United States value
Constructed value Cost of production
American selling price American selling price

The stahdards in section 402 and those in section 402a differ
significantly by reason of definition. Standards that are identical
or kindred in name and description differ because terms used in section
402a, which had acquired meanings through administrative and judicial
rulings, weee statutorily redefined in section 402. Despite the many
variations in valuation resulting from the use of the nine standards,
however, two common characteristics prevail. The seven standards, other
than the two designated as American selling price (ASP),,aIe based upon
the value of the goods in the country of exportation. 1/ The two
American selling price standards are based upon the selling price in the
United States of the domestic counterpart of the imported article. 2/

Within the overall U.S. valuation system, there are sixedifferent
subordinate systems for determining éustoms values. The article deter-
mines which subsystem will be used. Each subsystem consists of a primary

standard and two or more alternate standards. Each of the nine individual

1/ The two U.S. value standards use the U.S. market price as the basis
for the determination of dutiable value. This price is adjusted, however,
in order to approximate value in the country of exportation.

2/ See Appendix D for articles subject to American selling price
valuation.
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standards is employed in.more than one subsystem. Indeed, a given
standard may serve as a primary standard in one subsystem and an alter-
nate standard in anqther; moreover, a standard may serve asithe first
alternate in one subsystem and the second alternate in another.

The category of articles to which each of the six subsystems applies,

and the primary and alternate standards, in order of precedence, are as

follows:
Subsystems,
standards and order
Articles of application
1. Those not on the final list As defined in section 402:
*  and not subject to ASP a. Export value
valuation b. United States value
c. Constructed value
2. Those on the final list As defined in section 402a:
and not subject to ASP a. Foreign value or ex-
valuation port value, whichever
is greater
b. United States value
c. Cost of production
3. Benzenoid chemicals subject As defined in section 402:
to ASP valuation and not on a. American selling price
the final list b. United States value 1/
c. Export value
d. Constructed value
4. Benzenoid chemicals subject As defined in section 402a:
to ASP valuation and on the a. American selling price
final list b. United States value 1/

c. Foreign value or export
value, whichever is
greater

d. Cost of production

1/ 1In the case of benzenoid chemicals, if there is no similar com-
petitive article produced in the United States, headnote 4, part 1 of
schedule 4 of the Tariff Schedules of the United States requires the
use of United States value before resorting to the general use of the
regular standards of wvaluation.
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Subsystems,

standards and order

Articles—-Cont. of application--Cont.
5. Those subject to ASP As defined in section 402:
valuation under section 336 a. American selling price
and not on the final list 1/ b. Export value

c. United States value
d. Constructed value

6. Those subject to ASP As defined in section 402a:
valuation under section 336 a. American selling price
and on the final list 2/ b. Foreign value or export

value, whichever is
greater

c. United States value
d. Cost of production

Under any of these subsystems, customs may use the "all reasonable ways
and means" authority provided by section 500. The order of precedence
for the use of these standards under the first four subsystems is shown
diagrammatically on the following page.

Nearly all merchandise entering free of duty or subject to specific
duty, and a large proportion--possibly asAmuch as 80 percent by value--
of the merchandise subject to ad valorem or compound rates of duty, are
valued under the first subsystem listed, while most of the remainder is
valued under the second subsystem. The final four subsystems are limited
to those few articles subject to American selling price, and account '
for less than 2 percent by value of the total imports of merchandise

subject to ad valorem or compound rates. Among these four subsystems, the

1/ The only articles currently subject to this subsystem are certain canned
clams.
2/ The only articles currently subject to this subsystem are rubber-
soled fabric-upper footwear and wool knit gloves valued at not over
$1.75 per dozen pairs. No such gloves have been imported in recent
years.



*SWSIT °d°S°V-UOU 103 SB SWES 9yl ST $23BIS Pa3lTun dY3 UT pednpoid 8I[OTIAT 03 IBTTWUES IO 9T 3J0u 3Inq ° omw.n 3o

39V 33TABL Y3l JO 9EE °O98 IPpuUR UOTIBNIEBA °d°S'V 03 I02[qns sa[OT3IIE 103 SPIBRPUBIS JO UOTIDATIS JO 19pI0 pue SUOTIBUTWIAIIAP IYL--"dION
*UOTIBI2IGIBIUT 10 BUTPIOM UT SIOUSIIFFITP

uf I9y3ye ‘UOTITUTIOP IOUTISTP B SBY PIBPURIS UO®S. ‘BZQY PUB ZQY SUOTIVAS Y30Q 19puUn SPABPUBIS TEOTIUSPF 9q 03 iwadde 219yl yBnoyIty /T

g v
\...?».w__ﬂun R Bugigs LLYTN \mu.:.4> £ oNoA
wo3t 2y 3 wasmay | | PERERD) | gy || podxg
/.//// .\\ ST N7 N\

— — _ . . ~~ ~ ~~ - \ ~ J
T 7 T o0 Yy Y
P b ” _ | | | [ -

N T R R T R T B I [
b _ | _ _ _ _ ] | | 1 | _
! _ _ _ _ _ \90VIWIRRF Mqoust | [31q0una | [orqoun _ _ H.uuvo“_t_ 03v¢t¢0.“~ | _ _ _
Pnjoa Lbrase) -ngp ~adyop pyon vors P
N T R T A | g&m o | LesllEsl
L | _ | N B R _ |
I - _ e 1
i i _ 1qou || Bjgoviw © | dnqeunw v ) _ qouna Aounu dqouw qouw .
| onpn| [ onen _ =anj2p Jod | <n49p arap Joul -1%9p -)39p ~439p 4Ou| -1243p 104} | ~sopoP _
(gl | peba | oA Sin) [PrieeS R vnjoasn anpeA'sn ket A e s e L —
D . | _IJ.L L ] | { {
. L , AR N 1
e I 3 sn w2 R

) -4 cadyop 7oA uB oy gt |- 4 - - P

b 3ys 23nposd 464 3n|DA aniva

1)&“.1. D v...m”e.ﬂ_b .NH.M“& vouﬂﬂnk poanpasg F 4N Hobg | o3

L [ _ I | 1L ] i
L | ﬂwm.m.< ] i
L . aem.tumn
P (v2av 239) u . — 1830003 oy
| ]

n ¢

ﬁ.ucuEOw.oLﬁo w04 uotssugng _

ﬁu.:o“oCG«m CO._.rc:_G> ‘*0 CO:vov_vm m:

Standards selected

Determinations re.qui;re'd



48

two pertaining to benzenoid chemicals together are substantially more
important than the other two.

Although U.S. valuation standards are applicable to all imported
merchandise, the Bureau of Customs is mainly interested in the deter-
mination of the value of those articles which are subject to ad valorem
or compound duties, or a specific duty based on value, since the amount
of the &uty payable on such articles depends on the valuation as well
as on the rate of duty. The data in the following table show that U.S.
imports subject to ad valorem and compound duties were valued at $17.7
billion in 1970. This represents 44.4 percent of all imports, which

totaled $39.8 billion in that year.

U.S. imports for consumption in 1970

Type of duty 1/ . Total value f Percent of total

¢ Billion :

¢ dollars 3
Free : 12.6 : 31.7
Specific : 9.5 : 23.9
Compaund or ad valorem s 17.7 : 44,4
Total : 39.8 : 100.0

17 Adapted from Appendix H, table 1.

Description of customs valuation.standards

The previous section outlined the six subsystems used in the United

States and noted the categories of articles to which each of the subsystems
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applies. This section briefly describes the nine standards defined by
sections 402 and 402a and indicates their approximate frequency of use.
The two export value standards.and the single foreign value stand-
ard entail a determination of prices in the country of exportation.
The export value standards specify the price of merchandise sold for
export to the United States, whereas foreign value specifies the price
of merchandisg sold for domestic consumption in the country of exporta-
tion, each including the cost of packing for export. For all items on
the final list, other than those subject to American selling price, customs
must attempt to determine both export value and foreign value and, if
both are determinable, use the higher of the two as the dutiable value.
Cost of production and constructed value determine dutiable value
through building up foreign costs, whereas the two United States value
standards define dutiable value by subtracting from the U.S. selling
price of such or similar imported goods the expenses ef bringing:the
goods from the exporting country such as freight, insurance, U.S. duty,
the importer's expenses, and profits. The foregoing seven standards
base dutiable value, either directly or indirectly, on prices or cosﬁs
in the exporting country and exclude any other costs entailéd thereafter.
The two American selling price standards base dutiable value on the price
of like or similar competitive domeétic articles in the U.S. market.
Abbreviated definitions for each of the nine standards are give
below. Complete statutory~defigitionssare,prﬁyﬁdg@iinBAppendix B:
1. Export value (as defined by section 402).--The price, at the time
of exportation to the United States, at which such or similar merchah-

dise, packed ready for shipment to the United States, is freely sold
or offered for sale in the usual wholesale quantities in the principal

markets of the exporting country for export to the United States.
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2. Export value (as defined by section 402a).--The price, at the time
of exportation to the United States, at which such or similar merchan-
dise, packed ready for shipment to the United States, is freely offered
for sale to all purchasers in the usual wholesale quentities in the
principal markets of the exporting country for export to the United

States.

3., TForeign value (as defined by section L402a).-~The price, at the
time of exportation to the United States, at which such or similar
merchandise is freely offered for sale to all purchasers in the usual
wholesale quantities in the principal markets of the exporting country
for consumption in that country, plus the cost of packing the merchan-
dise for shipment to the United States.

i. United States value (as defined by section 402).--The price, at the
time of exportation of the merchandise being valued, at which such or
similar imported merchandise, packed ready for delivery, is freely sold
or offered for sale in the usual wholesale quantities in the principal
U.S. market for domestic consumption, less (a) the usual commission or
usual profit and general expenses, (b) transportation, insurance, and
other necessary expenses from the place of shipment to the place of
delivery, and (c) all customs duties and other Federal taxes payable

by reason of importation.

5. United States value (as defined by section L402a).--The price, at
the time of exportation of the merchandise being valued, at which such
or similar imported merchandise, packed ready for delivery, is freely
offered for sale to all purchasers in the usual wholesale quantities
in the principal U.S. market for domestic consumption, less (a) a2
commission not exceeding 6 percent or profits not exceeding 8 percent
and general expenses not exceeding 8 percent, (b) transportation,
insurance, and other necessary expenses from the place of shipment to
the place of delivery, and (c) the import duty.

6. Constructed value (as defined by section 402).--The sum of (a) the
cost of producing such or similar merchandise at a time before the

date of exportation which would permit production, (b) the usual general
expenses and profit made by producers in the exporting country on sales
of such or similar merchandise in the usual wholesale quantities for
export to the United States, and (c) the cost of packing the merchandise
for shipment to the United States.

7. Cost of production (as defined by section 402a).--The sum of (a)
the cost of producing such or similar merchandise at a time before

the date of exportation which would permit produetion, (b) the usual
general expenses (but not less than 10 percent of the cost of produc-
tion) and the usual profit (but not less than 8 percent of the sum of
the cost of production and the allowance for general expenses) made by
producers in the country of manufacture on sales of such or similar
merchandise, and (c) the cost of packing the merchandise for shipment
to the United States.
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8. American selling price (as defined by section 402).--The price, at
the time of exportation of the imported article, at which a competitive
article, produced in the United States and packed ready for delivery,
is freely sold or offered for sale in the usual wholesale quantities

in the principal U.S. market for domestic consumption, or the price
which the owner would have received or was willing to receive for

such article when sold for domestic consumption in the usual wholesale
quantities.

9. American selling price (as defined by section 402a).--The price,

at the time of exportation of the imported article, at which a competi-
tive article, produced in the United States and packed ready for
delivery, is freely offered for sale to all purchasers in the usual
wholesale quantities in the principal U.S. market for domestic con-
sumption, or the price which the owner would have received or was
willing to receive for such merchandise when sold for domestic consump-
tion in the usual wholesale quantities.
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Datd showing the frequency of use of each of the nine current U.S.
valuation standards are not available. An estimate made with respect
to imports subject to ad valorem duties iﬁ 1969 indicates that 80 per-
cent of the value thereof was appraised under section 402 and 20 percent
under section 402a. This estimate further indicates that the two export
value standards accounted for 79 percentv(74 percent under section 402
and 5 percent under section 402a); constructed value and its counter-
part, cost of production, 1/ 5 and 13 percent, respectively; foreign
value, 2 percent; the two United States values, less than 1 percent;

and the two American selling prices, less than 1 percent.

1/ The use of cost of production for appraisement has materially
increased during the past decade coincident with the increase in imports
of automobiles which are generally appraised on the basis of cost of
production.
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Major differences between sections 402 and 402a valuation standards:

As noted earlier, four of the five valuation standards in
section 402a of the Tariff Act of 1930, as amended, are variations of
the section 402 standards. The fifth standard in section Lo2a, foreign
value, does not have a counterpart in section 402. The four pairs of
standards appear almost identical, but they differ significantly
because of differences in the statutory language and in the definition

given to common terms.

The two United States value standards differ in their treatment
of the amounts that may be deducted from the price of the imported
merchandise in the United States to allow for commissions or profits
and general expenses of the importer. Section L402a fixes maximum
percentages for commissions (6% of the domestic selling price), pro-
fits (8%), and general expenses (8%), while section 402 allows the
usual commissions or profits and expenses without limitation. The
section 402 standard usually results in larger deductions and a lower
dutiable value, which more closely approximates the commgrcial price
of the article at its source, than the section 402a standard.

The cost of production standard differs from its counterpart,
constructed value. The former requires that minimum profits of 8 per-
cent and minimum expenses of 10 percent be included in the customs
value, whereas the latter requires inclusion of the usual profit and

expenses, which may result in a lower dutiable value.
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One of the major differences between sections 402 and 402a hinges
on the meaning of a "freely offered" 1/ price. Four of the five stand-
ards in section L402a base value on the price at which the merchandise
is "freely offered for sale to all purchasers", Three of the four
standards in section 402 base value on the price at which the merchan-
dise is "freely sold or, in the absence of sales, offered for sale",
While the language is similar, the results are quite different. The
cited language of section 402a is not defined by statute but has been
interpreted by the‘courts to mean the highest price that any willing
buyer will pay for the goods in the usual wholesale quantities. The
cited language of section 402, however, is defined by statute to mean
the price at which the goods are sold or offered either "to all purchasers
at wholesale" or "in the ordinary course of trade to one or more selected
purchasers at_wholesale? provided the price "fairly reflects the market
value of the merchandise". This mesns that customs may take as the
basis for dutiable value either the highest price any industrial user
or reseller other than retailer (or retailer if the others do not exist)
will pay for the usual wholesale quantities, or the price paid by one
such user or reseller, provided the price fairly reflects the market
value. A considerable portion of imports, particularly trademarked

articles, are made by selected purchasers, i.e., concessionaires or

1/ Under the old valuation standards, now designated as section L02a,
the term "freely offered" included prices in actual sales as well as
unaccepted offers so long as the offers were bona fide. Under section 402,
sctual sale prices take precedence over unaccepted offers sc long as
they are freely made. The term is used interchangeably in this report
to mean "freely sold," or "freely offered" as appropriate.

-l
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franchised importers. Thus the selected purchaser concept considerably
increases the number of transactions which can be used as a basis for
determining dutiable value under the export value, U.S. value, and
American selling price standards in section 402 as compared with their
counterparts in section L402a. The practical effect of this change is
to increase greatly the number of entries for which export value under
section 402 can be determined and to lessen the need for resorting to
the use of alternate standards, particularly the more difficult con-
structed value standard.

Another difference concerns the divergent meanings given to the
term "usual wholesale quantities," which is common to the two sections.
Under section 402a, the term has been interpreted by administrative
and judicial precedent over a long period of years to mean the quantity
in which the largest number of sales is made. In section 402, however,
"isual wholesale quantities" is defined as the quantity in which the
largest volume of goods is sold.

In brief, section 402 provides the basic U.S. standards of valu-
ation; it contains simplified standards made effective in 1958.

Section 402a is a continuation, for certain articles, of the more
rigid standards which have been in effect with minor amendments since
1930. It is limited in application to articles contained on the final

list, which is not subject to administrative change.

Customs practices in the United States

As an aid to appraisement, customs maintains on file price lists

obtained from domestic and foreign producers and information on prices
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of imported merchandise, brokers' or agents'

fees, and insurance and
transportation charges. Much of this information is obtained from the
documentation required for entry. Further information is obtained
through direct inquiries by customs officers in the United States and
by Treasury Representatives and Customs attaches stationed abroad.

For édministration of ASP, customs receives samples of domestic
products and reports on domestic prices from U.S. producers of
benzenoid dyes and pigments. In addition, a reservoir of technical
information is available through the import specialists in the

New York District, who have extensive contacts with the large foreign
trade community in the New York area and furnish advisory opinions

on request to other Customs Districts. In order to obtain uniformity
of appraisement, the necessary information is distributed throughout
the Customs Service. The flow of information and of advisory opinions
is coordirnated by the Customs Information Exchange (CIE), which
circulates bulletins throughout the service in order to keep all
ports current on appraisement and classification rulings.

All merchandise imported into the United States is subject to
appraisement. In order to expedite liquidation of the large volume
of entries, customs cfficials apply the standards more consistently
to those goods subject fo ad valorem and compound rates of duty than
to those which enter either free or subject to specific duties.

Approximately 55 percent of the total value of U.S. imports for

consumption in 1970 was duty free or subject to specific rates of duty. 1/

1/ See Appendix H, table 1.
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In general, customs accepts the invoicé prices for such merchandise,
with appropriate adjustments, if necessary. However, if an invoice
price is out of line with known market prices, changes are made to re-
flect the market price in accord with the best information available.
Current market prices are occasionally used for those non-ad valorem
items‘which are imported extensively by related firms at non-commercial
prices (bananas and coffee, for example). These prices are distributed
to the Distriet Directors in order to. provide thé greatest possible
statistical uniformity for non-ad valorem imports;

For ad valorem merchandise, however, customs follows the six
appraisement subsystems previoﬁsly described. The officer first deter-
mines whether the article is on the final list so as to ascertain
whether section 402 or 402a applies. He then determines whether the
article is subJect to appraisement under the American selling price
standard. If neither the final list nor ASP applies, export value as
defined in section 402 is the primary standard to be applied. Under
this standard customs must then determine the freely offered price for
the "usual wholesale quantities" of such merchandise, i.e., the high~
est price paid by any willing purchaser at wholesale, or the highest
price paid by one or more selected purchasers at wholesale, provided
the price fairly reflects market value. ‘If the purchase price of the
imported goods is not a freely offered price, customs uses the price
of identical goods from the same manufacturer, énd if this is unavail-
able or unacceptable, the price of identical goods from another manu-

facturer, similar goods from the same manufacturer, and similar goods



58

from another manufacturer (all from the same exporting country as the
goods under appraisement), in the order listéd, in order tc determine
the "freely offered" price. Only when sales and offered sales of each
of these types of merchandise to wholesalers have been exhausted with-
out producing an acceptable dutiable value does customs pass to sales
to retailers and, if it should ultimately prove necessary, tc sales to
consumers, .in order to determine the freely offered price. When sales
of each of the listed types of merchandise at each of the three trade
levels have been examined without success, the appraisement process
passes on to the first alternate standard, United States value, and,A>
if this in turn proves fruitless, to the second alternate standard,
constructed value.

If the imported merchandise is on the final 1list or is subject to
ASP, different considerations apply. For articles on the final list
and not subject to ASP, customs must determine both export value and
foreign value, if possible, in order to select the higher of the two. .
The freely offered price for all final list articles is the highest
price offered to any willing purchaser at any trade level for the usual
wholesale quantities. If the imported merchandise is subject t¢ ASP
valuation, customs must first determine whether the imports are indeed
competitive with a domestic prog7ct. Benzenoid chemicals are competi-
tive if they are "like in use”", while footwear is competitive if it is
"like in physical characteristics". If it is determined that the im-

ported goods have more than one domestic counterpart, the dutiable

1/ In practice, "like in use", except for a few dyes, is generally
interpreted by Customs to mean identical.
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value is the freely offered price of the U.S. producer whose price is
closest to thé price of the imported product. The ASP is usually, but
not always, the lowest U.S. price. It occasiénally happens that there
are two ASP's, based on prices of two different U.S. producers, appli-
cable to imports of the same benzenoid chemical from two different
sources because the foreign producers sell at different prices.-

In practice, the purchase price of the goods under appraisement
is used as the basis for determining the dutiable value of perhaps T5
percent of the value of all ad valorem imports, and the cost of produc-
tion of the goods under appraisement is used for most of the remainder. ;/
The price of identical 2/ or similar merchandise is used only infre-
quently as a basis for appraisement, i.e., in cases where price changes
have occurred between the time of sale and the time of exportation.
Although satisfactory identification of similar merchandise may be
difficult, provision for its use is desirable for cases where there is
no purchase pricé or the purchase price, for one reason or another, is
regarded as unacceptable, but where acceptable prices for similar

merchandise are readily available.

Many aspects of the U.S. valuation system are complex and burden-

some to administer. Customs officials have developed practices. which

1/ In terms of numbers of entries, the purchase price is used as a
basis for determining a still greater percent of imports. The determina-
tion of the cost of production of an article, once made (e.g. auto-
mobiles), is generally used for all subsequent entries of that article
during a contract period and need not be determined for each entry.

2/ The U.S. customs makes no distinction in order of precedence as
between the actual merchandise and identical merchandise produced by
the same manufacturer. The freely offered price closest to time of
exportation governs. Identical here refers to identical merchandise
from another manufacturer.
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facilitate the administration of these standards. For example,

determinations with respect to the elements of time, place, quantity,

and transaction level are based on the operations of individual firms.

Any other approach would be impossible to administer and would
preclude any extensive use of the purchase price of the goods as a
basis for appraisement.

The time elément presents few administrative problems. Invoice
price differs from the value at the time of export only for the
relatively few items whose prices fluctuate widely in a short period
of time. In most cases the delay between the date of the contract
and the date of exportation is short enough to permit only minor
price variations. 1In practice, the contract price is usually accepted
as the price on the date of exportation, except during periods of
unusuhl“ﬁrice instability or currency fluctuations.

The dominant issue in 1itigation’of appraisements concerns the
element‘of place, specifically whether the merchandise was freely
offered ex-factory or f.o0.b. port of export. Custﬁms m#intains
records of foreign manufacturers who sell ex-factory and may have
information)that a gith foreign ﬁanufacturér does not freely sell or
cffer to sell on an éﬁ—factory basis. These records do not always
confirm the claim, frequently made by importers, that the merchandise
was offered ex-factory and that the terms of the contract with the
exporter so specified. Charges such as inland freight to the port of

export and any intermediary agent's commission (which importers claim
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to be a cost associated with transporting the goods to the port of
export) may thus become subject to duty. This issue is especially
important in U.S. trade with the Orient where prices are increasingly
quoted on an ex-factory basis and, because of the language barrier,
intermediary agents are often employed by the exporter.

The elements of quantity and transaction level are encountered

in the administration of "usual wholesale quantities". Customs is
required to determine the price at which the merchandise is freely
offered to all purchasers in the usual wholesale quantities. If the
importer is a retailer, or if the quantity is less than the usual
wholesale quantity, customs will ascertain the price applicable to
the usual wholesale quantities and appraise on that basis whenever
the duty is materially affected. However, customs can accept the
actual quantity of the entry in most cases since the "usual wholesale
quantities" is determined with respect to the exports of a particular
firm.

The element of competitive conditions is reflected in U.S.

valuation standards in the requirement for a 'freely offered" price.
Administration of non-arm's length transactions poses a serious problem
for customs because of the growing importance of multinational firms

in international trade. In some cases neither export value nor U.S.
value can be used because a freely offered price does not exist. To
arrive at dutiable value in this situation,lcustoms usually resorts to
constructed value or cost of production. Occasionally customs may have

to use notional authority such as is provided by sections 402(g) (1)
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and 500 in appraising customs values under the latter standards, or
the notional authority in sections 402(e) and 402a(g) in appraising
under the American Selliﬁg Price standards.

The time required for appraisement may vary. Importers usually
know the customs value before filing formal entry papers, and a
pre-éntry review procedure allows them to receive notification, within
two days after filing, of any changes made during a preliminary review.
Approximately 90 percent of all entries pass through this preliminary
review with no change. Formal notice of liquidation usually takes
6 to 8 weeks, but problem entries, including those involving possible

fraud or penalty actions, may take several years.

Appeals procedure

Protests of appraisement are to be filed with the Customs District
Director or Port Director within 90 days of the date of notice of
liquidation or reliquidation. 1/ The District Director is required to
review and act on a protest within two years from the date the protest
was filed. Requests may be made for an accelerated disposition of a
protest when the District Director has not reviewed the protest and ‘
acted thereon within 90 days. His failure to act within 30 days after
receipt of such a request is deemed to be a denial of the protest.
Prior to the Customs Court Act of 1970, most protests to Customs

officials on appraisement resulted in no changes other than corrections

1/ Statutory provision for protest of an appraisement to the Bureau of
Customs is found in sections 514, 515, and 516 of the Tariff Act of
1930, as amended. See Appendix E.
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of clerical errors. Review on a higher level by €ustoms officials
who did not participate directly in the decision which is the subject
of the protest may be sought by the protesting party in lieu of
review by the District Director, provided the issue is (1) an alleged
failure to follow a published Customs ruling, (2) a question of law
or fact which has not been ruled upon by the Commissioner of Customs
or the courts, or (3) a matter previously ruled upon but involving
new facts not considered in connection with the previous ruling.

The importer may bring a civil action in the United States Customs
Court to contest the denial of any protest. Appeals from'decisions_
of the Customs Court may be made to the U.S. Court of Customs and
Patent Appeals (C.C.P.A;) in cases invoiving questions of law. _Ifﬁ
the C.C.P.A. rules against the importer, he may petition the Supreme

Court of the United States for a review by a writ of certiorari.

. During the period from October 1, 1970 to December 31, 1971,
1,459 summons were filed (civil actions are commenced by filing a
summons and paying a fee) concerning customs appraisements. During
fiscal year 1971, the customs courts decided 51 valuation issues
affecting hundreds of shipments. The results of the rulings during
that period were 33 issues won by the government involving $2.8 million

in contested duties and 18 issues won by importers involving $8.4 million 1/

1/ Includes one unsettled case before the Court of Customs and Patent
Appeals involving $7.6 million which has been remanded to the lower
tribunal (Customs Court) for review of additional pertiment data.
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in contested duties. Much appraisement litigation concerns the
"ex-factory - f.o.b. port of export" issue discussed in the prior
section. A large portion of the remaining litigation concerns
constructed value and cost of production determinations made by
Customs in appraising goods sold between related parties.

.ﬁ.S. manufacturers, producers, and wholesalers may also petition
the Commissioner of Customs for a review of the customs appraisement
of a particular imported article like that sold by the petitiomer.

If the petitioner is dissatisfied with the Commissioner's decision,
he may contest the appraisement in the customs courts. Such cases

are rare.

Counstitutional requirements for valuation standards

A legislative history of the various U.S. valuation standards
shows that standards which include freight and insurance in dutiable
c.i.f. value have had doubt cast upon their constitutional validity
in congressional debates and feports. The doubt was premised on the

belief that there was a lack of uniformity or the possibility of

preferential treatment. It seems appropriate, therefore, to include

in the report a brief comment on the judical precedent on the subject.
The doubt has been based on two constitutional provisions in Article I,
consisting of section 8, clause 1, and section 9, clause 6, which

read, respectively:
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The Congress shall have power to lay and collect

taxes, duties, imposts, and excises, to pay the

debts and provide for the common defense and general
welfare of the United States; but all duties, imposts,
and excises shall be uniform throughout the United States.

No preference shall'be'given by an regulation of
commerce or revenue to the ports of one state over
those of another * * *,

The underscored provisions are relevant to tﬁe subject of}discussion.
There appears to be no interpretative judicial precedent on
these provisioqs based on duties per se. However, the requifement of

uniformity has been examined with reference to other taxes and the
principles of the decisions might apply equally to duties. The
United States Supreme Court has held that the uniformity required byi
the Constitution for excise taxes is ''geographical uniformity",

not uniformity of intrinsic equality and operation. 1/ By geographical
uniformity is meant the laying of the same amount of taxty on the same
articlesin each state, not uniformity in the sense of the collection
of the same amount of tax from each state. Thus, a tax may operate
unequally by reason of the unequal distribution or existence of the
article among the respective states. It seems, however, that this
interpretation does not answer the question of the constitutionality
of unequal customs valuation for duty purposes in different states
(which would be the case under a c.i.f. scheme) as opposed to unequal

distribution of the article in different states.

1/ Knowlton v. Moore, 178 U.S. 41 (1927).
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An f.o.b. customs valuation écheme may also result in unequal
~waluation. Identical goods entering the United States from different
points of origin may be valued unequally because of their different
sources. Any inequity, however, would result from the differences
associated with the sources of the goods since the valuation of identical
goods from the same source would be uniform throughout the United
States regardless of which'port the goods entered. On a c.i.f. basis,
however, identical goods from the same source could be valued differently,
depending upon the location of the U.S. port of entry. F.o.b. valuation,
therefore, does not favor one state over another or one port over
another, since, whatever the valuation may be, it is assessed uniformly
throughout the United States. C.i.f. valuation of identical goods from
the same source--because it may differ-depending upon the U.S. port of
entry--can result in unequal valuation among different states or the

ports of the same states.

Although the Supreme Court has never addressed itself directly
to this customs valuation issue, some lower courts have applied the
Knowlton concept of geographical uniformity to encompass the same
tax rate levied on a changing tax base. 1/ The Supreme Court has also
interpreted the uniformity clause to require only that "the law shall
be uniform in the sense that by its provisions the rule of liability

shall be the'same in all parts offthe Wnited States". 2/ Although this

1/ Standard 0il Co. v. McLaughlin, 67 F.2d 111 (1933); Miniature
Vehicle Lending Corp. v. U. S., 266 F. Supp. 697 (1967).
2/ Florida v. Meldom, 273 U.S. 12, 17 (1936).
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last statement must be considered obiter dictum, lower courts have

used the principle when interpreting the uniformity clause. 1/

As to the preference clause, the Supreme Court has held that a
preference resulting from geography, so long as it is reasonable,
is not a preference given to the ports of one state over those of

another. 2/

1/ Heitsch v. Kavanaugh, 200 F.2d 178 (1952), cert den. 345 U.S.
939 (1952). _ | T
2/ Alabama Great Southern R. Ce, v. U.S., 340 U.S. 216 (1950).
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Valuation Methods of Other Countries

In 1970, countries which did not apply the Brussels Definition
accounted for 42 percent of free world imports, were the source of
65 percent of U.S. imports, and were the market for 58 percent of U.S.
exports. Five of these non-Brussels countries, other than the United
States, were selected for special study in this report: Australia,
Brazil, Canada, Japan, 1/ and Mexico. These five countries for the
same year together accounted for 14 percent of free world imports;
were the source of 49 percent of U.S. imports, and were the market
for 40 percent of U.S. exports. Australia and Canada generally base
dutiable value on domestic prices in the country of exportation, Brazil
and Japan fix dutiable value at the port of importation, and Mexico
uses "official prices'" established by the government. Detailed accounts
of the valuation practices of these five countries are given in the
following pages.

Many of the remaining non-Brussels countries,which account for
a significant share of world imports, value imports on a c.i.f. basis,
using a '"normal price'" concept comparable to that of the Brussels Defini-
tion. Notable exceptions are: Hong Kong, which for most articles is a
free port; Taiwan, which uses the wholesale price of the goeds at the
port of importation less the import duty and an allowance of 14 percent
for costsvand profit, or, as an alternative, the "true" c.i.f. price

plus 20 percent; New Zealand, which, like Australia and Canada, bases

l/ Japan is expected to change over to the Brussels Definition in the
spring of 1973 or earlier.
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dutiable value on domestic prices in the exporting country; and Switzer-
land and Venezuela, lj which have tariff schedules consisting chiefly
or entirely of specific rates; and South Africa, which uses a notional

f.o.b. value.

Australia 2/

| Australia values imports for duty purposes f.o.b. port of export.
Dutiable value is defined as the actual money price paid by the Austra-
lian importer, or the "current domestic value'" of the goods, whichever
is higher, plus all charges payable for placing the goods free on board
at the port of export. The actual money price is adjusted to disallow
any discount or other deduction allowed to the Australian importer
which would not ordinarily have been allowed to every other purchaser
on the date of exportation of an equal quantity of identical goods.
The current domestic value of the goods means the amount for which the
seller of the goods to the purchaser in Australia sells or is prepared
to sell for cash on the date of exportation the same quantity of
identica1~goods to any and every purchaser in the country of export
for consumption in that country. Thus Australia bases dutiable value
on the higher of (1) the actual f.o.b. transaction price adjusted to

disallow any special discount, or (2) the value on the date of exporta-

tion of the same quantity of identical goods sold for domestic consump-

tion in the country of export plus all charges necessary for placing

g;/ Venezuela is expected to change over to an ad valarem tariff in
1972.

2/ See appendix B9 for the-text of the Australian valuation provisions.
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the goods free on board at the port of export. The alternate to actual
transaction value, the current domestic value, is similar to the !"foreign
value" standard used by the United States under section 402a. Most
Australian imports are vaiued on thé basls of current domestic value.
Whenever the dutiable value is difficult to determine, because the
goods are not sold for consumption in the exporting country, or are sold
only to exclusive agents; or are imported under any other unusual con-
ditions, the Minister for Customs and Excise may determine the dutiable
value at his discretion. Customs officials attempt to use this authority
in an equitable way, determining dutiable value, after discussions with
interested parties, on whatever basis is available and reasonable. Examples
of the types of goods which may be valued under this provision are works
of art, computers, automotive or electronic parts, leased goods, and
.intermediate chemicals for captive use. Works of art may be valued by
expert appraisal. Other products may be valued at cost of production
plus an allowance for selling coste and profit. If the exporter agrees
that the value so established is the current domestic value, entry is
made under the ususl valuation provisions, as C&Stoms prefers to use
the Minister's discretionary authority ofly when its use is mnavoidable.
The CGustoms Tariff provides ''support values" for certain specified
products madein Austraiia. If the landed, duty-paid cost of an im-
ported product is less than the support value established for that
product, the importer must pay, in addition to the regular import duty,
an additional duty equal to 90 percent of the difference between the

landed, duty paid cost and the support value. Support values have



71

been fixed for a number of chemical products, including syhthetic
resins, synthetic rubber, ethylene glycol, and triethanolamine. Prod-
ucts covered by support values account for only a small proportion of
all Australian imports.

Whenever the Collector doubts the accuracy of the declared value
of dutiable goods, he may detain the goods and assess their value on
whatever basis he deems appropriate. If the importer objects to the
appraised value, he may request expert appraisal; but if he then
refuses to pay the duty based on the value as assessed by the Collector
or ascertained by expert appraisal, his goods may be sold by the Col-
lector.

In cases where expert appraisal is not requested and a dispute
arises as to the amount or rate of duty payable which cannot be recon-
ciled by consultation withvthe Regional Customs Administration, the
importer may make an administrative appeal to the Minister for Customs
gnd Excise, or he may pay the duty under protest and take subsequent
legal action. He may begin legal action, however, only if he paid
under protest and only within six months aft?r payment of duty. In
administrative appeals, each side bears its own costs; in court pro-
ceedings, however, the unsuccessful litigant may be ordered to pay all
costs.

In order to prevent undervaluation of goods subject to ad valorem
duties, Australian law provides that the customs, at any time before
sale and delivery to a person who purchased and took delivery in good

faith and without any knowledge of the entry, may purchase any imported
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goods for the declared value plus 10 percent. It is.believed that there
are few.if any occasions when this: feature of the Australian law has been
invoked.

There have been complaints by GATT members aéainst the system of
support values, as well as complaints against current domestic value
and the customs investiéations necessary to establish that wvalue.

Those against current domestic value allege that fhis standard intro-
‘duces an element of uncertainty as to the amount of duty which the
importer will have to pay, that it works a hardship on developing
countries, and that the investigations necessary to establish current
domestic value might result in the disclosure of business secrets.
Some U.S. exporters have complained that certain products which had no
domestic sales were valued by Australian Customs at cost of production
plus the usual profit on finished products, although the products in
question were not finished products. The result, according to the
exporters, was over-valuétion and loss of sales to a foreign competi-
tor. If tﬁey cut their price in an effort to meet the competitor's
price, they are li<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>