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Terms Definitions
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ATM automated teller machine

bbl/d barrels per day
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BNC Banco Nacional de Cuba (National Bank of Cuba)
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Cuba)
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Ccup Cuban peso

CWE carcass weight equivalent

cYy crop year

DR Dominican Republic

EAR Export Administration Regulations
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GSM Global System for Mobile Communications
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GTIS Global Trade Information Services

ha hectare

HPAI highly pathogenic avian influenza

ICT information and communications technology
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Terms Definitions
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Preface

This report is in response to two request letters sent by the Senate Committee on Finance (the
Committee) to the U.S. International Trade Commission (Commission). The Commission
received the first letter on December 17, 2014, and the second, expanding the scope of the
report, on August 19, 2015.

In the first letter, under section 332(g) of the Tariff Act of 1930 (19 U.S.C. 1332(g)), the
Committee requested that the Commission institute an investigation and provide a report
giving an overview of recent and current trends in Cuban imports of goods and services,
including from the United States. The Committee also asked the Commission to provide an
analysis of U.S. restrictions affecting such purchases, including restrictions on U.S. citizen travel
to Cuba. To the extent possible, this analysis was to include an overview of Cuba’s imports of
goods and services from 2005 to the present, including major supplying countries, products,
and market segments, and a description of how U.S. restrictions on trade and travel affect
Cuban imports of U.S. goods and services. In addition, for sectors where the impact is likely to
be significant, the analysis was to include a qualitative and, to the extent possible, quantitative
estimate of U.S. exports of goods and services to Cuba in the event that the United States lifts
statutory, regulatory, or other trade restrictions on U.S. exports of goods and services, as well
as travel by U.S. citizens to Cuba.

In the second letter, the Committee requested that the Commission’s report include a
gualitative analysis of existing Cuban nontariff measures, Cuban institutional and infrastructural
factors, and other Cuban barriers that inhibit or affect the ability of U.S. and non-U.S. firms to
conduct business in and with Cuba. It also requested a qualitative analysis of the effects of
these measures, factors, and barriers in the event of changes to the U.S. restrictions, including,
but not limited to, restrictions on trade and investment; property rights and ownership;
customs duties and procedures; sanitary and phytosanitary measures; state trading; protection
of intellectual property rights; and infrastructure as it affects telecommunications, port
facilities, and the storage, transport, and distribution of goods. The Committee also asked the
Commission to provide, to the extent feasible, a quantitative analysis of the aggregate effects
of Cuban tariff and nontariff measures on the ability of U.S. and non-U.S. firms to conduct
business in and with Cuba.

In its letter of August 19, 2015, the Committee asked the Commission provide the completed
report no later than March 17, 2016, and that it contain no confidential business information.
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Executive Summary

This report examines Cuban imports of goods
and services from 2005 to the present; the
effects of U.S. restrictions on trade with and
travel to Cuba; and Cuban nontariff measures,
institutional and infrastructural factors, and
other barriers that may inhibit or otherwise
affect the ability of firms to conduct business
in and with Cuba. It also presents a qualitative
and quantitative sectoral analysis of potential
U.S. exports of goods and services to Cuba in
the event that U.S. restrictions are lifted and
Cuban import barriers are reduced.

The U.S. International Trade Commission (Commission or
USITC) conducted this investigation at the request of the U.S.
Senate Committee on Finance. To produce this report, the
Commission used information from a variety of sources,
including publicly available literature and data, interviews and
fieldwork, and the Commission’s public hearing. The
Commission used qualitative and quantitative measures to
analyze the effects of U.S. restrictions and to estimate the
potential for increased U.S. exports of goods and services to
Cuba in the event that statutory, regulatory, or other trade
and travel restrictions are lifted.

Information used by the Commission to identify U.S. goods
and services sectors that could be significantly affected by the
removal of U.S. restrictions on trade with and travel to Cuba
included Cuban import statistics; U.S. production and export
data; information about Cuban market conditions; publicly
availably industry information; and anecdotal evidence
obtained through fieldwork, the Commission’s public hearing,
written submissions, and contact with U.S. producers,
exporters, and trade associations.

Findings

U.S. restrictions on trade with
and travel to Cuba have
reportedly shut U.S. suppliers out
of a market in which they could
be competitive on price, quality,
and proximity. Inability to offer
credit, travel to or invest in Cuba,
and use funds sourced and
administered by the U.S.
government are cited as the most
problematic U.S. restrictions.

Cuban nontariff measures and
other factors may limit U.S.
exports to and investment in
Cuba if U.S. restrictions are lifted.
These measures and factors
include Cuban government
control of trade and distribution,
legal limits on foreign investment
and property ownership, and
politically motivated decision
making regarding trade and
investment.

Absent U.S. restrictions, U.S.
exports in several sectors would
likely increase somewhat in the
short term, with prospects for
larger increases in the longer
term, subject to changes in Cuban
policy and economic growth. U.S.
exports could increase further if
Cuban import barriers were
lowered.
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Overall U.S. agricultural exports to Cuba could see significant gains from the removal of U.S.
restrictions on trade. Some sectors may see immediate expansion, while others would more
likely experience additional sales after Cuban tourism, incomes, and foreign capital have grown.
For manufactured goods, exports would likely increase somewhat after the removal of U.S.
restrictions, with prospects for larger increases in the longer term, subject to changes in Cuban
policy and economic growth. In the services sector, U.S. exports would not likely grow
significantly in the near term; however, exports of services could increase given a longer time
span, additional economic growth and reforms in Cuba, and closer ties between the United
States and Cuba. Features of the Cuban market that are most likely to affect the growth of U.S.
exports of goods and services, such as government control of trade and distribution, weak
infrastructure, and limitations on investment, are discussed below.

The following section gives an overview of Cuba’s imports of goods and services during
2005-14, including a discussion of major supplying countries, products, and market segments.
This is followed by a description of possible Cuban barriers to U.S. exports and investment in
the absence of U.S. restrictions. Finally, the section discusses the effects of removing U.S.
restrictions on U.S. exports of goods and services to Cuba for agricultural goods, manufactured
goods, and services.

Cuban Imports of Goods and Services

Although the government and economic systems of the United States and Cuba are vastly
different, economists, academics, government officials, and businesses all acknowledge that
there are natural trade ties between the United States and Cuba and that the two countries are
complementary markets. Before initial U.S. restrictions were implemented in 1960, Cuba was a
major U.S. trading partner, ranking as the seventh-largest U.S. export market. In 2014,
however, it ranked as the 125th-largest U.S. export market, with U.S. exports to Cuba totaling
just $299 million. While the announcement of normalized U.S.-Cuba relations and the
liberalization of certain U.S. restrictions was expected to boost U.S. exports to Cuba, U.S.
exports in 2015 actually declined by 40 percent to $180.3 million from 2014. Cuba’s primary
import suppliers are Venezuela, the European Union (EU), and China, which together accounted
for 69 percent of total Cuban imports in 2014, the latest year for which such data are available
for Cuba’s other trading partners (figure ES.1).

Total Cuban imports of goods peaked at over $11.7 billion in 2008; dropped sharply in 2009
because of the global recession; climbed to $10.7 billion in 2013; and fell by 13 percent to
$9.3 billion 2014. Nonagricultural products accounted for the vast majority (79 percent or
$7.3 billion) of total Cuban imports in 2014 (figure ES.2).

Agricultural goods accounted for only 21 percent ($2 billion) of Cuba’s imports from the world
in 2014. In contrast, U.S. exports to Cuba consist almost entirely of agricultural products,
accounting for 95 to 99 percent of total U.S. exports to Cuba during 2005—-14. Such exports
totaled $285 million in 2014.
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Figure ES.1: Cuban imports from the world by trading partner, 2005-14 (million dollars)
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Source: GTIS, Global Trade Atlas database (accessed December 29, 2015); USITC estimates.
Note: See appendix table J.1.

Figure ES.2: Cuban manufactured and agricultural goods imports from the world, 2005-14 (million
dollars)
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Note: See appendix table J.3.

U.S. International Trade Commission | 7



Overview of Cuban Imports of Goods and Services and Effects of U.S. Restrictions

Cuba’s imports of services are limited, despite more than doubling from $1 billion in 2005 to
$2.5 billion in 2014. By comparison, Cuba is a strong exporter of services and has run a
persistent surplus in the balance of services trade over the past decade. This surplus was valued
at $9.8 billion in 2014, which has partially offset Cuba’s trade deficit in manufactured goods and
agricultural products.

Effects of U.S. Restrictions on Trade with and
Travel to Cuba on Cuban Imports of U.S.
Goods and Services

U.S. restrictions have greatly curtailed the amount of U.S. trade that is permitted with Cuba.
Even in sectors such as agriculture, in which U.S. exports to Cuba are allowed, market share has
been lost to foreign firms that can offer Cuba credit and financing, use government funding to
promote their exports, invest in Cuba, and whose staff can travel there freely.

U.S. exporters listed several U.S. restrictions in particular as limiting U.S. exports to Cuba. These
rules often raise the cost of doing business enough to make U.S. exports uncompetitive in the
Cuban market. Most often mentioned is the U.S. requirement that Cuba pay for most U.S.
exports in cash or via financing through third-country sources. Other rules include:

e restrictions on the use of promotional and marketing funds sourced from the U.S.
Department of Agriculture or U.S. industry;

e restrictions on business travel to facilitate trade, including travel by Cuban buyers to the
United States;

e the ban on U.S. tourist travel, which both directly and indirectly reduces demand for other
U.S. goods and services; and

e restrictions on U.S. investment, which limits linkages with customers and shrinks the U.S.
business presence in the Cuban market.

Possible Cuban Barriers to U.S. Exports and
Investment in the Absence of U.S. Restrictions

Cuba has a number of nontariff measures, institutional and infrastructural factors, and other
barriers that affect the ability of foreign partners to trade with or invest in the country. Some of
these factors are possible barriers because they are not yet faced by U.S. firms, due to the
limited involvement of U.S. firms in the Cuban market; some are possible barriers because they
do not necessarily act as barriers to all firms; and others are perceived as barriers, although it is
not clear to what extent they might act as such. However, the high degree of state involvement
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in all aspects of the economy, and the fact that reforms to open the market are both recent and
relatively slow-moving, add to potential foreign partners’ uncertainty.

Perhaps because Cuba depends so heavily on imports, many of its trade processes—such as
customs duties and procedures, and the sanitary and phytosanitary measures applied to
agricultural imports—do not appear to hinder trade. However, Cuba’s lack of hard foreign
currency and domestic fiscal constraints undercut its ability to import overall. This situation has
led to an increase in market share for countries that are willing and able to provide Cuba with
generous credit terms. As a result, the Cuban market may not be as open to U.S. goods as it
would otherwise be.

The Cuban government has recently loosened some restrictions on foreign investment, and it
has been actively seeking investment in areas it believes will eventually allow Cuba to
substitute its own products for foreign imports, such as agricultural products and light
manufacturing. These changes are too recent to accurately assess their effectiveness. However,
because the government has announced that it will need $2 billion to $2.5 billion in foreign
investment annually to meet targeted growth rates and reduce its dependence on imports,
businesspeople and Cuba specialists tend to agree that Cuba’s barriers to investment will ease
further in the future. The issues are discussed in more detail below:

e Politics in Cuban trade and investment decisions. That the Cuban government frequently
makes decisions about trade and investment based on political factors rather than on
economic rationale was widely cited as the single most important factor affecting the ability
of U.S. and foreign companies to do business in Cuba. Political considerations include,
among others, an interest in furthering the country’s foreign policy agenda; the desire to
advance the country’s domestic social policies and programs; a preference for diversifying
Cuba’s trading partners to protect the country from external shocks; and patterns of
historical relationships, as well as the trust, or lack thereof, resulting from them.

e Cuba’s investment climate. Cuba’s 2014 foreign investment law provides for foreign direct
investment (FDI) through joint ventures, wholly foreign-owned entities, or contract
investments (such as contracts for hotel management or the provision of professional
services). In practice, however, Cuba’s government remains unwilling to approve most FDI
projects that include wholly foreign-owned entities. Most approved projects are joint
ventures (with at least a 51-percent Cuban equity share) or contract investments. In
addition, a package of tax incentives for foreign investors is available only to joint venture
projects. Joint venture projects listed in the government’s Portfolio of Opportunities for
Foreign Investment are quickly approved, as are projects that are in the Mariel Special
Economic Development Zone or that meet other Cuban government objectives.

e Physical property rights and other barriers to investment. The lack of rights to own land
and some physical goods in Cuba is reportedly a significant concern for foreign investors in
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Cuba. Although long-term leases are available in some cases, most land in Cuba is owned by
the state. The inability of foreign entities to own real property related to their investments
creates risks for foreign companies conducting business in Cuba. This, combined with
numerous other investor concerns—including competing or partnering with state-owned
enterprises; the country’s labor system, which can complicate both hiring and laying off
workers; onerous approval processes; and licensing procedures—creates an atmosphere
that is generally considered challenging to foreign investment in Cuba.

e Cuban legal system, dispute settlement, and anticorruption efforts. The Cuban legal
system has been a cause for concern, particularly for potential foreign investors in Cuba.
Cuban lawyers are all employees of the Cuban government; there is no private practice of
law in Cuba. The domestic arbitration system lacks transparency, so there is little
information available to determine whether the system is fair to foreign investors or favors
the state. While some industry sources say it is difficult or impossible to find favorable
resolutions of disputes against the Cuban government, others suggest that in commercial
matters, the system is fair and often finds against the government. In matters relating to
national security, however, or those with political implications, it is generally agreed that
the Cuban government will prevail. The Cuban government’s recent willingness to allow
international arbitration clauses in contracts may indicate a desire to create a friendlier
environment for foreign investment.

¢ Intellectual property (IP) rights. Many of Cuba’s IP laws and institutions have evolved to
address the requirements of the World Trade Organization’s (WTO) Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS). In the area of trademarks and
patents, for example, Cuba has modern laws and functioning administrative systems. By
contrast, Cuba’s copyright law has not been modified to comply with TRIPS or to address
the digital environment. Copyright infringement reportedly is widespread and pervasive.
Notwithstanding the wide gaps in legal protections, U.S. and other foreign IP owners are
registering their rights in Cuba and exploring market access and collaboration opportunities.
While modernization of the Cuban copyright regime to address these problems could
provide opportunities for U.S. and Cuban creators of copyright-sensitive products, the
removal of U.S. restrictions would not be expected to have a large impact on U.S. firms in
the near term, given the need for legal reforms and current economic conditions in Cuba.

e Dual currency and exchange rates. Cuba currently uses two currencies, the Cuban peso
(CUP) and the convertible peso (CUC), neither convertible outside of Cuba. Pegged to the
U.S. dollar, the CUC is used for foreign trade, the tourism sector, some restaurants and
paladares (private restaurants), high-end stores, and much of the private sector. The CUP is
used by the Cuban population for most domestic transactions, and all wages to Cubans are
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paid in CUP, regardless of the sector in which they work. Cuba also has multiple exchange
rates. An official exchange rate of 1 CUP: 1 CUC is used by the government and all state-
owned entities, while exchange centers use a rate of 24 CUP: 1 CUC or 25 CUP: 1 CUC,
depending on whether the currency is being bought or sold. The multiple currencies and
exchange rates have created serious distortions in the Cuban economy. The government
announced plans to merge the two currencies by April 2016, but the merger appears to be
delayed, and official information on the process has yet to be released. For foreign
investors, Cuba’s dual currency and exchange rates add a layer of confusion to an already
complex business environment. Unification will ultimately ease business operations, but the
uncertainties associated with the process concern investors.

State trading, storage, and distribution. The Cuban government currently controls most
aspects of international trade and domestic distribution. Most imports and exports go
through Cuban state-owned entities, and distribution is controlled by the government. To
encourage foreign investment, the government has allowed some foreign firms to import
and export directly, but the growing private sector and cooperatives in Cuba have little to
no ability to source or access the foreign inputs they need if they are to grow. Further, an
inefficient distribution process causes supply bottlenecks throughout the country. One
result of these limitations is that an increasing flow of the goods needed for the private and
cooperative sectors, valued as high as $3.5 billion yearly, is entering Cuba via travelers from
the United States. If U.S. restrictions are removed, growth in U.S. exports to Cuba likely will
continue to depend on the purchasing decisions of Cuban importing entities. The degree of
government control over storage and distribution channels may further limit potential U.S.
exports to Cuba and deter potential investors.

Customs duties and procedures. As a member of the WTO, Cuba adheres to global
guidelines simplifying customs duties and procedures. Cuba’s average applied duty as a
percentage of value is 10.6 percent, well below the average bound rate of 21 percent that it
has committed to. Furthermore, Cuba is the only Latin American signatory to the
International Convention on the Simplification and Harmonization of Customs Procedures
(the Kyoto Convention). Because so few Cuban firms are allowed to import and export
directly, it is difficult to assess Cuban customs procedures. However, the country depends
heavily on food imports and equally heavily on exports to generate much-needed foreign
currency. It is therefore unlikely that Cuban customs procedures, while bureaucratic,
significantly hinder trade.

Sanitary and phytosanitary measures (SPS). As a WTO member, Cuba is subject to the
WTQ’s Agreement on the Application of Sanitary and Phytosanitary Measures. SPS is one of
the few Cuban trade measures not visibly affected by political considerations, likely because
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of Cuba’s heavy reliance on food imports, which supply 60 to 80 percent of total food
consumption. Only a few cases of SPS problems have been reported in U.S.-Cuba trade since
2000. Although these were minor incidents, any expansion in bilateral trade involves the
potential for additional or more problematic issues. However, with U.S.-Cuban diplomatic
relations restored, it may be easier to exchange information to resolve trade conflicts
involving SPS.

e Infrastructure. Cuba’s infrastructure needs both repair and further development. In recent
years, however, there have been successful upgrades to Cuban infrastructure, including the
new port of Mariel, the railway expansion to the new port, and telecommunications
improvements in certain areas, among others. Because the Cuban government manages
most imports and handles the distribution of imported goods within the country, it is
difficult to estimate the extent to which poor infrastructure affects trade. Nevertheless,
telecommunications connections are still poor, both within the island and to the rest of the
world; this is viewed as an obstacle to doing business that affects all foreign firms.

Effects of the Removal of U.S. Restrictions on
U.S. Exports of Goods and Services to Cuba

This report uses both qualitative and quantitative analysis to evaluate the likely effects of
removing U.S. restrictions on U.S. exports of goods and services to Cuba. It provides qualitative
and/or quantitative analysis on U.S. export potential in 9 agricultural sectors, 22 manufactured
goods sectors, and 3 services sectors. These sectors are not all-inclusive, and a number of other
sectors may also experience increased exports if U.S. restrictions are lifted.

Under specific scenarios, the Commission was able to use an economic model to estimate the
potential quantitative effect of removal of U.S. restrictions on U.S. exports of goods to Cuba in
selected sectors. Additionally, the Commission used the model to estimate the potential
combined effects of the removal of U.S. restrictions on trade and a lowering of Cuban import
barriers. See “Effects of the Removal of U.S. Restrictions and the Reduction of Cuban Barriers—
Selected Scenarios” below for additional information on the modeling and the modeling results.

For the qualitative assessment, the Commission evaluated the impact of removing U.S.
restrictions on U.S. exports of goods and services to Cuba by examining top Cuban imports over
the 2005-14 period and identifying those sectors and products that could be supplied by U.S.
firms. The qualitative analysis also took into consideration anecdotal information from Cuba
specialists and scholars, U.S. and foreign firms with business experience in Cuba, legal experts,
and Cuban academic and government officials. In many cases, the qualitative assessment was
at a different level of aggregation than that used in the modeling, and therefore the results are
not always comparable.
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The following sections provide a more detailed look at the qualitative and quantitative analysis
evaluating the effects of removing U.S. restrictions on trade in goods and services. The first
three sections present the qualitative assessment on the potential effects for (1) agricultural
goods, (2) manufactured goods, and (3) services. The last section provides the results from the
guantitative analysis for selected agricultural and manufactured goods.

Agricultural Goods

Cuba is highly dependent on imports to feed its population, with significant imports of many
Cuban dietary staples (wheat, rice, corn, soybeans and related products, dry beans, meats, and
dairy products). During 2005-14, Cuba’s imports of agricultural, fish, and forestry products rose
from $1.3 billion to $2.0 billion in value and became increasingly concentrated among a few
major suppliers: the EU (particularly France, Spain, and Germany), Brazil, the United States,
Argentina, and Canada. After 2008, however, U.S. agricultural exports declined in quantity and
variety, becoming more concentrated in a few major products. In 2014, the value of Cuba’s
imports of agricultural products from the United States was $285 million, the lowest level in
over 10 years and less than half the peak level of $701 million in 2008.

U.S. suppliers cite their inability to offer credit and to travel to Cuba in order to facilitate
transactions as key challenges stemming from the U.S. restrictions. The restrictions on credit
are considered a major factor in the 2009-14 drop in U.S. agricultural exports to Cuba. Because
the global recession beginning in 2008 depressed remittances and tourism to Cuba, the Cuban
government became more dependent on financing to buy agricultural products, and less willing
to pay cash for U.S. goods.

If U.S. restrictions were lifted, the ability to offer credit would put U.S. agriculture exporters on
a more level playing field with other foreign suppliers. Further, U.S. producers can offer a wide
variety of high-quality goods—such as grain and dairy products, as well as inputs for animal
feed—suited to Cuban needs and tastes. U.S. products enjoy a cost advantage because of the
production and marketing efficiency of U.S. exporters and the proximity of U.S. ports, resulting
in lower transportation costs and faster delivery times (especially important for perishable
commodities). U.S. suppliers can also deliver smaller shipments and serve less accessible Cuban
ports using smaller ships, as compared with suppliers from more distant countries.

It is unknown, however, whether the lifting of U.S. restrictions would change the Cuban
government’s requirement that agricultural imports from the United States be handled
exclusively through the state trading entity, Alimport, or whether it would allow other Cuban
importing companies to buy such products from the United States. The potential for increased
U.S. exports of agricultural goods could also be affected by Cuba’s desire to diversify its supplier
base to avoid overdependence on one country, especially on the United States.

Overall Effects

Overall U.S. agricultural exports to Cuba could see significant gains from the removal of U.S.
restrictions on trade. However, the small size of Cuba’s economy, coupled with the meager
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purchasing power of its residents, would likely limit the overall benefit to U.S. agricultural
exporters. Additionally, U.S. exports of some agricultural goods may continue to be subject to
the purchasing decisions of Alimport, which could limit the growth of U.S. exports in some
sectors.

According to industry representatives, being able to offer Cuba credit to purchase U.S. products
would provide the greatest boost to exports if U.S. restrictions were lifted. Sources note that
removing travel restrictions would also increase demand for U.S. products, not only directly
from U.S. tourists consuming such items, but also by increasing the purchasing power of the
Cuban economy through higher tourism revenues. Several industry representatives also
mentioned that lifting travel restrictions would increase U.S. agricultural exports to Cuba by
allowing on-site inspections and otherwise facilitating business relationships between the two
countries.

Selected Sectoral Effects

e Wheat. Following the removal of U.S. restrictions, U.S. wheat exports to Cuba could resume
and could expand to 2005-09 levels, when U.S. exports averaged $75 million, after several
years. The primary obstacle to U.S. wheat exports to Cuba—the inability to offer credit—
would be eliminated. U.S. industry representatives expect the U.S. share of total Cuban
wheat imports to increase to 80 to 90 percent from zero in 2012-14. Exports could exceed
$150 million annually.

¢ Rice. Following the removal of U.S. restrictions, U.S. rice exports to Cuba could resume, but
may not reach previous levels immediately. The U.S. rice industry, however, expects that
within 2 years of lifting the restrictions the United States could supply up to 30 percent of
Cuba’s rice imports, valued at up to $60 million annually. Within 5 years, industry sources
indicate that U.S. rice could account for as much as one-half of Cuban rice imports, and up
to three-quarters of Cuban rice imports within 10 years. However, although Cuban
consumers prefer the quality of U.S. rice, U.S. rice would continue to face competition from
Vietnam, which offers credit terms unlikely to be matched by U.S. industry.

e Corn. U.S. corn exports to Cuba could expand to previous levels following the removal of
U.S. restrictions and the ability to extend credit. Because the United States has a logistical
advantage over major competitors, in the long term, exports could exceed 2005-09 levels,
when the United States had a majority market share, as Cuban feed demand will expand
with its livestock industry.

e Soybean complex (soybeans and soybean oil and meal). The United States is already the
leading supplier of soybeans and soybean meal to Cuba, and up until 2010 was a leading
supplier of soybean oil as well. In the absence of restrictions, U.S. market share could grow
for all three products because of the U.S. industry’s competitive product and logistical
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advantage. Total U.S. exports to Cuba of soybean oil and meal should see additional overall
growth. The United States may also be able to increase its share of the Cuban soybean
market; growth in the total size of that market, however, may be constrained by Cuba’s
limited soybean crushing capacity.

Pulses. The United States has exported no pulses (dry beans, chickpeas, peas, and lentils) to
Cuba since 2011. Absent U.S. restrictions, however, these exports could resume and could
eventually exceed 2005-11 levels. U.S. exports would almost exclusively consist of dry
beans. The U.S. industry, however, would be competing with Argentina and China; Cuban
consumers prefer the quality of U.S. dry beans, but Cuba is a price-sensitive, currency-
constrained market, and China offers extended credit terms unlikely to be matched by U.S.
industry. Furthermore, Alimport has recently shifted to purchasing lower-priced dry peas
and lentils, mostly from Canada. Even if U.S. restrictions are removed, Canada likely would
continue to be the major source for Cuban dry pea and lentil imports, as Canada is a highly
cost-competitive producer of these goods, due in part to a favorable climate.

Poultry. Poultry is Cuba’s top agricultural import, and the United States is already the lead
supplier. As a result, it is unlikely that the removal of U.S. trade restrictions would lead to
significantly more U.S. exports to Cuba in the short term, although it could increase shipping
efficiency and reduce transportation costs. In the long term, growth in Cuban incomes and
tourism could result in higher U.S. poultry exports to Cuba.

Pork. Although pork accounted for less than 1 percent of all Cuban agricultural imports in
2014, U.S. pork exports to Cuba could grow after U.S. restrictions are lifted. Initially, exports
would consist of low-value pork muscle cuts and variety meats, competing with frozen pork
from Canada. Over time, exports could expand to include higher-value pork cuts for the
hotel, restaurant, and institutional sectors. The efficiency of U.S. pork production and the
short shipping distance would be competitive advantages for U.S. pork exports.

Beef. Beef accounted for less than 1 percent of total Cuban agricultural imports by value in
2014. However, the removal of U.S. restrictions could result in more trade opportunities for
U.S. beef, particularly lower-priced cuts and frozen offal for consumption by the Cuban
domestic population, as well as higher-end beef cuts for tourists. The United States has a
logistical advantage vis-a-vis other major beef suppliers (Canada and the EU). Removing
restrictions also would allow the U.S. beef industry to conduct market promotion in Cuba,
which industry representatives now identify as a major limitation on sales.

Dairy. U.S. dairy exports to Cuba could resume following the removal of U.S. restrictions. In
2014, milk powder was Cuba’s second-largest agricultural import; however, the United
States has exported no milk powder to Cuba since 2012. U.S. dairy exporters benefit from
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lower freight costs relative to other major suppliers. U.S. exports of milk powders would
likely see the most immediate growth. Over time, increased U.S. tourism to Cuba and rising
Cuban incomes could result in demand for other U.S. dairy products, such as yogurt and
cheese. U.S. industry representatives expect that the United States could eventually
account for 50 to 75 percent of Cuban imports of lactose, skim milk powder, whey products,
and fresh and soft manufactured dairy products, as well as 40 to 60 percent of butter and
cheese imports. Potentially, the United States could supply 30 percent of total Cuban dairy
imports by the decade’s end.

Manufactured Goods

Cuba’s manufacturing base deteriorated after the collapse of the Soviet Union, and now Cuba
relies heavily on imports for many of the manufactured goods it once produced. Total Cuban
imports of manufactured goods grew from $4.5 billion in 2005 to a peak of $9.3 billion in 2013
(anincrease of 107 percent) before declining 21 percent to $7.3 billion in 2014. Although Cuba
imports a wide variety of manufactured goods, energy and energy-related products accounted
for almost one-half of all its imports of manufactured goods in 2014. Imports of manufactured
goods from the United States were very low during 2005-14, totaling just $14.1 million in 2014,
reflecting tighter U.S. restrictions on exports of most manufactured goods compared with U.S.
restrictions on agricultural exports.

As with agricultural goods, the willingness of U.S. suppliers to offer credit will likely be an
important factor affecting potential U.S. exports to Cuba. The higher costs of capital goods,
combined with the Cuban government’s obligation to spend available foreign currency on
imports of basic necessities such as food, mean that financing will play in important part in
Cuban purchases of manufactured goods from the United States. Experts state that Cuban
buyers will need to develop close and reliable relationships with U.S. suppliers for product
support, spare parts, maintenance, and training before U.S. exports in certain sectors can reach
significant levels.

Overall Effects

There are likely a number of opportunities for U.S. exporters of manufactured goods in the
event that U.S. restrictions on trade with and travel to Cuba are lifted, and the proximity of the
United States to Cuba offers additional competitive advantages. The United States can produce
many of the products that Cuba currently needs and ship most items at a lower cost than
competitors. In the short to medium term, Cuban imports will likely be limited to currently
imported products and goods in sectors deemed necessary to Cuba’s plans for economic
growth. U.S. exports may, however, be hindered by U.S. firms” unwillingness to provide the
long-term financing or barter arrangements that Cuba currently enjoys from some of its main
trading partners. In the longer term, as Cuban purchasing power increases and Cuban GDP
grows, opportunities will likely expand for increased U.S. exports in a wide variety of sectors.
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Selected Sectoral Effects

e Refined petroleum products. It is unlikely that Cuba will become a major market for U.S.
exports of refined petroleum products in the near term, even if U.S. restrictions on Cuba are
lifted. Many U.S. refinery products, such as motor fuels, are too high in octane or have
other chemical characteristics that make them unsuitable for use in Cuban automobiles, in
electric power plants, or for other industrial purposes. Generally, Cuba was a net importer
of refined petroleum products during 2005—-14, importing certain products while exporting
others. Cuba is currently highly dependent on Venezuela for crude petroleum to feed its
refineries, a situation that is likely to continue.

e Fertilizers and pesticides. Cuba needs fertilizers and pesticides to increase domestic
agricultural yields and decrease its dependence on imported food; both goals are explicitly
stated government priorities. Because Cuba’s fertilizer and pesticide industry is small and
cannot adequately supply the domestic market, there are opportunities for U.S. exports in
the event that U.S. restrictions are removed. The U.S. industry could potentially supply
these products to Cuba cheaply and efficiently due to the competitiveness of U.S. firms and
their proximity to the Cuban market.

e Construction and agricultural machinery. The removal of U.S. restrictions is likely to
provide immediate export opportunities to U.S. construction and agricultural machinery
manufacturers, owing to Cuba’s construction needs and its desire to increase self-
sufficiency in agriculture. Recently revised U.S. regulations allow some trade activity in
these areas, and this may help some U.S. manufacturers gain early entry into the market.

¢ Building materials. Cuban infrastructure, buildings, and tourist facilities need upgrading,
modernization, and expansion. Such needs are imminent and will provide immediate
opportunities for U.S. exporters of building materials if U.S. restrictions are lifted.

e Telecommunications equipment. Cuba represents a small potential market for U.S. exports
of telecommunications equipment. Cuba will need such equipment in order to support
increased tourism and provide the infrastructure needed to attract foreign investment. If
U.S. restrictions on U.S. exports to Cuba are lifted, U.S. exports are likely to focus first on
the enterprise segment of the telecommunications equipment market (i.e., the
telecommunications and Internet networking equipment used by businesses and
government agencies), followed by the wireless infrastructure segment. U.S. exports are
also likely to follow U.S. direct investment in Cuba. Opportunities in other segments, such as
Cuba’s core telecommunications network, are likely to be limited by the presence of
Chinese and EU firms that have been supplying the Cuban market and that have close
relationships with the Cuban government.
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Medical devices. Although the United States is the world’s largest medical device
manufacturer, the level of U.S. medical device exports to Cuba has historically been low.
This situation is due, in part, to Cuba’s relatively limited access to capital to purchase
devices; the conditions on U.S. exports to Cuba of these goods; Cuba’s relatively small
healthcare market; and the country’s government-provided healthcare system. These
factors will likely limit U.S. exports to Cuba in the near term if U.S. restrictions are removed,
with greater export potential in the longer term, as Cuba has expressed a need for state-of-
the-art medical equipment and has identified medical tourism as an area of potential
growth.

Motor vehicle parts. Although motor vehicle parts are a key Cuban import sector, the
Cuban government’s regulations on motor vehicle ownership and retail distribution, and the
limited purchasing power of Cuban citizens, would likely limit U.S. industry’s chances of
exporting significantly more in this market, even with U.S. liberalization. However, some
U.S. aftermarket parts manufacturers, such as those producing parts for classic cars, would
likely benefit from the opening of the Cuban market in the short term. Longer-range
benefits for both original equipment manufacturers and aftermarket suppliers are likely if
Cuba ends current barriers to trade and market growth. U.S. parts manufacturers are
considered to have several competitive advantages, including the quality of their products,
the warranties and aftersales service they offer, and geographic proximity.

Services

Cuba’s services imports are quite small relative to its services exports. Cuba’s surplus in services

trade, owing to strong exports of medical and tourism services, is a crucial source of the foreign

currency required to sustain the country’s high import levels. While Cuba’s tourism sector will
likely continue to grow in coming years, and U.S. regulations on U.S. participation in Cuba’s

telecommunications and financial services sectors have eased, these areas are characterized by

heavy state control, and thus are unlikely growth sectors for U.S. exports in the near term.
However, in the medium to long term, these and other services sectors may prove to have
significant potential for U.S. exports of services, as well as for exports of goods to support the
provision of these services.

Travel services. Cuba’s travel services imports from the United States are currently
negligible, with only around 40,000 Cubans visiting the United States annually. This is not
expected to increase with the removal of U.S. restrictions on Cuba. However, tourism is a
major source of foreign exchange for Cuba, and the removal of U.S. restrictions would
increase Cuba’s tourism revenue from U.S. visitors, improving Cuba’s ability to pay for
imports of U.S. goods and services. U.S. exports of travel services to Cuba could also
increase through foreign affiliate sales if highly competitive U.S. firms are allowed to
operate in the travel services sector in Cuba.
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¢ Financial services. Recent changes to the U.S. restrictions have allowed some new U.S.
banking activity to take place in Cuba. For instance, U.S. banks can now open correspondent
accounts with Cuban banks; these accounts allow one bank to handle payments or other
financial transactions for another bank. Cuban banks are all state owned, so even in the
event that all U.S. restrictions are removed, the near-term potential for Cuban imports of
U.S. banking services remains small. Cuban imports of other financial services, such as credit
card payment processing, have significant potential, particularly if there is an increase in
U.S. visitors to Cuba.

e Telecommunications services. Despite the underdeveloped nature of the Cuban
telecommunication services market, and Cuba’s reported new receptiveness to investment
in the sector, it is unlikely that U.S. carriers will enter the Cuban market for services beyond
mobile roaming agreements and/or direct telephone services. The primary reasons for this
reluctance include concerns that payments to the Cuban telecommunications provider (for
connecting telephone calls in Cuba) will be garnished to satisfy judgments by winning
plaintiffs in U.S. civil lawsuits against the Cuban government; Cuba’s longstanding
ambivalence towards foreign investment in the telecom sector; and the small, low-income
nature of the market.

Effects of the Removal of U.S. Restrictions and the
Reduction of Cuban Barriers—Selected Scenarios

The Commission used an enhanced gravity model to estimate the potential effect of removal of
U.S. restrictions on U.S. exports of goods to Cuba in sectors where the impact of the removal of
restrictions is likely to be significant. The model was also used to estimate the combined effects
of removing U.S. restrictions on trade and lowering Cuban import barriers.

The model provides medium-term estimates (approximately five years after the removal of
restrictions) and it requires certain assumptions. For example, as with other standard economic
models, the Commission’s model uses economic factors alone as the basis for estimates of
Cuban purchasing decisions. Thus, it cannot account for political or security considerations,
which play an important role in trade with Cuba. As a result, the model may overestimate the
share of U.S. goods in Cuban imports if U.S. restrictions are lifted. In addition, productivity in all
countries, including Cuba, is held constant during the estimation. Therefore, under the selected
scenarios, Cuban income is not significantly affected by the removal of U.S. restrictions.

Removal of U.S. Restrictions

The quantitative analysis for segments of the economy for which data were available suggests
that if U.S. restrictions on U.S. exports to Cuba were lifted, U.S. exports to Cuba of selected
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agricultural sectors® and all manufactured products could increase by about $1.4 billion to
approximately $1.8 billion annually in the medium term (within five years), a 347 percent
increase from their 2010-13 average level (table ES.1). As noted above, even if U.S. restrictions
are lifted, Cuban government policies, institutional factors, and infrastructural limitations also
affect the composition and value of Cuba’s trade with the United States and the rest of the
world, as well as domestic and foreign investment in Cuba. If U.S. restrictions were removed
and Cuban import barriers were reduced to the level of the calculated average for developing
countries, the quantitative analysis suggests that U.S. exports of selected agricultural and
manufactured goods could increase by an additional $442 million, to a total of about

$2.2 billion. Model results show that there may be substantial new trade in many industries,
primarily in ones where there is currently little or no trade, such as non-food manufactured
goods. This is largely a result of fewer current restrictions on agricultural goods relative to
manufactured goods. The results show that most of the new U.S. exports to Cuba would come
at the expense of other countries’ exports to Cuba as well as Cuba’s domestic producers.

Table ES.1: Estimated U.S. exports to Cuba in selected sectors without U.S. restrictions and with lowered
Cuban import barriers

Base year Estimated annual value

(2010-13 average) (medium term)
Million dollars Percent change®
U.S. restrictions are removed
Selected U.S. agricultural exports 312.8 797.1 154.8
U.S. manufactured exports 225.0 1,222.7 443.5
U.S. agricultural and manufactured exportsb 400.8 1,790.2 346.7
U.S. restrictions are removed and Cuban import barriers are lowered
Selected U.S. agricultural exports 312.8 886.2 183.3
U.S. manufactured exports 225.0 1,631.9 625.4
U.S. agricultural and manufactured exportsb 400.8 2,232.3 457.0

Source: USITC estimates.
Note: The results include the effects of increased tourism in Cuba due to lifting of U.S. restrictions.

? Calculations are based on unrounded values.

® Some food products have been unavoidably included in both agriculture and manufacturing industries. The total excludes
overlapping products to avoid double-counting

Total U.S. exports of the nine selected agricultural products to Cuba are estimated to increase
up to 155 percent from their 2010-13 average level to $797 million. This amount represents
68 percent of total Cuban imports of agricultural products. The amount includes the additional
demand for U.S. products generated by an increased number of tourists in Cuba once U.S.
restrictions are removed. The model estimates that wheat would become the largest of the
nine agricultural sectors in the absence of U.S. restrictions, with $188 million in annual exports,
capturing over 50 percent of the Cuban import market. U.S. exports of rice would increase
significantly from virtually no exports in the base year to comprising over 40 percent of Cuban
imports, valued at $142 million annually. Poultry, currently the largest U.S. agricultural export

! Selected agricultural sectors include wheat, rice, corn, pulses, soybeans, other oilseeds, beef, pork, and poultry.
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sector, would see modest growth, with the U.S. market share of Cuban imports increasing from
74 percent to 87 percent, valued at $175 million.

The model results show that while the U.S. share of Cuba’s market for agricultural products
would more than double, from 16 percent with restrictions to 34 percent without restrictions
(figure ES.3), the shares of other suppliers to the Cuban agricultural market would decline.

Total U.S. exports of manufactured products to Cuba are estimated to increase up to

444 percent from their 2010-13 level to $1.2 billion. This represents 20 percent of Cuban
imports of manufactured goods. The industry with the largest U.S. exports to Cuba in the
absence of U.S. restrictions is estimated to be the processed food and beverages industry; the
second largest is estimated to be the chemicals and chemical products industry.

Figure ES.3: Cuban market for nine agricultural industries, with (base year) and without U.S. restrictions

Base year Without U.S. restrictions
Vietnam Canada )
6% 4% Vietnam
| 4%
Brazil Brazil
5% United 1_3%
Other States Canada
United L 34% 2%
States
16% Other
6%
Cuba Cuba
58% 51%

Source: USITC estimates.
Note: Due to rounding, shares may not add to 100 percent.
See appendix table J.8.

The model results show that the U.S. share of Cuba’s market for manufactured goods would
grow from less than 2 percent with restrictions to 12 percent without restrictions (figure ES.4).
China, the largest foreign supplier of manufactured goods to Cuba, would see its share drop
from 14 percent to 12 percent.
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Figure ES.4: Cuban market for manufactured goods, with (base year) and without U.S. restrictions

Base year Without restrictions
Algeria .
United 4% Mexico Algeria Mexico

| 3%

States Canada 3% 3%
2% [ 3w |
United Canada
States / 3%
12%
China -
China
14% Other 12%
20% Other
17%
Cuba Cuba
44% 42%

Source: USITC estimates.
Note: Due to rounding, shares may not add to 100 percent.
See appendix table J.9.

Removal of U.S. Restrictions and Reduction in Cuban Barriers

If U.S. restrictions are removed and Cuban barriers are lowered to the calculated average level
of developing countries, U.S. exports of agricultural and manufactured goods could increase to
about $2.2 billion (compared with $1.8 billion after removing U.S. restrictions alone). U.S.
exports of agricultural products could increase by 183 percent from their 2010-13 average
levels; U.S. exports of manufactured goods, by 625 percent. Thus while U.S. exports to Cuba
would increase further if Cuban tariff and nontariff measures were decreased, the largest share
of the effects on U.S. exports would come from the removal of U.S. restrictions on trade.
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Introduction

Purpose and Scope of the Report

This report is in response to two request letters sent by the Senate Committee on Finance (the
Committee) to the U.S. International Trade Commission (Commission). The Commission received
the first letter on December 17, 2014, and the second on August 19, 2015, expanding the scope of
the request. In the first letter, the Committee asked the Commission to conduct an investigation
and prepare a report that provides an overview of recent and current trends in Cuban imports of
goods and services, including from the United States, and an analysis of U.S. restrictions affecting
such purchases, including restrictions on U.S. citizen travel to Cuba.?In its request letter, the
Committee asked that the Commission’s report include the following:

e anoverview of Cuba’s imports of goods and services from, to the extent possible, 2005 to the
present, including identification of major supplying countries, products, and market segments;

e adescription of how U.S. restrictions on trade, including those relating to export financing
terms and travel to Cuba by U.S. citizens, affect Cuban imports of U.S. goods and services; and

e for sectors where the impact is likely to be significant, a qualitative and, to the extent possible,
guantitative estimate of U.S. exports of goods and services to Cuba, in the event that statutory,
regulatory, or other trade restrictions on U.S. exports of goods and services as well as travel to
Cuba by U.S. citizens are lifted.

The Committee also asked that the report include, to the extent possible, state-specific analysis of
the impacts described in the report.

In the second letter, the Committee asked that the Commission’s report also include:

e a qualitative analysis of existing Cuban nontariff measures, Cuban institutional and
infrastructural factors, and other Cuban barriers that inhibit or affect the ability of U.S. and non-
U.S. firms to conduct business in and with Cuba. Such measures, factors, and barriers are to
include, to the extent feasible, but not be limited to, the following topics: restrictions on trade
and investment; property rights and ownership; customs duties and procedures; sanitary and
phytosanitary measures; state trading; protection of intellectual property rights; and

% See appendixes A and B, respectively, for the request letters of December 17, 2014 and August 19, 2015, from the
Committee and the Federal Register notices associated with this report.
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infrastructure as it affects telecommunications, port facilities, and the storage, transport, and
distribution of goods;

e a qualitative analysis of any effects that such measures, factors, and barriers would have on
U.S. exports of goods and services to Cuba in the event of changes to statutory, regulatory, or
other trade restrictions on U.S. exports of goods and services to Cuba; and

e to the extent feasible, a quantitative analysis of the aggregate effects of Cuban tariff and
nontariff measures on the ability of U.S. and non-U.S. firms to conduct business in and with
Cuba.

In its letter of August 19, 2015, the Committee requested that the Commission deliver its report no
later than March 17, 2016, and specified that the report should not include any confidential
business information.

The request for this report coincided with several significant changes in U.S. policy towards Cuba by
the Obama Administration. In December 2014, nearly 54 years after relations were severed, the
President announced plans to restore diplomatic ties with Cuba and pursue a new approach to
U.S.-Cuba relations.? The Administration also announced changes to U.S. restrictions on trade with
and travel to Cuba, including eased restrictions on remittances, bilateral trade, travel, and
banking.” The Department of State lifted Cuba’s designation as a state sponsor of terrorism on

May 29, 2015.> And on July 20, 2015, the Cuban embassy in Washington, DC, and the U.S. embassy
in Havana reopened, using the same buildings that housed the former Cuban and U.S. Interest
Sections respectively. In its investigation, the Commission considered these recent changes to the
regulatory environment.

Sources of Information and Approach

Sources

This report incorporates information from a variety of sources. It draws on a review of publicly
available literature, publications from U.S. and foreign governments, primary research, conference
proceedings, publicly available economic data, and other published materials. The trade data used
to describe Cuban imports for the period 2005 to the present came primarily from the Global Trade
Atlas database (box 1.1) as well as from official statistics of the U.S. Department of Commerce.
Additional data sources consulted for the report include the U.S. Census Bureau, the U.S. Bureau of
Economic Analysis, the World Bank, the World Trade Organization, United Nations agencies, the
Organisation for Economic Co-operation and Development, and the Cuban National Office of
Statistics and Information, among others.

* White House, “Statement by the President on Cuba Policy Changes,” December 17, 2014.
* The revisions became effective as of January 16, 2015. See 80 Fed. Reg. 2291 and 2286 (January 16, 2015).
> Cuba was designated as a state sponsor of terrorism on March 1, 1982.
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Qualitative information was gathered through a public hearing, written submissions, and interviews
and fieldwork conducted in both Cuba and the United States. The Commission held a public hearing
in Washington, DC, on June 2, 2015. Witnesses included Senator Amy Klobuchar

D-MN) and 18 representatives of industry, academic institutions, research organizations,
nongovernmental organizations, and trade associations.® Written submissions were also provided
by a diverse group of sources, such as trade associations and industry representatives.’

Box 1.1: Data Sources and Data Challenges

The main source for trade data used throughout this report is the Global Trade Atlas (GTA) database
assembled by Global Trade Information Services (GTIS).? GTIS collects and publishes trade data from
countries’ statistical reporting agencies and from the United Nations Commodity Trade Statistics Database
(UN Comtrade), converting overseas currency values to U.S. dollars. Data provided by Cuba are not available
in the GTA and UN Comtrade databases after 2006.

Complete Cuban import data are not readily available, so “mirror data” were used instead. A country’s
imports are approximately reflected (hence the term “mirror”) by its trading partners’ exports to that
country. Therefore, mirror data on Cuban imports show the cumulative exports to Cuba reported by other
countries in the world. For example, Cuban imports from the United States are represented by the United
States’ exports to Cuba.

GTA data are not without gaps. For example, a major import of Cuba is crude petroleum from Venezuela.
However, Venezuelan exports of crude petroleum reported by GTA do not include Venezuelan government
exports of crude petroleum. To remedy this, Commission analysts have compiled supplemental data from a
variety of official statistics and industry sources. GTA also does not include data for Vietham’s exports of rice
to Cuba for 2011-14. Analysts were able to develop estimates for these exports based on interviews with
industry experts and U.S. government officials and calculations based on data from the U.S. Department of
Agriculture’s Production, Supply, and Distribution (PSD) database.

Aside from the trade data issues, Cuba does not readily publish detailed statistics and disaggregated
numbers, and using and interpreting Cuban data can be difficult. For example, Cuba regularly publishes
investment data, but does not separate domestic investment from international investment. Additionally,
the country’s economy functions using two currencies, the national peso (CUP) and the convertible peso
(CUC). While the official conversion rate is 1 to 1, in practice these currencies have a conversion rate of 24 or
25 CUP to 1 CUC (with 1 CUC equal to 1 USD). Unfortunately, data collected in the two different currencies
are sometimes summed according to the 1-to-1 official exchange rate in national accounts, distorting the
results.” Throughout this report, wherever data are irregular in sectors or areas of the Commission’s
analysis, that fact has been noted and the alternate source of data or information used has been cited.
Chapter 8 and appendix | give more information on the data used in the Commission’s quantitative analysis,
including methods used to correct for problematic data.

® GTIS website, www.gtis.com. In addition to GTIS, USITC’s DataWeb was used to collect certain U.S. export data. U.S. data in both
GTIS and DataWeb come from the same source—the Census Bureau of the U.S. Department of Commerce.
®See chapter 4 for further discussion of Cuba s dual currency system.

®See appendix C for a list of hearing participants.
7 See appendix D for the positions of interested parties.
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In addition, Commission staff conducted in-person and telephone interviews with government,
industry, and academic representatives from Cuba, the United States, and elsewhere. Commission
staff undertook fieldwork in Havana, Mariel, and Varadero, Cuba, interviewing Cuban officials from
several government agencies and state-owned trading enterprises as well as representatives of
academia and foreign-invested companies. Fieldwork and interviews were also conducted in
Miami, FL, and New York, NY. Anecdotal input from Cuban government officials, industry experts,
and scholars on the effects of the embargo, doing business in and with Cuba, and U.S. export
opportunities was crucial given the paucity of publicly available information on the U.S.-Cuba trade
relationship. In accordance with Commission practice, these individuals are referred to according to
their specialty rather than by name.

Approach

To address the Committee’s request for a description of Cuban imports for the period 2005 to the
present, the Commission obtained and evaluated trade data, largely from the Global Trade Atlas
database. The Commission’s description of the effects of U.S. restrictions on U.S. exports of goods
and services to Cuba is based largely on testimony, written submissions, and interviews with U.S.
producers and exporters, who relayed their experiences in navigating and complying with U.S.
restrictions while selling or attempting to sell to Cuba. Likewise, in responding to the Committee’s
request for a qualitative analysis of existing Cuban nontariff measures, Cuban institutional and
infrastructural factors, and other Cuban barriers that inhibit or otherwise affect the ability of U.S.
and non-U.S. firms to conduct business in and with Cuba, the Commission relied heavily on
interviews with Cuba specialists and scholars, U.S. and foreign firms with business experience in
Cuba, legal experts, and Cuban academics and government officials.

To identify U.S. goods and services sectors and key U.S. states that could be significantly affected
by the removal of U.S. restrictions on trade with and travel to Cuba, the report used both
gualitative and quantitative methods, as requested by the Committee. The Commission considered
several sets of information, including, but not limited to, the Cuban import statistics mentioned
above; U.S. production and export data; information about Cuban market conditions and the ability
of U.S. companies to compete in the Cuban market; publicly available industry information; and
anecdotal evidence obtained through fieldwork, the Commission’s public hearing, written
submissions, and contact with U.S. producers, exporters, and trade associations.

The Commission analyzed this information in three steps. First, because the composition of Cuba’s
imports would be unlikely to change significantly in the near term after removal of restrictions, the
Commission used recent trends in Cuban imports to initially identify key Cuban import sectors.
These trends were next compared to U.S. production and export data to identify sectors in which
U.S. firms could be competitive given Cuba’s current trading partners, production capabilities, and
market conditions. The Commission then supplemented this analysis with the anecdotal
information noted above.
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Chapter 1: Introduction

As a result of this research, the qualitative sector analysis in the report highlights nine agricultural
sectors,® seven manufactured goods sectors,’ and three services sectors.™® The sectors profiled are
not an exhaustive list of all those with the potential to be affected by the removal of U.S.
restrictions. Rather, they are those that were identified as prominent Cuban import commodities;
those with notable export potential in the absence of U.S. restrictions; and those that are of
pronounced interest to U.S. producers and exporters. For a number of these sectors, however,
further analysis revealed that the potential for U.S. exports may be limited by several obstacles,
including Cuban regulations, the competitive position of entrenched suppliers, various economic
constraints, and the role of the Cuban government in trade and distribution. Moreover, the analysis
chiefly focuses on the likely effects within a few years after the removal of U.S. restrictions. Thus,
U.S. exports in a number of other goods and services industries, including digitally traded goods
and services, would likely increase given a longer time span, additional economic growth and
reforms in Cuba, and a more established U.S.-Cuba relationship.

Modeling

To estimate the effect of policy changes such as the removal of U.S. restrictions on trade and travel
with Cuba, the Commission often uses either general or partial equilibrium models. Computable
general equilibrium (CGE) models use actual economic data to make a quantitative estimate of the
way markets in an overall economy might react to changes in policy, technology, or other factors.
Partial equilibrium models look at only one or a few markets within an economy to make such an
estimate; other product and input markets are assumed to remain constant.

Estimating U.S. exports to Cuba in the event that U.S. restrictions are removed and Cuban barriers
are lowered presents a number of challenges. Two challenges in particular preclude the use of
some common types of economic models, including CGE and partial equilibrium models. First,
existing U.S. exports to Cuba are zero in many industries. Second, a tariff equivalent for current U.S.
restrictions is not known. The enhanced gravity model used in this study is able to address these
challenges. It also allows for the reversal of trade diversion and allows productivity and wages to
play a role in determining trade.'! The key determinants of trade in the model are trade cost,
productivity (which determines comparative advantage), and wages.12

The Commission’s quantitative analysis covered nine agricultural products (based on the
classifications of the Food and Agriculture Organization of the United Nations) and 22 broad

® The agricultural sectors profiled are wheat, rice, corn, soybean complex (soybeans, soybean meal, and soybean oil),
pulses (dry beans, peas, and lentils), poultry, pork, beef, and dairy products. See chapter 5.

° The manufacturing sectors profiled are auto parts, building materials, construction and agricultural equipment,
fertilizers and pesticides, medical goods, refined petroleum products, and telecommunications equipment. See chapter
6.

1% The services sectors profiled are financial services, telecommunications services, and travel services. See chapter 7.
" The reversal of trade diversion is used here to refer to the displacement of Cuban and other countries’ products by
U.S. products after U.S. restrictions are removed. Not accounting for the reversal of trade diversion could result in
estimates of total Cuban imports that are unrealistically high.

2 Trade cost is defined as the difference between the cost of a good at a production source and in its destination
market. See appendix | for a technical discussion of the modeling methodology.

U.S. International Trade Commission | 27



Overview of Cuban Imports of Goods and Services and Effects of U.S. Restrictions

manufacturing sectors (based on the International Standard Industrial Classification). Due to the
lack of adequate data, additional agricultural products and the services and mining sectors were
not included in the analysis. The quantitative analysis had to be conducted at a higher level of
aggregation than the qualitative analysis because (1) only limited disaggregated production data
were available for Cuba and other countries used in the model, and (2) there is little worldwide
trade in some of the sectors for which a more detailed breakdown was available. The results of the
guantitative analysis thus provide only a suggestive estimate of the effects of the removal of U.S.
restrictions and Cuban barriers on U.S. exports to Cuba, serving to supplement the detailed
gualitative sector analysis. Moreover, several assumptions underlie the quantitative analysis
presented, including the assumption that Cuba behaves like a market economy and that it makes
purchasing decisions based on price. In reality, as discussed elsewhere in the report, this may not
always be the case.

To estimate the aggregate effects of Cuban tariff and nontariff measures on the ability of firms to
conduct business in and with Cuba, the Commission used the enhanced gravity model, which
produces estimates of trade costs imposed by each country on imports. The Commission reduced
the estimated Cuba-specific trade costs in each industry to the level of the calculated average of
developing countries. Using these values, the Commission then estimated the value of U.S. exports
to Cuba in the event that all U.S. restrictions are lifted and are accompanied by a reduction in
Cuban barriers to trade.

Organization of the Report

Chapter 2 provides general background information on Cuba and an overview of Cuban imports of
goods and services for the period 2005 to the present, including information on major suppliers
and key import sectors. Chapter 3 briefly describes current U.S. restrictions on trade with Cuba and
on travel to Cuba by U.S. citizens, as well as summarizes the views of firms and exporters on ways
the restrictions have affected U.S. exports of goods and services to Cuba. Chapter 4 presents the
gualitative analysis of existing Cuban nontariff measures, Cuban institutional and infrastructural
factors, and other barriers that inhibit or otherwise affect the ability of U.S. and non-U.S. firms to
conduct business in and with Cuba. Chapters 5-7 provide additional detailed Cuban import data for
2005 to the present; in addition, for certain agricultural, manufacturing, and service sectors, these
chapters qualitatively assess the potential effects on U.S. exports of goods and services to Cuba in
the event that U.S. restrictions are lifted. Chapter 8 presents the quantitative analysis of the impact
on U.S. exports of lifting U.S. statutory, regulatory, or other trade and travel restrictions, as well as
the aggregate effects on U.S. exports of ending U.S. restrictions and reducing Cuban tariff and
nontariff measures.*

B The aggregate effects here include the combined effect of all Cuban tariff and nontariff measures, Cuban institutional
and infrastructural factors, and other Cuban barriers, and do not separate the effects of specific barriers or factors.
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Chapter 2
Cuban Imports of Goods and Services

Economic Overview

The Republic of Cuba is an island nation located 90 miles (145 kilometers) off the southern
coast of Florida and bordered by both the Caribbean Sea and the North Atlantic Ocean. With a
land mass of about 42,426 square miles (110,000 square kilometers) and a population of
approximately 11.4 million people in 2014, Cuba is roughly the same size and has the same
population density as the state of Ohio.™ Since 1959, Cuba has been a single-party Communist
state. It was led by Fidel Castro until 2008, at which time Castro transferred power to his vice
president, Raul Castro, his younger brother.® In 2013, Raul Castro announced that he will serve
as the country’s president until February 2018; he appointed Miguel Mario Diaz-Canel
Bermudez to be his first vice-president, effectively designating him as his successor.’

Cuba is a centrally planned, nonmarket economy where prices and wages are largely set by the
government. As a result, the country’s economic development and growth can be difficult to
interpret using traditional measures, and analyzing Cuba’s economy, tracking its growth over
time, predicting its imports, and comparing its economic indicators with those of other
countries are all chaIIenging.18 With a gross domestic product (GDP) of $68 billion and a
reported GDP per capita of $6,790 in 2013, Cuba is classified by the World Bank as an upper-
middle-income economy.'® However, other international organizations view Cuba as a
developing country or emerging economy, more consistent with the widely reported average
wage of most Cubans of approximately $20 a month.?® Cuba’s estimated GDP grew by nearly
3 percent in 2013 over the previous year, just over 1 percent in 2014, and over 4 percent in
2015.%

" World Bank “Land Area and Population,” WDI database (accessed December 23, 2015).

1> U.s. Census Bureau, U.S. and World Population Clock (accessed December 28, 2015); U.S. Census Bureau, State
Area Measurements and Internal Point Coordinates (accessed December 28, 2015).

16 EIU, Country Report; Cuba, December 2014, 3, 14.

7 According to the Cuban constitution, the first vice-president assumes the president’s duties in cases of absence,
iliness, or death of the president.

18 Mesa-Lago and Pérez-Lépez, Cuba under Raul Castro, 2013, 28.

¥ world Bank, “GDP per capita (current USS),” WDI database (accessed December 23, 2015). Beginning in 2003,
Cuba amended its GDP calculation by adding in the value of goods and services provided by the government,
including food rations, education, healthcare, and other benefits. Mesa-Lago and Pérez-Lépez, Cuba under Radl
Castro, 2013, 22.

2% For example, Cuba is a small island developing state according to the United Nations, is listed as a developing
country according to the CIA World Factbook, and participates as a developing country in the World Trade
Organization (WTO).

2 EIU, “Cuba, Economy: Charts and Tables,” December 7, 2015.
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Measured against its Caribbean neighbors, Cuba is most similar to the Dominican Republic, with
which it is often compared (leaving aside the differing government structures between the two
nations). Both Cuba and the Dominican Republic have similar population levels (10.4 million for
the Dominican Republic in 2014) and per capita incomes (56,164 for the Dominican Republic in
2014).%% Both island nations are located relatively close to the United States, which gives the
United States a distinct logistical advantage in exporting products to both countries because of
comparatively shorter shipping times.?® Cuba also produces many of the same commodities as
the Dominican Republic, including sugar, cement, and tobacco, and both have strong tourism
sectors, with Cuba ranking second behind the Dominican Republic among Caribbean countries
in number of visitors per year.24

The United States accounted for 41 percent of total merchandise imports by the Dominican
Republic in 2014, far more than any other supplier. By comparison, the United States supplied
just 3 percent of total Cuban imports in 2014. The United States’ dominance among the
Dominican Republic’s suppliers is a trend of long standing; for example, during 2001-06—the
five years before the U.S.-Dominican Republic-Central America Free Trade Agreement (U.S.-
CAFTA-DR) began to be implemented—the United States accounted for about 50 percent of the
Dominican Republic’s total imports from the world.*

Services contribute heavily to the Cuban economy, accounting for about 74 percent of GDP in
2011, the latest year for which data are available. Industry accounted for an additional

21 percent that year, with agriculture making up the remaining 5 percent.?® Tourism in
particular is a key source of foreign exchange and an important driver of the economy,
generating about $2.6 billion per year.?” Also crucial to the economy are remittances from
abroad, with a significant portion, estimated at $1.0 billion—53.0 billion annually, sent to Cuba
from relatives in the United States.”® Such remittances are a vital source of income and
purchasing power for approximately 60 percent of Cubans, and it has been suggested that
remittances could help boost U.S. exports to Cuba in the event that U.S. restrictions are lifted.”

2 World Bank, “Population” and “GDP per capita (current USS$),” WDI database (accessed December 23, 2015).
2 The distance from Miami to Havana is about 231 miles, closer than the 826 miles from Miami to Santo Domingo,
Dominican Republic.

** World Bank “International Tourism, Number of Arrivals,” WDI database (accessed December 28, 2015).

%> The United States and the Dominican Republic are both members of the U.S.-Dominican Republic-Central
America Free Trade Agreement (CAFTA-DR), which entered into force for the Dominican Republic on

March 1, 2007. USTR, Statement of U.S. Trade Representative Susan C. Schwab Regarding Entry into Force of the
CAFTA-DR for the Dominican Republic, March 1, 2007.

% World Bank, “Agriculture, Value Added (Percent of GDP),” “Industry, Value Added (Percent of GDP),” and
“Services, etc., Value Added (Percent of GDP),” WDI database (accessed June 15, 2015).

77 Rodriguez, “Tourists Flocking to Cuba,” March 23, 2015; ONEI, Anuario Estadistico de Cuba 2014 [Statistical
Yearbook of Cuba 2014], 2015, table 15.11.

?8 USITC, hearing transcript, June 2, 2015, 105 (testimony of Marco Palma, Texas A&M University) and 300
(testimony of Rafael Romeu, DevTech Systems); Archibold, “Inequality Becomes More Visible in Cuba,” February
24, 2015.

2 USITC, hearing transcript, June 2, 2015, 54, 105 (testimony of Marco Palma, Texas A&M University).
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In addition to cash, Americans reportedly send an estimated $2.0 billion—$3.5 billion in goods to
Cuba each year.*

Since 2010 the Cuban government has implemented a number of economic reforms that may
affect imports and investment, including relaxed restrictions on the sale and ownership of land
and private property, expanded self-employment options, and liberalized travel rules.®!
Although Cuba’s centrally planned economy is largely run through state-owned enterprises,
Cuba’s self-employed small business operators, known as cuentapropistas, are becoming more
numerous and represent a visible example of the economic reforms undertaken in the country
(box 2.1).%?

One significant reform announced in 2013 but not yet implemented is the elimination of the
country’s dual currency system, consisting of the Cuban peso (CUP), used to pay Cuban wages
and for everyday purchases in the local economy, and the convertible peso (CUC), used in the
tourism industry, in foreign businesses, and for foreign trade. The dual currency system is cited
as Cuba’s single most pressing macroeconomic challenge, and eventual unification is recognized
in Cuba and globally as a major starting point toward other reforms.*

% Cuban academic, interview by USITC staff, Havana, June 15, 2015.

*! The period from 2010 to 2012 saw the development and implementation of the Economic and Social Policy
Guidelines of the Party and the Revolution (Lineamientos de la Politica Econdmica y Social del Partido y la
Revolucion). The Lineamientos, which proposed market-oriented reforms in many sectors of the economy and
spurred the loosening of restrictions on entrepreneurial operations, were issued following an announcement by
the Cuban government that it would shrink its payrolls by 500,000 employees. Finally, the 2013-14 period was
marked by reforms in which the Cuban government aimed to consolidate Cuba’s role in the international political
context, particularly in Latin America, as well as the continuation of reforms and action against corruption.
Brookings, “Rethinking Cuba” event transcript, Washington, DC, June 2, 2015; Ritter and Henken, Entrepreneurial
Cuba, 2015, 2; Cuban academic, interview by USITC staff, Havana, June 15, 2015; USITC, hearing transcript, June 2,
2015, 124-125 (testimony of William Messina, University of Florida); DevTech Systems, written testimony to the
USITC, June 2, 2015, 11-12. The text of the Lineamientos can be found at
http://www.cuba.cu/gobierno/documentos/2011/ing/[160711i.html.

32 Reportedly, 99 percent of privately owned businesses in Cuba are financed through money sent from family
abroad and are therefore de facto joint ventures between Cubans and their foreign relatives. Presenter, Cuba
Corporate Council Summit, New York, October 7, 2015; presenter, Cuba Finance, Infrastructure and Investment
Summit, New York, October 8, 2015.

33 Werner, “Moody’s in Its Fourth Report,” June 2015, 14; Cuba specialist, interview by USITC staff, Washington,
DC, September 10, 2015.
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Box 2.1: Cuba’s Self-employed Cuentapropistas

In an effort to engage more directly with the Cuban private sector, the United States government
loosened restrictions in December 2014 on U.S. exports to and imports from independent Cuban
entrepreneurs or cuentapropistas.® The mechanisms through which Cuban entrepreneurs may import
U.S. goods directly are not yet in place; however, as long as the end recipient is a Cuban entrepreneur,
U.S. rules allow U.S. exports to go through Cuban state trading entities.” At present, many Cuban
business owners get their materials by traveling to the United States and bringing goods back directly,
by receiving goods from family based in the United States, or via “mules” —professional couriers who
travel back and forth to procure supplies for others. As the Cuban private sector grows and licensing
structures evolve, cuentapropistas could be an important (albeit small) market for U.S. exporters, as
proximity could make U.S. sourcing a logical choice for many Cuban small businesses.

The Cuban government reports that there are 500,000 self-employed workers in Cuba; other estimates
suggest that the total number of Cubans working in the private sector, either officially or unofficially, is
closer to 2 million.“ In 2013, the Cuban government expanded the list of occupations in which self-
employment is allowed from 178 to 201 (see appendix E for a complete list). The government also
removed certain restrictions on private sector activity, such as the prohibition on hiring outside of one’s
family. Other changes enabled cuentapropistas to access banking services, raised maximum restaurant
seating to 50, and allowed public-sector employees to moonlight in the private sector. However, many
challenges persist for cuentapropistas, such as limited access to loans and working capital, a lack of
wholesale markets, difficulties accessing critical raw materials, limited rental space, and high taxes.

The cuentapropistas are overwhelmingly semiskilled and unskilled labor; of total private sector licenses
issued to date, 73 percent were for unskilled or semiskilled positions, while only 21 percent were for
skilled positions. Construction, food, and transportation are the dominant sectors: 22 percent of
currently licensed cuentapropistas work in building and contracting (construction); 12 percent are in
food-related businesses (primarily restaurants); 10 percent are in transportation (such as taxis); 5
percent offer room rentals; 5 percent are telecom agents; and the rest cover a range of occupations.®

The most visible of Cuba’s cuentapropistas operate paladares, or privately owned restaurants, and casas
particulares, or bed and breakfasts. There are currently roughly 4,000 private restaurants and 28,000
bed and breakfasts, and the numbers of these businesses are growing.® These small business owners are
likely to play an increasingly important role in the Cuban economy as Cuba’s tourism numbers rise and in
light of the Cuban government’s goal of expanding the number of rooms available from about 63,000 at
present to 110,000 by 2030.f

? Literally, someone working for himself or herself. For more information on U.S. regulations and the products that can be
traded with the Cuban private sector, see 80 Fed. Reg. 2289-2291 (January 16, 2015) and 22763 (April 23, 2015). A U.S.
exporter must get proof that a Cuban entrepreneur or worker-run cooperative is private and independent from the state; such
proof could be in the form of a cuentapropista license issued by the Cuban government.

E USITC, hearing transcript, June 2, 2015, 252 (testimony of Richard Feinberg, Brookings Institution); Cuban government
official, interview by USITC staff, Havana, June 18, 2015; USDOC, BIS, “Cuba Frequently Asked Questions,” January 27, 2016.

© USITC, hearing transcript, June 2, 2015, 251 (testimony of Richard Feinberg, Brookings Institution); Brookings, “Rethinking
Cuba” event transcript, Washington, DC, June 2, 2015, 53 (Richard Feinberg, Brookings Institution); Dominguez, “What You
Might Not Know,” August 17, 2015.

d Presenter, CCAA 39th Annual Conference, Miami, November 16, 2015.

€ Presenter, CCAA 39th Annual Conference, Miami, November 16, 2015. Cuban government officials estimate the current
number of private sector rooms to be somewhere between 8,000 and 19,000. Cuban government officials, interview by USITC
staff, Havana, June 15, 2015.

fcuban government officials, interview by USITC staff, Havana, June 15, 2015.
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The Cuban government has also implemented new foreign investment policies, recognizing
investment (over trade) as a key element to sustaining bilateral economic relations.>* The
Cuban government is actively seeking foreign investment to bring much-needed capital,
development, and economic growth to the island.>> In April 2014, the Cuban government
adopted new regulations pertaining to foreign direct investment (FDI) that essentially opened
up nearly all industry sectors to foreign participation, except for health, education, the military,
and the media.® In November 2015, the Cuban government published a list of 326 specific
projects (worth $8.2 billion) for which foreign investment is desired.?’ Reportedly, Cuba needs
S2 billion to $2.5 billion in FDI annually to increase national economic growth rates to above

5 percent.38

Investment as a share of GDP for Cuba is still very low at approximately 0.1 percent.39 Cuban
investment data are incomplete and vary considerably by year, and the available information
does not always appear internally consistent. For example, the United Nations Conference on
Trade and Development (UNCTAD), which based its estimate on information provided by a
commercial database, reports that the value of greenfield FDI projects in Cuba was $1.6 billion
in 2010, but only $195 million in 2013.% Greenfield FDI project data are based on
announcements by investing companies, and funds may not actually have been invested in
Cuba in the same year as the project announcement. In some cases, if investors’ plans fall
through, the invested capital may not materialize in later years either. Despite the high
reported greenfield inflow in 2010, UNCTAD also reports that total FDI in 2011 (latest year
available) was only $427 million.** Relative to other Caribbean countries, global FDI stock in
Cuba is minimal. For example, reported global FDI stock in the Dominican Republic was

$17 billion in 2013 (with FDI stock from the United States alone valued at $1.3 billion), about

* Cuban academic, interview by USITC staff, Havana, June 15, 2015.

** Article 1.3 of foreign investment law 118 states: “Foreign investments in the Republic of Cuba are oriented
towards the diversification and expansion of export markets, access to advanced technologies and substitution of
imports, particularly food imports. Likewise, they are also oriented towards obtaining foreign financing, creating
new sources of employment and harnessing new managerial methods while linking them to the development of
productive chains, and changing the country’s energy matrix through the use of renewable sources of energy.”

*® Feinberg, “Cuba’s New Investment Law: Open for Business?” April 1, 2014; Grogg, “Wanted: Foreign Investment
in Cuba,” April 1, 2014. Cuba has bilateral investment treaties in force with 42 countries. Government of Cuba,
MINCEX, Portfolio of Opportunities for Foreign Investment 2015, n.d. (accessed December 9, 2015).

*” Government of Cuba, MINCEX, Portfolio of Opportunities for Foreign Investment 2015, n.d. (accessed
December 9, 2015).

8 cuba Standard, “Cuban Parliament Approves New Foreign Investment Law,” March 30, 2014; Frank, “Cuba
Struggles to Attract Investors despite Reforms,” August 21, 2014.

3 By comparison, this figure is 3.7 percent for the Dominican Republic and 5.2 percent for Costa Rica. Cuban
academic, interview by USITC staff, Havana, June 15, 2015; World Bank, “Foreign Direct Investment, Net Inflows
(Percent of GDP),” WDI database (accessed January 13, 2016).

0 UNCTAD, World Investment Report 2014, 2014, annex table 6, 218. UNCTAD compiles these data from press
reports of companies, and they do not reflect official FDI inflows. “Greenfield” refers to foreign investment in a
new project from the ground up.

a UNCTAD, World Investment Report 2012, 2012, annex 1.2, 175.
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$1 billion in Costa Rica, and $2.9 billion in El Salvador.*” Cuba reports nearly 250 joint venture
investments, with most investors coming from Spain, Italy, Canada, and Venezuela.®

The largest industry destination for FDI in Cuba is tourism, followed by energy and mining
(figure 2.1). In the tourism industry, Spain is by far the largest investor, with 19 reported hotel
projects since 2003. Two companies, Melid and Iberostar, account for most of these projects. In
many cases, Spanish companies reportedly hold management contracts for the hotels, rather
than direct ownership stakes.** In the energy and mining sector, notable projects include an oil
and gas extraction project initiated by Petrobras (Brazil) in 2008, another by Pebercan (Canada)
in 2003-05, a hydropower project by Inter RAO Unified Energy System of Russia in 2009, a
natural gas project by China National Petroleum Corp. in 2010, and investment in a petroleum
refinery by Petréleos de Venezuela in 2008.%° China’s interest in investing in Cuba is reportedly
growing, and China currently accounts for about 4 percent of total FDI stock in Cuba.*®

Figure 2.1: FDI in Cuba, by sector, 2014

B Tourism and real estate = Energy and mining Industry Foods

m Transportation Agro-sugar industry Construction m Other

Source: Government of Cuba, MINCEX, Portfolio of Opportunities for Foreign Investment, 2015, n.d., 12. (accessed December 9,
2015).
Note: See appendix table J.10.

*2 All three countries are members of CAFTA-DR.

* Kotschwar and Cimino, written testimony to USITC, June 2, 2015, 2-3.

* Cuban government official, interview by USITC staff, Varadero, Cuba, June 19, 2015. Cuba’s government
classifies this form of investment as an international economic association contract.

o Except as noted, information in this paragraph is from Financial Times, FDI Markets database (accessed
November 20, 2015).

% Cuban industry representative, interview by USITC staff, Havana, June 18, 2015.
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Overview of Cuban Imports of Goods and
Services*’

Cuba is a net importer of merchandise*® and has run a trade deficit in goods for the last 40
years.49 It receives almost 70 percent of its total imports of goods from its top three suppliers—
Venezuela, the European Union (EU), and China. Total Cuban imports of goods reached

$9.3 billion in 2014, representing an increase of 62 percent since 2005 but a decline of

13 percent from 2013 (table 2.1). Cuba depends heavily on imports of food; as much as

80 percent of all food consumed in Cuba is imported. Cuba also depends on imports for its
energy needs. Venezuela, which supplies crude petroleum products to Cuba at subsidized
rates,” is the country’s leading trading partner, accounting for about 30 percent of total Cuban
trade in goods (imports and exports) in 2014.>"

Table 2.1: Cuban imports of goods from the world, 2005-14 (million dollars)

2005 2006 2007 2008 2009 2010 2011 2012 2013 2014
Venezuela 1,240.0 19339 11,3823 3,426.0 2,2659 2,808.0 3,982.8 3,807.0 3,629.0 3,234.0
EU 1,566.6 2,1145 2,022.8 2,413.1 1,466.2 1,712.8 2,107.9 2,221.8 2,416.3 2,140.8
Spain 599.9 793.6 919.9 11,1354 646.8 779.6 898.8 949.2 1,061.2 918.1
Italy 244.7 353.3 309.8 431.6 257.0 244.0 317.1 317.0 355.1 304.1
Germany 312.6 516.0 291.5 303.5 218.5 221.4 216.0 232.7 244.4 252.6
China 6359 1,264.1 1,170.0 1,353.6 972.1 11,0671 1,0436 1,1734 1,3741 1,063.0
Brazil 245.5 3433 323.9 526.8 277.2 414.9 550.2 568.1 528.2 507.8
Canada 370.9 4533 527.7 725.2 275.1 379.2 468.8 422.5 454.7 405.7
Mexico 221.5 194.4 189.6 308.9 250.9 307.3 356.7 387.1 372.6 362.3
United 369.0 340.5 447.1 711.5 532.8 363.1 363.3 464.4 359.6 299.1
States
All other 1,101.5 1,239.6 1,787.3 2,212.0 1,282.2 1,2641 1,551.3 1,259.8 1,556.1 1,284.3
Total 5,751.0 7,883.6 78505 11,677.2 7,322.3 8,316.5 10,4245 10,304.1 10,690.7 9,296.9

Source: GTIS, Global Trade Atlas database (accessed December 29, 2015); USITC estimates.

In contrast to merchandise trade, Cuban imports of services totaled just $2.5 billion in 2013, the
latest year for which data are available. Cuba runs a trade surplus in services and has done so
since 2007, owing to the country’s strong tourism sector and its exports of medical services.
With respect to membership in trade organizations, Cuba is an original contracting party to the

*’In this chapter Cuban import data for goods are based on Cuba’s trading partners’ exports to Cuba, as reported
by GTIS Global Trade Atlas, and USITC estimates. See chapter 1, box 1.1, for further explanation of data sources
and other related information.

*8 Cuban exports totaled about $2.4 billion in 2014, resulting in a trade deficit of $6.9 billion.

* Cuban academic, interview by USITC staff, Havana, June 15, 2015.

*% piccone and Trinkunas, in “The Cuba-Venezuela Alliance,” 2014, report that “Venezuelan oil sold to Cuba is
heavily subsidized as only 60 percent is paid for in the first 90 days while the other 40 percent is financed at a one
percent interest rate over 25 years.”

> GTIS, Global Trade Atlas database (accessed November 30, 2015); USITC estimates.

*2 Cuban academic, interview by USITC staff, Havana, June 15, 2015.
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General Agreement on Tariffs and Trade (GATT), joined the World Trade Organization (WTO) in
April 1995, and belongs to a number of regional organizations.>*

The Cuban government’s access to foreign exchange is a key determinant of Cuba’s ability to
import goods and services, especially those from the United States, since no U.S. commercial
credit can be provided for most U.S. exports. Cuba earns foreign exchange through exports of
Cuban goods and services, access to foreign financing, remittances, and assistance from allies
such as Venezuela; its foreign currency reserves were estimated at $10 billion in 2014.>* While
U.S. firms are barred from extending credit for agricultural products and other products that
are not 100 percent U.S. origin to Cuban importers, many of Cuba’s primary trading partners
supply bilateral commercial credit under generous payment terms, which strongly influences
Cuban purchasing decisions.’® Cuban officials note that they will change trading partners based
on credit availability,”” leading to what some term a geographic relocation of commerce.”® The
removal of U.S. restrictions would eliminate this disadvantage for U.S. exporters, although few
U.S. companies have indicated the exact credit terms they would be willing to offer Cuba.>

Limited availability of foreign currency has made it difficult for Cuba to honor all foreign
payments in a timely manner.® Cuba is characterized as a high-credit-risk country,®* given that
it has a history of defaulting on its debt.® Its external debt is currently estimated at

$25.2 billion, accounting for over 32 percent of GDP.?® However, the Cuban government
appears to be taking steps toward addressing Cuba’s foreign obligations, improving its finances,
and positioning Cuba to rejoin the global economy. Cuba has restructured its debt with a

>3 Cuba is a member of the Association of Caribbean States, the Latin American Integration Association, the
Bolivarian Alliance for the Americas, the Caribbean Community and Common Market, and the Community of Latin
American and Caribbean States; it is also a non-participating member of the Organization of American States.

** Cuban academic, interview by USITC staff, Havana, June 15, 2015; Cuba Standard Monthly, “Cuba Reportedly
Releases Foreign Reserve Figures,” January 2015, 7.

>>0On January 27, 2016, the United States removed limitations on payments and financing of U.S. Department of
Commerce-authorized exports from the United States of 100 percent U.S.-origin goods or re-export of 100 percent
U.S.-origin goods from a third country, other than exports of agricultural products. 81 Fed. Reg. 4583

(January 27, 2016). See chapter 3 for additional information.

> USITC, hearing transcript, June 2, 2015, 63 (testimony of William Messina, University of Florida), and 177
(testimony of Ricardo Torres Pérez, University of Havana); Cuban economist, interview by USITC staff, Washington,
DC, December 10, 2015. Examples of credit deals include government-to-government arrangements as well as
government-supported credit for exports to Cuba. See chapter 4 for additional information on factors affecting
Cuban trade and investment decisions.

>’ Cuban government official, interview by USITC staff, Havana, June 15, 2015.

*% Cuban economist, interview by USITC staff, Havana, June 17, 2015.

> Cuba specialist, interview by USITC staff, Washington, DC, September 10, 2015.

&0 Brookings, “Rethinking Cuba” event transcript, Washington, DC, June 2, 2015, 84 (José Maria Viials Camallonga,
Lupicinio International Law Firm).

ot Moody’s Investors Service rates Cuba at Caa2 with a positive outlook. According to Moody’s, “Obligations rated
Caa are judged to be speculative of poor standing and are subject to very high credit risk.” Moody’s Investors
Service, Rating Symbols and Definitions, January 2016. Moody’s Investors Service, “Moody’s Changes Cuba’s
Outlook to Positive from Stable; Caa2 Rating Affirmed, “December 10, 2015; USITC, hearing transcript, June 2,
2015, 119 (testimony of William Messina, University of Florida).

62 Showalter, “Go Figure: Cuban Freedom and Trade Decline,” October 14, 2015.

63 CIA, World Factbook; Cuban academic, interview by USITC staff, June 15, 2015.
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number of countries, obtaining cancellation or significant reductions in the amount owed, as
well as more feasible payment plans.®

Credit is not the only factor affecting Cuba’s import levels and sourcing choices, which also
fluctuate to reflect changes in global prices, weather effects, and U.S. and Cuban policies and
relations.®® In addition, Cuban imports depend heavily on government decisions about the
amount of money available annually within the budget. When Cuba has balance-of-payments
issues, the response is to reduce imports in order to rebalance the budget; the government
calculates the amount available for spending on imports, and the state-owned importing
entities, which are responsible for nearly all imports used for the Cuban population, are limited
to that amount.®® As a result, Cuban imports can be irregular, exhibiting no particular trend,
and are not necessarily indicative of changes in Cuban demand or production.

Cuban Imports of Goods

Primary Suppliers

Cuba depends primarily on three suppliers to meet its import needs. In 2014, Venezuela was
the leading supplier of Cuban imports, with a share of 35 percent (figure 2.2). The EU as a whole
supplied 23 percent of total Cuban imports, while China accounted for 11 percent. Collectively,
Venezuela, the EU, and China accounted for $6.4 billion, or 69 percent, of total Cuban imports
in 2014. By contrast, before initiating trade restrictions, the United States alone accounted for
70 percent of Cuba’s total imports in 1958;°” in 2014, the U.S. share was just 3 percent.

The list of Cuba’s top suppliers remained relatively unchanged during 2005-14, with Venezuela
consistently ranking as the largest single-country supplier. Cuba’s trade with Venezuela is
largely a form of barter.®® Cuba receives subsidized crude petroleum exports from Venezuela in
exchange for sending professionals—doctors, teachers, sports trainers, and military advisors—
to work in Venezuela (box 2.2).%° However, Venezuela’s recent economic and political
challenges, including the December 2015 legislative elections which gave the opposition party a
two-thirds majority in the National Assembly, are placing a strain on the bilateral trade
relationship between Venezuela and Cuba. This changing dynamic could spark additional
economic reforms in Cuba as well as bolster the U.S.-Cuba trade relationship.”®

o4 Bolton, “Cuba Reaches $15bn Debt Agreement,” June 23, 2015; Strohecker, “Cuba Debt Holder Hangs On,”
May 18, 2015; Scanlan, “Spain Agrees Debt Deal with Cuba,” November 3, 2015.

8 UsITC, hearing transcript, June 2, 2015, 60 (testimony of William Messina, University of Florida).

% usITC, hearing transcript, June 2, 2015, 179 (testimony of Ricardo Torres Pérez, University of Havana).

& Similarly, in 1958, the United States accounted for 67 percent of total Cuban exports. United Nations Economic
Commission for Latin America, Economic Survey of Latin America, 1963, 273.

%8 Cuba has such barter arrangements with about 80 countries. Cuban academic, interview by USITC staff, Havana,
June 15, 2015.

% piccone and Trinkunas, “The Cuba-Venezuela Alliance,” June 2014; USITC, hearing transcript, 157, 237
(testimony of Jorge Pifion, University of Texas at Austin).

7 ysITC, hearing transcript, June 2, 2015, 307 (testimony of Rafael Romeu, DevTech Systems).
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Figure 2.2: Shares of total Cuban imports by trading partner, 2005-14
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Source: GTIS, Global Trade Atlas database (accessed December 29, 2015); USITC estimates.
Note: See appendix table J.2.

Box 2.2: The Cuba-Venezuela relationship

In 2000, Cuba and Venezuela signed the Convenio Integral de Cooperacion, an agreement setting up the
bartering of Cuban services for Venezuelan crude petroleum.? This agreement marked the end of a
historically contentious relationship between these two nations and the beginning of Cuba’s
dependence on Venezuelan crude and other aid. Diplomatic relations between Cuba and Venezuela
improved following the 1999 election of Venezuelan president Hugo Chavez, a long-time ally and
mentee of Fidel Castro. The barter agreement also signaled the end of a decade-long economic crisis in
Cuba known as the “Special Period in Time of Peace” that followed the collapse of the Soviet Union,
Cuba’s longtime supporter and leading trading partner. Subsidized Venezuelan crude with inexpensive
financing played an integral role in Cuba’s economic recovery.”

Crude from Venezuela is both consumed domestically and re-exported as a way for Cuba to obtain hard
currency, which is worth an estimated $1 billion annually.© In recent years, Venezuela shipped
approximately 100,000 barrels of petroleum products per day to Cuba at below-market rates; these
shipments accounted for about 67 percent of Cuba’s total crude imports.d In return, Cuba sends 40,000
service workers to Venezuela, of which 30,000 are healthcare workers, to help with Venezuela’s social
assistance programs. Cuba also provides medical care in country for tens of thousands of Venezuelans,
in addition to hosting Venezuelan students interested in studying medicine.® While money is exchanged
for both the Venezuelan crude and the Cuban services, the highly subsidized nature of this trade
demonstrates the barter-like nature of the agreement.
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Cuban imports of crude petroleum from Venezuela (million dollars)
2005 2006 2007 2008 2009 2010 2011 2012 2013 2014
1,151 1,769 1,318 3,333 2,244 2,782 3,935 3,782 3,622 3,230

Source: Derived from official statistics of the Organization of Petroleum Exporting Countries (OPEC), Annual Statistical Bulletin, various
years; official statistics of the American Petroleum Institute; and various industry sources.

Notes: The value data are obtained by multiplying the total export quantity to Cuba by the average spot market price of Venezuelan Tia
Juana Light crude and Mesa 30 crude. Data for total exports to Cuba are estimated from total Venezuelan exports of crude petroleum to
Cuba minus exports to its major markets (U.S., EU, Latin American), coupled with industry experts’ estimates of Venezuelan shipments to
Cuba.

Because of the Venezuelan economy’s heavy reliance on oil, for which prices have fallen steeply,
Venezuela underwent a painful economic contraction in 2015. Venezuela’s difficulties have far-reaching
implications for Cuba, as Cuba-Venezuela transactions account for 15 percent of Cuban GDP.MItis
predicted that a loss of Venezuelan support would cause an economic contraction in Cuba of 4.0 to

7.7 percent of GDP over four years.® The Venezuelan economic crisis has prompted Cuba to begin to
diversify its economy and trade relations, and many believe that it is a key reason behind Cuba’s
decision to reestablish relations with the United States.

® Corrales, “The Logic of Extremism: How Chavez Gains,” 2005, 1.

® Piccone and Trinkunas, “The Cuba-Venezuela Alliance,” 2014, 1.

¢ Yéanez, “The Cuba-Venezuela Alliance,” 2005, 11.

d USITC, hearing transcript, 157, 237 (testimony of Jorge Pifion, University of Texas at Austin); Piccone and Trinkunas, “The
Cuba-Venezuela Alliance,” 2014, 3, 7.

€ Werner, “After 10 Years of Alba,” January 2015, 24; Piccone and Trinkunas, “The Cuba-Venezuela Alliance,” 2014, 3.

fWerner, “Venezuelan Opposition Victory,” January 2016.

& Piccone and Trinkunas, “The Cuba-Venezuela Alliance,” 2014, 10.

Imports from the World

Nonagricultural products accounted for the vast majority (79 percent) of total Cuban imports of
$9.3 billion in 2014 (figure 2.3). At $3.2 billion, crude petroleum imports accounted for

44 percent of nonagricultural imports in 2014; these imports increased 63 percent by value
during 2005-14. Other key manufactured products imported during 2005-14 included refined
petroleum products; motor vehicle parts and accessories; and insecticides, fungicides,
herbicides, and similar products.

Agricultural goods accounted for 21 percent of Cuba’s imports in 2014. Wheat, largely from
France and Canada, was Cuba’s largest agricultural import in 2014, accounting for 12 percent of
total agricultural imports. Cuban imports of wheat decreased 6 percent to $235 million during
2013-14, but rose 149 percent during 2005-14. Other key agricultural commodities in 2014
were milk powder, corn, poultry, soybean meal, and rice. Import trends and the composition of
Cuban imports of both agricultural and nonagricultural commodities are discussed in greater
detail in chapters 5 and 6.
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Figure 2.3: Cuban manufactured and agricultural goods imports from the world, 2005-14 (million
dollars)
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Source: GTIS, Global Trade Atlas database (accessed December 29, 2015); USITC estimates.
Note: See appendix table J.3.

Imports from the United States

The United States and Cuba have been said to have a natural affinity with respect to trade,
based on proximity, history, and complementary production.”* Despite the longstanding U.S.
restrictions on trade with Cuba and the comparatively small U.S. share of Cuban imports, the
United States consistently ranked among the top 10 suppliers to Cuba during 2005-14,
although its supplier position weakened substantially during this period. U.S exports to Cuba
totaled $299.1 million in 2014, down 17 percent from 2013 and down 19 percent from 2005
(table 2.1). The value of U.S. exports in 2014 represented the lowest value recorded during
2005-14. During this period, the value of U.S. exports to Cuba fluctuated between a low of
$340.5 million and a high of $464.5 million, except for 2008 and 2009, when U.S. exports
reached unusual highs of $711.5 million and $532.8 million, respectively. These greater-than-
normal export values resulted from higher commodity prices and weather-related issues in
Cuba that spurred greater demand for agricultural imports.

While the December 2014 announcement of restored relations between the United States and
Cuba was expected to help boost U.S. exports to Cuba, the opposite has occurred. U.S. exports
to Cuba in 2015 totaled $180.3 million, down nearly 40 percent from 2014. Declines in U.S.
exports of poultry, corn, and soybeans contributed largely to the decrease, which was not
offset by increases in U.S. exports of a number of nonagricultural commodities. Reportedly, the
decrease in Cuban purchases of U.S. goods was the result of concerns about avian flu,”* as well

7 Cuban government official, interview by USITC staff, Havana, June 18, 2015; Cuban economist, interview by
USITC staff, Washington, DC, December 9, 2015.
72 Industry representative, interview by USITC staff, Miami, June 13, 2015.
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as the desire to place political pressure on the United States to fully lift trade restrictions.” This
decline in U.S. exports to Cuba in an era of renewed relations reflects the multiple and complex
factors that ultimately affect U.S. exports and reach far beyond market and economic
conditions in Cuba.”

The composition of U.S. exports to Cuba varied greatly during 2005-15. Only six of the top 15
products exported from the United States to Cuba in 2005 (excluding donations)—poultry,
corn, soybeans, soybean oilcake, flour and meals of oilseeds and oleaginous fruits, and
phosphates and similar products—were among the top 15 products supplied by the United
States to Cuba in 2015 (figure 2.4). This variability is reportedly the result of both U.S.
restrictions on providing credit to Cuba and Cuban import substitution policies. The U.S.
requirement that Cuba pay cash for U.S. goods,”> combined with higher global food prices, has
prompted Cuba to procure from sources other than the United States if credit is available.”®
Further, import substitution is a stated priority of the Cuban government; it has influenced the
changing composition of Cuban imports from both the United States and other countries.”’

Since 2000, the United States has allowed U.S. companies to export food to Cuba, and U.S.
exports to Cuba consist largely of agricultural products (figure 2.5).”® U.S. agricultural exports
accounted for 95 to 99 percent of total U.S. exports to Cuba during 2005—-14. These exports
totaled $285.0 million in 2014, down 18 percent over 2013 and down 19 percent from 2005.
Poultry is by far the primary U.S. export to Cuba (figure 2.6). U.S. exports of poultry to Cuba,
primarily frozen chicken cuts, totaled $147.8 million in 2014, accounting for 52 percent of total
U.S. agricultural exports to Cuba in that year. In contrast to the overall decline in U.S.
agricultural exports to Cuba during 2005-14, U.S. poultry exports to Cuba increased by

154 percent during the period. Poultry was also one of the most stable U.S. export products,
and the United States is reportedly highly competitive on price against other suppliers to
Cuba.”

3 Cuba specialist, interview by USITC staff, Washington, DC, September 10, 2015.

7% See chapter 4 for additional information on these factors.

> Some of these restrictions were relaxed on January 27, 2016, when the United States removed limitations on
payments and financing of certain nonagricultural exports. 81 Fed. Reg. 4583 (January 27, 2016). See chapter 3 and
appendix F for additional information.

7% Cuban academic, interview by USITC staff, Havana, June 15, 2015; Mesa-Lago and Pérez-Lépez, Cuba under Raul
Castro, 2013, 108-9.

7 Cuban academic, interview by USITC staff, Havana, June 15, 2015.

’® The Trade Sanctions and Reform and Export Enhancement Act of 2000 permits U.S. exports of food products and
agricultural commodities to Cuba on a cash basis, while the export of healthcare products to Cuba is authorized by
the Cuban Democracy Act of 1992. See chapter 3 and appendix F for additional information on U.S. restrictions.

7 Industry representative, interview by USITC staff, Washington, DC, May 27, 2015.
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Figure 2.4: Top 15 U.S. exports to Cuba in 2005 and 2015
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Source: GTIS, Global Trade Atlas database (accessed December 29, 2015); USITC DataWeb/USDOC (accessed February 8, 2016).

Note: See appendix table J.4.
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Figure 2.5: Cuban agricultural and manufactured goods imports from the United States (million dollars)
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Source: GTIS, Global Trade Atlas database (accessed December 29, 2015); USITC DataWeb/USDOC (accessed February 8, 2016).
Note: See appendix table J.5.

Figure 2.6: Cuban imports of agricultural goods from the United States (2014 and 2015)
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Source: GTIS, Global Trade Atlas database (accessed December 29, 2015); USITC DataWeb/USDOC (accessed February 8, 2016).
Note: Due to rounding, shares may not add to 100 percent. See appendix table J.11.

In 2015, poultry still comprised 52 percent of U.S. agricultural exports to Cuba. However, the value
of U.S. poultry exports to Cuba dropped by 47 percent to just $77.8 million in 2015. Moreover, the
composition of U.S. exports changed considerably during 2014—-15. While still representing a
majority, the share of U.S. exports to Cuba accounted for by agricultural products fell to just over
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82 percent in 2015. Total U.S. agricultural exports to Cuba fell 48 percent to $148.5 million in 2015,
driven primarily by the drop in poultry exports, as well as significant declines in U.S. exports to
Cuba of corn and soybeans.

Unlike agricultural commodities, most nonagricultural exports from the United States to Cuba
generally require specific export licenses. Such exports were fairly inconsistent and volatile during
2005—-14. The value of such exports totaled just $14.1 million in 2014, down 16 percent from 2005.
Aside from donated articles, key nonagricultural exports to Cuba in 2014 consisted of insecticides,
fungicides, herbicides, disinfectants, and similar products, as well as orthopedic appliances (figure
2.7). The United States shipped $6.4 million worth of insecticides, fungicides, herbicides,
disinfectants, and related products to Cuba in 2014, following the years 2008—13, when there were
no exports in that sector. Similarly, U.S. exports of orthopedic appliances, which totaled $472,215
and were the second-largest nonagricultural export to Cuba from the United States in 2014, were
either negligible or nonexistent during 2005-12.

A doubling of U.S. exports of insecticides, fungicides, herbicides, disinfectants, and similar products,
coupled with strong exports of other manufactured products, boosted the share of total U.S.
exports to Cuba accounted for by nonagricultural products to 18 percent in 2015, compared with
just 5 percent in 2014. In contrast to the near halving of U.S. exports to Cuba of agricultural goods
in 2015, the value of U.S. exports to Cuba of manufactured goods grew by 127 percent. U.S. exports
of nonagricultural goods totaled $31.9 million in 2015, and consisted primarily of chemicals and
medical goods.

Figure 2.7: Cuban imports of nonagricultural goods from the United States (2014 and 2015)
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appendix table J.12.
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Cuban Imports of Services

In contrast with its deficit in merchandise trade, Cuba is a net exporter of services. Total Cuban
exports of commercial services reached $12.3 billion in 2014, the latest year for which data are
available. Imports totaled $2.5 billion in that year, up 150 percent from 2005.%° Although
disaggregated data on services trade with Cuba are not available, medical services are Cuba’s
largest services export, followed by tourism.®! Exports of medical services reportedly earn the
country over $8 billion annually.®? Tourism revenues were $2.6 billion, as noted above. Spending by
foreign tourists in Cuba constitutes a Cuban services export, and Cuba is a popular tourist
destination, particularly for Canadian visitors. Cuba registered just over 3 million tourists in 2014,
with 39 percent of the total (1.2 million) from Canada, followed by Germany (138,138, or just

5 percent) and the UK (almost 124,000, or 4 percent).® Arrivals from January to November 2015
were up 18 percent, with 3.1 million tourists visiting Cuba; almost 38 percent of these tourists
came from Canada.®*

80 WTO, Integrated Trade Intelligence Portal (accessed November 17, 2015).

& Cuban government official, interview by USITC staff, June 17, 2015; European Parliament, Members’ Research
Service, “At a Glance: Cuba’s International Trade,” February 2015.

82 Frist, “Cuba’s Most Valuable Export: Its Healthcare Expertise,” June 8, 2015; Sabo, “Cuba Forecasts $8.2 billion from
Doctors Abroad,” March 21, 2014.

8 ONEI, Anuario Estadistico de Cuba 2014 [Statistical Yearbook of Cuba 2014], 2015, table 15.3.

84 ONEI, Turismo Llegada de Visitantes Internacionales [Tourism: international visitor arrivals], December 2015, table 3.
See chapter 7 for more information on the Cuban tourism sector.
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Chapter 3

Current U.S. Restrictions on Trade with
and Travel to Cuba and Their Effects on
Cuban Imports of U.S. Goods and
Services

Current U.S. restrictions on trade and travel between the United States and Cuba are based on
various presidential proclamations, laws, and regulations developed during 11 presidential
administrations over more than 55 years (see appendix F for a full history of the U.S. restrictions).
There is no single piece of legislation that covers all aspects of the U.S. policy on trade with and
travel to Cuba; instead, a combination of statutes and regulations provides the framework under
which trade with and travel to Cuba are conducted.

There are three primary pieces of legislation, however, that largely affect U.S.-Cuba trade and that
have generally codified restrictions and placed conditions on administrative action. These include
the Cuban Democracy Act of 1992 (CDA),® the Cuban Liberty and Democratic Solidarity Act of 1996
(Libertad or Helms-Burton Act),®® and the Trade Sanctions Reform and Export Enhancement Act of
2000 (TSRA).®’ This chapter provides a brief summary of the key provisions of these statutes and
the regulations promulgated under them and their effect on U.S. exports to Cuba.

Current Restrictions

Despite changes in U.S. policy and regulations following President Obama’s December 2014
directive to increase engagement with Cuba, trade with Cuba remains difficult and limited. And,
while many types of specific travel are allowed, tourist travel is still banned. The regulations
governing interaction with Cuba are based on multiple legal authorities that specifically state what
is permissible in terms of exports and imports, investment, provision of services, and other aspects
of doing business with Cuba, as described below.

The legislation also indicates the circumstances under which the President may lift or waive U.S.
restrictions. For example, the CDA included language that allowed the President to waive most of
its provisions; later, however, the Helms-Burton Act narrowed the conditions under which the
President could waive selected provisions of the legislation, including provisions of both Helms-

8 Cuban Democracy Act of 1992, as amended, 22 U.S.C. §6021-6091.
% Cuban Liberty and Democratic Solidarity Act of 1996, as amended, 22 U.S.C. § 6021-6091.
¥ Trade Sanctions Reform and Export Enhancement Act of 2000, 22 U.S.C. § 7201-7211.
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Burton and the CDA.® In addition, Helms-Burton specifically codified the regulations that
established the economic embargo, including the provisions of the Cuban Assets Control
Regulations (CACR).89 Thus, prohibitions on transactions listed in the CACR as of March 1, 1996,
require legislative action to be changed.90 Moreover, the President can suspend the CACR only if
certain conditions are met. These include having a transitional government in power in Cuba and
the resolution of property claims (see box 3.1).”*

Box 3.1: Outstanding Claims between the United States and Cuba

The United States and Cuba met on December 8, 2015, for the first bilateral discussion devoted to
outstanding claims. These include the U.S. claims stemming from the Foreign Claims Settlement Commission
as well as Cuban government claims related to the U.S. restrictions.?

The U.S. claims stem from the United States’ heavy presence in the Cuban economy in the years before the
Cuban revolution in 1959. On the eve of the revolution, U.S. citizens and companies owned large shares in
key sectors of the Cuban economy, including 90 percent of transportation, electrical services; 50 percent of
the sugar sector (including rum); and over 50 percent of the telecom sector.” U.S interests also owned

25 percent of Cuba’s land, including 75 percent of the arable land, and had significant ownership positions in
the banking, cattle, mining, oil, timber, and tobacco sectors.®

Following the revolution, the government of Cuba took steps to seize the assets and private property of
both foreign nationals, including Americans, and Cuban citizens. The process started in 1959 with the
passage of the Agrarian Reform Law, which authorized the takeover of agricultural and cattle operations,
and continued in 1960 following the promulgation of Law 851, which authorized the expropriation of
property from U.S. nationals.® Additional resolutions authorizing expropriation were passed in 1960 and
continued through 1963, when the last remaining U.S. properties were seized.® With the exception of

8 Rennack and Sullivan, Cuba Sanctions: Legislative Restrictions, June 5, 2015, 5-8; Cuban Liberty and Democratic
Solidarity Act of 1996, 22 U.S.C. § 6021-6091.

% The CACR (28 Fed. Reg. 6974), issued by United States Department of the Treasury on July 8, 1963, under the Trading
with the Enemy Act of 1917, regulate relations between the United States and Cuba and are the main mechanism of
domestic enforcement of the U.S. restrictions on transactions with Cuba. Cuban Liberty and Democratic Solidarity Act
of 1996, 22 U.S.C. § 6021-6091.

% Except for specific authorizations given to the Secretary of the Treasury. Rennack and Sullivan, Cuba Sanctions:
Legislative Restrictions, June 5, 2015, 9—10; Cuban Liberty and Democratic Solidarity Act of 1996, 22 U.S.C. § 6021—
6091.

*! Sections 6065 and 6067 of the Helms-Burton Act very specifically define the criteria for determining if a transition
government exists in Cuba and address the settlement of outstanding claims. Cuban Liberty and Democratic Solidarity
Act of 1996, 22 U.S.C. § 6021-6091.
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homes, personal items, and small parcels of land, the Cuban government also seized the assets of Cuban
nationals from 1959 through 1968.

Cuba’s expropriation laws did provide for compensation to the owners of seized properties. Law 851, for
example, provided for payment to U.S. nationals via 30-year bonds yielding 2 percent interest, with such
bonds being financed with income from U.S. sugar sales which, in turn, were supported by U.S. sugar import
quotas.t The Eisenhower administration responded to Cuba’s expropriation of U.S. property and assets by
initiating the U.S. economic embargo against Cuba" and suspending its sugar quota.' As a result, almost no
compensation was paid to U.S. citizens for expropriated property. By comparison, over the next 20 years,
Cuba settled property claims with most, if not all, other claimant countries, including Canada, France, Spain,
and Switzerland, with many such settlements reportedly tied to increased trade with Cuba.

Starting in 1964, the Foreign Claims Settlement Commission of the United States (FCSC), a quasi-judicial
independent agency within the U.S. Justice Department, started to review claims by U.S. citizens and
companies that were seeking compensation for confiscated property in Cuba. By 1972, when the first review
period closed, the FCSC had reviewed 8,821 claims, subsequently approving 5,913 claim awards with a
combined principal amount of $1.9 billion,* a figure that has reportedly grown over time to an estimated $6
to $8 billion (due to the accumulation of unpaid simple interest).' U.S. claims run the gamut from vacation
homes to an oil refinery seized from Exxon. Overall, more than 80 percent of the approved claims were filed
by individuals, although the largest claims are held by U.S. companies. Of the original $1.9 billion in claim
awards, roughly 12 percent (5230 million) are attributable to private individuals; the remaining claims
belong to U.S. companies.™

While Cuba has acknowledged its liability for U.S. property claims and reportedly wants to settle them,"
efforts to settle them will likely be lengthy and complex. For example, many of the original assets—like
factories and warehouses—no longer exist,” and many of the individual claimants have died. Many of the
U.S. companies originally holding claims also no longer exist, having been merged or acquired over the past
56 years, with their claims passing to new or acquiring companies. Starwood Resorts, for example, assumed
a $50 million claim on the ITT Telegraph Tower in Havana when it acquired another company.? Similarly,
Office Depot inherited a $267 million claim on the Cuban Electric Company via a series of corporate
acquisitions.*

Cuba, however, also asserts claims against the United States. Cuban government officials, for example, have
repeatedly stated that the U.S. embargo has inflicted severe economic hardship on Cuba, placing an
accumulated monetary value on such losses at $121 billion as recently as July 2015." Currently, Cuban assets
totaling more than $270 million—mostly wire transfers identified as originating in or destined for Cuba—are
frozen in U.S. bank accounts.®

A number of proposals to accomplish a final resolution of the property claims issue have been presented.
One such proposal is a licensing fee on companies doing business in Cuba, with the proceeds being
redistributed to claimants; a variation on this proposal also suggests levying fees on remittances sent by
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Cuban-Americans to their relatives in Cuba. Another proposal, suggested in a 2007 report prepared by
several professors at Creighton University for the U.S. Agency for International Development, involves
establishing a tribunal to oversee the claims settlement process and dividing up claims into small and large
tiers. Under this proposal, smaller claims would be paid off in lump sums by the Cuban government,
whereas large claims owned by U.S. companies could be satisfied in ways that do not involve cash payments,
namely development rights, tax-free status, and other incentives to invest in Cuba.

2 USDOS, “United States and Cuba Hold Claims Talks in Havana,” December 7, 2015.

b USDA, FAS, Cuba’s Food and Agriculture Situation Report, March 2008, 3; Claim of International Telephone and Telegraph,
Foreign Claims Settlement Commission of the United States, claim no. CU-2615, decision no. CU-5013, June 17, 1970; USITC
calculations.

©USDA, FAS, Cuba’s Food and Agriculture Situation Report, March 2008, 3.

d Anillo-Badia, “Outstanding Claims to Expropriated Property in Cuba,” 2011, 83.

¢ Ibid.

fIbid.

€ Ibid. Cuba’s sugar quota to the United States was 3 million tons per year at a price not less than 5.75 cents per pound.

h USDOS, “U.S. Relations with Cuba,” July 21, 2015.

fAniIIo-Badia, “Outstanding Claims to Expropriated Property in Cuba,” 2011, 83.

!Brannigan, “Settling U.S. Business, Property Claims,” December 19, 2014; Gordon, The Settlement of Claims for Expropriated
Private Property, October 1, 1973.

k USDOJ, “Completed Programs—Cuba” at https://www.justice.gov/fcsc/claims-against-cuba (accessed January 26, 2015). The
FCSC opened a second claim program between February 13, 2006, and August 11, 2006. During this period, the FCSC certified two
claims in the total principal amounts of $16,000 and $51 million, respectively.

'Davis, “As U.S. and Cuba Relations Warm,” July 19, 2015; Risco, “The Main Unresolved Disputes,” July 20, 2015.

™ Glovin, “Cuba Property Claims, Yielding Pennies,” December 22, 2014; Davis, “As U.S. and Cuba Relations Warm,” July 19, 2015.

"Taylor, “US Property Claims in Cuba,” July 1, 2015; Glovin, “Cuba Property Claims, Yielding Pennies,” December 22, 2014.

°Taylor, “US Property Claims in Cuba,” July 1, 2015.

P Neyfakh, “Cuba, You Owe us $7 Billion,” April 8, 2014.

9Glovin, “Cuba Property Claims, Yielding Pennies,” December 22, 2014.

"Government of Cuba, “Report By Cuba,” July 2015, 36.

*U.S. Treasury, OFAC, Terrorist Assets Report, 2014, 14.

' Borchers et al., Report on the Resolution, 2007.

U.S. Restrictions on Trade with Cuba

For the past five decades, imports from Cuba have remained largely prohibited, although there are
a few recent exceptions. Imports of specific goods and services produced by independent Cuban
entrepreneurs are authorized.*? In addition, persons authorized to travel to Cuba may import, as
accompanied baggage, goods acquired in Cuba of a total value not to exceed $400 per person,

% Eligibility of independent entrepreneurs is determined by the State Department; eligible goods, by the State
Department’s Section 515.582 list, http://www.state.gov/e/eb/tfs/spi/cuba/515582/237471.htm. 80 Fed. Reg. 2291—
2302 (January 16, 2015); 31 CFR § 515.
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including no more than $100 in alcohol and tobacco products.®® CACR prohibitions also have an
exemption for the importation of information and informational materials, including works of art.**

Since implementation of the embargo, U.S. exports of medicine, medical supplies, and food and
agricultural products to Cuba have been subject to various exceptions and special provisions at the
discretion of the Secretary of Commerce. The CDA and TSRA, however, codified selected exceptions
and special provisions into law.

TSRA specifically delegated authority to establish procedures to exempt agricultural products from
normal licensing requirements. To implement this authority, the Department of Commerce’s
Bureau of Industry and Security (BIS)®® created License Exception Agricultural Commodities (AGR).
AGR promulgated a list of commodities that may be exported to Cuba subject to special licensing
provisions.96 TSRA provisions authorize the export and re-export of U.S.-origin agricultural
commodities under AGR as long as exportation occurs under a written contract and takes place
within a year of signing the contract.”” Other TSRA provisions, however, prohibit the use of U.S. aid
or the use of any government funds to support these exports to Cuba, limit financing to third-
country sources, and require payments to be made in advance in cash.?® Thus, U.S. government
agencies are prohibited from providing export marketing assistance, technical trade assistance, and
credit or credit guarantees for exports to Cuba.*

AGR does not apply to medicine or medical goods. Medicine and medical goods may be exported to
Cuba under license subject to provisions of the CDA; while such exports do not require a written
contract, they must be carried out within two years of issuance of the license. Moreover, the CDA

% U.S. Treasury, “Frequently Asked Questions on Changes,” December 21, 2015, 14-15.

* For a definition of information and informational materials see 31 CFR § 515.332 and U.S. Treasury, “Frequently
Asked Questions on Changes,” December 21, 2015, 14-15.

% The Bureau of Industry and Security (BIS) is a licensing, regulatory, and enforcement agency that advances U.S.
national security, foreign policy, and economic objectives by ensuring an effective export control and treaty compliance
system. BIS administers and enforces the Export Administration Regulations (EAR), which regulate the export and re-
export of commercial commodities and technology, as well as less sensitive military items. BIS has a team of special
enforcement agents and analysts, singularly focused on enforcing export control regulations. USDOC, BIS, “Bureau of
Industry and Security” (accessed January 28, 2016).

% USDOC, BIS, “Sanctioned Destinations: Cuba” (accessed January 19, 2016).

% The list of commodities subject to TSRA is available here: http://www.fas.usda.gov/regions/cuba.

% Rennack and Sullivan, Cuba Sanctions: Legislative Restrictions, June 5, 2015, 10; Trade Sanctions Reform and Export
Enhancement Act of 2000, 22 U.S.C. § 7201-7211.

% Scuse, testimony before the Senate Committee on Agriculture, Nutrition, and Forestry, April 21, 2015, 2.
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July 29 August 21
OAS members vote to lift multilateral United States permits U.S. foreign subsidiaries to trade
sanctions against Cuba. with Cuba, cancels rule banning ships engaged in

commerce with Cuba from refueling in the United States.

® ®
1975

requires that medical exports be subject to on-site verification confirming that the items exported
are being used for their intended purpose.100

Outside of the products specifically authorized by the CDA or TSRA, most U.S. exports continue to
be subject to specific licensing under Export Administration Regulations (EAR) on a case-by-case
basis. % BIS maintains a general policy of denying applications for exports subject to the EAR, with
certain exceptions.'% In addition, various licensing exceptions under the EAR have been
established by presidential directive for several categories of products, allowing export or re-export
of goods without license that would otherwise require a license, as outlined below.

License Exception Consumer Communication Devices (CCD) under the EAR authorizes the export
and re-export of certain consumer communications devices, related software, applications,
hardware, and services, and items for setting up and updating communications-related systems.103
Commercial sales, as well as donations, of consumer communications devices—personal
computers, mobile phones, televisions, memory devices, recording devices, and consumer
software—are authorized under this exception.'®*

License Exception Support of the Cuban People (SCP) under the EAR authorizes the export and re-
export of certain items to Cuba that are intended to improve Cuban living conditions, support
independent economic activity, strengthen civil society, improve the free flow of information, and
facilitate travel and commerce.'® Items eligible for export and re-export to Cuba under License
Exception SCP must be for certain specified end uses and end users, and they are limited to those
designated as EAR99.'% General categories of items eligible for this exception include building
materials, equipment, and tools for use by the private sector to construct or renovate privately

190 pennack and Sullivan, Cuba Sanctions: Legislative Restrictions, June 5, 2015, 5—8; Cuban Democracy Act of 1992, 22

U.S.C. § 6001-6010.

191 yspoc, BIS, “Sanctioned Destinations: Cuba” (accessed January 19, 2016).

192 Exceptions to the general policy of denial include: medicines and medical devices, items to ensure the safety of civil
aviation and the safe operation of commercial passenger aircraft, and items necessary for the environmental
protection of U.S. and international air quality, waters and coastlines, including items related to renewable energy or
energy efficiency. In addition, on January 27, 2016, BIS added a general policy of approval for exports and re-exports to
meet the needs of the Cuban people. USDOC, BIS, “Sanctioned Destinations: Cuba” (accessed February 5, 2016).

1% ysDOC, BIS, “Sanctioned Destinations: Cuba” (accessed January 19, 2016).

% Ibid.

1% Ibid.

196 EAR99 products are those subject to the EAR but not specified on the Commerce Control List (CCL)
https://www.bis.doc.gov/index.php/regulations/commerce-control-list-ccl. See also USDOC, BIS, “Cuba: Frequently
Asked Questions,” September 21, 2015, 4.
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April 19
President Carter does not renew the travel ban, effectively President Reagan prohibits U.S citizen travel to
lifting the prohibition on travel to Cuba, and allows U.S. Cuba, but allows some travel-related
citizens to spend up to $100 on Cuban goods while there. transactions by certain categories of travelers.
1977 1982

197 +00ls and equipment for private sector agricultural activity; and tools,

108

owned buildings;
equipment, supplies, and instruments for use by private sector entrepreneurs.

License Exception Gift Parcels and Humanitarian Donations (GFT) under the EAR authorizes the
export and re-export of items donated by an individual, or a forwarding service acting on behalf of
the donor, to eligible recipients.'® Gift parcels may contain a variety of items, including food, most
medicines and medical supplies and devices, certain consumer communications devices, and other
items normally exchanged as gifts.*'° Donors may send one parcel per month per eligible recipient
with a total value not exceeding $800, excluding the value of food items.***

On January 27, 2016, BIS revised the EAR to further engage and empower the Cuban people, as
directed by President Obama in December 2014. 112 Specifically, the EAR were amended to provide
a general policy of approval for (1) license applications for exports and re-exports of certain
telecommunications items to improve communications to, from, and among the Cuban people; (2)
certain commodities and software to human rights organizations, individuals, and
nongovernmental organizations to promote independent activity; (3) agricultural items outside the
scope of AGR and other licensing exceptions; and (4) items to ensure the safety of civil aviation.™

Also on January 27, 2016, OFAC revised the CACR. 14 These changes removed limitations on
payments and financing of exports of 100 percent U.S.-origin items from the United States
authorized by the U.S. Department of Commerce or the re-export of 100-percent U.S.-origin items
from third countries, other than exports of agricultural items or commodities subject to TSRA.
Changes were also made to regulations related to air carrier services; temporary sojourns by
aircraft and vessels; and transactions related to information, information services, professional
meetings, public performances, clinics, workshops, athletic and other competitions, exhibitions,
and humanitarian projects. 11>

197 This includes privately-owned residences, businesses, places of worship, and buildings for private sector social or
recreational use.

1% Eor additional information on U.S. regulations and the products that can be traded with the Cuban private sector,
see 80 Fed. Reg. 2289-2291 (January 16, 2015) and 22763 (April 23, 2015). See also USDOC, BIS, “Cuba: Frequently
Asked Questions,” September 21, 2015, 4.

19 ysDOC, BIS, “Sanctioned Destinations: Cuba” (accessed January 19, 2016).

19 Ibid.

" Ibid.

1281 Fed. Reg. 4583 (January 27, 2016); 31 CFR § 515.

2 bid.

" Ibid.

5 Ibid.
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November 20 October 15 March 12
U.S. Treasury Department’s restrictions on travel- Cuban Democracy Act is Helms-Burton Act is
related expenses take effect; U.S. citizens are limited implemented. implemented.
to spending no more than $100 per day.
1989 1992 1996

U.S. Restrictions on Travel to Cuba

For U.S. citizens, travel-related transactions involving Cuba are permitted only for 12 specific
categories of activities identified in the CACR. Travel-related transactions for all other purposes,
including tourist travel, remain prohibited.*® Travel within the 12 designated categories is
permitted without prior approval from OFAC but remains subject to general licensing through
OFAC.™” Moreover, OFAC issued an advisory statement about educational travel in 2009 stating
that all travelers must be able to certify that they have a full-time schedule of educational
exchange activities. The statement, which is still in effect, stressed that such activities do not allow
for unrestricted travel (e.g., tourism) to Cuba.*®

U.S. Restrictions on Investment and Other U.S.
Restrictions

Investment by U.S. firms in Cuba is largely prohibited by the CACR, although certain persons subject
to U.S. jurisdiction may set up a physical or business presence in Cuba to facilitate authorized

119 Telecommunications services

transactions, such as an office, warehouse, or retail outlet.
between the United States and Cuba are allowed, and telecommunications and Internet-based
service providers can also establish a business presence in Cuba under general licensing

12
procedures.™®

18 The 12 categories are (1) family visits (family defined as any individual related to the traveler by blood, marriage, or

adoption within three generations); (2) official business of the U.S. government, foreign governments, and certain
intergovernmental organizations; (3) journalistic activity; (4) professional research and professional meetings; (5)
educational activities; (6) religious activities; (7) public performances, clinics, workshops, athletic and other
competitions, and exhibitions; (8) support for the Cuban people; (9) humanitarian projects; (10) activities of private
foundations or research or educational institutes; (11) exportation, importation, or transmission of information or
information materials; and (12) certain authorized export transactions. U.S. Treasury, “Frequently Asked Questions on
Changes,” December 21, 2015, 2.

A general license constitutes blanket authorization for travel in the 12 approved categories. Travelers must submit
information indicating which of the approved categories their travel falls under. See U.S. Treasury, OFAC, Submitting a
New License Application at https://licensing.ofac.treas.gov.

8 sullivan, “Cuba: U.S. Restrictions on Travel and Remittances,” April 10, 2015, 21; 74 Fed. Reg. 46000-46003
(September 8, 2009).

Wy, Treasury, “Frequently Asked Questions on Changes,” December 21, 2015, 15.

Ibid. See chapters 6 and 7 for further discussion of the restrictions on telecommunications equipment and services.

120
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October 28 December 14
Trade Sanctions Reform and Export In the aftermath of Hurricane Michelle, first U.S. exports of
Enhancement Act is signed into law. food are sent to Cuba after a request from the Cuban
government.
2000 2001

With respect to financial transactions, U.S. travelers are permitted to use credit and debit cards in
Cuba.™! In addition, authorized travelers are permitted to open and maintain bank accounts while
in Cuba to access funds for authorized transactions, including managing remittances. Moreover,
depository institutions are allowed to open correspondent accounts at banks in Cuba to facilitate
authorized transactions, including transactions to facilitate trade.’?

Other notable restrictions on U.S. activities with Cuba include a prohibition on licensing of exports
to Cuba by U.S.-owned foreign subsidiaries, and restrictions on vessels carrying goods or
passengers to and from Cuba. With the exception of vessels carrying authorized U.S. exports and
passengers, a vessel loading or unloading cargo at a Cuban port may not enter a U.S. port for a
period of 180 days from the date the vessel departed Cuba.

There are currently no dollar limits on remittances sent to Cuba, including family remittances,
remittances for humanitarian projects, remittances for support for the Cuban people, and
remittances for the development of private businesses.'*® The amount of remittances that an
individual traveler to Cuba may carry is also unlimited.*** However, remittances to selected officials
of the government of Cuba and selected members of the Cuban Communist Party are prohibited.**

Effects of the U.S. Restrictions on U.S. Exports
to Cuba

Previous analysis by the Commission generally found that U.S. restrictions on trade with Cuba had a
relatively small impact on total U.S. economic activity from 1960 through 1990, noting that U.S.
exports to Cuba had begun to decline before the first restrictions were in place.*?

The Cuban economy and U.S. exports to Cuba both began to decline as political unrest and
intensification of guerrilla activity against the Batista government in the late 1950s undermined

12180 Fed. Reg. 2291-2302 (January 16, 2015); 80 Fed. Reg. 56898-56904 (September 21, 2015); 31 CFR § 515.

80 Fed. Reg. 2291-2302 (January 16, 2015); 31 CFR § 515. See chapter 7 for further discussion of the restrictions on
financial services.

2 |bid.

* Ibid.

' |bid.

126 USITC, The Economic Impact of U.S. Sanctions, February 2001, 2-12 to 2-14, 3-1 to 3-8.

122
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October 10
President G.W. Bush imposes measures to tighten United States eases travel restrictions and limits on
travel restrictions and crack down on illegal cash remittances to Cuba for Cuban family members in the
transfers. United States.

2003 2009

economic activity in Cuba.’”’ uU.s. exports fell from $617 million in 1957 to $439 million in 1959, a
29 percent decrease, and fell again to $224 million (a drop of 49 percent) from 1959 to 1960.%

As Cuba began to focus on economic integration with the Soviet bloc, U.S. exports to Cuba further
decreased. During 1961-63, as the level and scope of U.S. restrictions grew, U.S. exports to Cuba
fell to an average of just $21 million before dropping to zero in 1964. The next three decades were
characterized by Cuba’s dependence on Soviet assistance and persistent inefficiencies in the Cuban
economy. The disintegration of the Soviet Union in 1989 brought deep cuts in outside aid to Cuba,
and the Cuban economy contracted sharply. In response, Cuba imposed policies to promote
austerity and self-reliance in the 1990s during what is called the “Special Period.”

Despite policy reforms during this period, Cuba remained highly dependent on imported food and
energy. U.S. licensing exemptions in place since 2000 for agricultural goods increased opportunities
for U.S. sales to Cuba. Cuba initially took advantage of this opportunity and increased imports of
U.S. agricultural goods, despite strict U.S. financial requirements and restrictions on providing
credit for these exports. These U.S. rules, however, increased costs and cut into the
competitiveness of U.S. exports to Cuba.

U.S. restrictions on payments, financing, and the use of U.S. government-sourced

and -administered funds continue to create conditions that make various U.S. exports to Cuba
uncompetitive.'?® The continued ban on U.S. tourist travel also depresses demand for U.S. exports
in Cuba by limiting the influx of U.S. dollars that could be used to buy U.S. goods, in spite of the
easing of other travel restrictions. Further, Cuba’s trade relationships have been focused on
countries where Cuba can barter medical and social services, or provide them at non-market prices,
in exchange for goods.**° Thus, opportunities for U.S. exports to Cuba have been limited by Cuba’s
government actions as well as U.S. restrictions.

Effects of Specific U.S. Restrictions

U.S. exporters report that U.S. restrictions have severely limited their ability to export to Cuba, a
market where they state that they should be competitive based on price, product quality, and

7 Ibid.

128 |bid.

129 Restrictions include, but are not limited to, appropriated funds via USDA’s Market Access Program (MAP) and
Foreign Market Development (FMD) program, as well as producer-funded research and promotion funding
administered by USDA.

B Feinsilver, “Fifty Years of Cuba’s Medical Diplomacy,” 2010, 85-104.
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January 14
United States further eases travel restrictions for cultural, Presidents Obama and Raul Castro announce
educational, journalistic, and religious travel, and allows intentions to normalize relations between the United
non-family remittances to Cuba. States and Cuba.

2011 2014

geographic proximity.131 Others state that the U.S. restrictions completely deter any interest in

exporting to Cuba.'®? After the CDA passed in 1992, trade with Cuba remained negligible, averaging
$6 million during 1992—-2001." After TSRA (2000) created licensing exemptions for commercial
sales of agricultural goods, U.S. exports to Cuba averaged $394 million from 2002 through 2011.
Since peaking at more than $700 million in 2008, however, U.S. exports to Cuba have slowed, as
Alimport, the Cuban state trading entity that handles all U.S. agricultural exports to Cuba,
diversified its sourcing, giving preference to suppliers that offered more competitive purchasing
and payment options.**

134

Before TSRA, all U.S. exports to Cuba were strictly limited because licenses were generally
denied.™® While licensing exemptions under TSRA increased export opportunities for agricultural
goods, other aspects of U.S. restrictions still hamper U.S. exports to Cuba, as discussed below.

Restrictions on Payment and Financing

Provisions restricting payment and financing under TSRA, which limit the payment options U.S.
exporters can offer and increase the cost of purchasing from U.S. suppliers, were identified as one
of the leading impediments to sales to Cuba.” TRSA specifically prohibits financing of agricultural
sales to Cuba using either private or public lending sources. In addition, payment to U.S. exporters
must be either (1) in the form of cash in advance, or (2) financed via third-country financial
institutions. Since non-U.S. suppliers to Cuba do not face such restrictions, they are able to provide

BlysiTe, hearing transcript, June 2, 2015, 36 (testimony of Devry Boughner Vorwerk, Cargill); American Feed Industry

Association, written submission to the USITC, June 18, 2015, 1; Dairy Farmers of America, written testimony to the
USITC, May 20, 2015, 1; U.S. Meat Export Federation, written submission to the USITC, June 18, 2015, 1; U.S. Grains
Council, written testimony to the USITC, June 2, 2015, 6.

132 Industry representative, interview by USITC staff, Miami, June 13, 2015.

133 GTIS, Global Trade Atlas database (accessed January 6, 2015).

B4 bid.

135 Alimport (Empresa Comercializadora de Alimentos) is the sole Cuban buying agency for U.S. agricultural products. It
negotiates for client Cuban entities and handles all purchasing, documentation, and logistics for Cuba’s agricultural
imports from the United States.

136 AAWH, Denial of Food and Medicine, 1997, 3—4.

American Feed Industry Association, written submission to the USITC, June 18, 2015,1; U.S. Chamber of Commerce,
written submission to the USITC, June 2, 2015, 4; Dairy Farmers of America, written testimony to the USITC, May 20,
2015, 1; National Association of Wheat Growers and U.S. Wheat Associates, written submission to the USITC, May 20,
2015, 4; USITC, hearing transcript, June 2, 2015, 45 (testimony of Devry Boughner Vorwerk, Cargill); 31-32 (testimony
of Terry Harris, Riceland Foods); Cuban government official, interview by USITC staff, Havana, June 17, 2015;
Salmonsen, remarks at “Cuba, the United States, and the Road Back to MFN,” September 10, 2015.

137
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OFAC and BIS publish major rule U.S.-Cuba bilateral Direct charter flights between

changes to the CACR and EAR. talks begin in Havana. New York City and Havana begin.
2015

more attractive terms and expedite financial transactions. ' Payment restrictions also raise the
cost of U.S. goods, making them less attractive in the Cuban market.**

TSRA’s cash-in-advance requirements did not initially appear to create insurmountable barriers to
U.S. agricultural exports to Cuba. From implementation through most of 2004, U.S. exports to Cuba
were conducted by a process known as “cash-against-documents,” in which cash payment and title
to the goods were transferred while the goods were already in transit. These arrangements,
however, were suspended in late 2004 for OFAC review. In 2005, OFAC redefined “cash in advance”
as requiring payment before the product exited the U.S. port.140 As this meant that Alimport had to
tie up cash by using it to pay for products that had not yet left a U.S. port, many transactions
involving U.S. exports switched to transactions requiring letters of credit from third-country banks.
This shift, however, created shipping and logistical delays that resulted in contracted goods missing
scheduled shipping dates and increasing costs.**! Both the U.S. rice and wheat industries attribute
decreased sales to Cuba to the 2005 change in the cash-in-advance definition. The rice industry has
stated that U.S. rice exports to Cuba fell from $64 million in 2004 to near zero after “cash in
advance” was defined to require payment before a shipment could leave port.*** The wheat
industry attributes the lack of U.S. wheat exports to Cuba to higher costs associated with payment
and financing.'*

Beginning in January 2015, the regulatory interpretation of “cash in advance” was changed again to
mean “cash before transfer of title and control.” *** This essentially reverts to the “cash against
documents” regime that was used before 2005. One U.S. exporter to Cuba reports that the return
to the initial definition may not always be helpful, as goods may arrive in Cuba before the financial
transaction is completed, resulting in demurrage charges, slower turnaround time of vessels (thus,
reducing the number of round trips), and subsequently lost revenues.'*® Furthermore, the
redefinition reportedly does not relieve the negative effects related to U.S. exporters’ inability to

138 USITC, hearing transcript, June 2, 2015, 46 (testimony of Devry Boughner Vorwerk, Cargill).

USITC, hearing transcript, June 2, 2015, 56 (testimony of Marco Palma, Texas A&M University).

Under the cash before shipment definition, ships carrying U.S. exports to Cuba were not allowed to leave the U.S.
port until payment had been made and title transferred for all goods being transported to Cuba.

1t Echevarria, “U.S. Food Exporters Zero In,” January 2015, 17.

USITC, hearing transcript, June 2, 2015, 29 (testimony of Terry Harris, Riceland Foods).

National Association of Wheat Growers and U.S. Wheat Associates, written submission to the USITC, May 20, 2015,
1-2.

% Under the “cash before transfer of title and control” definition, a ship carrying exports to Cuba may leave the U.S.
port before payment is completed; thus payment can be made and title can be transferred while the goods are in
transit to Cuba. 80 Fed. Reg. 2291 (January 16, 2015); 31 CFR § 515.

145 Industry representative, interview by USITC staff, Miami, June 13, 2015.

139
140

142
143
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Sponsors of Terrorism list.
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2015

offer competitive payment and financing options, as well as other transaction costs and
requirements.146

Third-country financing is an alternative to cash payments under current U.S. regulations. The
requirements for this type of payment, however, are cumbersome and increase the time and cost
of Cuban imports from the United States relative to other suppliers.'*’ Such requirements also add
complexity to export transactions with Cuba and increase the administrative burden for firms. 4
Moreover, routing cash payments and letters of credit through offshore, foreign-owned banks
increases costs related to bank fees and currency conversions.'® These payment provisions are
especially burdensome and costly for small and medium-sized enterprises that lack or are reluctant
to create relationships with foreign banks.™*® Moreover, third-country suppliers of export goods to
Cuba have become more willing to provide better payment and credit terms to Alimport.”* As a
result of these conditions, U.S. product suppliers struggle to offer competitive contract bids to
Alimport, and they continue to identify financing restrictions as the greatest challenge to their
ability to export to Cuba.™?

For example, the U.S. dairy industry stated that the financing restrictions have been a significant
competitive restriction, resulting in the Cuban market being relinquished to other foreign
suppliers.’®® The favorable credit deals Cuba has been able to conclude with numerous other
trading partners exclude U.S. participation in the Cuban market. For example, much of Cuba’s
imports of rice are currently sourced from Vietnam, in spite of the additional freight costs and the
low quality of Vietnamese rice (estimated to be 15 percent broken kernels), because Vietnam
offers Cuba up to two years of credit at favorable rates.'>* Industry sources report that such credit
offers have pushed U.S. suppliers out of the Cuban market for rice.’> Additionally, Cuban

1%6 National Association of Wheat Growers and U.S. Wheat Associates, written submission to the USITC, May 20, 2015,

i.7These costs include those of using third-country banks and the prohibition on loading cargo in Cuba.

Ibid.
18 USITC, hearing transcript, June 2, 2015, 46 (testimony of Devry Boughner Vorwerk, Cargill); industry representative,
interview by USITC staff, Washington, DC, May 27, 2015.
149 Echevarria, “U.S. Food Exporters Zero in,” January 2015, 17.
U.S. Chamber of Commerce, written submission to the USITC, June 2, 2015, 4.
121 Dairy Farmers of America, written testimony to the USITC, May 20, 2015, 1; USITC, hearing transcript, June 2, 2015,
36, 45-46 (testimony of Devry Boughner Vorwerk, Cargill).
152 USITC, hearing transcript, June 2, 2015, 45 (testimony of Devry Boughner Vorwerk, Cargill); Industry representative,
interview by USITC staff, Washington, DC, May 27, 2015.
>3 USITC, hearing transcript, June 2, 2015, 15 (testimony of Jay Waldvogel, Dairy Farmers of America).
Cuban government official, interview by USITC staff, Havana, June 15, 2015. By comparison, high quality rice has
generally less than 10 percent broken kernels. See USITC, Rice: Global Competitiveness of the U.S. Industry, April 2015,

35.
155

150

154

USITC, hearing transcript, June 2, 2015, 62 (testimony of William Messina, University of Florida).
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ease travel restrictions, expand license exceptions, held in Havana.
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2015

government officials stated that Cuba no longer purchases wheat from the United States but rather
from Canada, at least to some extent as a result of favorable terms of credit offered by Canada.™®

Restrictions on financing under TSRA do not appear to affect all firms equally. Notably, chicken
meat exporters do not believe that their inability to offer additional payment terms or credit to
Alimport limits their ability to compete for Alimport’s chicken purchases. On the other hand, some
Canadian businesses have not entered the Cuban market in part because of longer-than-usual
payment terms required by the Cuban importing entities.’ Thus, it appears that the effect of
these restrictions may also vary by commodity, and the ability to offer credit is only one factor
among many affecting sales to Cuba. Nonetheless, most U.S. suppliers expect the U.S. share of
Cuba’s agricultural and food imports to grow under normal commercial payment and financing
options—for example, being able to offer payment terms other than cash in advance or third-
country financing.

Restrictions on the Use of Government Funds

Another restriction widely seen as hampering U.S. exports to Cuba is TSRA’s ban on all U.S.
government assistance for such exports. The ban applies to two important cooperative market
development programs from USDA—the Market Access Program (MAP) and the Foreign Market
Development Program (FMD).**® These restrictions also limit the effectiveness of various trade
associations seeking Cuban market access for their members.**®

In testimony to the Commission and Congress during 2015, industry representatives detailed
specific problems that they attributed to these legal restrictions. The U.S. Grains Council described
its members’ inability to use USDA- and checkoff-funded commodity promotion programs as
impediments to increased U.S. exports to Cuba.'® The U.S. Meat Export Federation indicated that
these restrictions constrain their ability to conduct even basic trade servicing functions, such as
providing information to members about the Cuban market, and that the rules will continue to do

136 cuban government official, interview by USITC staff, Havana, June 17, 2015.

7 canadian Trade Commissioner Service, “Agriculture, Food and Beverages Sector Profile—Cuba,” July 2014, 3.
izz Scuse, testimony before the Senate Committee on Agriculture, Nutrition, and Forestry, April 21, 2015, 2.

Ibid.
10 Eor example, the U.S. Grains Council is unable to use checkoff funds to support educational programs to increase
Cuban poultry production and thus grain imports as it has in other developing countries. USITC, hearing transcript, 105
(testimony of Bill Christ, U.S. Grains Council). Checkoff funds refer to various agricultural Research and Promotion
programs that are: (1) authorized by Congress; (2) requested, funded, and driven by industry; and (3) monitored by the
United States Department of Agriculture. For more information go to: http://www.ams.usda.gov/rules-
regulations/research-promotion.
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U.S.-Cuba discussions on claims are OFAC and BIS further modify the CACR and EAR to ease

held in Havana. restrictions related to payment and financing of some
exports, and to authorize additional exports.

o
2015 2016

so even with the 2015 changes to the CACR.'® One U.S. cattle industry representative noted in

Congressional testimony that the lack of USDA marketing support and technical assistance was
especially onerous for small and medium-sized producers trying to sell their products directly into
the Cuban market.®?

Restrictions on Travel

Travel restrictions also put U.S. exporters at a disadvantage relative to competing suppliers who do
not face these same restrictions.*®® Firms reported difficulty in traveling to Cuba to gain knowledge
and information about the Cuban market and to develop the relationships necessary to initiate
trade.'® Travel restrictions were also cited as one of the most significant barriers for small and
medium-sized enterprises.165 In addition, current visa restrictions on Cubans’ travel to the United
States limit U.S. export opportunities, as Cuban buyers cannot come to the United States to
perform the inspections needed to fulfill trade contracts in various products.®®

Cuba’s most promising export to the United States, tourist travel, is banned.*®” Peterson Institute

researchers estimated that Cuba loses 1 million U.S. tourist visits per year to other Caribbean
destinations where U.S. tourists spend an average of $1,000 per person, which implies that U.S.
tourist travel could potentially inject $1 billion into the Cuban economy.168 One result of this ban is
that Cuban demand for U.S.-sourced food products is limited. Easing U.S. tourist travel restrictions
to Cuba would increase demand for high-value food products that would be sourced from the
United States.™® For example, the U.S. Meat Export Federation suggested that U.S. tourist trade
would increase rather quickly if U.S. restrictions were lifted, increasing Cuban demand for U.S.
meat products, especially high-value food service items, in line with other Caribbean tourist
destinations.'’° Similarly, the U.S. Chamber of Commerce stated that increased U.S. citizen travel to
Cuba would boost demand for high-quality U.S. products and established brands.*”*

%1 y.S. Meat Export Federation, written submission to the USITC, June 18, 2015, 1.

Kaehler, testimony before the Senate Committee on Agriculture, Nutrition, and Forestry, April 21, 2015, 2.
Dairy Farmers of America, written testimony to the USITC, May 20, 2015, 1.

USITC, hearing transcript, June 2, 2015, 18 (testimony of Jay Waldvogel, Dairy Farmers of America); U.S. Meat Export
Federation, written submission to the USITC, June 18, 2015, 1.

165 USITC, hearing transcript, June 2, 2015, 112-113 (testimony of Devry Boughner Vorwerk, Cargill).

USITC, hearing transcript, June 2, 2015, 46 (testimony of Devry Boughner Vorwerk, Cargill).
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Restrictions on Investment

As discussed in chapter 2, the Cuban government is opening its economy to increased foreign
investment. However, because the United States effectively bans U.S. investment in Cuba, foreign
firms may readily take advantage of FDI opportunities in Cuba, while U.S. firms will be forced to
play catch-up if U.S. restrictions are lifted.'’* Reportedly, the Cuban government is using the fact
that U.S. firms still cannot invest in Cuba to promote investment from other sources, urging non-
U.S. firms to quickly invest in Cuba before U.S.-Cuba relations resume and U.S. investment dollars
flow in.'"?

The restrictions disadvantage U.S. firms in a number of different ways. Non-U.S. firms that can
invest and operate in Cuba are able to gain experience and expertise in Cuba that U.S. firms lac
The restrictions have also prevented U.S. companies from using their investments to create local
linkages with Cuban farmers and consumers, while competitors from other countries have filled
this gap.*” In addition, lack of direct investment by U.S. companies may be another factor
inhibiting U.S. exports, as an estimated 45 percent of U.S. exports are linked to U.S. overseas
investment.'’® Moreover, lack of access to unique raw materials produced in Cuba can put U.S.
firms at a competitive disadvantage in the United States and other global markets. For example,
U.S. cigar manufacturers have been unable to access Cuban tobacco, which hinders their ability to
compete in the premium cigar market, both in the United States and globally.'’” Tourism is another
industry where U.S. firms are disadvantaged by investment restrictions, as foreign hotel companies
have established joint ventures and management contracts in Cuba that represent nearly

60 percent of current hotel capacity.’® Even if investment restrictions were immediately lifted, U.S.
firms could continue to be at a competitive disadvantage for years, as creating supply chains and
establishing a business presence in a new market takes time. !’

174
k.

Other Restrictions

Various restrictions on movement of ships to and from Cuban and U.S. ports increase the costs to
Cubans of purchasing from U.S. exporters. Ships transferring authorized cargo from the United
States to Cuba cannot accept cargo from Cuba,™®® thus increasing the costs of shipping.'®! For the
same reasons, shipping from other sources is also more expensive, because ships stopping in Cuba

172 Industry representatives, interviews by USITC staff, Washington, DC, October 14, 2015; Miami, June 23, 2015.
73 Cuba specialist, interview by USITC staff, Washington, DC, September 10, 2015.
174 Participant, Cuba Corporate Counsel Summit, New York, October 7, 2015.
1: USITC, hearing transcript, June 2, 2015, 48 (testimony of Devry Boughner Vorwerk, Cargill).
Ibid.
77 General Cigar, written submission to the USITC October 23, 2015, 4 and 9.
Cuban government official, interview by USITC staff, Havana, June 15, 2015.
Industry representatives, interviews by USITC staff, Washington, DC, October 14, 2015 and October 23, 2015; Higley,
“US Hotels’ Arrival,” December 8, 2015; Karmin, “U.S. Hotel Companies Eager,” December 8, 2014.
18022 U.5.C. § 6005.
181 cuban government official, interview by USITC staff, Havana, June 18, 2015; USITC, hearing transcript, June 2, 2015,
77 (testimony of Devry Boughner Vorwerk Cargill).
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may not continue to the United States. '®% Higher shipping costs reduce the amount of goods that

Cubans can buy with the limited foreign currency at their disposal. The increased shipping costs
magnify the impact of other added costs of doing business with U.S. suppliers.

U.S. restrictions on trade with Cuba constrain the overall amount of U.S. exports, a factor that
directly affects the cost and timeliness of shipments to Cuba. Companies shipping goods from the
United States to Cuba rely on having enough volume to make the trips profitable.183 A U.S. shipper
to Cuba indicated that the frequency of the firm’s shipments to Cuba depends heavily on the
guantity of U.S. poultry purchased by Alimport, because poultry is a major component of the
shipments.184 Thus, when Alimport stopped buying U.S. poultry in August and September of 2015,
shipments of other goods to Cuba were also negatively affected.’®

A less cited factor affecting U.S. exports to Cuba is the fact that the U.S. does not allow imports
from Cuba. This limits Cuba’s opportunities to earn U.S. dollars to spend on imports from the
United States.*®® Cuba can export to countries such as Brazil and Argentina, which creates
relationships and income that facilitate trade with Brazilian and Argentinian suppliers.®’

82 cuban government official, interview by USITC staff, Havana, June 18, 2015.

o Industry representative, interview by USITC staff, Miami, June 13, 2015.

Ibid.
18 After an outbreak of highly pathogenic avian influenza (HPAI) in the United States, Alimport did not allow U.S.
poultry meat exporters to bid for contracts for August—September 2015 delivery. Industry representative, interview by
USITC staff, Miami, June 13, 2015.
188 ysiTC, hearing transcript, June 2, 2015, 24 (testimony of Bill Christ, U.S. Grains Council); 31, 120 (testimony of Terry
Harris, Riceland Foods).
87 Ccuban academic, interview by USITC staff, Havana, June 15, 2015.
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Chapter 4

Possible Cuban Barriers to U.S. Exports
and Investment in the Absence of U.S.
Restrictions

Although U.S. restrictions have limited or prevented exports of many U.S. goods and services to
Cuba, U.S. firms are likely to face challenges in doing business with or in Cuba even if these
restrictions are removed. In its August 2015 letter expanding the scope of the Commission’s
investigation and report, the Senate Committee on Finance asked for a qualitative analysis of
existing Cuban nontariff measures, Cuban institutional and infrastructural factors, and other Cuban
barriers that inhibit or affect the ability of U.S. and non-U.S. firms to conduct business in and with
Cuba.'® This chapter addresses the measures, factors, and barriers specified in the letter and
others identified by Commission staff through research and interviews.

The factors addressed in this chapter cover the most often cited challenges to doing business with
Cuba, some of which are unique to Cuba. Some of these factors are possible barriers because they
are not yet faced by U.S. firms, due to the limited involvement of U.S. firms in the Cuban market;
some are possible barriers because they do not necessarily act as barriers to all firms; and others
are perceived as barriers although it is not clear to what extent they might act as such. In some
cases, Cuban regulations clearly allow or disallow certain activities, but how the government
implements the regulations is often opaque. As a result, analyzing the degree to which these
regulations may affect trade with and investment in Cuba if U.S. restrictions are removed must rely
on anecdotal accounts from individuals and businesses with experience working in Cuba. Due to
limited U.S. involvement in the Cuban market, this analysis also draws heavily on third-country
firms, although in some cases, such firms have had contradictory experiences.®

For some U.S. firms considering doing business with Cuba, certain factors are so restrictive as to
deter them from entering the market. As discussed below, such deterrents include the inability of
foreigners to own land and hire labor directly, the de facto requirement for foreign companies to
partner with state-owned entities, extensive state control over trade, and the lack of
telecommunications infrastructure. However, other firms regard Cuba as posing no greater risk
than other emerging markets. Moreover, changes in regulations and policies have improved Cuba’s
investment climate, offering more foreign investors international dispute settlement options and
the ability to import and export directly, leading many to be hopeful about future opportunities in
Cuba.

1%8 see chapter 8 for the requested quantitative analysis of the effects of the removal of U.S. restrictions combined with

the effects of lowering Cuban tariff and nontariff barriers to trade.
189 Although the August 2015 request letter was received after the Commission’s public hearing in June 2015,
information relevant to the topics discussed in this chapter was gathered from the public hearing and is included here.
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The chapter begins by looking at political and social considerations in Cuban trade and investment
decisions, an overarching concern that connects—and may magnify—many of the other factors
discussed in this chapter. This is followed by a description of Cuba’s investment climate—property
rights; its legal system, anticorruption efforts, and dispute settlement methods; intellectual
property rights; and the country’s dual currency and exchange rate systems. The chapter then
describes the Cuban state trading, storage, and distribution systems; customs duties and
procedures; and sanitary and phytosanitary measures. Finally, the chapter describes Cuba’s
transportation and telecommunications infrastructure.

Political Considerations Affecting Cuban Trade
and Investment Decisions

Several Cuba observers note that the Cuban government rarely makes economic decisions based
on economic factors alone; rather, political and social considerations are often taken into
account.' Political considerations include attempts to diversify import sources and a preference
for government-to-government transactions. Historical events and former geopolitical ties and
animosities may also influence current Cuban decisions about trade, investment, and the economy
as a whole.™*

Political considerations related to changes in the U.S. restrictions on trade with Cuba have
significantly affected Cuban imports of U.S. goods in the past and continue to do so now. Following
the passage of the Trade Sanctions Reform and Export Enhancement Act of 2000 (TSRA), Cuba
reportedly increased its purchases from the United States in the hope that doing so would
encourage U.S. businesses to lobby Congress for a full removal of the restrictions.'** These
purchases were spread across as many U.S. states as possible in order to generate broad support
for political efforts to end U.S. restrictions.'** However, when it became apparent that little to no
change was occurring in U.S. policy, the Cuban government decreased spending on U.S. goods in
favor of other trading partners that offered credit.*® Moreover, Cuban imports from the United
States have declined significantly since the December 2014 announcement of the normalization of
relations between the United States and Cuba.®” It has been suggested that the decision to reduce

%0 ysITC, hearing transcript, June 2, 2015, 184 (testimony of Jorge Pifion, University of Texas at Austin); Cuba specialist,

interview by USITC staff, Washington, DC, September 10, 2015; Industry representative, interview by USITC staff,
Washington, DC, May 27, 2015; U.S. academic, telephone interview by USITC staff, October 19, 2015; USITC, hearing
transcript, June 2, 2015, 95 (testimony of William Messina, University of Florida); presenter, U.S.-Cuba Corporate
Counsel Summit, New York, October 7, 2015.

%1 Brookings, “Rethinking Cuba” event transcript, Washington, DC, June 2, 2015, 86 (Mark Entwistle, Acasta Capital).
Industry representative, interview by USITC staff, Miami, May 27, 2015.

USITC, hearing transcript, June 2, 2015, 63 (testimony of William Messina, University of Florida).

Industry representative, interview by USITC staff, Washington, DC, May 27, 2015; Palma, written testimony to the
USITC, June 2, 2015, 4; Mesa-Lago and Pérez-Lépez, Cuba under Raul Castro, 2013, 109.

% see chapter 2.
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purchases from the United States since then is again motivated, in part, by the desire to encourage
U.S. firms to pressure Congress to fully remove the U.S. restrictions.**®

Some commentators note that political and cultural sensitivities also play a role in Cuban
government decisions over foreign direct investment (FDI). Industry sources suggest that U.S.
businesses need to demonstrate their understanding of Cuban social goals and their commitment
to supporting those goals when making investment proposals.197 Proposals that highlight only
economic gains for both parties are viewed less favorably than those that stress a project’s
potential to help the people of Cuba.'®

According to Cuban government officials, Cuban decision making on trade is also influenced by a
desire to diversify the country’s international partners.199 Cuba has suffered economically in the
past as a result of overreliance on a single trading partner.200 The Cuban economy’s dependence on
the United States for imports and exports before the revolution was replaced by dependence on
the Soviet Union. After the dissolution of the Soviet Union, Cuba became dependent on Venezuela
for subsidized oil and hard currency. Cuban officials reportedly now believe that diversifying trading
partners is a matter of national security as well as sustainable development.?®* Cuba has
strengthened relationships with a number of its other key trading partners, including Brazil, China,
and Russia, through trade and by courting large-scale foreign investment. Much of this investment
is aimed at improving agricultural productivity and building the infrastructure the Cuban
government views as important for increasing Cuban economic growth rates.

Concern over diversifying its import-supplying countries may affect Cuba’s willingness to procure
U.S. goods and services in the future. In 2004, for example, U.S. goods accounted for 40 percent of
Cuba’s total imported food products. This share was reportedly considered too high by the Cuban
government, which shifted some purchases away from the United States in order to prevent a
renewed dependence on the United States.’%

In addition to these factors, it has been reported that the Cuban government prefers to conduct
business with countries that have similar political systems and state involvement in the economy,
such as China. This is because the Cuban government favors government-to-government
transactions that can offer more liberal financing terms, greater discretion, and fewer potential

1% y.S.-Cuba Trade and Economic Council, “Economic Eye on Cuba,” October 2015; Cuba specialist, interview by USITC

staff, Washington, DC, September 10, 2015; Cuba Standard, “U.S. Presence at Havana Fair Shrinks,” December 2015, 9;
Rosson, statement to the Senate Committee on Agriculture, Nutrition, and Forestry, April 21, 2015, 3-4.

197 Presenters, U.S.-Cuba Corporate Counsel Summit, New York, October 7, 2015; presenters, Cuba Finance,
Infrastructure and Investment Summit, New York, October 8, 2015.

198 Presenter, U.S.-Cuba Corporate Counsel Summit, New York, October 7, 2015; presenter, Cuba Finance,
Infrastructure and Investment Summit, New York, October 8, 2015.

%9 cuban government official, interview by USITC staff, Havana, June 15, 2015; presenter, Caribbean-Central American
Action 39th Annual Conference, Miami, November 16, 2015.

2% ysITC, hearing transcript, June 2, 2015, 238 (testimony of Jorge Pifion, University of Texas at Austin); presenter,
Caribbean-Central American Action 39th Annual Conference, Miami, November 16, 2015.

201 Presenter, Caribbean-Central American Action 39th Annual Conference, Miami, November 16, 2015.

202 USITC, hearing transcript, June 2, 2015, 60 (testimony of William Messina, University of Florida).
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problems if it cannot meet payment terms.?®® Such contractual agreements are expected to

continue in the event that U.S. restrictions are lifted.

Cuban government officials have been known to approach decisions with caution.?** Because some
of the changes in U.S. regulations affecting trade opportunities with the United States are very
recent, Cuban officials are also reportedly concerned that they could be reversed by future U.S.
administrations.’® Commentators have noted that given this uncertainty, large increases in trade
and investment are unlikely to occur until trust is reestablished between the two countries.?*®

Cuba’s Investment Climate

The Cuban government has expressed a goal of attracting $2 billion—$2.5 billion in FDI annually in
order to achieve its targeted growth rate.’® To that end, the government has undertaken a
number of measures to improve the investment environment for foreign businesses. In 2014, Cuba
enacted a new foreign investment law to attract more FDI. While this marks an improvement from
the previous law, much remains to be addressed, both in the law and in associated measures and
practices, before significant FDI inflows can occur.?®® These include laws on ownership of property
and labor hiring and payment; the de facto requirement to partner with state-owned enterprises;
and the bureaucratic approval process, along with a lack of transparency.

Cuba’s 2014 Foreign Investment Law

In an effort to attract much-needed foreign capital, new technology, and new sources of
employment, Cuba enacted an updated foreign investment law (Law 118) in March 2014.2% This
marked an update to the previous foreign investment law (Law 77) from 1995. Some of the
measures under this new law include reductions in some taxes for firms (box 4.1), as well as a
provision guaranteeing just compensation if there is government expropriation. Under the new
law, foreign investors may establish a business in one of three forms: a joint venture with a Cuban

23 cuba specialist, interview by USITC staff, Washington, DC, September 10, 2015.

204 Industry representative, interview by USITC staff, Miami, June 13, 2015; Cuban government official, interview by
USITC staff, Havana, June 15, 2015.

2% cuban economist, interview by USITC staff, Washington, DC, December 9, 2015.

Presenters, U.S.-Cuba Corporate Counsel Summit, New York, October 7, 2015; Cuban economist, interview by USITC
staff, Washington, DC, December 9, 2015; Cuba specialist, interview by USITC staff, Washington, DC, September 10,
2015.

27 cuba Standard, “Cuban Parliament Approves New Foreign Investment Law,” March 30, 2014; Frank, “Cuba Struggles
to Attract Investors Despite Reforms,” August 21, 2014. A brief discussion of trends in foreign investment in Cuba is
included in chapter 2.

208 Feinberg and Miller, written submission to the USITC, June 19, 2015, 5.

The law took effect on June 28, 2014. The text of the law is available online on the website of Cuba’s Center for the
Promotion of Foreign Trade and Investment (the Spanish acronym is CEPEC). The link to the English version is
http://www.cepec.cu/sites/default/files/ley%20118%20(English).pdf. See also Betancourt and Villanueva, “Analysis of
the Portfolio of Opportunities,” December 19, 2014.
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company, an international economic association (IEA) contract,?'° or a wholly foreign-owned
enterprise.211

Box 4.1: Law 118: Key Changes in Cuba’s Foreign Investment Laws

The key changes in the new FDI regime include tax cuts for foreign investors in Cuban joint ventures, a more
streamlined approach to the project approval process, and other incentives designed to promote joint
ventures with Cuban firms. Another change is that foreign investors can now form joint ventures with
private farms and non-farm cooperatives as well as with state-owned enterprises. Even though Law 118
permits 100 percent foreign ownership, the new tax incentives apply only to joint ventures with Cuban
entities.

Tax incentives for joint ventures include:

e No tax on net profits for the first eight years (with the possibility of extension).

e Tax on profits of 15 percent after the initial eight-year tax holiday. The tax may be increased to 50
percent if the business involves exploiting natural resources (including beaches, hydrographic basins,
bays, forestry resources and wildlife, and terrestrial waters).®

e Zero tax on reinvested profits.b
e Exemption from labor tax for joint ventures.®

e Exemption from payment of wholesale sales and services taxes during the first year of operation of the
investment with a 50 percent reduction in those taxes thereafter.®

e Exemption from customs duties during the investment process.®

Sources: Cuban Law Number 118: Foreign Investment Act, March 29, 2014; Government of Cuba, MINCEX, Portfolio of Opportunities
for Foreign Investment 2015, n.d. (accessed December 9, 2015).

® The tax rate for wholly foreign-owned firms is 35 percent, and may increase to 50 percent for businesses involved in exploiting
natural resources.

® Standard tax rates on all profits apply to wholly foreign-owned firms.

¢ As of 2016, the labor tax rate is 5 percent for wholly foreign-owned firms.

9 Standard tax rates of 2 percent wholesale sales tax and 10 percent services tax apply to wholly foreign-owned firms.

€ No such exemption is available for wholly foreign-owned firms.

210 P . . . .
This includes management contracts for hotels, contracts to provide professional services, and risk contracts for

exploration for “nonrenewable natural resources.” Government of Cuba, “Cuba Investor Guide,” November 2014, 30—
31. In most countries, such management contracts would not normally be considered FDI.

21 Wholly foreign-owned enterprises were allowed under Law 77, but were not approved in practice. U.S. academic,
telephone interview by USITC staff, October 16, 2015.
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In any of these categories, all investment projects must be approved by the relevant Cuban
government body—the Council of State, the Council of Ministers, or another authority appointed
by the Council of Ministers. Joint ventures and wholly foreign-owned enterprises are permitted to
carry out only the specific business activities for which they have received authorization.
Specifically, foreign-invested entities are prohibited from:

e Direct imports and exports for commercial purposes.
e Engaging in wholesale and retail trade of goods and services, except for after-sales and
warranty services.

e Distributing or transporting goods within Cuba.**?

According to one U.S. industry group, while the updated law does not provide all of the legal
guarantees that U.S. companies would like to see, it is a welcome step to establishing a more
favorable investment climate.?*® The rules governing investment in Cuba continue to evolve, and
Cuban officials appear willing to negotiate additional incentives for firms locating in the Mariel
Special Economic Development Zone (Zona Especial de Desarrollo Mariel) or “ZED Mariel.”***

Under Law 118’s Article 11.1, as was the case under Law 77, foreign investment may be authorized
in all sectors except for healthcare and education services for the Cuban population and the armed
forces. (However, business systems connected with healthcare and education services are eligible
for FDI.) In addition, Cuba’s constitution states that mass media, including radio, television, and
film, may not become private property, meaning that these sectors are also off limits to foreign
investment.?’® The sectors designated as priorities for FDI include pharmaceuticals and
biotechnology, tourism, transportation, agriculture, renewable energy, and light manufacturing,
among others.?*® Two of the sectors named as priorities for investment under the new law—sugar
and biotechnology—were effectively excluded from FDI under the previous FDI regime.*"’ Financial
firms are still excluded in most cases, as Cuba keeps a monopoly over most financial transactions
for the benefit of state-owned banks.**®

Under its investment law, Cuba allows 100 percent foreign-owned investments, and investors may
choose their form of establishment. So far, however, almost all approved investment projects are
joint ventures—generally 51 percent Cuban equity, 49 percent foreign equity.**” It appears that the
Cuban government rarely approves individual investment projects that are wholly foreign

212 Government of Cuba, “Cuba Investor Guide,” November 2014, 31-32.
213 U.S. Chamber of Commerce, written submission to the USITC, June 2, 2015, 5.
Cuba specialist, interview with USITC staff, September 10, 2015.
Feinberg, “Cuba’s New Investment Law,” April 1, 2014; Grogg, “Wanted: Foreign Investment in Cuba,” April 1, 2014.
Government of Cuba, MINCEX, Portfolio of Opportunities for Foreign Investment 2015, n.d. (accessed
December 9,2015).
21; Feinberg, The New Cuban Economy: What Roles? December 2012, 25.
*® Ibid.
219 During the 1990s, by contrast, most joint ventures were approved with a 50/50 equity ownership split. Cuban
government official, interview by USITC staff, Havana, June 15, 2015.
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owned.”® According to the government, 51 percent of foreign investment projects are joint
ventures, 28 percent are hotel management contracts, and 12 percent are other types of IEA
contracts. Only 5 percent are wholly foreign owned.?** Many foreign investors agree that, in
practice, 100 percent foreign ownership tends to be restricted to ZED Mariel (box 4.2). Additionally,
although there are exceptions to the rule, fully foreign-owned companies tend to be approved only
in sectors that the Cuban government considers priorities for attracting new investment.?*

While the law allows for 100 percent foreign-owned companies in most sectors, the government’s
general policy in projects involving natural resources, oil, mining, tourism, and biotechnology is that
the foreign partner may have no more than a minority share. The Cuban government has implied
that this is because it recognizes these industries as sectors in which Cuba is potentially
internationally competitive.223 In other areas, discretion to allow 100 percent foreign ownership is
given to certain sectors and government agencies.’** For example, Cuba’s Ministry of Tourism only
allows joint ventures with at least 51 percent Cuban ownership.**>

Following the enactment of Law 118, in November 2014 the Cuban government released its
Portfolio of Opportunities for Foreign Investment in Cuba, a list of 246 proposals billed as “shovel
ready” for foreign investors, totaling over $8 billion in investments.?*® Many of these opportunities
were reportedly developed by Cuban state-owned enterprises (SOEs) and offer joint venture
partnerships with those companies. The criteria for joint venture partners enumerated in the
document focus on experience, prestige, and global market positioning. Investment opportunities
in the Portfolio are open to foreign investors, including nonresident Cubans, but not to Cuban
domestic investors.?*’

Much of the current approach to attracting foreign investment is said to be a response to the
negative experiences of the Cuban government after the implementation of Law 77, when Cuba
made mistakes in partnering with inexperienced investors and on projects that were not in line
with the government’s goals.?*® The Portfolio was created with the intention of renewing it
annually with new investment opportunities, and a new portfolio was released in November 2015,
with an updated list of 326 projects valued by the Cuban government at $8.2 billion.?**

20 cyba specialist, interview by USITC staff, September 10, 2015; Feinberg and Miller, written submission to the USITC,

June 19, 2015, 4.

22! Government of Cuba, MINCEX, Portfolio of Opportunities for Foreign Investment 2015, n.d., 12 (accessed December
9, 2015).

222 presenter, “Cuba: An Update on the Liberalization of Trade Relations,” sponsored by Crowell & Moring, Washington,
DC, April 21, 2015.

23 cuban government official, interview by USITC staff, Havana, June 18, 2015.

Cuban government official, interview by USITC staff, Havana, June 17, 2015.

Cuban government official, interview by USITC staff, Havana, June 15, 2015.

Government of Cuba, MINCEX, Portfolio of Opportunities for Foreign Investment 2014, n.d. (accessed January 27,
2015).

2?7 Betancourt and Villanueva, “Analysis of the Portfolio of Opportunities,” December 19, 2014, 3.

Presenter, Cuba Finance, Infrastructure and Investment Summit, New York, October 8, 2015.

Government of Cuba, MINCEX, Portfolio of Opportunities for Foreign Investment 2015, n.d. (accessed

December 9, 2015); Hamre, “Cuba Seeks $8.2 Billion in Foreign Investment,” November 3, 2015.
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Box 4.2: ZED Mariel

As part of its efforts to attract new investment and increase its integration into the global trading system,
the Cuban government developed a port and special economic development zone in Mariel. ZED Mariel was
built in partnership with the Brazilian government and the Brazilian construction company Odebrecht for
roughly $900 million. Established on November 1, 2013, the zone is aimed at creating a modern, multimodal
trading hub for trade between Cuba, the Caribbean, and the United States. The Port of Mariel is currently
managed by PSA International, a Singaporean port operator. CMA CGM, a French shipping company, also
formed a joint venture with the Cuban state company Almacenes Universales SA to operate a logistics
platform at the Port of Mariel. The operation includes 10,000 square meters of warehouses and 5,000 cubic
meters of refrigerated warehouses.

ZED Mariel is expected to boost development by attracting foreign investment in high-tech industries,
generating new exports, increasing employment, and encouraging domestic production of goods that are
currently imported.” It is divided into 11 zones, each dedicated to a specific industrial or logistical activity,
including high technology, agro-food, and logistics. Areas of desired investment include biotechnology,
renewable energy, agro-food, and telecommunications. Twenty of the 326 investment proposals outlined in
Cuba’s Portfolio of Opportunities document are specifically proposed for ZED Mariel.

Firms that establish within ZED Mariel (when compared to firms outside the area) will face lower taxes,
fewer restrictions on hiring labor, and foreign investment protection. ZED Mariel will also offer modern
utility infrastructure; a 10-year tax holiday on profits, with the possibility of extension; and no Cuban
customs duties on imports of equipment and goods for the project.

To establish a firm in ZED Mariel, investors must provide a comprehensive due diligence report detailing
their firms’ mission and objectives, feasibility conditions, expected demands on infrastructure and human
capital needs, and market research reports proving the firms’ ability to succeed. While ZED Mariel users are
authorized to process raw materials into intermediate and finished goods, the zone is not intended to
become a manufacturing center. And although regulations in ZED Mariel are not as restrictive as in the rest
of Cuba, firms must abide by investment laws that have a tight investment schedule, maintain strict records
of their activities, present an annual report, and pay dues (0.5 percent of quarterly gross income) to the
Projects Zone Development Fund.

A panel of Cuban experts determines if a prospective project is viable, and this review process takes
approximately 65 days. As of January 2016, nine projects had been approved to operate in Mariel. Richmeat
de México, a fully foreign-owned firm, was among the first foreign firms allowed to invest in Mariel, and
their facilities will include a meat processing and packaging operation. Cleber, LLC, an Alabama-based tractor
company, is the first known U.S. firm to be approved for operation in Mariel; Cleber received approval from
U.S. authorities in February 2016 (see box 6.1).

Sources: Cuban government officials, interview by USITC staff, Mariel, Cuba, June 16, 2015; Cuban Decree-Law 313, 2013;
Government of Cuba, MINCEX, Portfolio of Opportunities for Foreign Investment 2015, n.d. (accessed December 9, 2015); ZED
Mariel, Open to the World, November 2014 and June 2015; Romeo Matos, “Unilever Suchel S.A. Joint Venture Established,” Granma,
January 12, 2016; Felipe, “Mexico contributing to meat production in Cuba,” Granma, November 25, 2015.

Cuban Barriers to Foreign Investment

Even if the United States removes restrictions on investment in Cuba by U.S. firms, industry
representatives and other observers have cited a substantial list of impediments for businesses
interested in investing in Cuba. U.S. investors are particularly concerned about the state-controlled
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nature of Cuba’s economy. For instance, it is difficult for potential U.S. investors in Cuba to
compete against SOEs that receive priority treatment from the government, and to know when
their business activities might clash with the government’s interests.”*°

Cuba’s SOEs likely have strong vested interests in protecting their positions from outside
competition as well.”! For example, the telecommunications sector requires substantial
investment to upgrade its performance to international standards. However, industry
representatives have stated that they see little indication the Cuban government is interested in
attracting foreign investment to provide the country with robust Internet access. This lack of
interest may be related to the Cuban government’s longstanding policies regarding censorship, its
sensitivities about national security, and/or Cuban incumbent carrier ETECSA’s interest in
preserving its dominant market position.232

The Cuban government has outlined its priority areas for FDI, but potential investors remain
unclear on the extent to which FDI will be allowed in non-priority sectors. It is also uncertain
whether the industry segments where investment is permitted will offer investment opportunities
that are profitable. However, there have been instances of projects being approved that were not
included in the Cuban government’s pre-approved Portfolio of Opportunities list.>* The relevant
Cuban government agencies are reportedly open to projects that are outside of the scope of their
focus if they judge that the projects could help the Cuban economy.?**

In addition to the direct limitations the government places on foreign investment, a number of
practical difficulties, described below and elsewhere in the report, deter and impede investment in
Cuba. These include investors’ inability to own land and other property rights issues; the
requirement that all labor be hired through government employment agencies; very low Internet
penetration; a restrictive business environment; a weak financial system; legal uncertainties,
including lack of an independent judiciary; and concerns about Cuba’s dual currency and exchange
rate system, coupled with uncertainty about currency unification. The combination of these factors
creates an overall high-risk environment for investors.?*”

230 Bacardi, written submission to the USITC, October 22, 2015, 3; General Cigar, written submission to the USITC,
October 23, 2015, 7-8.

21 Kotschwar and Cimino, written testimony to the USITC, June 2, 2015, 4-5; Feinberg, The New Cuban Economy: What
Roles? December 2012, 58-9.

232 USITC, hearing transcript, June 2, 2015, 147-8 (testimony of Eduardo Guzman, Drinker, Biddle & Reath LLP); 149
(testimony of Kent Bressie, Harris, Wiltshire & Grannis LLP); and 168 (testimony of Barbara Kotschwar, Peterson
Institute).

233 Presenter, Cuba Finance, Infrastructure and Investment Summit, New York, October 8, 2015.

Presenter, Cuba Finance, Infrastructure and Investment Summit, New York, October 8, 2015.

Feinberg and Miller, written submission to the USITC, June 19, 2015, 1; Kotschwar and Cimino, written testimony to
the USITC, June 2, 2015, 4-5; Cuba specialist, interview by USITC staff, September 10; presenter, U.S.-Cuba Corporate
Counsel Summit, New York, October 7, 2015; presenter, Cuba Finance, Infrastructure and Investment Summit, New
York, October 8, 2015; Cuba specialist, telephone interview by USITC staff, November 24, 2015.
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Property Rights

Although property rights have been liberalized to a certain extent, the Cuban government still owns
the majority of property in the country; 72 percent of the land in Cuba is state-owned.*
Government control over property is a primary reason why Cuba ranks low on the Heritage
Foundation’s 2016 Index of Economic Freedom. According to the index, Cuba ranked 164th out of
186 countries in the category of property rights and ranked 177th out of 178 countries in overall
economic freedom.”*’ The Heritage Foundation describes its property rights scoring as “an
assessment of the ability of individuals to accumulate private property, secured by clear laws that
are fully enforced by the state.””*® Cuba’s score of 10 out of 100 on the Heritage Foundation’s
property rights scale denotes that private property in Cuba is “rarely protected, and almost all
property belongs to the state.”?** Compared to other Latin American and Caribbean countries
studied in the Index, only Venezuela is ranked lower in property rights.**° Below is a discussion of
foreign property rights in Cuba. Information on domestic property rights is presented in box 4.3.

Box 4.3: Domestic Property Rights

The Cuban constitution establishes two types of property rights, those guaranteed to Cuban citizens and
those guaranteed to the state. According to the constitution, all Cuban citizens are granted the right to own
their homes as well as “other possessions and objects which serve to satisfy one’s material and cultural
needs.”? Likewise, Cubans are allowed to own the tools relevant to their work, as long as these tools are not
“used to obtain earning derived from the exploitation of the work of others.”® The Cuban constitution grants
additional property rights to small farmers. Farmers are allowed to own their land on the condition it is used
for agricultural production, with subsequent rights including the authorized sale, swap, or transfer of land to
the state or other small farmers. However, mortgages, leasing, and other liens on farmer’s lands are
prohibited. Farmers may also group themselves, contingent on state approval, and own the resulting
agricultural production cooperatives and associated lands. These cooperatives are exempt from seizure and
taxes, and their land may be transferred to the state or to other similar cooperatives.

State property encompasses all land not owned by small farmers or their cooperatives, and includes
“subsoil, mines, mineral, plant and animal resources in the Republic’s maritime economic area, forests,
waters, and means of communications.” It also comprises “the sugar mills, factories, chief means of
transportation and all those enterprises, banks and facilities that have been nationalized and expropriated
from the imperialist, landholders and bourgeoisie, as well as the factories, enterprises and economic
facilities and scientific, social, cultural and sports centers built, fostered or purchased by the state and those
to be built, fostered or purchased by the state in the future.”? State property, except in extraordinary
circumstances, can never be transferred to a person or legal entity. Likewise, “the press, radio, television,
cinema, and other mass media are state or social property and can never be private property.”®

The Cuban government began liberalizing property rights during the economic crisis known as the “Special
Period.” In 1993, for example, the Cuban government issued Decree Law 142, the purpose of which was to
distribute lands previously used by state-run farms to private farmers and cooperatives. While farmers could

236 Valdes-Fauli, “Cuban Private Sector,” July 21, 2015.

Heritage Foundation, “Cuba,” 2016.
Heritage Foundation, “Property Rights,” 2016.
239 .
Ibid.
240 Heritage Foundation, “Venezuela,” 2016.
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not own the newly available land, they could own the goods they produced on that land and the profits from
selling their products in state markets.” The following year, further reforms allowed farmers to sell excess
products at private markets, marking the first time the Cuban government allowed market forces to govern,
to some extent, the sale of privately owned items.®

Upon becoming President in 2008, Raul Castro further loosened restrictions over personal property rights in
Cuba. Months into his term, an internal memo was circulated within the government approving the sale of

certain electronic devices and appliances that were previously restricted. While the relaxation was officially
attributed to the expanded availability of electricity for consumers to power these new devices, in actuality,
it was the first step of many Raul Castro has made in liberalizing domestic personal property rights in Cuba."

The legalization of sales of electronic devices and appliances, including DVD players, cellphones,
microwaves, televisions, computers, and the like, was an important step that had to be taken before Cuba
could begin to import these consumer goods. While many of these items were already traded in the Cuban
black markets at very high prices, Cuban citizens can now purchase these goods legally, providing increased
market opportunities for foreign exporters of such products.’ For example, cellphone ownership in Cuba
increased from 330,000 in 2008 to 1.3 million in 2011.) Because Cuba produces few consumer electronics of
its own, these newly purchasable goods demonstrate how strengthening personal property rights has the
potential to spur increased trade with foreign suppliers.

Source: Ministry of Foreign Affairs of Cuba, Constitution of the Republic of Cuba, Articles 15, 19, 20, 21, and 53.
http://anterior.cubaminrex.cu/English/LookCuba/Articles/AboutCuba/Constitution/inicio.html.

® Constitution of the Republic of Cuba, Article 21.

® bid.

¢ Constitution of the Republic of Cuba, Article 15.

*bid.

€ Constitution of the Republic of Cuba, Article 53.

fBugher, “Transition or Survival? The Cuban Reforms,” November 6, 2004, 10.
€ lbid., 11.

" BBC News, “Cuba Moves to Lift Appliance Ban,” March 14, 2008.

iValdés, “Cubans Rush to Buy DVD Players,” April 3, 2008.

i Frank, “More Cubans Have Local Intranet, Mobile Phones,” June 15, 2012.

Foreign companies looking to trade with or invest in Cuba are limited in the amount of property
they are allowed to own. In particular, the vast majority of foreign companies are unable to own
land in Cuba and instead must lease it from the government. Without the ability to own the land,
foreign companies see greater risks and fewer incentives to make permanent improvements.241 In
2010, the Cuban government enacted Decree Law 273 with the purpose of addressing land
ownership issues concerning foreigners. Decree Law 273 does not allow full ownership of land, but
rather permits the conceding of surface rights for up to 99 years.?*? Foreign owners are allowed to
build and make improvements to the land, but ultimate ownership remains with the state.?*®

The Cuban government has reportedly granted some exceptions regarding foreign ownership of
property. In some industries, for example, foreign investors may be allowed to hold title to land

! Industry representative, telephone interview by USITC staff, October 13, 2015.

Previously, the maximum was 50 years. Legal representative, telephone interview by USITC staff,
November 20, 2015.
243 Peters, “Cuba’s New Real Estate Market,” February 2014, 16.
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that does not have a certified claim against it.?** One notable recent example is the opportunity for
foreigners to own property at the Carbonera Club Oceanfront Resort. This resort, the result of a
joint venture between British firm Esencia and Cuban-government owned Palmares S.A.,** is a
gated golf and residence facility.?*® The planned 650 private residences will be able to be rented,
sold, and inherited by foreigners.247 At the time of its announcement, the Carbonera Club would be
the only place foreigners are allowed to buy property in Cuba—and the first time that such
ownership has been allowed in Cuba since a short-lived experiment in the 1990s.%*8

Joint ventures are typically created between Cuban entities and foreign companies looking to
conduct business in Cuba, and an examination of standard joint venture practices reveals how
property rights function within this common setup. An example is Brascuba Cigarrillos S.A., a
Cuban-Brazilian joint venture that was the first created under the 1995 foreign investment law.?*
Describing what each party brings to the table, Brascuba states, “The foreign partner provides
investment capital, technology, employee training (including in Brazil for some Cubans), exclusive
brands, access to international markets, and international lines of credit. In comparison, the local
partner provides the land, the buildings, [and] the workers.”?° This lack of ownership with respect
to anything physical adds to the risk for potential foreign investors.

Cuban law protects foreign companies from expropriation without compensation.”>* However, the

Cuban government reportedly has other means of restricting and regulating the property of foreign
firms. The Cuban government can simply not renew a contract with a foreign partner, regardless of
performance. Alternatively, the government can pressure a business with demands that appear
unreasonable, such as requiring firms to export high percentages of their production, ultimately
forcing the sale of shares to the state.??

Labor Regulations

In Cuba, foreign investors are required to negotiate a labor force supply contract with a Cuban
government employment agency, rather than hire workers directly. This system has been cited by

2% Cuba specialist, interview by USITC staff, September 10, 2015.

Palmares S.A. is a Cuban tourism enterprise overseen by the Ministry of Tourism.

Doolittle, “Cuba’s Second Golf Resort under Review” (accessed on November 23, 2015); Cuban government official,
interview by USITC staff, Havana, June 15, 2015.

47 Rainsford, “Cuba Golf Project Gets Green Light,” May 13, 2013; Cuban government official, interview by USITC staff,
Havana, June 15, 2015.

8 The Cuban government enacted a foreign investment law (Law 77) in 1995 that, among other changes, allowed the
building of condominiums purchasable by foreigners. However, less than 1,000 units were actually built when political
and social reasons led to a moratorium on sales to foreigners in April 2000. Rainsford, “Cuba Golf Project Gets Green
Light,” May 13, 2013; Zamora, “Prospects for Tourism in Cuba,” July 2010, 371.

> Feinberg, The New Cuban Economy: What Roles? December 2012, 46.

% Ibid., 47.

%1 cuban Law No. 118, Chapter lll, Article 4.1.

Feinberg, The New Cuban Economy: What Roles? December 2012, 13; legal representative, telephone interview by
USITC staff, December 4, 2015.
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some foreign investors as a significant drawback to investment in Cuba.?® One of 12 state

employment agencies acts as the direct supervisor, responsible for hiring and firing workers,
settling labor disputes, setting wage scales, and actually paying wages, using funds paid by the
investor to the agency.?* The investor pays the agency in hard currency and the workers are paid
in local currency, creating an effective 24-to-1 tax.”>> As one Cuba observer notes, “If the firm pays
the employment agency $500 a month per worker, and the employment agency pays the workers
500 pesos, over 90 percent of the wage payment disappears in the currency conversion; the
effective compensation is instantly deflated to $21 per month. This could be the world’s heaviest
labor tax.”**® In some cases, this can make labor costs in Cuba higher than in neighboring countries,
such as the Dominican Republic.257

There is an exception for certain upper-level management positions or technical positions, which
can be filled by non-Cuban residents and paid directly by the employer.?*® However, these non-
permanent residents remain subject to Cuba’s immigration and alien citizens laws and must obtain
work permits.259 Foreign investors located in ZED Mariel may directly employ foreign nonresidents
to perform management or technical jobs (Article 32), but investors must work through the Cuban
government employment agency to hire Cuban or foreign resident workers (Article 31).2%°

According to others, however, it is possible for a foreign employer to choose his or her own
employees directly, through personal interviews, contacts, or other means, and then to present the
list of desired names to the Cuban government employment agency. While this does not permit an
investing firm to maintain total control over its employees, it does represent a significant step
toward employer autonomy and mitigates much of the concern these investors have about
working through Cuba’s employment system.?®*

Approval Process for Investment Projects

Establishing an FDI project in Cuba requires case-by-case government authorization at the highest
levels of government. Projects must be authorized by either the Council of State or the Council of
Ministers, depending on the circumstances of the particular project, as described below.?®> While

>3 Feinberg, The New Cuban Economy: What Roles? December 2012, 58; legal representative, telephone interview by

USITC staff, October 5, 2015; legal representative, interview by USITC staff, Miami, June 22, 2015; industry
representative, interview by USITC staff, Miami, June 23, 2015; presenter, U.S.-Cuba Corporate Counsel Summit, New
York, October 7, 2015.

% Cuban government official, interview by USITC staff, Mariel, Cuba, June 16, 2015.

2> Government of Cuba, “Cuba Investor Guide,” November 2014, 34; Government of Cuba, MINCEX, Portfolio of
Opportunities for Foreign Investment 2014, n.d., 7-8 (accessed January 27, 2015); Feinberg, The New Cuban Economy:
What Roles? December 2012, 13—14. See “Dual currency.”

26 Feinberg, The New Cuban Economy: What Roles? December 2012, 13-14.

Feinberg and Miller, written submission to the USITC, June 19, 2015, 6.

Cuban government official, interview by USITC staff, Mariel, Cuba, June 16, 2015.

Government of Cuba, “Cuba Investor Guide,” November 2014, 34.

Pérez-Lopez, “Investment Incentives of the ZED Mariel,” June 2014, 217.

Industry representatives, Cuba Finance, Infrastructure and Investment Summit, New York, October 8, 2015.

The Council of Ministers is the executive and administrative body of the Cuban government. It is similar to a cabinet
in that it consists of several high-ranking Cuban officials (including the President and Vice President) and the ministers

257
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many countries impose an approval process for new foreign investment projects, it is unusual for
most projects to need such high-level approval. According to observers, the Cuban government is
most likely to approve investment proposals that fulfill a social objective and proposals that bring
hard currency into the country.?®®

Council of State: The Council of State must approve all FDI involving prospecting for or exploiting
non-renewable natural resources (except in the case of IEA agreements that are approved and
authorized by the Council of Ministers). It must also approve FDI aimed at the management of
public services, such as transportation, communications, and electric power. Once an FDI project
receives Council of State approval, the Council of Ministers will issue its authorization.?**

Council of Ministers: FDI projects involving the following must be approved by the Council of
Ministers, but not by the Council of State:?®®

e Real estate developments.

e Totally foreign capital companies.

e The transfer of state ownership or other property rights over state goods.

e |EA risk agreements to exploit and produce non-renewable natural resources.

e Aforeign company working with public capital.

e The use of renewable sources of energy.

e The business system of the health and education sectors and the armed forces.

e Other foreign investments that do not require approval by the Council of State.”®®

The Ministry of Foreign Trade and Investment is responsible for approving all IEA contracts for
production and services management, as well as the provision of professional services. The
Ministry of Tourism will approve IEA contracts for hotel management businesses.?®’ Approval is
reportedly a lengthy process, with projects being approved only after the Cuban government

of various government agencies. The Council of State is a legislative body elected by the National Assembly of People’s
Power and vested with carrying out legislative duties between sessions of the full Assembly. Most of the same high-
ranking Cuban officials that sit on the Council of Ministers, such as the President and Vice President, also sit on the
Council of State. Granma, “The Structure of the Cuban State,”
http://www.granma.cu/granmad/secciones/elecciones/112.html (accessed February 6, 2016).

263 Industry representative, Cuba Finance, Infrastructure and Investment Summit, New York, October 8, 2015;
Brookings, “Rethinking Cuba” event transcript, Washington, DC, June 2, 2015, 94 and 96 (Omar Everleny, University of
Havana; Mark Entwistle, Acasta Capital).

2% Government of Cuba, “Cuba Investor Guide,” November 2014, 26-27.

In ZED Mariel, however, projects that do not fall into these categories can be authorized by the Director General of
the Office of the Special Economic Development Zone. Decree Law 313, 2013, Chapter Ill; Cuban government official,
interview by USITC staff, Havana, June 16, 2015.

2% Government of Cuba, “Cuba Investor Guide,” November 2014, 27.

**7 Ibid., 27-28.
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determines that the project meets its own criteria.?®® The approval process is reportedly faster and
easier for investments located in ZED Mariel, most of which are finalized in 65 days.*®

270 the

Requirements for foreign investors under Law 118 include limits on exports and imports;
purchase of insurance, with right of first refusal to Cuban carriers;*’* financial reporting

requirements;272 and an environmental and technological review.?”> A number of other, more
specific requirements for foreign investment for particular sectors or projects are listed in the

Portfolio of Opportunities.274

Given its relatively recent enactment, there are few examples of Cuba’s approval process under the
new foreign investment law. As of 2012, under the previous investment system, Cuba approved FDI
projects individually and for a fixed time period only—as little as 15 years. A 2012 set of case
studies of FDI in Cuba reported that several foreign investors experienced significant problems
when trying to get projects reauthorized, including demands from the Cuban government to have
SOE joint venture partners awarded a majority share.?”

Business Licenses

Besides obtaining the initial approval, doing business in Cuba requires specific licenses and
approvals from various ministries and administrative bodies. If a foreign company wishes to have
an office in Cuba, for example, a license through the Cuban Chamber of Commerce is required.?’®
Business licenses are sector specific, and the exact details of procuring such licenses differ from
case to case.’’’ For investments within ZED Mariel, once a project is approved, Cuban officials will
assist with the various licenses and approvals required, simplifying the procedure. At least one

288 Atlantic Council, “EU-Cuba Negotiations” teleconference, February 11, 2015. As noted above, industry

representatives have stated that only projects that meet social goals identified by the Cuban government are likely to
be approved.

%9 Cuban government official, interview by USITC staff, Havana, June 16, 2015.

Foreign-invested entities are allowed to directly import and export only the goods needed for their operation.
Companies must register their trade with MINCEX, which will approve the code for authorized products. However,
Cuba encourages investors to acquire domestic goods and services where possible. Government of Cuba, “Cuba
Investor Guide,” November 2014, 34; EU official, telephone interview by USITC staff, February 11, 2015.

7 Foreign investors will be required to obtain insurance for various goods and responsibilities, with Cuban insurance
companies entitled to the right of first refusal on the basis of international competitive conditions. Government of
Cuba, “Cuba Investor Guide,” November 2014, 37.

*72 Foreign-invested entities, including firms that are parties to an IEA agreement, must submit an annual report of their
operations to the Ministry of Foreign Trade and Investment. Ibid., 38.

72 MINCEX must submit all investment proposals to the Ministry of Science, Technology and Environment (CITMA),
which will review their “environmental and technological feasibility and suitability,” decide whether to require an
environmental impact assessment, and determine what licenses, controls, and inspection system should be applied.
Ibid., 38—-39.

** Government of Cuba, MINCEX, Portfolio of Opportunities for Foreign Investment 2015, n.d. (accessed December 9,
2015).

275 Feinberg, The New Cuban Economy: What Roles? December 2012, 13, 33—-34, 51-52, 58-60.

278 cuban government representative, interview by USITC staff, Havana, June 18, 2015.

Legal representative, interview by USITC staff, Miami, June 23, 2015.
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prospective U.S. investor reports that the approval process for Mariel is timely and
straightforward.?’®

Business licenses are generally short term: the standard duration is five years, with three possible
extensions (each extension is good for an additional three years).?”® The short license terms
reportedly enable Cuba to attract investment in desired sectors, but then allow Cuban firms to end
the partnership once knowledge and skills have been transferred to them, allowing the domestic
industry to be become self-sufficient. On the other hand, businesses that have continued to
innovate in Cuba have been allowed to continue operations beyond the license limitations.*®

With limited information on the number of approvals as well as the time and cost of applying for
and receiving licenses, the degree to which this process can act as a barrier cannot be determined.
Regardless, as the number of foreign businesses that wish to operate in Cuba grows, there is
concern that the increased demand on the Cuban employees and agencies dealing with these
short-term licensing requests could create a bottleneck if the process is not streamlined.’®

Impact of Cuba’s Investment Climate on Foreign
Investors

While Cuba’s new investment law takes some needed steps to allow for increased investment, it
has been suggested that the law does not go far enough to decrease the risks associated with
investing in Cuba. The law does add a number of measures that businesses need in order to be
willing to invest in Cuba. These include legal guarantees of compensation in case of expropriation
and the ability of the investor to choose its form of establishment (wholly owned enterprise or joint
venture). However, problems remain for investors both in the law (such as differential tax rates for
joint ventures and wholly foreign-owned firms) and in the way it is implemented in practice
(particularly the arbitrary investment approval process). The lack of property rights also reportedly

282
8 These problems,

remains one of the most pressing concerns for foreign investors in Cuba.
combined with many other factors described in this chapter—Ilack of infrastructure, uncertainty
about the legal environment, state involvement in the economy, and non-economic factors in

decision making—create an environment that is still generally considered challenging for foreign

investors in Cuba.

278 Industry representative, telephone interview by USITC staff, October 22, 2015.

Legal representative, telephone interview by USITC staff, December 4, 2015.
280 .
Ibid.
281 Participant, U.S.-Cuba Corporate Counsel Summit, New York, October 7, 2015.
Legal representative, telephone interview by USITC staff, November 20, 2015; Feinberg, The New Cuban Economy:
What Roles? December 2012, 62.
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Cuban Legal System, Dispute Settlement, and
Anticorruption Efforts

U.S. firms and attorneys have had limited interaction with the Cuban legal and dispute resolution
systems. However, international firms and attorneys that have worked within these systems report
improvements in processes and options for foreign investors.

The Cuban Court of International Commercial Arbitration (CCACI) serves as the main dispute
settlement mechanism within Cuba. The close relationship between Cuban lawyers and the Cuban
government, as well as the lack of transparency in CCACI processes and outcomes, may cause
concern for foreign investors and firms interested in doing business in Cuba. Some with experience
with these processes suggest that the Cuban legal system is generally fair and continues to improve
as a result of the Cuban government’s awareness that a more effective and reliable legal
environment is crucial to attracting much-needed foreign investment.?®> Others are less optimistic
and question the application of due process in the Cuban legal system.?®*

While the lack of independence of the legal system is a commonly voiced concern, the
government’s increased willingness to allow international arbitration appears to be alleviating
some potential investor apprehension.?®> Additionally, while corruption continues to exist in Cuba,
sources report a decline in recent years in the wake of the Cuban government’s anticorruption
campaigns.

The Legal System

The Cuban legal system is staffed by lawyers and judges who are employees of the Cuban
government. Given their employment status, some foreign observers have questioned their
independence, particularly in cases involving the state or state-owned entities.?®® All Cuban lawyers
must contribute three years of public service after graduating from law school to repay the Cuban
government for their free education.?®” After this required service, Cuban lawyers can pursue
diverse job opportunities, including working for the criminal prosecutor’s office; for the Consultoria
Juridica Internacional (International Legal Consultancy), a corporate law firm dealing with
government-owned companies and imports/exports; as a lawyer through La Organizacién Nacional
de Bufetes Colectivos (the Cuban bar); for a joint venture; or for a judge.?® In each of these cases,

283 Legal representatives, telephone interviews by USITC staff, November 20, 2015 and December 4, 2015.

284 Veciana-Suarez, “Investing in Cuba Remains ‘Very Risky,”“ October 6, 2015.

28 Legal representative, telephone interview by USITC staff, November 20, 2015; Cuba specialist, telephone interview
by USITC staff, November 24, 2015.

286 Legal representative, telephone interview by USITC staff, October 13, 2015; legal representative, interview by USITC
staff, Miami, June 23, 2015; industry representative, interview by USITC staff, Miami, June 23, 2015; Veciana-Suarez,
“Investing in Cuba Remains ‘Very Risky,’” October 6, 2015.

287 Legal representative, telephone interview by USITC staff, December 4, 2015.

Presenters, U.S.-Cuba Corporate Counsel Summit, New York, October 7, 2015; legal representative, telephone
interview by USITC staff, December 4, 2015.
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the lawyers remain employees of the Cuban government and receive a government salary.?*
Although the Cuban constitution holds that judges are independent to administer justice,?® all
Cuban courts are subordinate to the National Assembly and the Council of State. Further, there are
no jury trials in the Cuban judicial system.?**

Sources familiar with the legal system suggest that in most commercial disputes, Cuban lawyers
and judges are relatively independent and that there have been cases in which courts have issued
rulings against the state.?®?> However, those sources do suggest that the Cuban courts would have
great difficulty ruling against the government in cases considered to have political or national
security implications.293

Dispute Settlement

Cuba makes various methods of dispute settlement available to foreign companies. When
navigated properly, these channels reportedly can be effective in handling the needs of foreign
businesses, should disputes arise.

Cuba’s own settlement mechanism for trade disputes is the CCACI, a body linked to the Cuban
Department of Commerce. Created in 2007, the CCACI functions as an autonomous
nongovernmental agency meant to foster commerce between Cuba and the rest of the world.?**
According to one source, the CCACI judges have more experience with issues related to trade and
investment than judges in the domestic legal system, and this expertise and transparency is greater
in Cuba than in most other Latin American countries.?* However, arbitration before the CCACl is
often more costly than in traditional Cuban courts and can add additional steps to the restitution
process.296 While reports have stated that a majority of CCACI rulings have gone in favor of foreign
companies, CCACI rulings, like those in many other international arbitration forums, are not made
public. 27 Therefore it is difficult to evaluate the performance and impartiality of the Cuban dispute
settlement process. It is also unclear whether or not awards have been issued, what has actually
been paid, or whether the awards were paid in full.

Foreign investors have also been able to negotiate stipulations into contracts to allow international
arbitration forums, such as the London Court of International Arbitration or the International

289 Legal representative, telephone interview by USITC staff, December 4, 2015.
20 Government of Cuba, “Constitution of the Republic of Cuba,” Chapter XIllI: Article 122,
http://anterior.cubaminrex.cu/English/LookCuba/Articles/AboutCuba/Constitution/inicio.html (accessed
December 16, 2015).
! However, the Cuban courts include peers in the judicial process by using both professional and lay judges, with all
judges having equal votes. Government of Cuba, “Constitution of the Republic of Cuba,” Chapter I: Article 12;
Chapter XIlI: Article 124, http://anterior.cubaminrex.cu/English/LookCuba/Articles/AboutCuba/Constitution/inicio.html
(accessed November 2, 2015).
292 Legal representatives, telephone interviews by USITC staff, November 20, 2015 and December 4, 2015.
% Ibid.
294 Echevarria, “Arbitration: Cuba’s Record Is Better than Believed,” November 2015.
e Legal representative, telephone interview by USITC staff, November 20, 2015.

Ibid.
297 Echevarria, “Arbitration: Cuba’s Record Is Better than Believed,” November 2015.
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Chamber of Commerce’s International Court of Arbitration, to handle any business disputes. Some
companies prefer international arbitration due to fears of possible CCACI bias in favor of the Cuban
state and concerns over successfully collecting on any sums that the CCACI may award companies
at the expense of the Cuban state.?*® However, other individuals experienced with arbitration
within the CCACI suggest that it is a fair and effective means of dispute resolution.?*® Some suggest
that if an investment matter is small and does not affect the Cuban regime, a foreign investor will
likely have a fair and straightforward process within the Cuban legal and dispute resolution
systems, particularly because the government is interested in attracting FDI and will be disinclined
to seem unfriendly to foreign business.>®

Overall, the Cuban legal system reportedly functions well so long as the issue in question is not a
political one. Persons interviewed and the available literature indicate that, while foreign firms are
concerned about their ability to successfully challenge state-owned entities through the state-
controlled legal system, the availability of multiple dispute settlement mechanisms provides
foreign firms with alternative avenues should disputes arise. Specifically, Cuba’s increased
willingness to use international arbitration to resolve disputes may minimize some of the legal risks
associated with doing business in Cuba.

Anticorruption Efforts in Cuba

Cuba has one of the lowest levels of corruption in Latin America.>** Cuba was ranked 56 out of 168
countries worldwide with respect to the prevalence of corruption in 2015, better than many
Caribbean, Central American, and South American countries.>®? Cuba ranks as less corrupt than
Colombia, the Dominican Republic, Mexico, Nicaragua, and Panama, while ranking as more corrupt
than Costa Rica and Chile.>%

In 2009, Cuba launched a series of anticorruption campaigns, aimed at ending what Raul Castro
called guayabera (white collar) crime.?® Based on the campaign, hundreds of senior Cuban
Communist Party officials, state managers, and employees, as well as representatives of foreign
enterprises, have been arrested and/or found guilty of corruption.:*}05 However, two large-scale
audits in 2011 still found violations of laws and regulations as well as corruption in 45 percent of
state enterprises in Havana. In addition, 37 percent of state enterprises nationally were found to
have deficient or bad management.*® In a 2013 speech to the Cuban Parliament, President Raul
Castro called on government entities to continue to contribute to the ongoing anticorruption

28 Ibid.

% Ibid.

300 Legal representative, telephone interview by USITC staff, October 13, 2015.

Participants, U.S.-Cuba Corporate Counsel Summit, New York, October 7, 2015; legal representative, telephone
interview by USITC staff, November 20, 2015.

%2 cuba has a score of 47 out of 100, with 0 being highly corrupt and 100 being free of corruption. Transparency
International, “Corruption Perceptions Index” (accessed January 31, 2016).

% |pid.

304 Frank, “Cuba Cracks Down on ‘Guayabera’ Crime,” May 20, 2011.

Ibid.; Mesa-Lago and Pérez-Lépez, Cuba under Raul Castro, 2013, 186.

Mesa-Lago and Pérez-Lépez, Cuba under Raul Castro, 2013, 224.
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campaign.>®’ This campaign, combined with the stringent provisions of the U.S. Foreign Corrupt
Practices Act, makes it even more challenging for U.S. firms to do business in and with Cuba.

The overall impression from various businesses’ reports of their experiences is that corruption does
not impede doing business in Cuba any more than it does in other similar developing countries.
However, some foreign business owners have expressed concern about the highly publicized
arrests of foreign businesspeople in Cuba,® guestioning if some foreign investors have been
victims of an overzealous or misguided anticorruption drive.>®

In addition, while not currently a serious concern, corruption could increase in the future if foreign
business presence and trade increase, due to the anticipated increased burden on the Cuban
bureaucracy. It has been suggested that as the Cuban business climate improves, low-paid civil
servants will have a heavier workload, resulting in stronger temptations to engage in corruption.310

Intellectual Property Challenges and
Opportunities in Cuba

Many of Cuba’s intellectual property (IP) laws and institutions have evolved to address the
requirements of the WTO’s Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS), which entered into force on January 1, 1995. While in the area of trademarks and patents,
Cuba reportedly has put in place modern laws and administrative systems that rights holders are
using to register their rights in Cuba, legal proceedings related to the disputed ownership claims of
certain pre-revolutionary trademarks are ongoing (box 4.4).3!! Other IP laws, however, including
Cuba’s copyright law, have remained largely unchanged, and the infringement of movies, television
programming, and films is reportedly pervasive.

Notwithstanding limitations in the IP environment, some U.S. research institutes and firms in IP-
intensive sectors, including biotechnology and music, are exploring new opportunities to

7 Havana Times, “Speech by Raul Castro Ruz,” July 10, 2013.

In various cases, foreign businessmen have been imprisoned without any formal charges and had their property and
assets seized. In the most extreme cases, foreign businessmen have spent years in jail and have had up to $100 million
in assets seized by the Cuban government. Under the anticorruption campaigns in Cuba, similar arrests continued as
recently as September 2014. Gray, “How a Canadian Businessman Lost Everything,” March 20, 2015; Feinberg, The New
Cuban Economy: What Roles? December 2012; Trotta, “Cuba Frees Canadian Businessman Tokmakjian,” February 21,
2015; USDOS, “Country Reports on Human Rights Practices for 2014: Cuba,” 2014 (accessed October 22, 2015).

309 Participants, U.S.-Cuba Corporate Counsel Summit, New York, October 7, 2015; participants, Cuba Finance,
Infrastructure and Investment Summit, New York, October 8, 2015.

310 Participant, U.S.-Cuba Corporate Counsel Summit, New York, October 7, 2015.

The long-running dispute between the European Communities and the United States—United States: Section 211
Omnibus Appropriations Act of 1998 (DS176)—involves provisions that prohibit those having an interest in trademarks
related to businesses or assets confiscated by the Cuban government from registering or renewing those trademarks in
the United States without the original owner’s consent. The dispute is outside the scope of this investigation, as it
addresses conditions for the registration of trademarks in the United States not Cuba. By contrast, concerns that firms
have raised about IPR protection, the investment environment, and state-owned entities in Cuba are addressed in this
chapter.
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collaborate with Cuban scientists and artists. Removal of U.S. trade restrictions, however, would
not be expected to have a large impact on IP-intensive U.S. firms in the near term, given current
economic conditions in Cuba and the need for domestic legal reforms, particularly in the area of
copyrights.

Box 4.4: Trademarks, State-owned Enterprises, and Cuba’s Rum and Cigar Industries

Written submissions made by Bacardi and General Cigar to the Commission focused on the reported need
for reforms to address the dominance of Cuban state-owned enterprises in the rum and tobacco sectors,
respectively, before normalizing trade relations between the United States and Cuba. While there are
ongoing legal proceedings involving Bacardi and General Cigar over the use in the United States of,
respectively, the Havana Club trademark for rum and the Cohiba trademark for cigars, these U.S.
administrative and judicial proceedings are not within the scope of this investigation as they address the
trademarks’ use inside the United States.

However with respect to the Cuban market, Bacardi’s written submission stated that it will be unable to
compete effectively with the Cuban government-favored state monopoly without access to the physical
assets and trademarks expropriated by Cuba in 1960. According to Bacardi, any normalization must be based
on the principle of reciprocity. That is, U.S. and other foreign firms should be free to export, invest, and
compete on the same footing as state-protected operators in Cuba. Bacardi stated that Cuba’s restrictions
on investment are particularly severe, as multinational firms have been required to form joint ventures with
state enterprises, employ Cubans vetted by the government, and compete with protected state monopolies
on unfair terms.

Bacardi asserted that it seeks a long-term and multifaceted process for normalization that would require
Cuba to permit the import of U.S. goods and services on a most-favored-nation basis; open investment to
U.S. firms on the same terms the United States extends to foreign firms; privatize state-owned enterprises;
and respect and enforce the IP rights, including trademarks, of prior owners, foreign exporters, and
investors.

General Cigar, a U.S. company that makes and markets premium cigars, stated in its written submission that
it holds a certified loss claim for assets expropriated by Cuba, including interests such as trademarks that it
purchased in the claims of exiled Cuban tobacco families. According to General Cigar, if trade were
normalized without the ability of companies other than state-owned entities and their partners to access
Cuban tobacco, the exiled families would be twice deprived of the value of their Cuban businesses.

General Cigar further stated that Cuba’s tobacco sector is fully state-controlled, with no ability for
companies other than the state entity and its joint venture partners to access the Cuban crop, establish cigar
operations, or distribute Cuban-made products. Like Bacardi, General Cigar states that distortions in the
Cuban market must be reformed before trade normalization proceeds.

Sources: Bacardi, written submission to the USITC, October 22, 2015; General Cigar, written submission to the USITC, October 23,
2015; Wilson, statement to the House Committee on the Judiciary, February 11, 2016; Empresa Cubana del Tabaco v. General Cigar
Co., Inc., 753 F.3d 1270 (Fed. Cir. 2014).

The Intellectual Property Environment in Cuba

Cuba’s IP environment has improved in recent years to address the requirements of TRIPS, a
comprehensive multilateral IP agreement. TRIPS covers copyrights and related rights, trademarks,
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geographical indications, patents, integrated circuit designs, and such undisclosed information as
trade secrets and test data, as well as other types of IP. It sets out minimum substantive standards
for these rights and specifies the procedures and remedies (including civil, administrative, criminal,
and border measures) that member countries must make available to enforce IP rights. It also
requires members to notify the WTO’s Council for Trade-Related Aspects of Intellectual Property
Rights (“TRIPS Council”) of their IP laws and regulations.?"

Intellectual Property Laws in Cuba

The TRIPS Council launched a review of Cuban laws implementing TRIPS’ requirements in
November 2001. Eleven years later, in November 2012, the Council summarized the status of
Cuba’s submissions and responses to questions posed by other WTO members about its IP
legislation. Cuba stated that its laws in the areas of trademarks, geographical indications, patents
(including compulsory licensing), industrial designs, and plant varieties comply with TRIPS
requirements.>*® Cuba acknowledged to the TRIPS Council, however, that it does not have
compliant laws in the areas of copyrights and related rights, trade secrets, or the protection of
undisclosed information used to support the regulatory approval of pharmaceuticals and
agricultural chemicals.®**

The protection of copyrighted works is particularly uncertain, as Cuba’s constitution states that
artistic creativity is free or permissible only when the content is not contrary to the revolution.®*
Cuba’s copyright law similarly provides that protections and remuneration for original works must
be aligned with the principles of the socialist revolution and the state’s interest in wide
dissemination of science, technology, education, and culture.?*® An additional gap in Cuba’s laws is
the lack of protections for copyrighted works on the Internet. Unlike most countries in Latin
America, Cuba is not a member of the World Intellectual Property Organization (WIPO) Internet
Treaties.®!” The treaties set forth the obligations of content providers, Internet service providers,
and consumers in the digital environment.>*® Cuba has not made any commitment in the TRIPS
Council to fill this gap in protections for copyrighted material online.?*®

312 WTO, “Overview: the TRIPS Agreement,” n.d. (accessed October 13, 2015).

WTO TRIPS Council, “Review of Legislation, Cuba,” November 2, 2012; see also WTO TRIPS Council, “Review of
Legislation, Cuba, Addendum,” February 18, 2013.

** WTO TRIPS Council, “Review of Legislation, Cuba,” November 2, 2012, 2-3, 15, 24.

Republic of Cuba, Constitution, Chapter 5, Article 39(c) (1976, as amended in 1992 and 2002); see also Sanchelima,
“Selected Aspects of Cuba’s Intellectual Property Laws,” 2002, 216.

316 Republic of Cuba, Copyrights Law No. 14, Chapter 1, Articles 1, 3 and 6 (1977).

The WIPO Copyright Treaty (WCT) and the WIPO Performances and Phonograms Treaty (WPPT) (collectively, the
“Internet Treaties”) are in force in the following Central and South American countries: Argentina, Chile, Colombia,
Costa Rica, Ecuador, El Salvador, Guatemala, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Saint
Lucia, and Uruguay. WIPO, “WCT, Contracting Parties,” n.d.; WIPO, WPPT, “Contracting Parties,” n.d. (both accessed
November 5, 2015).

318 WIPO, “WIPO Internet Treaties,” n.d. (accessed October 13, 2015).

The website of the Cuban copyright office itself is inactive. See Cuba’s National Copyright Center,
http://www.cenda.cult.cu/ (access attempted in October, November, and December 2015).
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The freedom to create and disseminate copyrighted works in Cuba is also undermined by the
government’s ownership of all print, television, and other media outlets, and its reported
censorship of materials it considers “counterrevolutionary.”3?° This censorship is said to have
included barring independent libraries from receiving materials from abroad, confiscating cameras
to prevent the distribution of objectionable photographs and videos, detaining and threatening
artists, and closing independent movie theaters showing international films.*** Access to content
on the Internet also is restricted by limited infrastructure, although governmental efforts to
improve access are reportedly growing.??

Trademark and Patent Filings in Cuba

The Cuban Industrial Property Office (OCPI) is responsible for the processing of trademarks,
patents, industrial designs, integrated circuit designs, plant varieties, and geographical
indications.*? Foreign firms or individuals seeking to protect their trademarks and patents, for
example, may do so by filing an application directly with OCPI or by designating Cuba on an
international application filed through the WIPO.*** According to the International Trademark
Association (INTA), Cuba’s membership in international IP treaties, including the Madrid
Agreement, the Madrid Protocol, and the Nice Agreement on International Classification of Goods
and Services, has streamlined foreign rights holders’ registrations.>*> Participation in international
treaties also reportedly provides the country with access to technical assistance and filing fees paid
in hard currency.>?® Since 1995, an exception to the U.S. restrictions on trade with Cuba has
permitted U.S. IP owners to register, maintain, and enforce their IP rights in Cuba.>*’

As in many Latin American countries, nonresidents account for most trademark applications in
Cuba. During 2005-14, nonresidents filed 19,703 trademark applications, compared to 3,450 filed
by residents. During this period, U.S. trademark applicants filed 1,801 applications in Cuba,

320 USDOS, “Cuba 2014 Human Rights Report,” n.d., 13 (accessed October 19, 2015); Serra, “Views from Cuba,”

April 2015, 1-2.

321 USDOS, “Cuba 2014 Human Rights Report,” n.d., 13—15 (accessed October 19, 2015); Serra, “Views from Cuba,”
April 2015, 1-2.

322 Biddle, “Rationing the Digital,” July 2013, 4; USDOS, “Cuba 2014 Human Rights Report,” n.d., 13—-15 (accessed
October 19, 2015); Miroff, “Havana’s Hottest Spot,” August 8, 2015; Cuba specialist, telephone interview by USITC
staff, November 24, 2015. See also chapter 7.

33 Oficina Cubana de la Propiedad Industrial (OCPI), http://www.ocpi.cu/ (accessed October 15, 2015).

3 Eor example, trademark applicants can seek protection for their marks in multiple countries under the Madrid
System. The system requires three steps: first, the applicant’s “home” IP office forwards the application or registered
trademark to WIPO in Geneva; second, WIPO conducts a limited review of the application, publishes it, and notifies the
IP offices in the territories in which the applicant seeks protection. Third, the national IP office makes a substantive
examination, issues a decision on whether the mark is entitled to protection, and notifies the applicant. WIPO, “How
the Madrid System Works,” n.d. (accessed October 18, 2015).

3 INTAis a global association of trademark owners and professionals with about 70 percent of its corporate
membership based in the United States. INTA, written submission to the USITC, January 19, 2016, 1-2.

326 Sanchelima, “Selected Aspects,” 2002, 217.

IP payments also could be made to Cuba before August 1994; however, during the period from August 1994 to
October 1995, the payments were restricted. Angeles, “Cuba—Possible Trademark Troll?” October/November 2015;
INTA, written submission to the USITC, January 19, 2016, 1.
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representing 9.1 percent of all foreign filings.>*® Firms in the tourism, entertainment, clothing,
pharmaceutical, electronics, and equipment and machinery industries, as well as well-known

brands including McDonald’s, Microsoft, and Google, have been particularly active in seeking

trademark protection in Cuba.**

Nonresidents also filed more patent applications—1,507 applications during 2005-14, compared to
522 applications by Cubans. U.S. patent applicants filed 364 applications during this period, or

24 percent of nonresident fiIings.330 Most patent applications have been in the fields of
pharmaceuticals, biotechnology, and chemistry.331 This technology focus suggests possible
opportunities for U.S. collaborations with Cuban scientists, as described below.

Trademarks and Patents in Practice in Cuba

U.S. and other foreign firms are applying for trademarks and patents in Cuba, a first step toward
obtaining IP protection there. While legal representatives report that OCPI has a reputation for
professionally handling routine applications and renewals, they express concerns about whether
the infrastructure of the office—including Internet access, technical resources, and personnel—is
sufficient to meet the growing interest of foreign firms in the Cuba market. This limited access to
resources reportedly has contributed to an increasing backlog in the processing of applications.?*

Legal representatives have more limited experience with Cuba’s handling of non-routine IP
matters. Nonetheless, they note potential problems in two areas: first, a concern that the Cuban
legal system is not independent, as stated above; and second, an increase in “trademark squatting”
cases, in which a bad-faith actor seeks to register a mark before the true owner in the hopes of a
payoff.

The Independence of Cuba’s Legal System

The lack of judicial independence, as stated above, gives rise to some uncertainty among legal
representatives about the enforceability of IP-related agreements with Cuban state-owned
entities.>* Others assert, however, that there is more rule of law in Cuba than U.S. investors might

22 WIPO, “WIPO Statistics Database,” December 2015.

329 INTA, written submission to the USITC, January 19, 2016, 3—4.

Data on resident, nonresident, and U.S. patent filings in Cuba for 2005—-13 are sourced from WIPO and from OCPI for
2014. See WIPO, “WIPO Statistics Database,” December 2015; OCPI, “Estadisticas 2014,” n.d. (accessed October 15,
2015).

31 WIPO, “Statistical Country Profiles: Cuba,” December 2015.

Legal representatives, telephone interviews by USITC staff, September 29 and October 13, 2015; INTA, written
submission to the USITC, January 19, 2016, 3.

333 Kolker, “Competing in a New Cuba,” January 29, 2015; presenter, U.S.-Cuba Corporate Counsel Summit, October 7,
2015; legal representative, interview by USITC staff, Miami, June 23, 2015; legal representatives, telephone interviews
by USITC staff, October 5, 13, and 20, 2015.
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expect, pointing to successful partnerships with non-U.S. investors and an active arbitration
system.**

There are few published judicial decisions on IP matters in Cuba. In part, this is due to the fact that
Cuba’s civil law system emphasizes written codes rather than judicial precedents as the source of
laws.>** Moreover, judges in Cuba appear to have had little experience handling IP disputes. There
are only a handful of reported IP decisions, mostly involving appeals from administrative
proceedings.w6

One particular area of concern for U.S. firms is that a trademark may be subject to cancellation if it
is not used within three years of the date of registration.337 In the “Kool-Aid” case in 1998,
however, the Provincial Court for Havana reversed an administrative decision to cancel a mark for
non-use, finding that U.S. restrictions on trade prevented Kraft, the trademark’s owner, from
selling its products and establishing use of the mark in Cuba.?**® It remains unclear, however,
whether this is the definitive position of the Cuban courts, as judicial precedents are not binding in
civil law jurisdictions.

Concerns also have been raised about whether Cuban lawyers would be willing to zealously
advocate the positions of private clients over those of the state in adversarial proceedings. To
address this concern, some multinational clients rely on their home-country law firms to provide
independent advice, and on local counsel for more administrative matters.>* Legal representatives
state that in practice, while many Cuban lawyers are talented and professional, interactions can be
difficult, as there are a limited number of firms with the expertise and infrastructure necessary to
handle IP matters (e.g., reliable access to the Internet, computers, and phones).>*

Trademark Squatting in Cuba

As noted above, these challenges reportedly are exacerbated by an upswing in “trademark
squatting” cases. Bad-faith trademark applications reportedly are being filed in Cuba in the hope of
selling the marks to the original brand owner for a premium. In a first-to-file regime, like that in

334 Presenter, U.S.-Cuba Corporate Counsel Summit, October 7, 2015; Kolker, “Competing in a New Cuba,”

January 29, 2015; Cuba specialist, telephone interview by USITC staff, November 24, 2015; legal representative,
telephone interview by USITC staff, December 4, 2015.

3% Countries following a common law system are generally former British colonies. Judicial cases are binding in
common law jurisdictions; decisions of the highest court can generally only be overturned by that same court or
through legislation. By contrast, countries following a civil law system are typically former French, Dutch, German,
Spanish, or Portuguese col