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PREFACE

The annual Operation of the Trade Agreements Program report is one of the principal means by
which the U.S. International Trade Commission (USITC) provides the U.S. Congress with factual
information on trade policy and its administration. The report also serves as an historical record of
the major trade-related activities of the United States, for use as a general reference by Government
officials and others with an interest in U.S. trade relations. This report is the 43d in a series
submitted under section 163(b) of the Trade Act of 1974 and its predecessor legislation.! The trade
agreements program includes “all activities consisting of, or relaled to, the administration of
intemational agreements which primarily concern trade and which are concluded gursuant 10 the
authority vested in the President by the Constitution” and congressional legislation.© Among such
laws are the Reciprocal Trade Agreements Act of 1934 (which initiated the trade agreements
program), the Trade Expansion Act of 1962, the Trade Act of 1974, the Trade Agreements Act of
1979, the Trade and Tariff Act of 1984, and the Omnibus Trade and Competitiveness Act of 1988,

The report consists of an introduction, five chapters, a statistical appendix, and an index. The
introduction sketches the economic and international trade environment within which U.S. trade
policy was conducted in 1991. Chapter 1 treats selected topics in trade. Chapter 2 focuses on
activities in the General Agreement on Tariffs and Trade (GATT), the main area of multilateral
trade agreement activities. Activities outside the GATT are reported in chapter 3. Chapter 4
discusses bilateral relations between the United States and its major trading partners. Chapter 5
discusses the administrative actions taken under U.S. laws, including decisions taken on rémedial
actions available to U.S. industry and labor. The period covered in the report is calendar year 1991,
although events in early 1992 are occasionally mentioned, to help the reader understand
developments more fully.

1 Section 163(b) of the Trade Act of 1974 (Public Law 93-618, 88 Stat. 1978) directs that *‘the Intemnational
Trade Commission shall submit o the Congress, at least once a year, a factual reporton the operations of the trade
agreements program.”

2 Executive Order No. 11846, Mar. 27, 1975.
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INTRODUCTION

Trade Policy in 1991

The year 1991 saw the emergence of several
cross-cutting trends in trade policy. In the Uruguay
Round of the General Agreement on Tariffs and Trade
(GATT), efforts to reach a multilateral consensus on
liberalizing global trade were stymied by a U.S.-EC
disagreement on agriculture, Although some progress
was made during the year in areas such as services, the
overall effect of the disagreement was o slow
momentum in the Round and to encourage major
trading nations to pursue their commercial objectives
through other means and forums. There was a spate of
highly publicized disputes between the United States
and its major trading partners, as well as more
purposeful efforts toward forging regional accords,
such as the proposed North American Free-Trade
Agreement (NAFTA) among the United States,
Canada, and Mexico. Some viewed this trend toward
creating regional spheres of economic influence as a
threat to the muliilateral trading system. Others,
notably environmentalists, worried that stronger
international trade disciplines might limit the options
available to achieve environmental protection. The
year also saw a rise in the use of trade policy for
foreign policy purposes, as the major industrialized
countries launched trade liberalization initiatives
intended to integrate the former Commuaist countries
into the global market. (See figure 1 for a listing of
significant events in trade during the year.)

The stated U.S. trade policy priority in 1991 was
the successful conclusion of the GATT Uruguay
Round, which has been in progress for more than five
years. The megotiations, which had stalled at the end
of 1990, were resumed in February 1991. The talks,
however, continued 10 be weighied down by the issue
of agriculture, leading GATT Director-General Arthur
Dunkel to introduce his own draft version of a final
text in December. Despite the mixed reception it
received, the 1991 Dunkel text was the most
comprehensive text yet (0 emerge from the Uruguay
Round. It was still being reviewed by Round
participants at year’s end.

The focus for U.S. trade policy on the regional
level was the negotiation of a NAFTA with Mexico
and Canada. Building on the free-trade agreement
negotiated between Canada and the United States in
1988, the NAFTA is projected to create a free market
of some 360 million consumers, with a total output of
$6 trillion. President Bush, Mexican President Carlos
Salinas, and Canadian Prime Minister Brian Mulroney

announced in early February that they would seck a
trilateral NAFTA; the next month, President Bush
formally requested an extension of “fast-track”™
negotiating authority from Congress to pursue the
NAFTA (and Uruguay Round) negotiations. Congress
could have disapproved U.S. participation, but
resolutions to do so were defeated in laie May. The
NAFTA negotiations were formally inaugurated in
Toronto in mid-June, and were still in progress at
year's end.

Once it is concluded, the NAFTA is expected to
serve as a model for the negotiation of free-trade
agreements with other Latin American countries, as
envisioned by President Bush's Enterprise for the
Americas Initiative (EAI). In 1991 framework trade
agreements were concluded under the auspices of the
EAl with 24 nations in Latin America and the
Caribbean, bringing o 30 the total number of such
agreements concluded since the EAI was announced in
1990. Countries in these regions were also the target
of U.S. preference programs such as the ongoing
Caribbean Basin Economic Recovery Act (CBERA),
which accounted for $1.1 billion in duty-free U.S.
imports in 1991, and the new Andean Trade Preference
Act (ATPA), which is aimed at slowing drug traffic
from such nations as Bolivia, Colombia, Ecuador, and
Peru by enhancing their legitimate trade revenues. The
ATPA was enacted late in the year.

On a more global scale the U.S. Generalized
System of Preferences (GSP) program provided
duty-free entry for $13.4 billion in U.S. imports from
more than 130 countries, representing an increase of
more than $2 billion from the previous year. With the
demise of communism in Eastern Europe, the U.S.
GSP program expanded 1o new termritory in 1991: the
Czech and Slovak Federal Republic and Bulgaria both
became eligible for GSP treatment in the course of the
year. {Immersed in a bitter ethnic civil war Yugoslavia
was, in contrast, suspended from the program.)

In addition, President Bush announced in March
the Trade Enhancement Initiative, which is designed to
improve bilateral trade between the United States and
the formerly Communist states of Central and Eastern
Europe. Concerning the Soviet Union, the United
Siates renewed its long-term grain agreement in
January, for a period of 5 years. However, given the
demise of the Soviet Union on Christmas Day, and its
devolution into 12 independent republics, the future of
the agreement—and of general trade relations with the
region—became uncertain.
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Figure 1
Dates in Trade, 1991

FEBRUARY

February 5: President Bush, President Salinas, and Prime Minister Mulronex announce intention to
pursue trilateral North American Free-Trade Agreement (NAFTA)

GATT Uruguay Round talks resume

February 26:

y:requests Cong
nada and Mexico and to.compl
cion si ned;‘byij.Bra'ziI;irArgenti
APRIL

April 25: Czech and Slovak Federal Republic granted GSP benefits

| JUNE

June 1: United States and Japan conclude agreement on construction-related services

June 4-5: Aggtéeg )mmlsterial meeting of the Organization for Economic Cooperation and Development
( ‘

June 11: United States and Japan formalize new semiconductor agreement

June 12: NAFTA negotiations initiated in Toronto

AUGUST
August 1: Mutltifiber Arrangement extended for fourth time, to December 31, 1992
August 1: Draft of U.S.-Mexico integrated Border Environmental Plan released

OCTOBER
October 22: EECE 2nd EFTA (European Free-Trade Association) agree to form European Economic Area
)
October 29: Hresidem Bush announces embargo on nonhumanitarian exports to and most imports from
aiti .

DECEMBER
December 3-4: 47th meeting of GATT contracting parties
December 4:  President Bush signs ATPA
Decamber 4: President Bush invites high-level U.S. auto executives to participate in mission to Japan
December 4: Bulgaria receives GSP benefits
December 5: Xucﬁ)slavia suspended from eligibility for GSP benefits
t

December 8-10: aastricht summit, EC members agree to text of Treaty on European Union

December 14: Presidents Bush and Salinas meet at Camp David, reatfirm commitment to NAFTA

December 20: GATT Director-General Arthur Dunkel releases draft final text of Uruguay Round
agreement

December 25:  Soviet Union is dissoived
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The Office of the United States Trade
Representative (USTR) initiated six investigations
relating to unfair trade practices under section 301 of
the Trade Act of 1974—double the number initiated in
the previous year. Two of the investigations focused
on intellectual property, an area of particular concem
for US. trade policy makers. An increase in the
number of filings under the U.S. antidumping and
countervailing-duty laws was seen as likely in light of
President Bush’s 1991 announcement that he would
allow voluntary export restraints on steel to expire in
early 1992,

A handful of U.S. disputes with major trading
partners—Japan, the EC, and Canada—dominated
bilateral relations and attracted considerable press
attention in 1991. The $44.3 billion U.S. merchandise
deficit with Japan, continued high imports of Japanese
autos and auto parts, and the persistent U.S. recession
all led to calls by members of Congress and the U.S.
auto industry for protection and Japanese concessions.
In early December President Bush invited the chief
executive officers of Chrysler, Ford, and General
Motors o accompany him on a winter “trade mission™
to Tokyo. For its part, Japan put protectionist
sentiment on display in an incident in March, when
Japan’s Ministry of Agriculture demanded the removal
of samples of raw U.S. rice at the Tokyo Trade Fair.
Nevertheless, bilateral negotiations continued on a
number of other issues. Progress was announced on
such measures as the Structural Impediments Initiative,
which seeks 1o identify and remove basic impediments
to trade, competition, and balance-of-payments
adjustments. Additional progress came when U.S. and
Japanese negotiators agreed in June on a revised,
5-year U.S.-Japanese Semiconductor Arrangement, and
with the expansion of an agreement on
construction-related services to permit U.S. fims to
bid on more Japanese public-works projects.

Longstanding disputes over oilseeds, meat imports,
and Airbus Industrie continued to color U.S. wade
relations with the EC. Particularly contentious was the
issue of the EC’s Common Agricultural Policy (CAP).
In July the EC Commission made a formal proposal to
reform the CAP radically, which was still being
debated at year’s end. The EC continued its march
toward economic and monetary union and a measure of
political union as well. In 1991 its efforts culminated
in the Treaty on European Union, the result of a 2-day,
12-member conference held in December in the Dutch
city of Maastricht. The EC also concluded an
agreement in October for a European Economic Area
with the seven countries of the European Free-Trade
Association.

Present and future trade agreements with the
United States were the focus of considerable attention
in ‘Canada, the United States’ single largest trading
partner. As the Canadian Government sought to avert
a constitutional crisis that could lead the Province of
Quebec o secede from Canada, the issue of whether an
independent Quebec would be included in the
U.S.-Canada Free-Trade Agreement (CFTA) arose. In

its 3d year of operation in 1991, the CFTA had
increased bilateral trade by 13.9 percent, according to
U.S. estimates. Nonetheless, the pact received a
measure of criticism in recession-plagued Canada,
where many complained that it had caused significant
job losses. Adding to the tension were unusually
heated disputes between the two countries that centered
on pork, softwood lumber, and beer. These disputes,
however, did not appear to obstruct the NAFTA
negotiations that Canada was conducting with the
United States and Mexico.

In light of the NAFTA negotiations, Mexican trade
disputes with the United States were down-played.
The largest dispute, over a U.S. embargo on Mexican
tuna, was referred 10 a GATT panel, which in
September circulated a report that largely supported the
Mexican  position; however, both  countries
subsequently requested that the issue be removed from
GATT consideration so they might resolve it between
themselves.  Mexico indicated its increasing
commitment to open trade throughout 1991 by
enacting legislation that more vigorously protects
intellectual property rights, by continuing its massive
program of privatization, and by concluding a
free-trade agreement with Chile. Mexico also worked
toward dismantling its import-licensing requirements,
This move was echoed in Brazil and Taiwan, which
also sought to lower tariffs and other barriers to trade.
Joining with Argentina, Paraguay, and Uruguay, Brazil
signed the Treaty of Asuncion in March, agreeing to
establish the Southern Common Market.

The increasing emphasis on plurilateral trade pacts
that characterized the 1991 world trading environment
helped to focus unprecedented attention on a new
consideration: the relationship (and tensions) between
trade and environmental policy. Congressional and
public concern over the environmental effects of a
NAFTA, for example, led the Bush administration to
make a commitment to address the subject “in parallel”
with the NAFTA negotiations. In May the GATT
Council held a structured debate centered on
environmental issues, and a good portion of the annual
Ministerial statement issued by the Organization for
Economic Cooperation and Development (OECD) was
devoted to trade and the environment. Further,
domestic restrictions t0 achieve environmental goals
were introduced or enacted in a number of nations,
including the United States and the countries of the
EC. Such efforts seem likely to expand in coming
years, but the effect that they will have on trade
initiatives in the United States and elsewhere remains
to be seen.

The International Economic

Environment in 1991

World output and trade grew relatively slowly in
1991. World real output grew at an estimated annual
rate of 1.2 percent in 1991, in contrast to actual growth
rates of 2.1 percent in 1990 and 3.3 percent in 1989.
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The slowdown reflected sluggish growth in major
industrial countries and actual declines in output in the
Middle East, Latin America, Eastern Europe, and the
former Soviet Union.

Concomitant with the siowdown in world output
was a slowdown in world trade growth. GATT
estimates show that the nominal value of world trade
expanded by 1.5 percent in 1991, compared with an
increase of 13.5 percent in 1990. The 1991 increase
was the smallest since 1983 and reflected weak
investment spending in export-oriented industries.
Further, the breakdown of the trading system among
the former Eastern Bloc countries dramatically reduced
these countries’ trade with one another.

In the 24 countries of the OECD as a group, output
grew by an estimated 1.1 percent in 1991, down from
an actual growth rate of 2.6 percent in 1990 and 3.3
percent in 1989. Inflation is estimated at 4.8 percent in
1991-—slightly lower than the 4.9-percent inflation rate
in 1990 but higher than the 4.3-percent inflation rate in
1989. Unemployment is estimated to have risen to 6.8
percent in 1991 from 6.2 percent in 1990 and 1989.
OECD exports increased by 2.5 percent in 1991,
compared with an increase of 5.1 percent in 1990;
imports increased by 3.1 percent, compared with a
5.0-percent increase in 1990.

Debt remained a major concern for developing
nations, whose collective external debt rose in nominal
value by 4.4 percent in 1991. The IMF’s
developing-country debt table shows that the external
debt of these countries rose by an estimated
$56 billion, to $1,362.2 billion in 1991, Exchange-rate
adjustments, a net rise in interest rates, and rescheduled
interest arrears increased the debt stock. Some
indebted countries experienced faster growth in exports
than in debt, and thus their creditworthiness improved
somewhat. However, arrears of the severely indebted

groups grew rapidly.

North America

United States

In the United States real growth slowed in 1991.
Real gross domestic product (GDP) fell in 1991 by 1.2
percent, compared with an increase of 1.0 percent in
1990. With inflation slowing to an annual rate of 4.0
percent, down from 5.0 percent in 1990, the Federal
Reserve concentrated in 1991 on strengthening
domestic demand by cutting bank reserve requirements
and key interest rates to their lowest levels in many
years. However, in spite of the Federal Reserve’s
progressive ~ easing of monetary policy, sagging
consumer confidence, high levels of consumer and
business debt, and more cautious bank Iending
practices combined to limit demand growth. Private
consumption spending increased by just 0.3 percent in
1991, down from an increase of 1.2 percent in 1990.
Public spending, restrained by the recession and by the
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Omnibus Budget Reconciliation Act, increased by a
meager 0.7 percent after increasing by 3.2 percent in
1990. Domestic private fixed investment declined by
6.6 percent. Moreover, the Federal budget deficit
deepened in 1991. The economic slowdown reduced
Government revenue at the same time that a massive
bailout of savings and loan institutions required higher
outlays, suggesting that in spite of a hard-fought 1990
budget compromise, tremendous efforts may still be
needed to balance the budget.  According to
Congressional Budget Office estimates, the Federal
deficit was expected to grow from $220.5 billion in
1990 to $268.7 billion in 1991. Slow economic growth
increased the unemployment rate to 6.7 percent from
5.5 percent in 1990.

The United States regained its position as the
world’s largest merchandise exporter in 1991, after
losing it to the Federal Republic of Germany in 1990.
In 1991 the U.S. merchandise trade deficit reached its
lowest level since 1983, declining to $66.2 billion from
$101.7 billion in 1990, Exports rose by 7.2 percent in
1991 to an all-time high of $421.9 billion from $393.6
billion in 1990, and imports declined by 4.6 percent, to
$488.1 billion, from $495.3 billion in 1990. Exports
grew in almost every end-use category: capital goods
gained 9.2 percent, automotive vehicles and parts
gained 6.7 percent, consumer goods gained 6.5 percent,
and industrial supplies and materials gained 4.6
percent. Exports of manufactures grew by 9.3 percent,
to $325.9 billion, and constituted 77.3 percent of total
exports. Within the manufactured goods category,
exports of advanced-technology products grew by 7.0
percent; the United States ran a trade surplus in these
products of $36.7 billion in 1991. Other exporting
sectors showed balanced growth and contributed
variably {0 total exports. Airplanes and parts, scientific
instruments, specialized industrial machinery, and
general industrial machinery contributed markedly to
the surge in U.S. exports in 1991. Imports of oil
declined to $37.2 billion in 1991 from $43.8 billion in
1990.

U.S. trade performance improved significantly in
1991 with all its major trading partners except Japan
and China. The 1991 merchandise trade deficit with
Canada declined by around $1.7 billion, and the trade
deficit with the newly industrializing countries (NICs)
declined by about 45 percent, to $1.8 billion from $3.2
billion. Most notable was the large decline in the U.S.
trade  deficit with the Organization of Petroleum
Exporting Countries (OPEC). This deficit declined by
around $11.0 billion to $13.9 billion, due to decreasing
oil prices. The trade surplus with the EC increased
fourfold, to $16.7 billion. U.S. total trade (exports plus
imports) with Eastern European countries grew 1o
$6.6 billion in 1991 from $6.4 billion in 1990. The
United States incurred a trade surplus with the former
Soviet Union of $2.0 billion in 1991 and a small trade
deficit with other Eastern European countries. The
1991 trade deficit with Japan increased by $2.3 billion,
to $43.4 billion. U.S. exports to Japan amounted o
$46.1 billion, and imports amounted to $90.5 billion.
The deficit with China increased by $2.2 billion, to




$12.7 billion in 1991, and U.S. total trade with China
climbed to $25.3 billion from $20.0 billion in 1990,

Surges in exports of goods and services and in the
surplus in transfer payments reduced the U.S. current
account deficit. The deficit dropped o $8.6 billion in
1991 from $92.1 billion in 1990. This marked decline
reflected a dramatic decrease in the merchandise trade
deficit, an increase in the surplus in services
transactions, and an increase in the surplus in transfer
payments (mainly due to contributions from U.S. allies
for the Persian Gulf War). The U.S. surplus in services
trade increased to $35.9 billion from $26.4 billion in
1990. The surplus on unilateral transfers reached
$19.7 billion in 1991, following a deficit of $22.3

- billion in 1990. In contrast the U.S. surplus in income
from foreign investment declined to $9.4 billion in
1991, compared with a surplus of $12 billion in 1990,
because of the decline in earnings of U.S. affiliates
abroad. Thes¢ earnings were depressed by the
economic slowdown in the major industrial countries
and the sharp drop in foreign interest rates. Net
inflows of capital into the United States declined to
$11.8 billion in 1991 from $28.6 billion in 1990,
reflecting increased U.S. purchases of foreign portfolio
assets and declining participation by foreigners in the
U.S. securities market.

Canada

In Canada, a deep recession seemed to have ended
in the second quarter of 1991, after four consecutive
quarters of output contraction. Although economic
activity started picking up afier the 1991 second
quarter, output for 1991 as a whole declined by 1.5
percent, following the positive growth rate of 0.5
percent in 1990. The upturn in economic activity in
the second half of 1991 was a result of growth in
government spending on public investment and growth
in foreign demand. Canada’s trade surplus was $9.3
billion in 1990 but fell to $6.4 billion in 1991 as a
strong Canadian dollar hurt exports. Canada’s deficit
on the current account, moreover, increased to $23.4
billion from $18.9 billion in 1990. Canada’s consumer
price index rose by 5.6 percent in 1991, up from 4.8
percent in 1990, reflecting the introduction of the
Goods and Services Tax and other indirect tax
increases, The unemployment rate rose to 10.3 percent
from 8.1 percent in 1990.

Mexico

In Mexico output grew by an estimated 4.0 percent
in 1991. Consumer price inflation rose by 188
percent.
improved by Mexico’s adoption of fiscal restraint
policies, which generated a surplus of $1.4 billion in
the budget, following a deficit of $3.2 billion in 1990.
The surplus was supplemented by the privatization of
the Government telephone company (TELMEX) and
other former Government-owned firms, Oil exports
amounted to around $7.5 billion in 1991. Toual

Expectations for lower inflation were

merchandise exports grew to $27.2 billion, and imports
grew to $38.0 billion, resulting in a twade deficit of
around $10.8 billion. Foreign investment flows are
expecled to increase and help finance Mexico’s current
account deficit, which is estimated to reach more than
$4 billion in' 1991. An improvement in invisible
receipts from services and tourism, combined with a
fall in Mexico’s interest payments on external debt,
was expected to bring the services account deficit
down to $4.3 billion in 1991 from $5.7 billion in 1990.
Capital inflows soared in 1991, with portfolio
investment showing the most dramatic increase,
followed by inflows of direct investment and new
loans to the private and public sectors. Such inflows
produced a substantial capital account surplus and an
increase in Mexican reserves of $7 billion in 1991.

European Community

In the European Community (EC) as a whole
output growth slowed to an average of 1.4 percent in
1991, compared with actual growth of 2.9 percent in
1990 and 3.5 percent in 1989, EC world exports
increased slighty, to $1.11 trillion in 1991 from $1.1
irillion in 1990; imports increased to $1.2 trillion from
$1.1 wrillion in 1990, resulting in a trade deficit ($95.6
billion) that was almost double the trade deficit in 1990
($47.7 billion). Inflation declined to 5.0 percent from
5.2 percent in 1990, and unemployment increased
slightly, to 8.6 percent from 8.4 percent in 1990. EC
economic and monetary policies have been determined
by EC moves toward fuller economic and monetary
integration. The first stage toward economic and
monetary union (EMU) will include the completion of
the single market, full participation of all EC
currencies in the narrow band of the exchange-rate
mechanism (2-1/4 percent on each side), and enhanced
policy coordination. Obstacles remain, however, with
regard to major issues such as the role of the European
Currency Unit in replacing national currencies, the
nature and length of the transition period to full
economic and monetary union, the constraints to be
placed on national budget policies, and the design and
powers of the new European System of Central Banks.
Similarly the approximation of the value-added tax and
excise duty rates, rate structures, and documentation
requirements continued to represent a difficult
challenge for the EC. Resolution -of the indirect tax
issue is necessary as a prerequisite to the removal of
customs frontiers at the end of 1992 under the EC 92
program. However, considerable progress was made
during 1991, and it appeared likely that agreement on
the necessary tax issues could be reached in 1992.

Germany

In Germany real output grew by 3.2 percent in
1991, compared with 4.5 percent in 1990 and 3.8
percent in 1989. Consumer prices increased by 3.4
percent in 1991 due to an increase in indirect taxes,
compared with increases of 2.6 percent in 1990 and 3.1
percent in 1989. Investment in plant and equipment
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rose by 10 percent in 1991, compared with a
12.9-percent increase in 1990. Investment as a ratio of
gross national product (GNP) rose 10 22.2 percent, the
highest since 1973, .from 21.5 percent in 1990,
Germany’s unemployment rate was 6.4 percent in
1991, down from 7.2 percent in 1990 and 7.9 percent
in 1989. Germany’s merchandise exports declined to
$383 billion in 1991 from $391 billion in 1990, and
imports increased to $363 billion from $318.1 billion
in 1990. As a result Germany’s 1991 merchandise
trade surplus declined to $20 billion from $72.9 billion
in 1990. Germmany's current account surplus of $47.9
billion in 1990 turned into a deficit of $21 billion (6
percent of GNP) in 1991, reflecting both increased
spending on imports of capital goods (following
German reunification) and public transfer payments for
the 1991 Persian Gulf War. Short-term capital inflows
financed the current account deficit. (The above
statistics do not include the former East Germany.)

United Kingdom

The United Kingdom’s recession seemed to have
ended by the third quarter of 1991. Overall, output
declined in 1991 by 1.9 percent, after growing by 0.8
percent in 1990. Consumer prices increased by 6.2
percent, up from 6.0 percent in 1990, and the
unemployment rate climbed to 8.7 percent, up from 5.9
percent a year earlier. The monetary policy of the
United Kingdom has remained tight and has continued
to focus on keeping the pound within its European
Monetary System bands and on attaining a low rate of
inflation. Increased public consumption and exports
appear to have started a modest recovery in the third
quarter of 1991. British merchandise exports in 1991
increased to $184 billion from $182.5 billion in 1990,
and imports declined to $201 billion from $214.5
billion. The result was a reduction of the merchandise
trade deficit to $17 billion in 1991 from $32.0 billion
in 1990. Reflecting the economic slowdown, which
caused imports to decline, the British current account
registered a lower deficit of $11 billion, down from a
deficit of $24.5 billion in 1990.

Asia

In Japan economic activity continued to expand in
1991, but more slowly. In other Asian countries, the
introduction of market-oriented policies that enhance
the efficient allocation of resources and open up
economies to free international trade improved
prospects for continued economic growth. Particularly
brisk output gains were recorded in the Asian NICs,
which together expanded at an ¢stimated raie of 6.3
percent. Among Asian countries economic growth has
been strongest and most sustained in China, Hong
Kong, Indonesia, Korea, Malaysia, Singapore, Taiwan,
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and Thailand. Output in these countries is estimated to
have grown on average by 7 to 8 percent in 1991.

Japan

Japan’s output grew by 4.5 percent, following a
growth rate of 5.6 percent in 1990. Gross fixed
investment expenditures grew by 4.0 percent in 1991,
after growing by 10.9 percent in 1990. Administrative
controls over banks' aclivilies, in addition o more
cautious bank lending and balance sheel adjustments,
restricicd banks’ supply of new loans. However, an
increase in private consumption and in public spending
cushioned the impact of the decline in investment
spending. Exports of goods increased by 9.6 percent,
to $307 billion in 1991, from $280 billion in 1990;
imports declined by 6.4 percent in 1991, o $203
billion, following an increase of 11.9 percent in 1990,

. lo $217 billion. Japan’s merchandise trade surplus

grew to $103.3 billion from $63.5 billion in 1990. The
rise in the trade surplus is expecied to be a source of
friction between Japan and its trading partners. Japan’s
current account surplus doubled 1o $72.6 billion in
1991 from $35.8 billion in 1990. Japanese industries
facing tight bank credit and tight labor markets
experienced declining profits. However, in spite of
such constraints, the Japanese economy is still
operating at a high level of capacity utilization due to
labor-saving techniques and technology-enhancing
investment. Business investment has been maintained
at 20 percent of GNP through corporate internal
financing. Inflation in Japan rose by 3.2 percent in
1991 and 3.1 percent in 1990. The unemployment rate
rcached 2.2 percent—0.1 percent higher than in 1990.

Korea

In the Republic of Korea output growth reached
8.5 percent, led by a surge in domestic demand,
investment in housing, and high rates of investment in
capital-intensive production equipment (o compensate
for labor shoriages. Korcan exports were buoyed by
increasing demand in Europe and Southeast Asia, as
well as by the opening of new markets in the formerly
socialist countries. Exports in 1991 totaled $72 billion,
up from $65 billion in 1990, and imports totaled $82
billion, up from $70 billion in 1990. The result was a
irade deficit of $10 billion in 1991, up from
$4.8 billion in 1990. Korca’s current account is
expected to show a deficit of $8.5 billion in 1991, up
from a $2.1 billion deficit in 1990, largely reflecting
the increase in the merchandise trade deficit. Korea’s
foreign reserves, excluding gold, declined slightly, by
$1.3 billion 1o $23 billion; Korea’s total external debt
increased to $38.7 billion from $31.7 billion in 1990.
The growth in Korea’s domestic demand in 1991 led to
a 10-percent inflaton ratc. Tight monetary policy,
however, is cxpected to reduce Korea’s inflation in
1992, in spite of the growth in wages.




Taiwan

In Taiwan output growth reached 7.0 percent in
1991, sustained by increased Government spending
and easy monetary policy. With inflation stabilizing at
a moderate rate of about 4 percent a year, the Central
Bank cut its discount rate to boost private investment.
Taiwan’s trade with mainland China sharply increased:
exports t0 China rose by 16 percent in 1991, and
imports from China rose by 19.5 percent. Taiwan’s
total exports were around $76 billion; its total imports,
around $63 billion. Taiwan’s merchandise trade
surplus reached $13 billion, and the current account
recorded a surplus of $11.5 billion in 1991, Taiwan’s
foreign reserves, excluding gold, swelled to $72
billion, and its public external debt declined sharply.

Latin America

In Latin America growth has recovered in some
countries following the implementation of structural
economic changes. Restored confidence in the world
financial markets allowed these countries a limited
access to new credit. Moreover, foreign direct
investment flows (0 these countries increased,
financing deficits on their current accounts. None-
theless, some countries—notably Brazil-—continued 10
face severe economic setbacks in 1991.

Brazil

In Brazil the failure of yet another economic
stabilization program introduced in January 1991 to
stirnulate strong growth and reduce inflation resulted in
economic disarray in the second half of the year.
Wages rose, and annual inflation crested at 466
percent. Output, though, increased in real terms by 1.0
percent, a significant improvement following a
3.8-percent contraction in 1990. A trade surplus of
$10.6 billion was recorded in 1991, down from $il.1
billion in 1990. After payment of interest on foreign
loans, the current account recorded a surplus of $3.0
billion in 1991, up from a surplus of $1.6 billion in
1990. Promising developments included renewed
access to international capital markets by some private
firms. However, the securing of a $2.0 billion standby

loan from the International Monetary Fund (IMF), and
an agreement with commercial banks to reschedule $52
billion in medium- and long-term debts, remained
crucial to a restoration of confidence.

Eastern Europe/Soviet Union

The economies of Eastern Europe and the former
Soviet Union declined at an average rate of 11.9
percent.  Eastern European countries as a group
recorded a loss of output at an estimated annual rate of
9.8 percent in 1991. The collapse of trade within the
Council for Mutual Economic Assistance (CMEA)
countries was an important element in the decline. The
former Soviet Union recorded an estimated decline of
output of 12.5 percent in 1991.  Production
bottlenecks, a reduction in imports of industrial inputs
and spare parts, the collapse of traditional distribution
channels, hyperinflation, and the breakdown in
budgetary and monetary controls have contributed to
the decline in the region’s economy.

' The previous section was compiled using data
from the U.S. Depantment of Commerce; World
Economic Qutlook, International Monetary Fund, May
1991; GATT Annual Report on International Trade,
1991, IMF Survey, Apr. 13, 1992; OECD, World
Economic Outlook, vol. 50, Dec. 1991; U.S,
Department of Commerce News, Mar. 17, 1992; U.S.
Department of Commerce News, Apr. 28, 1992;
Economic Report of the President, Feb. 1992;
Bureau of Labor Statistics Newsletter, Mar. 1992;
Federal Reserve Bulletin, Mar. 1992; International
Economic Review, USITC, Mar. 1992; U.S. Bureau of
the Census, Foreign Trade Division, Report FT 900,
Feb. 15, 1992; Deutsche Bank Research, Focus
Germany: The German Economy in
1991—Investment-Led Growth, Feb. 1992; U.S.
Department of the Treasury, Canada: Economic
Situation and Qutiook, Mar. 16, 1992; IMF,
International Financial Statistics, Apr. 1992; Monthly
Economic Review of Japan (several issues); Japan
Economic Journal, Dec. 15, 1992; U.S. Department
of Commerce, Office of EC Affairs, Community Fact
Sheet, Apr. 1992; Economist Intelligence Unit, Mexico
Report, No. 11992; Economist Intelligence Unit, Brazil
Report, No. 11992,
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CHAPTER 1
Selected Topics in Trade

This chapter highlights three major developments
in US. wade policy in 1991: the launching of
negotiations toward a comprehensive North American
Free-Trade Agreement (NAFTA), the ongoing
Uruguay Round of Multilateral Trade Negotiations,
and the relationship between wade and the
environment. Free trade among the United Stales,
Canada, and Mexico moved closer (0 reality when the
countries’ leaders resolved in February to build upon
the liberalization embodied in the U.S.-Canada
Free-Trade Agreement (CFTA). By the end of the
year, negotiations were well under way to eliminate or
further reduce barriers to the flows of goods, services,
and investment among the North American partners.
Progress was less noticeable in the Uruguay Round,
launched in 1986 in hopes of overhauling the General
Agreement on Tariffs and Trade (GATT) to reflect new
market realities. The Round’s collapse in December
1990 was attributed to lack of substantive agreement
on numerous issues. Agriculture was the most
conspicuous example, but intellectual property rights,
antidumping measures, and services were also areas of
contention.! Although the over 100 participants came
back 1o the table in February 1991, little headway had
been made by December in bridging the divide over
agriculture, which was considered the linchpin for
achieving progress in all other areas of the
negotiations.

In addition to ongoing bilateral and multilateral
trade discussions, world trading partners faced another
challenge in 1991: how lo address concemns about the
protection of the earth’s environment within a
rule-based system designed to ensure predictable,
nondiscriminatory commerce among  nations.
Recognizing the significance of this debate, the GATT
and other intemational organizations grappled with
these tensions formally by reviving or creating new
forums for discussion on how best to balance the two
policy goals.

North Americah
Free-Trade Agreement

Toward an Accord

Announced on June 27, 1990, President George
Bush's Enterprise for the Americas Initiative (EAI)

envisioned a hemispheric free-trade area extending
“from Alaska to Argentina,”2 One of the key elements
in the initiaive was the negotiation of a free-uade
agreement with Mexico, which was 1o set a precedent
for similar agreements with countries throughout Latin
America and the Caribbean. On September 25, 1990,
President Bush informed Congress of his intention to
pursue negoliations for a free-trade agreement with
Mexico. The President’s announcement also mentioned
Canada, which had signed a free-trade agreecment with
the United States in 1988 and wished to participate in
the new ncgotiations.? On February 5, 1991, President
Bush, Canadian Prime Minister Brian Mulroney, and
Mexican President Carlos Salinas de Gortari issued a
Jjoint communique announcing their intention to pursue
a trilateral NAFTA,

President Bush made a formal request in his March
1, 1991, report 1o the Congress for an extension of the
fast-track authority granted him under the Omnibus
Trade and Competitivcness Act of 1988.4 By this time,
however, public debate over the merits of a NAFTA
had reached a critical level. Labor and environmental
groups had been particularly vocal in the NAFTA
debae, predicting job loss and environmental
degradation as two major byproducts of a NAFTA.
Such concems were echoed in the U.S. Congress and
threatened thc extension of fast-track authority. By
way of addressing the controversy, the administration
articulated its position on NAFTA in a May 1
document cntitled Response of the Administration to
Issues Raised in Connection With the Negotiation of a
Norih American Free Trade Agreement (May 1
Response). In this statement, the administration not
only made a case for the merits of a possible NAFTA,
but also commiued itself to reviewing labor,
environmemal, and health and safety issues associated
with the agreement. These reviews were 1o be held in
parallel with, but not as a part of, the NAFTA
negotiations. (See “Paralicl Issues” section below; see
also the “Trade and the Environment™ section of this
chapter.)

On May 23 the U.S. Housc of Representatives
defeaicd a resolution that would have denied President
Bush’s request for fast-track authority, and voted 329
0 85° to support a resolution that called on the Bush
administration to adhere to the commitments it had
madc in its May 1 Response. On the following day the
Scnatc defcated by a vote of 59 to 36 another
resolution to deny the President fast-track authority,
thus frceing the administration to pursue its goal of




creating “the largest market in the world."? The
administration’s fast-rack authority was extended
through June 1, 1993.

On June 12, 1991, United States Trade
Representative Carla Hills, Mexican Commerce
Secretary Jaime Sema Puche, and Canadian
International Trade Minister Michael Wilson convened
in Toronto to initiate NAFTA negotiations.? It was
agreed that the talks would be used to build on the
liberalization already incorporated into the 1988
CFTA. Agreement was also reached on the structure of
the talks, and the trade ministers designated six areas to
be the focus of future discussions: trade rules,
services, investment, intellectual property, dispute
setlement, and market access.? Initially, 17 groups
were set up to deal with the issues to be covered in the
negotiations;!? the number was later expanded to 19.
Under the aegis of market access were groups focusing
on tariff and nontariff barriers, rules of origin,
government procurement, agriculture, automobiles, and
other industrial sectors (including textiles and energy).
There were three groups under trade rules: safeguards,
subsidies and trade remedies, and standards (including
sanitary and phytosanitary standards, health and
environment standards, and industry standards). Under
services, the working groups were: principles for
services, financial, insurance, land transportation,
telecommunications, and other services. A group
focusing on principles and restrictions operated under
the acgis of investment. The areas of intellectual
property and dispute settlement were not subdivided
into special working groups. There were no special
groups devoted to examining antidumping or
countervail mechanisms.!!

From August 18 to 20, the ministers reconvened in
Seattle, Washington, and reported on August 20 that
progress had been made on “broad overarching issues”
such as services, investment, and dispute resolution.!2
As a result Canada, the United States, and Mexico
exchanged initial tariff staging proposals, as well as
non-tariff-barrier request lists, on September 19 in
Dallas, Texas.!3 About a month later, from October 25
to 28, the ministers met again in Zacatecas, Mexico.
After this consultation, they directed the working
groups—which had been concentrating on setting out
negotiation issues, sharing information, and organizing
work—to start writin% draft texts for a NAFTA and o
exchange those texts.}4

As negotiations proceeded, however, the NAFTA
continued to be a subject of intense controversy. The

prolonged U.S. recession, increased calls for protection-

from U.S. industries, and the surprise victory of Harris
Wofford (an opponent of extending fast-track authority
for the NAFTA) in a Pennsylvania race for U.S.
Senator in the fall of 1991 created a climate thal some
believed could jeopardize congressional approval of
the agreement. Afler a December 14 meeting at Camp
David between Presidents Bush and Salinas, however,
the two reaffirmed their commitment to the NAFTA. !
President Bush stated that he wished o complete the
agreement as soon as possible. The leaders asked

Ambassador Hills and Mexican Commerce Secretary
Serra to present a composite draft text, with brackets
highlighting areas of disagreement, by the end of
January 1992.16

Issues on the Table

As the Bush administration envisioned it in 1991,
the NAFTA would entail a North American market of
360 million consumers, with a total output of $6
trillion.!” Several factors provided the impetns for
creating this enormous open market: (1) the respective
movements of the European Community (EC) and East
Asia toward creating regional trading blocs; (2) the
negotiation (and subsequent success) of the CFTA; (3)
the attraction that the concept of hemisphere-wide
rade integration, embodicd in the EAI, has held for
numerous U.S. administrations; (4) Lberalization
measures that Mexico has undertaken in recent years;
and (S) the consequent leap in trade volume between
Mexico and the United States. Mexico is the world’s
fastest-growing major market for U.S. exports, which
have increased at an average annual rate of 23 percent
since 1987. U.S. exports of capital goods to Mexico
have risen from $5 billion to about $9.5 billion; U.S.
exports of consumer goods have tripled, from $1
billion to $3 billion. Cenain sectors have grown
especially quickly. Since 1986, for example, U.S.
cxports of telecommunications equipment have
doubled to about $1.2 billion (in 1990). In 1991
Mexico was the United States’ third-largest single
vading partner'® behind Japan and Canada, which
remains thc Uniled Siaies’ largest single partner in
rade. ‘

Nonetheless, Mexico has maintained many trade
barriers that prevent full access for U.S. exports.
Tariffs and other barriers related to rules of origin,
foreign investment, services, standards; petroleum, and
agriculture were among the special concerns of the
U.S. NAFTA negotiating tcams. Canadian concerns,
on the other hand, centered on preserving the rights
that Canada had acquired in its 1988 accord with the
United States and on addressing long-term questions
rclating 10 such key areas as trade in automobiles. For
its part, Mexico sought (o ensure secure access (o the
U.S. market, to attract foreign capital and investment,
to increase national employment, and to enhance
productivity and competitiveness. -~ The following
sections delincate activity in selected negotiating
groups during 1991.

Tariffs and Nontariff Measures

Mexico has a 50-pcrcent allowable tanff ceiling
under the GATT.!® However, Mexico chose to set its
maximum tariff rate a full 30 percentage points lower,
at 20 percent. Currcently, Mexico's trade-weighted
average applied tarifl is roughly 10 percent,20
comparcd with 4 percent for the United States. In 1991
some 12.6 percent of Mexico's exports to the United
States were granied duty-free status under the U.S.




Generalized System of Preferences program.2! In the
two-way trade between Canada and the United States,
the question of tariffs has been addressed in the CFTA,
which calls for the elimination of tariffs over a 10-year
period (by 1998).2

In the NAFTA negotiatons the United States
sought trilateral tariff elimination {either immediately
or over a number of years) as well as a reduction in
nontariff trade measures (NTMs). More than 27,000
tariff line items—the full range of radables among the
United States, Canada, and Mexico currently covered
by tariffs—were to be under negotiation.?? In
mid-September the three countries exchanged lists that
reportedly specified about 8,000 products. These
products were classified according to a desired
timeframe for reduction or elimination of tariffs or
NTMs. The three nations agreed to consider different
tariff phaseout periods (immediate, medium-term, and
long-term) for three categories of products and later
considered a fourth, ‘“‘exwra-long” category for
especially sensitive products.?4

The products within these categories were said to
vary considerably from from one country’s list to
another’s. The U.S. proposal reportedly sought to
eliminate immediately dutiecs on products already
subject to low tariffs (about 15 percent of imports from
Mexico) and 1o retain the status quo for the 44 percent
of Mexican imports that enter the United Suates duty
free. It also called for an intermediale phaseout of
tariffs on 6 percent of imporis, and long-tcrm
phaseouts for such products as glassware, citrus fruits,
and textiles. In contrast, Mexico's proposal was said to
opt for the immediate elimination of duties on 25
percent of its imports, an intermediate phascout of
duties on 10 percent of imports, and a long-term
phaseout for 65 percent of imports.

In November the negotiating parties began a
line-by-line review of each country’s position on tariff
elimination, which continued well into 1992.2%
Negotiators also continued discussions on safeguard
measures that would allow a temporary suspension of
NAFTA tariff reductions if potentially i m_;unous import
surges were to result from the agreement.2% In the area
of nontariff barriers subjects for review included
import licenses and quotas. Many nontarifl barriers
however, were dealt with in other negotiating groups.? 2

Rules of Origin

A primary goal of the NAFTA talks was to ensure
that the benefits of the agreement would be limited to
its signatories. To this end negotiators sought 10
establish rules of origin that would indicale which
items could and could not be treated as “North
American” for trade purposes. The United States,
Mexico, and Canada concurred on the need for a single
set of rules of ongln for traded goods and agreed that,
in general, “origin” under NAFTA would be
determined according to the “change of tariff heading”
test that is currently the basic eligibility standard used

in the CFTA.2® Using this standard a good originating
in a nonparticipating country is eligible for preferential
treatment if, after importation into a participating
country, it undergoes enough processing 1o change its
tariff classification before being exporied 1o another
participating country.  An additional method of
determining origin that applies to some goods under
the CFTA, the so-called value-content test, was under
discussion in the NAFTA negotiations for a small
number of sectors, among them chemicals,
automobiles, and auto parts, Under value-content
rules, a good must contain at least a certain percentage
of “North American” content, measured by the value of
its originating materials and the direct costs of
processing them.

Harmonization and simplification of customs
procedures was another goal of the NAFTA talks on
market access, but the sheer number of agencies
involved in customs clearance made it an uncertain

prospect.

Automobiles

Automotive products have wraditionally been a
mainstay of North American trade, accounting for
more than $62 billion in three-way trade among the
NAFTA parties in 1991.29 Automotive trade between
the United States and Canada is governed by the 1965
U.S.-Canadian agreement popularly referred to as the
Auto Pact.3% The agreement provides for duty-free
entry of specified motor vehicles and onginal
equipment parts that are produced in the United States
or Canada. Vehicles entering the United States must
meel a local value-content requirement of 50 percent.
Vehicles not covered by the Auto Pact are covered by
the CFTA, under which most vehicles that meet the
requirement of 50-percent North American content by
value are now duty-free. Vehicles imported from
Mexico, in contrast, are dutiable at MFN rates,
allhough they usually enter at lower duties under
various U.S. duty-reduction programs.3! Imports of
automobiles into Mexico are subject 1o a 20-percent ad
valorcm ariff, are limiled 10 15 percent of total
Mexican auto sales, and are limited by individual
importers’ export performance. (In the 1991 model
ycar, autornakers had to earn $2.50 i m auto exports for
cach dollar’s worth of auto imports.)’2

Over the years the U.S. auto trade with Mexico has
been determined in great part by Mexico's Auto
Decrees. These decrees, issued from the 1960s
through the 1980s, protccted Mexico’s automotive
industry and placed heavy restrictions on foreign auto
manufacturers with plants in Mexico—such as local
content requirements, limits 10 the number of lines and
models that foreign manufacturers could produce, and
foreign-exchange regulations. On December 11, 1989,
the Mexican Government published two new decrees
that eased restrictions on these automakers and allowed
for grealcr foreign investment in the auto-parts
industry.33

In the NAFTA necgotiations the United States
sought to eliminate the Mexican Auto Decrees entirely,




as well as to develop rules of origin that are
clearer—and less expensive to administer—than the
rule used in the CFTA. Responding 10 industry
concerns that under 2 NAFTA Mexico might be used
as an automobile export platform to Canada and 1o the
United States by third-country producers, the U.S.
negotiating team favored a rule that would require
automobiles 0 contain at least 60-percent North
American content by value to qualify for duty-free
treatment. Both Canada and Mexico, whose
autormnobile industries are coms)oscd primarily of U.S.
or other foreign subsidiaries,>* preferred 50-percent
North America contenl. The negoliations were
ongoing at year’s end.35 All three parties, however,
recognized the need for transition provisions to allow
for orderly adjustment o increased competition.36

Foreign Investment

The United States is Mexico’s largest forcign
investor, accounting for almost two-thirds of all direct
foreign investment in 1990.37 Such investment is
regulated by the 1973 Law (o Promole Mexican
Investment and to Regulate Foreign Investment and by
the Mexican Constitution.3® The 1973 law prohibits
foreign investment in certain sectors and limits forci%n
ownership in others, generally to 49 percent.3”
Executive regulations in 1989 interpreting the 1973
law resulted in greater effective foreign investment in
sectors that, all told, account for the majority of
Mexico’s economic output.*? The approval process for
foreign investment was simplified as welld!
Nonetheless, “activities” in 141 areas—including
transportation equipment, transporialion services,
secondary petrochemicals, mining, and auto parts—
remain “classified” and hence limited.*2 In contrast
the CFTA calls for national treatment of most foreign
investment.  Existing laws and regulations are,
however, “grandfathered,” which means that
restrictions on foreign ownership in certain sectlors
(such as the communications and transportation
industries) still apply. In addition, Canada has retained
the right to review the acquisition of Canadian firms by
U.S. investors.43

The U.S. position on investment traditionally has
called for a “foundation of principles” that would apply
to investments in every goods and services industry.*4
In the NAFTA negotiations U.S. negotiators declared
themselves commilted to establishing an “open”
investment climate®> and pushed for national treatment
in most areas, save those related to national security.
Although Mexico, the United States, and Canada
generally agreed that North American companies
should be able to .operale subsidiaries, opcrate
partnerships, and take over other firms in one another’s
countries,*® exceptions were requested—for examplc,
in the case of Mexico’s petroleum sector (sce
“Petroleum” section below).

Services

Financial services

Under current law the U.S. financial-services
markel is gencrally open to Mexican banks, as is the
Canadian market.4”  Mexico opened Government
banks to forcign and domestic investors in 1989; in
January of the ncxt year, it alicred its Constitution to
allow privatization of its banks.*®8  Nonetheless,
Mexico still imposes considerable limiiations on
aclivities by U.S. banks within its borders. More than
40 U.S. banks maintain representative offices in
Mexico, but only one U.S. bank, Citibank, conducts
business within Mexico.  (Citibank, however, is
prohibited from opening new offices in Mexico and
from offering a full range of banking services.) Under
current law foreign ownership in Mexican banks is
limited 0 30 percent of voting stock.%  Other
restrictions include limitations on the entry of U.S.
broker-dealers into Mexican capital markels. Again,
foreign firms are limited to a roughly 30-percent equity
stakc and, although they ma)S/ conduct research, cannot
offer broker-dcaler services.>?

Even before the NAFTA negotiations began, many
Mexicans claimed that because their country’s
financial-services industry had been privatized only
recendly, it would suffer unfair competition from other,
more establishcd North American firms. The U.S.
administration nonctheless maintained that it wished 10
seek openings in a varicty of financial services, such as
banking.3! ~According Lo press reports Mexico was
willing to case restrictions on forcign investment in its
banks. A Deccecmber | draft of the Mexican position
reporiedly indicated that Mexico would permit U.S.
and Canadian [financial institutions to establish
subsidiarics inside its borders in 1998.  These
subsidiaries, however, would be limited to an
investment ceiling of 0.5 percent of total industry
capital. This cciling would be increased in subsequent
years, auaining a maximum of 5 percent by 2010.52

Other services

With rcgard 10 land transportation, the United
Statcs sought to libcralize *laws prohibiting
forcign-owncd or -operated motor carriers from doing
business in a country, and {address] other barriers that
impedc transpontation efficicncy among the three
countries.”¥3 ~According to carly reports, the United
Statcs, Canada, and Mexico concurred that the
agreement should cover intermational trucking,
railroads, and buses, and landside aspects of ports.
Among the areas excluded were maritime shipping and
civil aviation.

Trade in telecommunications services was a topic
of considcration in the NAFTA ncgotiations as well. In
this context the United Siates sought “to ensure access
and use of thc scrvices of the public
tciccommunications nctwork for the provision of
covcred goods and services.”4  One area of




disagreement that arose at the beginning of the
negotiations was so-called cultural industries (such as
broadcasting and publishing), which had been
exempted almost entirely from the provisions of the
CFTAS5 In the NAFTA negotiations Canada
continued to maintain that its culwral industries
required protection; the United States held that such
industries should be open to foreign competition.
Ambassador Hills repeatedly indicated that the United
States wished to include cultural industries in the
NAFTA if possible.5

Finally, barriers 10 professional service providers
(such as accountants, architects, and lawyers) were also
discussed among the NAFTA parties. Both the United
States and Canada wished to follow the lead of the
CFTA in this area,>” which seeks to ensure that
Canadian and U.S. businesses and service providers
have the necessary access 10 each other’s markets to
supply their goods and services.58

Standards

The Mexican Government is extensively involved
in the setting of product, labor, health, safety, and
environmental standards. Since the passage of 1988
legislation addressing the subject, the Government has
developed about 5,500 national standards, both
mandatory and voluntary.5®  This degree of
involvement has not, however, ensured a fully
transparent system of establishing standards and
technical regulations. In Mexico public notification of
standardsmaking is virtually nonexisicnt, and the
channels through which the privale sector can
participate in the process are limited.%0

Further, Mexican standards affecting the
environment, labor practices, and working conditions
have caused concern because they are in some cases
not as stringent as U.S. standards, not adequatcly
enforced, or both. Questions about the potential
impact of Mexico’s standards regime within a NAFTA
led to a trilateral factfinding meeting that was held
May 14 10 16 in Mexico City and that focused on the
country’s standards system.

In the subsequent NAFTA negotiations the
standards group generally did not address issues related
to labor or the environment These topics were dealt
with in separate, “parallel” forums. (See “Parallcl
Issues™ section below.) Instead, the group focused its
efforts on the subjects of sanitary and phytosanitary
conditions; other health and safety issues such as
medical devices, hazardous materials, pharmaceuticals,
and cosmetics; and technical standards and regulations
affecting industrial and consumer products.S!

The focus was not on standards themselves but on
the process by which they are established.$2 The
United States sought 1o increase access to the Mexican
system through the creation and maintenance of a
system for both mandatory and volunwary standards
that would be open to input from domestic and forcign
parties. The U.S. negotiators also sought agreement on
the following issues: the imporance of compatible

standards among the United States, Mexico, and
Canada; assurances that standards and technical
regulations would not pose barriers 10 ftrade;
recognition of the right of each country 10 establish
regulations nccessary to address safety, health, and
environmental concerns; climination of redundant or
excessive lesting and other approval requirements; and
the crcation and maintenance of conformity-assessment
rcgimes that would be open 1o both foreign and
domestic parties.®3

Government Procurement

Both the United States and Canada are signatories
to the GATT Government Procurement Code, which
requires them 10 allow suppliers from all code
signatories to compcte for government contracts under
conditions no less favorable than those given (o
domestic suppliers.%  Accordingly, the CFTA was
based on the GATT code with a few exceptions: it has
lower threshold criteria for choosing what should be
open to compettive bidding, for example, and it
improves on the transparcncy procedures outlined in
the code by incorporating an effective set of
bid-challenge proccdurcs.5’

In its NAFTA negotiations on government
procurement, the Unitcd States sought to extend the
agreement negotiatcd under the CFTA to cover Mexico
(which is not a signatory to the GATT code) and to
liberalize it wherever possible.®  Issues to be
negotiaicd included transparcncy of procurement
procedurcs, a bid-protest mechanism, coverage,
thresholds for coverage, and rules of origin,

Safeguards

In the NAFTA negotiations, as in the CFTA
ncgotiations, all partics shared concerns about possibly
injurious increases in imports resulting from a future
accord. To that end there was agreement in both sets
of negotiations on the need for “safeguards” that would
temporarily curtail impont surges causing hamm 10
domestic agricultural and industrial sectors. However,
there was also concern that this privilege not be
abused. Under the CFTA, safcguards (in the form of a
suspension of duty reduclions or a lemporary return {0
a most-favored-nation tariff level) could be employed
only in responsc o scrious injury during the
agrcement’s “transition period” (until the end of 1998).
These safeguards could not last longer than 3 years and
could not extend beyond 1998.57

In the 1991 negotiauons the United States sought a
“two-track”™ safeguard sysicm. It would include (1) a
bilateral provision during a transition period enabling
an injured party to respond “quickly and effectively” to
increases in imports from a NAFTA partner that
adversely affected any industrial or farm sectors, and
(2) a global provision that would allow a NAFTA party
employing a safeguard measure to limit imports from
other NAFTA members as well as from all sources.58
(For more on safeguard mcasures discussed in the
talks, scc “Agriculturc” scction below.)




Dispute Settlement

One of the chief innovations of the CFTA was its
dispute-settlement mechanism.  Under the CFTA
general trade disputes between the United States and
Canada can bc referred to a binational panel of five
trade experts—two each chosen by each side, and the
fifth chosen jointly.59 There is also provision for a
binational panel of experts to review antidumping and
countervailing-duty determinations.”®

In the NAFTA negotiations the United States also
sought to establish a panel system to quickly resolve
controversies. However, it was noted that the actual
drafting of the text for such a panel would occur at a
more distant point in the negotiations, once the actual
framework of the NAFTA was clearer.”}

Intellectual Property

In congressional testimony on May 15, 1991,
Ambassador Hills noted that “the Mexican intellectual
property regime has suffered from a number of
deficiencies.” Among the deficiencies she cited were a
weak industrial property law and copyright laws that
(1) did not protect producers of sound recordings, (2)
granted no explicit protection to computer programs, or
(3) had lax provisions that led to considerable
misappropriation of copyrighted U.S. works such as
films and computer programs. Ambassador Hills
pointed out that as a result of such practices Mexico
had been placed on the Special 301 “priority watch
list” in 198972 but had been removed when, in early
1990, the Salinas administration announced plans 1o
revise the country’s industrial propeny law. The
Salinas government went on to introduce revised
copyright legislation in May of 1990. If these new
laws were enacted, Ambassador Hills said, the U.S.
negotiating team would “use the NAFTA negotiations
to codify. . . our respective regimes and to correct any
remaining deficiencies.”

In June 1991 the Mexican Congress passed the new
industrial property law, which extended product patent
protection o pharmaceutical, chemical, and metal alloy
products, and even to some biotechnological
inventions.” The Mexican Con ngress also passed the
revised copyright law in July.> After U.S. and
Mexican industry expressed dissatisfaction with the
limited scope of the copyright legislation, the law was

amended in August 0 include larger fines for-

copyright violators and 1o add protection for compulter
software. As a result of this new legislalion, the
director of intellectual property for USTR declared that
intellectual property had ceased to be “an issuc of
contention” between the United States and Mexico in
the NAFTA negotiations.’® The NAFTA parties
“generally agreed on the structure of the [NAFTA]
chapter on intellectual property,” thus pemitting the
United Slales to presént an initial chapter text in
November.”

Petroleum

Petroleum has long been the United States’ chief
import from Mexico.’8 Petroleum is, however, a
highly protecied sector in Mexico, and it is controlled
by the Government-owned Petroleos Mexicanos
(PEMEX). Under the Mexican Constitution crude
petroleum exploration and production, production of
refined products and primary pewrochemicals, and the
profits stemming from such aclivities are the province
of PEMEX alone.”

Although a number of Government-owned
enterprises, such as TELMEX, Mexlco s lelephone
company, were privalized in ]990 it seemed unlikely
that the petroleum sector would follow suit or be
opened significantly to forcign entrepreneurs. In June
1991 Ambassador Hills declared that Mexico's
constitutional prohibition on foreign ownershnp was
considered (0 be off the negotiating table.8! In early
November, President Salinas vowed in his State of the
Nation address that he would not seek to alter
constitutional bans on foreign ownership of either oil
or electricity.52  Throughout the fall, however,
Ambassador Hills noled that Mexico’s constitutional
restrictions did not precludc liberalization of the oil
sector in areas not covered by the conslitution, such as
joint ventures and service agreements. She said that, in
this context, the Bush administration wished to open up
the Mexican oil sector as much as possible. 83

Agriculture

Mexico and the United States have wmaditionally
engaged in an active trade in agricultural products.
Three-quariers of Mexico’s agricultural imports come
from the United Siates and, in 1990, the United States
purchased a full 90 percent of Mexico’s total farm
exporis. In 1990 the value of this trade was almost
equal in cach direction, at $2.55 billion (U.S. exports to
Mexico) and $2.6 billion (U.S. imponts from Mexico).
However, U.S. exports 10 Mexico have continually
faced a number of barriers, including tariffs, sanitary
requirements, and import-licensing and export-
performance regulations.  The Mexican import-
licensing system covers 200 product categories$4 and
applies to about 40 percent of the value of U.S. exports
0 Mexico85 Mexican agricultural exports to the
United Siates have for their part faced tariffs and other
barriers such as quantitative restrictions, health and
sanitary requircments, and marketing orders.

In 1991, as part of an ongoing effort to reduce the
number of foreign products subject to import-licensing
requirements, Mexico detcrmined that nectarines,
peaches, and apples did not require further licensing.
Commodities that still had to be licensed, however,
included poultry, wable grapes, potatoes, com, wheat,
barley, malt, and most dairy products.8¢ Maintaining
that such licenses “are granted or withheld in an
arbitrary manner and often act as import bans,”
Ambassador Hills expressed a desire to “dismantle”
both the licensing system and the export-performance
regulations through thc NAFTA negotiations.8”




The U.S. position in the NAFTA 1alks also called
for “an effective transition mechanism to enable
sensitive sectors to adjust (o trade liberalization, as
well as a timely safeguard provision for cenain
agricultural items.”88 Notably, the mechanism under
consideration in the NAFTA talks was not the “snap
back” tanff for agricultural products that had been
" negotiated under the CFTA.%9 (Under this scheme, a
high tariff could be reinstated if imports of a
“sensitive” agricultural product were large enough to
cause potential injury to domestic industry.) Instead,
U.S. NAFTA negotiators reportedly presented their
Mexican and Canadian counterparts in December with
a proposal to replace the “snap back” tariff in favor of
a tariff-rate quota. Under the U.S. proposal two sets of
tariffs would apply to sensitive agricultural goods: one
would apply under normal circumstances, and a higher
one would be instituted when imports exceeded a
predetermined level. Over time, the “normal” tariff
would be reduced and the quota expanded.??

Food safety—particularly the effect of
contamination from pesticides used by Mexican
farmers—has been a major concem of the U.S.
administration, which in its May 1 Response
committed itself to “maintain the right in the FTA 10
exclude any products that do not mect our health and
safety requirements.”?! " In the NAFTA negotiations it
was expected that Mexico might seek agreement 10
permit agricultural products to be shipped from
disease- and pest-free zones as a way to ease the effect
of meeting U.S. sanitary and phytosanitary regulations
on Mexican shipments. The subject of U.S.
marketing-order requirements is also expected to be
addressed 92 ’

~ Asa liberalizing coda 10 the year, President Salinas
introduced a bill on November. 7 that, by amending

article 27 of the Mexican Constitution, dismantled

barriers to private and foreign investment in the
country's ejido.(communal farm). system.?3 The bill
passed both houses of the Mexican Congress in
December.

Parallel Issues

Environment

One issue that was not covered in great depth in the
NAFTA talks but was of particular concern on Capitol
Hill and within the environmental communitics in all
three countries was the impact of a NAFTA on recently
industrialized Mexican areas along the 2000-mile
border region between the United States and Mexico.
This so-called “maquiladora” region has served as a
home to foreign-owned production facilities, or
magquilas, since the adoption of Mexico’s Border
Industrialization Program in 196594 Among other
concemns it was feared that the increased volumes of
trade expected under the NAFTA would lead to further

_program, the administration’s May 1

degradation of this environment—as well as the
general environments of all three NAFTA countries.

In its May 1 Response, the administration
committed itself to addressing environmental issues
related to the NAFTA “in parallel” with, but not as part
of, the actual negotiations. Several moves, including
an independent environmental review, were made in
this direction. (For additional discussion of this issue,
sce the “Trade and the Environment” section of this
chapter.) '

Labor

The possible effect of a NAFTA on U.S. jobs and
on labor standards was also a topic of intense
discussion. The Bush administration forecast a net
gain of up to 64,000 U.S. jobs within 10 years;95 other
sources predicted net gains of up to 130,000 U.S.
jobs.96 Estimates of jobs lost in absolute terms ranged
from 21,1007 10 112,000%8 1o as many as 550,000.%9
Workers in such sectors as construction, medicine,
hotcls, apparel, lumber, finance, and real estate were
considercd t0 be among the most vulnerable.
Accordingly, unions in both the United States and
Canada voiced strong opposition o the agreement.!%0

US. law currenily provides for adjustment
assistance in the case of worker dislocation through
such programs as the Trade Adjustment Assistance
program (TAA) and the Economic Dislocation and
Worker Adjustment Assistance Act (EDWAA). (For
additional discussion of the TAA program, see chapter
S, “Import Relief Laws” section.) Although President
Bush’s budget for 1993 proposed eliminating the TAA
Response
included a commitment 10 “a worker adjustment
program that is adcquately funded and ensures that
workers who may lose their jobs as a result of an FTA
with Mexico will receive prompt, comprehensive, and
cffective services.” In addition, the administration
announced its intention to pursue a parallel review on
workers rights issues through the U.S.-Mexican
Binational Commission.!9! 1t also announced that on
May 3 it had signed a Memorandum of Understanding
with - Mexico- that called for joint action and
cooperation on health and safety conditions, as well as
labor standards and enforcement. By the end of 1991,
USTR reported, the U.S. Department of Labor and its
Mexican counterpart had sct up with organized labor a
scries of conferences on hazardous industry. A study
on child labor was under way, and Mexican and U.S.
officials responsible for cnforcement of workplace
safety swandards and industrial hygiene testing had
cxchanged visits.!®2

Striking a Deal

As Ambassador Hills maintained throughout the
year, the timing of the NAFTA was secondary to its
content. The talks, she said, would “take as long as
necessary to produce a good agreement.”103 At the
outsct some believed that the negotiations could take




anywhere from 18 months to 2 years to complete.!04
Significantly, ongoing trade disputes involving the
NAFTA partners—notably over pork, softwood
lumber, beer, and tuna—did not appear to sidetrack the
negotiations. At year's end it scemed that the NAFTA
talks were well on their way and that an agreement
might be ready for initialing in the summer of 1992,

Uruguay Round
Negotiations in 1991

Technical Talks Resumed and
Groups Restructured

The Uruguay Round of multilateral trade
negotiations resumed on February 26, 1991, more than
4 years after the Round opened on Sepicmber 20, 1986.
The February date marked the resumption of talks that
had been suspended the preceding December, when
negotiators in Brussels reached an impasse on
agricultural subsidies.!%5 Arthur Dunkel—who, in his
capacity as GATT director-general (D-G), presides
over the Round—announced the resumption at the
brief February meeting of the Trade Negotiating
Committee (TNC), the body that oversees Round
activities. D-G Dunkel also announced that. the
original 15 Uruguay Round negotiating groups would
be restructured into 7 issue-specific  groups:
agniculture, textiles and clothing, services, rulemaking,
trade-related investment measures (TRIMs) and
trade-related intellectual property rights (TRIPs),
dispute settlement and the final act,!® and market
access. These groups began technical-level alks on
March 1, 1991, and chairmen for the groups were
announced in April.

Final Negotiating Group Texts
Prepared

Following the March resumption of talks,
negotiators concluded that new deadlines for the
Round would be of little value until differences evident
at the Brussels meeting were narrowed further—and, in
particular, until the outcome of the effort to renew
“fast-track” negotiating authority in.the United Siates
was clear. In May 1991, however, the U.S. House of
Representatives, followed by the Senate, voted not to
oppose the 2-year extension of fast-track authority.

On July 30 D-G Dunkel held a brief TNC meeting
10 review the progress made in 1991’s wechnical-level
talks. He announced that all elements were at hand 0
enter the decisive phase in Sepiember, following the
summer recess, that would conclude the Round. At the
review he singled out agriculture, textiles, market
access, and services as areas that could move into
“negotiations proper,” following work donc both

before and after the Brusscls meeting. TRIPs, as well
as somc arcas covered under the rulemaking group,
were decmed “ripe for the final political tradeoffs.”
D-G Dunkel even foresaw agreements in such areas as
TRIMs and antidumping—I{or which no common
negotiating text yet existed. He asserted that such
agreements would “fall into place fairly quickly” once
the essential political decisions were taken.19?

Introduction of the Dunkel Text

On Scpiember 20- D-G Dunkel announced that
trade negotiators should aim 1o reach agreement on all
negotiating texts by late October or early November, in
order (o conclude the Round by the end of 1991. He
indicaicd that he would present governments with a
complete revision of the Urugua¥ Round Final Act
presented at the Brussels meeting. 108

At a TNC meeting on December 20, 1991, D-G
Dunkel issued this revision of a complete Uruguay
Round agreement, with final texts for all subjects.
Entitled the Drafi Final Act Embodying the Results of
the Uruguay Round of Muliilaieral Trade Negotiations,
the document included proposed compromise lexts
that, drawn up on the initiative of the director-general
in consuliation with the chairmen of the negotiating
groups, covered areas in which negotiators had not yet
rcached agrecment.  As he explained it, “This
document 1s the outcome both of intensive negotiation
and/or arbitration and conciliation: negotiation among
you, the participants, and arbitration and conciliation
by the Chairmen when it beccame clear that, on some
outsianding points, this was the only way to put before
you a complete, consolidated text.”109

D-G Dunkel noted that his draft agreement
(commonly known as the “Dunkel text”) represented
the first comprehensive text available. It would, he
obscrved, permit Round participants to begin assessing
the balance of poienuial benefits and concessions that
would accruc from an overall wuade-liberalization
package. D-G Dunkel underscored the fact that the
Punta dcl Estc declaration, which inaugurated the
Round, called for negotiations to take place as a
“single undcraking” amd that, as such, “these
negotiations are govermed by the principle that nothing
is final until everything ‘is agrecd.” Accordingly, the
director-general urged pérticipants to evaluate the draft
text on its merits as a single package.

Once a [inal text was agreed upon, D-G Dunkel
noted, there would be scveral outstanding matters to
resolve before the Uruguay Round could conclude,
Foremost among thcm was the completion of
commitment schedules!!® for the market-access
negoliations,  agriculture  ncgotiations  (including
rcductions for both domcstic supports and export
subsidies), and  wvadc-in-services  negotiations.
Completion of these schedules would allow the Group
of Negotiations on Goods (GNG) to proceed with its
final evaluauon of the Uruguay Round package of
agreements, as called for in the Punta del Este
declaration. The sole remaining requirement would be




to review the entire package for legal conformity and
internal consistency.

On a final note at the December meeting, D-G
Dunkel called for the TNC to reconvene on January 13,
1992. After an initial review of the director-general’s
text, participants would enter the final leg of
negotiations in the Uruguay Round. During this time,
they. would amend the text in accordance with tradeoffs
negotiated by the highest level officials of governments
participating in the Round.

Four-Track Process to Conclude
Round

At the TNC meeting held on January 13, 1992,
panicipants agreed to follow a four-rack process
toward conclusion of the Uruguay Round. D-G
Dunkel set out four areas that, although not precisely
defined, would be pursued simultaneously by countrics
engaged in the Round. These areas included—

(1) Negotiations on market-access issues, such
as tariff and nontariff barriers, in bilawral
and multilateral meetings;

(2) Negotiations on opening markets to trade
in services;

(3) Legal review of the conformity and
internal consistency of the Dunkel iext,
which would in particular focus on
enforcement procedures to ensure a strong
legal foundation and sanctions against
noncompliance; and

(4) Possiblechanges or adjustments 1o specific
items in the Dunkel text, to be agreed at the
TNC level.

No formal schedule was set at the January meeting
for completing this four-track process, although at the
time negotiators initially saw-Easter (April 19, 1992) as
an informal target date. Participants believed that after
Easter, political events, such as elections in the United
States and a number of European countries, would
begin to overtake events in the Round and would
disrupt the negotiations necessary at the political level
until late in 1992, Thus, in January 1992 negotiators
were aiming to reach an agreement in principle among
all panicipating governments that would “conclude”
the Round in a few months, although drafting of
implementing legislation and ratfication by national
governments might extend beyond that time. !}

Dunkel Text Highlights

D-G Dunkel stressed that his text was
comprehensive and took account of the “substantial
progress” made since January 1991, striking the “best
possible balance across the board of the long

negotiating agenda of this Round,” while pointing out
missing ingredients (schedules of commitments from
each country for the thrce areas of market access,
agriculture, and scrvices). Dunkel indicated that work
from January 1992 onward would be based on a global
approach—meaning, among other things, that nearly
all of the individual negotiating groups under the GNG
would cease to exist. The sole survivor, the Market
Access Group, would continue to help complete
country commitments in the market-access area, as the
Group of Negotiations of Services (GNS) would
continue to help complete country commitments in its
area of services.!!? Following are highlights of the
text’s!!3 key provisions.!14

Agriculture

Agriculiure rcmained the most hotly disputed item
in the 1991 sessions of the Uruguay Round. The
Government of France announced its rejection of the
Dunkel text even before the text was released,!!S and 3
days after the text became public, wrade and agriculture
ministers of the EC said that substantial revisions
would be requircd before they could agree to it.116

The agricullure text prescnied a complicated
regime of support reductions in the three areas under
discussion—intcrnal support, marker access, and
export competition—over the 6-year span from 1993 to
1999. Devcloping countrics would receive special and
differential treument: they would be allowed up to 10
years o implement the mcasures. The text called for a
review of the reform process after 5 years, with a view
o continuing (o liberalize trade in agriculture..

Internal support

Except for agreed exemptions internal support
prices would be cut by 20 percent, using an aggregate
measure of support (AMS) based on average support
levels prevailing in 1986-88. Agricultural programs
with little or no production- or trade-distorting effects
would be ecligible for cxemption from suppon
rcductions. These programs included general
government service programs (research, pest control,
extension services, and so on); food-security
stockpiles; domestic food aid; direct producer
payments, decoupled income support, and income
safety-net  programs;  disaster-relief  payments;
structural adjustment and environmenial payments; and
regional assistance programs. All programs not
exempt would be reduced, although credit would be
allowed for libcralization mcasures taken since 1986,
Reductions would also not be required below a de
minimis level of S percent (10 percent for developing
countrics).

Market access

Barricers 10 market access would be converted to
wriffs (so-called “wriffication"), would be bound in the
tariff schedules, and would be reduced by an average

9



of 36 percent from 1993 to 1999. The minimum
reduction per tariff line item was 15 percent. Although
there was no provision in the draft text for
“rebalancing” as proposed by the EC—a process
through which certain tariff barriers could be increased
in return for reductions in others—the 15-perccat
minimum reduction meant that some products could be
reduced by this minimum reduction and others could
be reduced more than the average to achieve the
overall 36-percent reduction. The text also contained a
provision that would ensure, beginning in 1993,
minimum access equal to 3 percent of domestic
consumption to be established in countries where there
is no current access or access less than 3 percent. This
3 percent minimum would rise to 5 percent by 1999,
Countries with access above 3 percent would maintain
and increase that percentage during 1993-99. The
market-access provisions also included agriculwral
safeguard provisions, which would be triggered by
changes in both prices and quantities. Participants
would initiate negotiations 0 continue the reform
process 1 year before the implementation period ends.

Export competition

The export-subsidy reductions in the Dunkel text
focused primarily on subsidies that are linked 10 export
performance. Export subsidies would be reduced by
24 percent in terms of volume and by 36 pecrcent in
terms of budget outlays, based on export subsidics in
force during 1986-90. Export subsidies for primary
products used in processed products would be subject
to the budgetary reductions only. Participants would
undertake to avoid introducing export subsidies on
agricultural products not already included during the
base period.

Health measures

A Draft Agreement of Sanitary and Phytosanitary
Measures provided that signatories would endeavor 1o
apply only heallh measures based on scientific
evidence o traded agricullural goods. The text
encouraged use of intermational standards, although it
recognized the right to use stricter ones. It also
recognized the benefit of agreement on the equivalency
of standards and on pest- and disease-free areas (areas
or regions that do not necessarily cover the same area
as do national political boundaries).

Textiles

Textile negotiations in the Round have resulted in a
complicated proposal for a regime 10 bring world
textile trade under GATT rules within 10 years. The
liberalization of trade in textiles, according to the
Dunkel ext, would be achieved through a three-stage
phaseout of the textile quotas under the Multifiber
Arrangement (MFA), while items remaining under
quota during the transition would receive increases in
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within-quota growth rates that are greater than those
already in placc. Stage one would be the 3-year period
from 1993 10 1995; stage two would be the 4-year
period from 1996 10 1999; and siage three was slated 10
last 3 years, from 2000 to the end of 2002.

Al the siart of stage onc, products which in 1990
accounted for not less than 16 percent of the total
volume of products covered by the agreement would
be integrated into GATT disciplines and removed from
quota restrictions. These products shall include items
in each of the textile groupings of tops and yarns,
fabrics, madeup textile products, and clothing. In stage
two, 17 percent would be removed from quota. In
stage three, 18 percent would be removed. Any
remaining lextile quotas would be eliminated in 2003
at the end of stage three, and all textiles under the
agreement would be intcgrated into the GATT.

Items remaining under a quota during the transition
would enjoy an increase in the quota growth rates
already existing under bilateral agreements in 1992, In
stage one, the level of each quota would increase
annually by 16 percent more than the existing growth
rate; in stage two, the growth rate mandated by the first
stage must be raised annually by 25 percent; and in
stage three, the rate established in the second stage
must be raised annually by 27 percent. When
restrictions applicd by an importer to a supplier
rcpresent 1.2 percent or less of an importer’s total
restrictions, as mecasurcd at the end of 1991, market
access for the supplicr would be qualified to advance
onc siage in quota growlh rales or gain improved
market access through cquivalent improvements
mutually agreed by thc two parties.

Signatories would be authorized during this
rransition (0 apply GATT anicle XIX safeguard
restrictions 10 trade in textiles based on certain
provisions for selective, rather than nondiscriminatory,
most-favored-nation (MFN) safeguard action, until
these products are integrated into the GATT under the
draft agreement. Safeguard action would be based on
the concept of cumulative damage from increased
quantitics in total imports of a product rather than from
injurics sustained from individual instances. The text
also provided for action consistent with domestic laws
and procedurcs to prevent ilicgal transshipments. In
addition, it would requirc both industrialized and
devcloping countries 10 improve market access for
textiles, although the text would apply only to current
GATT members.

Services

Framework Agreement

Ncgotiations on a General Agreement on Trade in
Scrvices (GATS) made up onc of the four tracks set out
by D-G Dunkel at the Januvary 1992 TNC meeling.
Discussions would revolve around (1) the “framework”
agrecmenl that sets out basic obligations, such as MFN
trcatment and transparcncy; (2) annexes that would




contain additional provisions for particular sectors,
which cumrently include financial services, labor
mobility, telecommunications, and air-transport
services; and (3) market-access commitments that
would secure the specific elements 10 which the
general legal provisions apply in (1) and (2).

The draft framework in the Dunkel text set oul
universal obligations that apply to trade in services,
presented in six sections or parts. Part [ contained an
introduction., In part II the Dunkel text included
articles on general obligations and disciplines that
concern MFN, transparency, disclosure of confidential
information, increasing participation of developing
countries, economic integration, domestic regulation,
recognition, monopolies and exclusive service
providers, business practices, emergency safeguard
measures, payments and wansfers, restrictions to
safeguard the balance of payments, government
procurement, general exceptions, security exceptions,
and subsidies.

Other parts of the draft GATS covered specific
commitments on market access (part III), such as
national treatment; progressive liberalization (part 1V),
including negotiating schedules of commitments and
their modification; institutional provisions (part V),
such as dispute settlement, joint action, and a GATS
Council, as well as relations with other intemational
organizations; and final provisions (part VI) covering
accession, denial of benefits, and annexes.

Sector annexes

The four sector annexes to the dralt GATS covercd
financial services, labor mobility, telecommunications,
and air-transport services.  Previous discussions
concerning an audiovisual annex or cultural exemption
for national media industries were dropped from the
text.!”” The financial services annex would allow
regulators to take prudential measures to safeguard the
integrity of financial systems and o harmonize with
the prudential measures of another country, The
market-access and national-treatment provisions in the
annex were reduced from obligations 10 guidelines.

MFN derogations

A sanctioned departure from otherwise accepied
GATT rules, a derogation is considered an adaptation
by a contracting party to the accepied norm that does

not lessen or challenge the accepled or permanent:

validity of the general rule or regime. According (o the
Dunkel text derogations from applying MFN treatment
would still be possible on a sector-by-sector basis, but
in-principle derogations would last for no longer than
10 years (with a review after the first 5 years). An
overriding aspect of any MFN derogation from a draft
services agreement is that the United Siales has
insisted that no services agreement can go forward
containing provisions for generalized MFN treatment
until satisfactory market-access commitmenis have

also been agreed.!'® The Uniled States has argued that
without substantial market-access commitments from
other countries, across-the-board MFN (reatment
would tend 10 keep U.S. markets for certain services
open, while operating to kecp other countries’ markets
closed.}1® Thus the United States has sought a tradeoft
between granting MFN trcatment in services and other
countries’ commitments to open their markets to
foreign competition concerning those services.!20

The United States has also sought specific
derogations from market-access opening and
national-treatment commitments in service sectors that
have been extensively covered by bilateral agreements,
such as the maritime and civil aviation sectors.!?! The
United States has sought exemption as well from
applying MFN commitments for basic long-distance
scrvices in the ielecommunications sector. However,
U.S. ncgotiators have madec it clear that this derogation
may be open to negotiation, in a bid to ensure that
other countries meetl cenain liberalizing conditions in
their home markets.

GATT Rulemaking

Safeguards

As presentcd in the Dunkel text, the safeguards
agreecment would require that a country taking a
safcguard action under GATT article XIX follow more
opcn, transparent procedurcs in taking such action.
The text would discourage taking safeguard-like
actions outsidc of GATT disciplines, so-called *gray
area” measurcs such as volumary restraint agreements
(VRAS), by prohibiting their future use. The draft text
also would require a phascout of VRAs and similar
“gray area” measures over a “reasonable” period of
ume. But, as a tradeofT, the text would also provide
that affected exporters waive their rights to retaliation
for the first 3 years of any safeguard action, Safeguard
measures would be limited to a maximum of 8 years,
Procedures to ensure a transparent, public process for
taking salcguard measures against imports surges
would include (1) a public hearing or similar
opporiunity Lo present and challenge opposing views,
(2) a published report with a dctailed analysis by the
invesugative body cxplaining the decision to take
safeguard action, (3) clearly defined criteria for injury
determinations, (4) progressive liberalization of
safeguard mcasures each year they are effective, and
(5) the right 1o take special safeguard measures when
perishable products are concerned.

Trade-related investment measures

The Dunkel text would strengthen disciplines
rcgarding TRIMs by prohibiting both domestic-content
and trade-balancing requircments where firms must
export in order to import. This prohibition would
apply whether cxport balancing were a requirement to
invest or a precondition Lo qualify for certain benefits.
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However, the text would not prohibit expor
requirements.

Industrial countries would be given 2 years 10 ban
these trade-balancing measures. Developing countries,
which typically make use of such investment measures,
would be given 5 years 10 phase out investment
measures that conflict with the text’s prohibitions.
Least developed countries would be given 7 years 1o
remove trade-balancing rules. However, new firms
entering the market could have equivalent TRIMs
imposed on them during this phaseout, so that they
would not put fimms already present at a disadvaniage.

Antidumping

The Dunkel text contained a number of additions
and clarifications to the Antidumping Code. The texi’s
anticircumvention provisions would address, for the
first time, cases in which foreign exporners invest in
minimal assembly plant operations in a host couniry so
that they can avoid (or “circumvent”) antidumping
duties.!Z Concems about circumvention had been
raised by both the EC and the United States.

The text also addressed requirements to be
followed in antidumping proceedings, (1) providing a
de minimis dumping margin of 2 percent; (2)
instituting a “sunset” provision to phase out dumping
orders after 5 years; and (3) changing cenain
methodologies currently used to determine dumping
margins, such as national price averaging. Thesc
changes have been very controversial with U.S,
manufacturing interests.

Subsidies

The Dunkel text would provide stricter disciplines
for trade-distorting subsidies than currently exist. The
text would prohibit both de facto and de jure expon
subsidies, as well as local-content subsidies. The text
also would provide that large domestic
subsidies—greater than 5 percent of total ad valorem
value—would be considered automatically as likely to
have injurious effects on the trade interests of other
signatories. The Dunkel text set out a category of
subsidies that signatories would agree not to challenge.
Centain regional development subsidies would be
pennitted, as well as certain research subsidies. Basic
industrial research subsidies, totaling up to 50 percent
of the total research cost, would be allowed; applied
industrial research subsidies of up to 25 percent of cost
would also be permitted. No development or prototype
subsidies, however, would be allowed. For the same
reasons as in the aniidumping text (above), the draft
text on subsidies and countervailing measures also
would provide anticircumvention provisions to prevent
an exporter’s minimal investment in plant opcrations in
a host country as a means to avoid or “circumvent”
countervailing duties that have been levicd on a
product.
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Government procurement

Negotiations concerning the GATT Govemment
Procurement Codc proceeded in the GATT Committee
on Governmcnt Procurcment; they were held in
parallel with, but were not part of, the Uruguay Round.
A ycarcnd draft of the Government Procurement Code,
relcased under the responsibility of the Commitiee
chairman, indicated that issucs concerning coverage of
the codc were the main items 10 be concluded in 1992.
The Dunkel text would, however, seek to clarify the
exisling procedurcs for accession aimed at helping
devcloping countries join the code.

Key signatorics, notably the Uniled States and the
EC, favor expansion of the code to cover as much
rcmaining central government procurement as possible.
This expansion would include coverage of the
Europcan governmcnt-dominated utilities industries,
cncompassing the cncrgy, lelecommunications, and
ransportation sectors.  These sectors, which U.S.
ncgouators have sought 10 include, were excluded
under the original Government Procurement Code,
which was ncgotiated during the Tokyo Round.
Negotiators have also sought coverage of procurement
markets for services. However, a particular stumbling
block for EC negoliators has been equivalent coverage
of the U.S. telecommunications sector, which is
dominated by private firms, notably the regional Bell
operating companics that enjoy monopolies in the
provision of ccrtain basic lelephone services. The
yearend drafi of the code covers only
government-controllcd  Lelccommunications  entities,
such as Europcan Post, Tclephone, and Telegraph
(PTT) agencics or Telccommunications Admini-
strauons (TA). Hence, the code would not extend to
U.S. privaie iclecommunications firms unless specifi-
cally ncgotiated. The draft provisions of the code
would prohibit procurement offsets for developed-
country signatorics and also improve enforcement of
the code through a bid-challenge procedure.

Dispute settlement

The Dunkel draft envisions an integrated
dispute-seitlement systern that would aim to provide
stricter GATT disciplincs to all Uruguay Round
agreements.  The 1ext would provide for more
automatic establishment of panels, adoption of panel
rcports, and compensation,

Under the Dunkel drall, panel reports would be
adopted within 60 days unless GATT Council members
rejecied the report by consensus. Panel reports could
be appealed to a newly created Appellate Body, which
would ensurc consistent interpretation of all the
Uruguay Round accords. The Appellate Body would
bc composed of a pool of seven members, each a
recognized authority in law, inicrnational trade, and
GATT matters. Three members chosen from this pool
would scrve on any onc casc. Failing implementation
of pancl rccommendations, compensaton through
rctaliation would be permiued within 30 days of a
requcst by the injured party, unless GATT Council




members were to reach a consensus and reject the
request. The Dunkel draft would also provide for the
principles for *‘cross-retaliation” across sectors and
agreements. Such cross-retaliation could serve to
increase the effectiveness of the dispute-settlement
system by strengthening the leverage of sanctions
against traded items considered more significant by the
offending disputant.

Intellectual Property Rights

The text concerning trade-related intellectual
property would set new or higher standards for
protection of the intellectual property rights embodied
in patents, copyrights, trademarks, trade secrets, and
semiconductor chips, as well as for enforcement of
these standards within countries and at their borders.

The Dunkel draft would protect a patent for 20
years from its filing date, would limit compulsory
licensing, and would protect product and process
patents for such goods as pharmaceuticals and
agricultural chemicals. The text would require
signatories 10 provide copyright protection to sound
recordings for 50 years, give computer software the
same protection as “literary works,” afford data bases
protection as compilations under copyright, and extend
exclusive rental rights to sound recordings and
computer programs.

Trademark proieclion would be extended 10
include service marks and would be strengthened for
intemmationally known trademarks. The drafi text
would also prohibit compulsory licensing or linking of
trademarks. In addition, it would protect trade sccrets.

Developing countrics would have a 10-yecar
transition period before they would be required to
comply with the text’s patent and copyright provisions.
Signatories would aim to avoid conflict over
geographical indications by avoiding future situations
in which misleading names might misrepresent a
product to consumers. Such indications already in use,
however, would not be required to be changed.

GATT Institutions

The draft text would establish a Multilateral Tradc
Organization (MTO), which would administer (1) the
GATT and the Tokyo Round agreements, as amended
by the final act of the Uruguay Round; (2) the GATS;
(3) the Agreement on TRIPs; (4) the integrated
dispute-seitlement process; and (5) the trade policy
review mechanism. The MTO would therefore be in a
position to administer already-concluded GATT rules
and agreements covering trade in goods on a consistent
and integrated basis with the new agreements
negotiated during the Uruguay Round, such as for arade
in services and for TRIPs. Membership would be
limited to those GATT contracting parties that would
accept the entire package of rights and obligations. As
a result the problem of *free riders”"—nations thai take
advaniage of rights arising from certain GATT rules

but that do not honor the obligations of other
rules—would be avoided. Many members of Congress
have been critical of the MTO, stating their beliefs that
US. laws would be undcrmined by this “higher
authority,” parucularly that the United States would not
be permitted to have tougher trade laws than those
agreed 10 in thc Uruguay Round (e.g. conceming
antidumping laws). Howcver, the U.S. administration
does not agree that the MTO would have this kind of
authorily, being instcad morc of an elaboration of the
present organization simply in order to give the current
GATT a clearer lcgal siatus.

Market Access

Negotiations on markcli-access commitments that
involve reductions of 1ariflf and nontariff barriers to
goods (including tropical products), were slated to
continue into 1992, as one of the four tracks outlined
by D-G Dunkel at the January 13 meeting of the TNC.
The commitments offered in these market-access
ncgotiations will depend in large part on what is
ulimatcly agreed 10 in the final text of the other
Uruguay Round agrecments. These access
commitments will help adjust or “fine tune™ the
balance of rights and obligations underiaken by
signatories accepting the final text. Major items still a1
issue include the U.S. initiative for reciprocal duty
elimination (“zero-for-zero” proposals) in nine
industrial areas'23 and the EC'’s desire (o reduce certain
U.S. tarifl peak ratcs.

Trade and the Environment

The formulation of wade and environmental
policies have, up lo now, becen pursued on largely
scparate tracks. Howcver, the Office of Technology
Assessment (OTA) has suggesied thal “the potential for
conflict between environmental concemns and
intcrnational trade is incrcasing,” as a result of a
proliferation of domestic and  intemational
environmental rules and the rapid expansion of global
trade and invesiment flows.!2* Several developments
in 1991 pinpointed potential conflicts belween trade
and environmental interests and spurred global efforts
to find common ground. Late in the year a GATT
panel rulcd against an cnvironmentally driven U.S. ban
on Mcxican wina, and pressurc was exerted on the U.S.
administration 1o addrcss cnvironmental issues in the
context of ncgotiations toward a North American Free-
Trade Agreement (NAFTA).

Partly as a resull, several important steps were
laken by international organizations in 1991 to address
the tensions between trade and environmental policies.
The GATT Council held a discussion on the issues on
May 29-30, 1991, and in the [all decided 10 reactivate
the long-dormant Group on Environmental Measures
and Intcrnational Trade. In Junc, the Organization for
Economic Cooperation and Dcvelopment (OECD)
issucd a rcport on the matier and undertook o pursue
additional study. Extcnsive preparatory work was also
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under way for the United Nations Conference on
Environment and Development slated to be held in
June 1992 in Rio de Janeiro, Brazil, Various other
organizations and academics also attempted to analyze
the interrelationship between trade and envnronmema]

policy.

This work has already resulted in the publication of
numerous papers on the matter, and much more is in
process. A review of several of the studies suggests
that there is widespread agreement that trade policy
can affect the environment and vice versa. However,
there is considerable debate about the nawure of thesc
effects. This section looks at the issue from a wrade
policy perspective. It briefly reviews some of the
major policy connections identified so far; describes
several major institutions, intemnational agreements,
and U.S. domestic laws relevant 10 trade and the
environment; and highlights the steps taken in 1991 to0
respond to the challenge of achieving the dual
objectives of maintaining a liberal system for the
conduct of international trade and protecting the earth’s
environment in the interest of current and fulure
inhabitants,

The Impact of Trade Policy on
the Environment

The GATT Secretariat notes that “views differ
regarding the impact of intemational wrade on the
quality of the natural environment. For some,
expanding trade is a source of increased wealth and
diffusion of technology, both of which enhance
societies’ ability to protect and up-grade their
. environments. Others argue that unrestricted trade can
be harmful 0 the environment, especially when a
country’s environmental policies arc weak or
non-existent.”125  Because prices and markets do not
necessarily fully account for environmental benefits
and costs, the OECD notes that “mrade can sometimes
contribute to environmentally adverse patterns of
production, unsustainable exploitation of natural
resources, or commerce in polluting or hazardous
products.”126 At a more general level, there is concem
about the environmental impact of increased economic
growth engendered by trade liberalization and by rapid
economic development. 1?7

Sectoral trade pollcy may affect the environment in
a number of ways. 128 The structure of trade barriers
and preferences in developed countries, for instance,
may encourage less developed countrics t0 expon
products involving manufacturing processes or
agricultural practices that harm the environment.
Agriculture ‘is one sector in which this deleterious
effect has been alleged. Developed countries like the
United States, Japan, and the EC restrict access to their
markets for foreign agricultural goods and sometimes
dispose of surplus crops on world markets, depressing
prices and thereby discouraging agricultural production
in the developing world. Export subsidies on products
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such as agricultural commodities and domestic
subsidies on fertilizers and water credits can lead to the
overuse of land resources in developed countries.
Some allege that, on balance, these practices harm the
environment. 129

Perhaps the most common concern expressed by
environmentalists is that trade liberalization may result
in a lowering of environmental standards. There are
two principal ways this relaxation of standards may
come about. First, there is concern that trade and
investment liberalization could result in pressure on
domestic rcgulatory authoritics 1o loosen enforcement
or lower standards so that they might preserve local
jobs and income.!30  Second, environmentalists
sometimes perceive that efforts to remove nontariff
trade barriers and equalize regulatory burdens on
producers undermine the goal of environmental
protection. For example, there are fears that efforts to
create uniformity in environmental regulation through
the harmonizauon of standards may result in a
lowest-common-denominator approach. Furthermore,
to the exwient that regional and muliilateral trade
liberalization efforts strengthen the process for
imposing and enforcing environmental standards,
cnvironmentalists warn thal these efforts may also limit
the options available o0 policymakers to achieve
environmental goals.!3! For this reason some U.S.
environmental groups have expressed concern about
efforts within the GATT Uruguay Round intended to
ensure nol only that domestic regulations are fully
justified by scientific evidence, but also that such
regulations ar¢ no more stringent than needed to
achicve the desired end. They argue that flexibility
may bc necded to prevent environmental damage even
in the facc of uncertain scientific evidence.!132

The Impact of Environmental
Policy on Trade

Environmental policy can have both direct and
indirect effects on trade. The most straightforward
effects on trade result from the use of rade measures as
a means of advancing environmental goals. Import and
export controls have been imposed to restrict or
prevent shipment of hazardous materials and scarce
resources. Unilateral or multilateral trade restraints
have been used to deler wrade in endangered species
and to prevent the transborder spillover of pollution.
Some countries have used tradc measures in an attempt
10 influence other nauons’ environmental priorities and
practices. Among thc reasons cited for such actions
arc the need Lo preserve endangered species that belong
to a foreign or inicrnational habitat or to end
production practices that are considered cruel to
animals. Furthermore, trade measures have been used
10 encourage participation in multilateral agreements
intended (o deal with global environmental problems.

Morc subtle effects may result from domestic
cnvironmental regulation. The OECD notes that
“cnvironmenwl policies have been dominated by



regulatory approaches” such as the seuing of
mandatory standards for environmental performance
by producers (such as controlling factory emissions of
pollutants or the handling of hazardous wasies) and
their products (such as the use of emission controls on
automobiles). However, a country’s use of standards
labeled as environmental may actually serve as a trade
- barrier, For example, the requirements may be unclear
or difficult to comply with, inconsistenily
administered, or “‘unnecessary.”133 Deciding whether a
particular measure is “necessary” involves an
assessment of the risk associated with the situation at
hand as well as the availabilitQ; of other, less onerous
measures 1o achieve the goal.l34

From a trade policy perspective, it is important to
draw a distinction between regulations regarding
production processes and those addressing end
products in terms of their final characteristics, use, or
disposal.  Differences in the former types of
environmental regulation among nations can affect the
intermational competitiveness of producers, as they are
generally only applicable to manufacturers or farmers
located within a country’s own territory. For instance
domestic  regulations that  prohibit  cenain
manufacturing processes or ban or restrict the use of
certain inputs in the manufacture of a product may
raise production costs and constrain domestic firms’
participation in the global market. Competing firms in
other countries may be able to produce the same
product through cheaper but less environmentally safe
procedures and then market this product at lower
prices. 135

The OECD has suggested that domestic regulatory
authorities often fail to take into account how the cost
of compliance with new environmenwal standards
affects the global competitiveness of producers.!36
Panly as a result, domestic producers may complain
that they are no longer operating on a “level playing
field” and urge action to rectify the situation. These
business interests often find common cause with
environmental groups and with workers wishing to
deflate political pressures to lower the standards at
home, the GATT Secretariat notes.!37

One result is that trade liberalization initiatives
have increasingly been accompanied by efforts to
encourage countries with lower environmental
standards to raise them to levels comparable (o those of
the importing country.}3® This proposition certainly
was suggested in the U.S. debate on NAFTA, although
it was not ultimately part of the formal NAFTA
agenda. As part of its 1992 program, the Europcan
Community (EC) is in fact “harmonizing” a number of
disparate national standards. The effort is difficult
since it involves bridging differences in regulations
reflecting the various climatic conditions, social
values, and wealth of 12 countries whose histories of
environmental protection are quite different,
Nevertheless, at least one analyst has concluded that
the EC is succeeding in “harmonizing up” regulatory
requirements.!3 A slight variation on the theme is
contained in 1990 amendments to the Clean Air

Act.!®  Among other things, Congress directed the
President to:

. identify and evaluat[e] the economic
effects of [the differences between U.S. and
foreign] air quality standards and controls,
fand w0 propose a strategy] for addressing
such economic effects through trade
consultations and negotiations.

Allematively, producers and environmentalists
have joined to advocate the provision of subsidies,
such as pollution-abatcment assistance, to cover the
costs incurrcd in complying with strict domestic
regulations. Thesc subsidies may, however, represent
competitive barriers to foreign  producess.}4!
Similarly, the use of environmental taxes and charges
may have trade implications if their impact on
domestic and foreign suppliers differs.!42 1t has also
been suggested that cooperative international
programs, such as tradeable emission quotas and
permits, can be wused to control transborder
pollution,'43

Not a Zero-Sum Game

Some experts believe that trade and environmental
concerns can not only complement each other, but
actually can often be mutually beneficial.!44 In a
recent book, Michael Porier argues that—

stringent standards for product performance,
product safety, and environmental impact
contribute to creating and upgrading
compctitive advantage. They pressure firms
to improve quality, upgrade technology, and
provide fcatures in areas of important
customer (and social) concern. . . .Particularly
beneficial arc stringent regulations that
anticipate  siandards that will spread
intemationally,!45 :

With the advancement of environmental regulation,
such countrics as the Unitcd States have seen the
growth of an entirc multifaceted environmental
industry comprising developers of environmental
technology, manufacturers of environmental controls,
engineers, and consultants. As other countries move
toward more environmenta! regulations, firms that can
offer such products and skills are likely 1o be among
the beneficiaries. By the same token, trade can benefit
the environment by fostering greater access 1o
environmental technology and less ecologically
damaging inputs (for instance low- as opposed o
high-sulfur coal).}46

Years of Concern

Unlike the global wading system, which has been
largely govcrned by a single set of rules and an
international institution, the GATT, to administer them
for nearly half a cenwry, there is no comprehensive
international  agreement  or  single body on
environmental matters.  International attention to
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environmental issues was institutionalized in 1972 with
the adoption of the Stockholm Declaration on Human
Environment. That declaration codified basic
international principles recognizing the responsibility
of nations to ensure that activities within their
jurisdiction do not cause damage to the environment of
other countries.!4” The Stockholm Conference at
which the declaration was adopied was the first major
international conference on the global environment.!48
Another important contribution of the conference was
the establishment of the United Nations Environment
Programme (UNEP), which continues 10 facililate
intemational research and education programs and (0
bring countries together 10 negotiate treaties.!4®

A recurring theme underlying discussions of the
environment is that of “sustainable development,”
which the GATT Secretariat says connotes Lwo notions:
the need to do a better job of identifying and valuing
the environmental effects of economic activity, and the
desirability of passing on to future generations at least
as much environmental and manmade capital as the
present generation inherited.!’® One outgrowth of this
concept is an increasing awareness of the nced to
reconcile trade rules with the fostering of
environmentally sustainable growth. This neced is
particularly pressing in light of the marked disparity
between the economic conditions in developed and
undeveloped countries. Less developed countries often
have to cope with such overwhelming problems as
unemployment, malnutrition, and infectious disease,
and therefore lack the resources to turn their atention
to environmental quality and occupational health
risks.151

In 1983, the World Commission on Environment
and Development (the Brundtand Commission),
established by the Uniled Nations (U.N.) General
Assembly, called for the mandaies of the GATT and
the U.N. Conference on Trade and Devclopment to
include attention to the environmental problems of
developing countries. In 1987 the Brunduand
Commission presented a report emphasizing that the
activities of these organizations *should reflect concern
with the impacts of (rading partners on the
environment and the need for more eflective
instruments (0 integrate  environmental  and
developmental concems into international trading
agreements.”! 52 The main findings and
recommendations of the Brundtland Commission were
approved by consensus by the U.N. General Assembly
in 1987, along with another document prepared by
UNERP entitled Environmental Prospective to the Year
2000 and Beyond.!*3

These documents provided a broad (ramework for
national action and international cooperation on
programs aimed at sound environmental development
and served as the foundation for the concept of the
1992 United Nations Conference on Environment and
Development (UNCED), otherwise known as the Earth
Summit.  This conference, marking the 20th
anniversary of the Stockholm Conference, was to be
held in June 1992 in Ric¢ de Janeiro, Brazil. It was to
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[ocus on sustainable development issues, which in turn
address trade-related matters such as technology
rransfer from developed to developing countries;
monitoring of encrgy supplies; protection of depletable
nawural resources (water, soil, lorcsts, biological, and
genetic  resources); changes in the systems of
incentives and penalties that motivate economic
behavior; and transitions in production and
consumption patierns in industrialized countries.!® In
addition, somec environmental organizations re-
commendcd that UNCED endorse the establishment of
a U.N. cnvironmental organization with the authority
10 sct international environmental standards.!35

National Environmental
Measures With Trade Provisions

The environmental intcrests in some countries have
gamered support for the passage of environmentally
based laws that affect intcrnational commerce. For
example, the wreaty that established the European
Economic Communily permits member states to
promulgatc national environmental measures that are
morc stringent than thosc adopied by the Community
as a whole.!13¢ (U.S. environmental laws also generally
allow individual siates to adopt state programs that
incorporaic morc stringent rcquirements than those
imposcd by the Federal law.) This provision has been
ciled as justification for some member states, such as
Germany, Denmark, and the Netherlands, to pass
boutling and packaging laws that affect trade by
restricting the types ol comtainers in which certain
products can be imporied. Although the European
Court of Justicc upheld a Danish law mandating the
usc and recycling of bottes,'¥? the EC Commission
threatened 10 challenge Germany's plastic-bottle
deposit scheme, under which only shopkeepers could
collect returns. The other members of the EC believed
that this provision was discriminatory because it
favored local producers: first, because local producers
werc morc likely 10 usc glass rather than plastic bottles
and, sccond, because shopkecpers would not have
foreign boudes cluttering up their shelves when local
bottles could be returncd more easily. Germany
eventually modified its law.!58

Several U.S. laws cither aiready in effect or under
consideration address the protection of the
cnvironment through trade-relaled measures. Virtually
all existing mecasurcs arc aimed at the protection of
marine lifc.!5 These laws date back to 1971, when
Congress ecnacied the Pclly amendment 0 the
Fisherman’s Protcctive Act of 1967.1%0  Originally
enacicd 10 conserve Atlantic salmon, the amendment
now- includes protection for all species of fish as well
as endangercd wildlife.)! It granis the President
discretionary authority to prohibit the importation of
fish or wildlife products from a country that has
conducted [ishing operations or has taken an
cndangered specics in a manncr that diminishes the
elfccliveness of an intcrnational conservation program.




The theme of the Pelly amendment has been
carried over into a number of marinc protection
statutes. For example in 1972 Congress passed the
Marine Mammal Protection Act (MMPA), which
restricted imports of certain types of fish and fish
products'®? from countries that partake in fishing
practices that incidentally kill marine mammals, such
as whales, dolphins, porpoises, seals, walruses, and sea
otters.}63 The statute permits imports of covered fish
when the foreign country can show that U.S. standards
are being met. However, 1984 and 1988 amendments
to the MMPA have made it increasingly difficult for
other countries to meet U.S. standards with respect 10
the harvesting of yellowfin tuna.’®* Thc MMPA was
amended again in 1990 to ban imports of fish harvested
using large-scale drifinets on high seas.!$5 A coun
order imposing an MMPA-based embargo on tuna and
tuna products from Mexico prompied a CATT
challenge, discussed below.

Similarly, other statutes provide for the imposition
of trade embargoes on fish or fish products harvested
in a manner that may cause_the incidental taking of
whales!66 and sca turtles.!®’” The Drifinet Impact
Monitoring, Assessment, and Control Act of 1987 was
enacted to protect Pacific Coast salmon that are
hatched in U.S. rivers and then migratc beyond U.S.
walers, by encouraging the negotiation of bilatcral
agreements 0 manage the use of driftnct salmon
fishing.!8 As amended in 1990, the siatute reaches
beyond salmon fishing and sets a national policy
supporting a permanent ban on all large-scale, high-sea
driftnet fishing.!® A pending bill would requirc an
embargo on all fish and fish products that are harvested
using driftnets,!™® but the Bush administration
reportedly does not support this proposed legislation.

Congressional cfforts to achieve environmental
protection through the use of trade mcasures may
eventually extend beyond fish and wildlifc laws. A bill
proposed by Senator Boren, although reportedly not
likely to be passed by the 102d Congress, is notablc
because it reflects coextensive atiention Lo environment

"and trade concems.!’!  Under the proposed
Intemmational Pollution Deterrence Act (the Borcn
bill),!72 the failure to impose and enforce effective
pollution controls and environmental safeguards would
constitute a subsidy. The goods produced abroad under
such less strict environmental standards would be
subject to a countervailing duty. This added duty
would be equal to the cost that would have been
incurred by the manufacturer to comply with
environmental standards imposed on U.S. producers of
the same kind of merchandise. The duty would be
used to suppon the research and development of new
environmental technologies and to finance their
introduction into developing countries.!”3

International Environmental
Agreements With Trade
Provisions

Trade provisions have also been used in
multilateral environmental agreements.!7™ Of the 127
active multilateral agreemcents on environmental
matters, 17 have trade provisions.!” The majority of
these 17 concern the protection of fauna, flora, and
wildlife. Most notably, the Convention on
International Trade in Endangercd Species of Wild
Fauna and Flora (CITES) protccts cenain species of
plants and animals from ovcrexploitation through
international trade. CITES rcgulawes trade in species
that either arc thrcalened with extinction or mz_%
become endangered if their wrade is not regulated.?
For instance all signatorics to CITES have agreed to a
ban on trade of ivory from tusks of African elephants,
and some signatories have further agreed to bans on the
trade of other cndangered species.

In addition to direct incorporauion of trade
measures, a number of intcrnational conventions for
thc protection of marine mammals and endangered
species arc linked implicitly to U.S. trade measures.
As cxplained above, the Pelly amendment permits the
President to imposc an embargo on imports of fish or
wildlife caught in conuavention of an intemational
conservation program. There have been several
occasions when the United Siatcs threatened use of the
Pclly amendment to impose wrade sanctions against -
countrics that, in thc view of the Secretary of
Commerce, condoned whaling practices that
contravened the Intemational Whaling Convention.!7?
Likewise the recendy adopied South Pacific Drift Net
Convention, which has not yct been adopted by
Congress, provides a vchicle for imposition of trade
sanctions under the Pclly amcndment for foreign
driftnet fishing.

The Inernational Tropical Timber Agreement of
1985 (ITTA) also rcllects an effont to control
commercial exploitation of a natural resource. Among
other objecctives, the agrcement aims 10 provide an
cffective framework for cooperation and consultation
between wopical timber-producing and  timber-
consuming countries with a view 10 the diversification
of intemational trade in tropical timber and the
encouragement of sustainable usc and conservation of
tropical forests. (For additional discussion of this
agreement, see chapter 3, “United Nations Conference
on Trade and Devclopment” section.)

There has been an increasing movement toward
intcrnational  ncgotiation of far-reaching global
cnvironmental treatics with important implications for
intcrnational  commerce. Examples of recent
cnvironmental agreements with strong trade impl-
ications arc the Montrcal Protocol on Substances that
Depleic the Ozone Layer!’® and the Basel Convention
on the Transboundary Movement of Hazardous Wastes
and Their Disposal.!”? Both of these agreements were
negotiated undcr the auspices of the UNEP. In
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addition, in February 1991, 130 countries began
negotiating a treaty on global warming thal will seek to
reduce emissions of greenhouse gases.!80" This treaty

was to be one of the focal points at the UNCED

conference.

The Montreal Protocol is the first global agreement
adopted to protect the earth’s atmosphere. It includes
trade restrictions on ozone-depleting chémicals, as well
as the technologies for manufactring them, Resulting
from action first begun in 1977, the protocol was
adopted in 1987 and has been ratified by 63 countries
(including the United Staies), representing more than
99 percent of the production of and 90 percent of the
consumption of ozone-depleting chemicals.!8! 1t
commits signatories 10 reversing the depletion of the
earth’s ozone layer by, among other things, restricting
the production, use, and sale of ozone-depleting
substances, most notably chlorofluorocarbons (CFCs).
It further encourages a market shift to safer substitutes.

A primary objective of the Basel Convention was
to regulate the flow of hazardous and toxic materials
from industrialized nations to developing nations. The
convention regulates the movement of hazardous

wastes, municipal wasles, and municipal incinerator

ash across international borders. 1t sets a standard of
“environmentally sound management” as the basis for
all movements of covered wastes and requires nolice
and consent prior 0 waste exporl. Parties to the
convention will be prohibited from exporting covered
wastes to or importing them from nonsignatory
countries, absent a separate agreement that ensures
environmentally sound waste management.

Negotiations of the Basel -Convention were
completed -in 1989, and more- than 50 countries,
including the United States, have become signatorics.
The United States has not yet, however, ratified the
convention.  Implementing legislation has been
introduced in Congress, but its passage is linked to the
reauthorization for the domestic waste management
statute, the Resource Conservation and Recovery Act
(RCRA).

The Montreal Protocol, the Basel Convenuon and
the proposed global warming treaty ‘are the most
prominent international agreements that have forced
confrontation with issues related 10 sustainable
development. The developing countries have indicated
that their willingness to join inicrnational
environmental agreements is at least in part contingent

upon the receipt of financial and technical assistance
This assistance will -

from the developed countries.
enable the developing nations to. employ measures
aimed at environmental protection and at the
conservation of their natural resources.!82

In addition to committing developed countries 10
reduce their reliance on ozone-depleting chemicals, the
Montreal Protocol calls for developed countries to help
developing countries o achieve the prolocol S purposes
through multlateral financial assistance and the
transfer of technology. In this regard developed
countries, especially the United States, have promiscd
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that Lrade barriers will not hinder any technology
transfer.'®3  Some developed countries want such
transfers to be made on a strictly commercial basis,
whereas developing countries are generally calling for
concessionary terms.  The cnforcement and sanction
schemes that arc o accompany these agrecments are
also receiving increasing attention.

Conﬂicts in the Making: GATT
and the Environment

The relauonshxp bclween these environmentally
motivated trade measures and international trade
commitments is now being tested.  Although
environmental measures are not explicitly addressed in
GATT, the GATT Sccretariat has recognized that the
trade provisions of such environmental agreements as
CITES, thc Montreal Protocol, and the Basel
Convcnuon crcaic potential conflicts with GATT
rules.!®  Specifically, these agreements require the
parties to apply more restrictive ‘trade provisions to
nonparties than to partiecs. GATT members have not
yet been faced with the need to decide whether such
departures from GATT's nondiscrimination principle
can be justified.

Although environmental measures are not
explicitly addressed in the GATT, two of the
exceplions contained in article XX implicitly apply to
cnvironmentally motivated standards and regulations.
Under anicic XX, mcasurcs thal would otherwise
violatc GATT obligations may ncvertheless qualify for
trade exceptions as follows:

Subject 10 the requirement that such
measurcs are not applied in a manner which
would. constitute a means of arbitrary or
unjustifiable discrimination between countries
where the samc conditions prevail, or
disguised restriction on inlernational trade,
nothing in the Agreement shall be construed
10 prevent the adoption or enforcement by a
Lonuac,lmg party of measures:

x K %

(b) nccessary w0 protect human, animal or
plant life or health; [or]

* %k %

(g) relating 1o the conservation of
exhaustible natural resources if such
mcasures are made effective in
conjunction with restrictions on domestic
production or consumption, 185

The interpretation of the terms and reach of these
provisions raisc myriad issues,!%0 some of which have
been addresscd by the handful of GATT disputes
involving these provisions. Although the first 30 years
of GATT marked liule aclivity concemning



environmental provisions, the use of the environmental
exceptions has been the subject of five GATT panel
reports in the past decade. Two of these disputes
involved efforts to justify import or export bans under
the article XX(g) exception for measures relating (o the
conservation of exhaustible natural resources. The
panels in both matters rejected the claims of
justification. In one dispute the panel found that a U.S.
ban on tuna imports from Canada was not justified on
conservation grounds, given that the United States did
not have coextensive catch limits on its own fishing
fleets.!87 In the other dispute involving subsection (g),
the panel found that, because there were no limits on
Canadian consumpuon of herring and salmon, -a
Canadian restriction on the export of unprocessed
herring and salmon was not “primarily aimed” at
conservation, 188

In a third case, Thailand auempted o justify a ban
on imported cigarettcs as a measure “nccessary” to
protect human life or health, under article XX(b). The
panel, noting that Thailand did not restrict domestic
production and “sales of " cigareites, found that
Thailand’s ban was not “necessary” because other,
nondiscriminatory measures were available to control

the ‘quantit 9y and quality of cigarettes for public health

reasons, !

. The fourth GATT panel report involving
environmental concerns addressed U.S. taxes on

petroleum and on cerain imporied substances -

{manufacwred from chemicals taxablc in thc United
Suaates), which were used 1o finance the Su Pcrfund
program for cleaning up toxic waste: sites.

addressing the legitimacy of the impont taxes, the panc!
indicated that the environmental purpose of the taxes
was not relevant and that the dispute would be resolved
as a normal tax dispute. The panel found that the 1ax
on the nonpetroleum imports constituted a legitimate
border-tax adjustment. permissible under GATT.
However, the panel also found that the tax on imported

petroleum was inconsistent with- GATT rules on -
national treatment, because imporls were laxed aLa

higher rate than domestic petroleum.

The most recent cnvnronmcmally based GATT
dispute, brought by Mexico, involved the US.
embargo on tuna from countries that could not prove
that their tuna fleets (or the tuna fleets from which
they, as intermediaries, purchase their tuna) meet the
dolphin protection standards set out in the US.
MMPA. As discussed above, the MMPA, among other

things, outlines the regulatory program on incidental -

dolphin taking that a foreign country must adopt before
yellowfin tuna captured by its vessels can be imported
into the United States. Following the implementation
of  the 1988 amendments, Mexico submitted the
necessary documentation reflecting conformance with
the MMPA and was permitted (o export ycllow(in tuna
to the United States. However, a challenge to the
implementation of the 1988 amendments resulted in a
judicial order imposing an embargo on imports of
yellowfin tuna from Mexico.

Mexico challenged this embargo under the GATT.
Mexico argued that the measures prohibiting imports
of yellowfin wna and ycliow(in tuna products were
quantitative restriclions on importation—which are
prohibited by GATT article XI:1. The U.S. responded
lhat the measurcs were not quantitative restrictions but

rerc “internal regulations cnforced at the time or point
of importation.” Such regulations are permitted under
GATT article 111:4, as long as they do not discriminate
among products of other countries in violation of MFN
principles, are not applied so as to afford protection to
domestic production, and accord to imported products
treatment no less favorable than that accorded to like
domestic products.

ln'ﬁnding that the U.S. embargo was inconsistent
with GATT,!”2 the panel rejected the U.S. coniention
that the measures were inicrnal regulations enforced at
the time or point of importation under article III:4. In
considering the arguments put forward by the United
Siates and Mexico, the pancl examined the language of
article III (the national wcatment provision), and in
particular the following language of Note Ad article
10

-Any intemal tax or other internal charge, or
-any law, regulation or requirement of the kind
“referred 10 in article I1I:1 which applies to an
imported product and the like domestic
product and is collected or enforced in the
case of thc imported product at the time or
point of importation, is nevertheless 10 be
regarded as an intcrnal tax or other intemnal

~ charge, or a law, regulation or requirement of
the kind referred 1o in article [II:1 and is
accordingly subjcct to the provistons of article
II.

The pancl focused on whether the tuna harvesting
regulations could be regarded as a measure that
“applies to” imported and domestic tuna. The panel
indicaled that the note covers only measures applied to
imported products that are of the same nature of those
applied to the domestic products, and determined that
the note covers only those measures applied to the
product as such. The products that the United States
claimed to be regulating were tuna and tuna products;
but, according 0 the panel, the MMPA does not
regulate tuna as a product. Instead, it regulates the
domestic harvesting of ycllowfin tuna to reduce the
incidental taking of dolphin. The panel found that the
MMPA thercfore “could not be regarded as being
applicd to wna products as such because they would
not directly regulate the sale of tuna and could not
possibly affect tuna as a product.”!

The United States argued that, even if the MMPA
werc nol consistent with article III, the regulations
imposed under the MMPA were covered by the
exceptions contained in GATT arnticle XX(b) and (d)
and (g). The panel rejecied these arguments. First, the
panel suggested that these provisions do nol permit
cxtrajurisdictional protection (i.¢c., measures necessary
to proteet life or health or exhaustible resources outside
the jurisdiction of the importing country.) Although
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the panel conceded that the text of these articles “refers -

to life and health protection generally without
expressly limiting the protection 1o the jurisdiction of
the contracting party concerned”!94 and permits “each
contracting party to set its human, animal or plant life
or health standards,”'%% it found the interpretation of
article XX (b) and (g) proposed by the United States too

broad. If the U.S. interpretations of these provisions

were accepted, the panel wamed, *“each party could
unilaterally determine the life or health protection

policies from which other contracting parties could not

deviate without jeopardizing their rights undér the
General Agreement.”196 The panel also found that the
MMPA did not in any event meet the requirements that
would qualify -it as a measure under article XX(b)
because the measure was not, in its view, “necessary.”
Among other things, the panel said that the United
States could have tried other approaches, namely, the
negotiation of international agreements,!¥’ as Mexico
had suggested, to achieve the desired énds. The panel

therefore concluded that the ban on the importation of.
Mexican harvested wna was inconsistent with U.S.-

obligations under article XI, which prohibits resort 10
quantitative restrictions. '

Mexico has deferred submission of the
tuna-dolphin panel report to the GATT Council for
formal adoption in view of its efforts to resolve the
matter bilaterally with the United States. Under a
recently introduced bill supporied by President Bush,
the wuna embargo would be lified if Mexico promises
to stop netting dolphins for a 5-year period beginning
in March 1994, as well as 10 take. inicrim mecasurcs 0
reduce dolphin mortalities.!?® Mexico has aircady
notified the State Depanment of its intention 1o honor
these commitments.'” (For other coverage of this
dispute, see chapters 2 and 4.)

In addition to article XX of the general agrecment,
several other agreements supplementing the GATT
speak to or have implications for environmental
concems. The 1979 Agreement on Technical Barriers
to Trade (the Standards Code), which emerged from

the Tokyo Round, encourages ils parties 0 use

inlenational  standards  whenever  possible.200
Nonetheless, the code allows the partics to deviate

from such standards if they are “inappropriaic for the -

Parties concemed” for reasons such as “protection for
human health or safety, animal or plant life or health,

or the envircnment; [or] fundamental climatic or gther

geographic factors.” Any such derogation is
permissible only insofar as it does not result in an
unnecessary obstacle to trade. A rarcly used disputc
mechanism allows an exporiing country to challenge
another country’s ban on the sale of a particular
product on the grounds that the ban is not based on
scientific criteria and, therefore, creates an unnecessary
obstacle to trade.

Signatories to the Standards Code ‘are required to
provide notification of products to be covered by their

proposed technical regulations. Whenever a regulation

is expected to have a significant elfect on the trade of
other parties, the country promulgating the regulation
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must bricfly indicate the objective of the regulation and
provide notification of, as well as the rationale for, any
deviation from intemational standards. A
dctermination by (e promulgating country that
compliance with existing intcrnational standards is
inappropriaie  for health - or environment reasons
constitules a permissible reason for deviation from
international standards. L

From 1980 10 1990, code signatories made 211
notifications of deviation based on protection of the
environment and 168 notifications of deviation based
on public hcalth and safety. Of the 211
environmentally bas¢d deviations, 160 concerned
ozone-dc?lcling substances, panicularly CFCs and
halons.20

A revised and expanded Standards Code has been
tentatively agreed to and- included in the December
1991 Dunkel text. Among other things, the revisions
would cxtend the code’s coverage to include standards
stated in terms of processes and production methods
(which prescribe how a product is made rather than the
characteristics of the end product itself). The Dunkel
text would requirc partics 1o ensure that “technical
regulations and standards are not prepared, adopted, or
applied with a view lo or the effect of creating
unnecessary obstacles to: trade.” (The phrase “the
effect of” is newly added.)

In explaining the concept of “‘unnecessary
obstacle,” the Dunkecl 1wcxt states that “iechnical
regulatons shall not be¢ more trade-restrictive than
nccessary 1o {ulfill the legitimate objective, taking into
account the risks non-fulfillment would create.”<%¢ A
footnote cxplains that “this provision is intended to
cnsure  proportionality,”2%3 a2 weéll-established EC
litmus test for detcrmiming whether member-siate and
EC acuons arc justificd. In this context,
“proportionality” means that the efforts directed
toward achicving a given end must be proportional to
the objective—that is, no more than that which is
reasonable and necessdry to achieve the desired end.
Article II:3 states that “technical regulations shall not
be maintained if the circumstances or objectives giving
rise to their adoption norlonger exist or if the changed
circumstances or objeclives can be addressed in a less
trade-restrictive manner.”

With respect to sanitary and phytosanitary (SPS)
measures, the Dunkel text requires that they be “based
on scientific principles” and not be “maintained against
available scienufic evidence.”  Furthermore, if a
country decides to impose a measure that differs from
international standards, guidelines, . or
recommendations, it must have “a scientific
justification.”204 Both:th¢ revised Standards Code and.
the SPS agrecment would require signatories to ensure
that subnational governments within their jurisdiction
follow the code’s rules. T

The 1979 GATT Subsidics Agreement, which also
cmerged [rom the Tokyo Round, contains an exception
for cnvironmcntal purposcs. The Subsidies Code
stipulates that the partics arc not restricted from using
cerain types of subsidics, including those for “the




redeployment of industry in order to avoid . . .
environmental problems.”  Thus these lypes of
subsidies would be exempt from countervailing-duty
measures. Participants in the Uruguay Round are
considering whether to extend this exemption to
domestic transitional assistance for certain pollution
abatement expenditures.

A controversial twist on this proposai—and onc
that is unlikely to be seriously considered at this lawc
date in the Uruguay Round—weould allow an importing
country to impose countervailing duties (0 offset weak
environmental regulations in the exporling country,
based on the notion that the exporting manufacturer
has effectively received an implicit subsidy by not
being required to adhere to stricter environmental
standards. This concept of using countervailing duties
to offset weak environmental regulation is reflected on
the national level in the proposed Boren bill, discussed
above.

Other issues under consideration in the Uruguay
Round, such as agricultural trade liberalization and
strengthened dispute resolution mechanisms, have also
been identified as potentially relevant 10 environmental
policy.2% For example, the Dunkel draft’s chapier on
agriculture would exempt certain subsidics for land
conservation and environmentally related R&D from
application of countervailing duties.2%

Some environmental groups have recently
expressed concern about the impact of current and
proposed GATT rules on environmental policymaking.
For example, some have expressed sirong reservations
about efforts within the Uruguay Round to rcmove
technical trade barriers associated with sanitary and
phytosanitary standards, particularly io the extent that
these efforts could limit the capacity of nations to
impose and enforce rigorous standards for
environmental protection. A key issue in both the
agricultural and rulemaking (standards) ncgotiating
groups has been the circumstances under which
regulatory officials will be permitted 10 deviate from
international standards in their domestic regulation,
Others wam that measures may be deemed
unnecessary precisely because they have been
successful: conservation efforts are now restoring
populations of some endangered species, for example.
Some analysits also believe that the requirement 1o have
a scientific justification could put GATT
dispute-settlement panels in the position of weighing
questions they are ill-equipped 1o resolve: first, such
panels are typically composed of trade, not scientific,
experts, and second, since reasonable minds can
disagree on how to interpret and what to do about
available scientific evidence, (radeoffs among
environmental measures, economic effecls, and
societal values are at root political.#’’ Environmental
organizations say that the GATT panel finding in the
tuna-dolphin case could be invoked to prevent the usc
of trade restrictions 10 achieve environmental cnds. A
particular worry is that the ruling could make
imposition of process-based standards morc vulncrable
to GATT challenge.2%®  Finally, changes under

consideration in the Round could make it easier for
aggrieved countries to retaliate should these measures
be subject to a negalive dispute-settlement panel
ruling.

Common Ground?

Trade institutions took scveral steps in 1991 aimed
at reconciling these tensions. In October 1991 GATT
decided 0 convene for the first tume the Group on
Environmental Measurcs and International Trade,
which was cslablished by the contracling parties 20
years earlicr but had never met. In February 1992, the
GATT Sccrclariat published the organization's
first-ever report on tradc and the environment.2® In
that report the Secretariat stressed the GATT's central
rule of ensuring nondiscriminatory trade by stating—

The rules of the Gencral Agreement are
concerncd  primarily with  preventing
discrimination, that is, with limiting the extent
to which countrics can discriminale between
home products and imports, between imports
from different countrics, and between goods
sold in the home market and those exported.
It is rcasonable to conclude, thercfore, that
even though the General Agreement does not
mention  the  environment  explicitly,
non-discriminatory environmental policies
ordinarily would not be subject to GATT
constraints.

In this respect, a law or regulation: covering
cnvironmental concerns, like other domestic laws and
rcgulations, normally would not violate the GATT as
long as the mcasurc applics cqually to imponed and
domestic goods.2!! The GATT report lists examples of
nondiscriminatory measurcs: salcs taxes on products,
such as those conuining CFCs; deposil refund schemes
for recyclable waste; favorable tax treatment for
environmentally fricndlY products; and taxes or limits
on polluting activities.212 '

The GATT rcport notes that, even if a trade
measure is discriminatory, a signatory may be able to
justify its nccessity under article XX. Failing that,
countries wishing to usc trade measures o achieve
cnvironmenwal cnds have the option of seeking a
waiver from GATT rulcs or their amendment. Both
actions would be possible if iwo-thirds of GATT
members agreed (currently, 69 out of 103 countries).

However, Lhe Sccrctariat stated that “in principle, it
is not possible undcr GATT’s rules to make access to
onc’s own markel dependent on the domestic
cnvironmental policics or practices of the exporting
country.”?!3  The report argued that unilateral trade
restrictions, imposed either in an effort to offset cost
advantages of producers with laxer environmenta]
controls or as a means 1o encourage other countries to
accept onc's own cnvironmental standards, are both
dangcrous for the intcrnational trading system and
unlikcly w0 bc the best means of achieving
cnvironmenwial ends.  In that regard, the Secretariat
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observed that environmental regulations are just one of
many policy areas on which the GATT has remained
silent, even though differences in such policy areas
among nations may have an impact on international
competitiveness. (Other such areas include tax, social
welfare, and labor.)214

In June 1991 the economics and trade Ministers of
the OECD endorsed a joint commitiee reporl that
identifies major connections between the policy areas
of trade and the environment. (For additional
discussion, see chapter 3, “Organization for Economic
Cooperation and Development” section.) The
Ministers directed the OECD to continue its initial
work on trade and environment issues and called for a
progress report at the 1992 OECD ministerial meeting.
In an effort to forge common, organization-wide
positions on issues related to UNCED, the environment
and development Ministers met jointly in December
1991. - -

Reflecting the growing awareness of the linkage
between rade and environmental policy, U.S.
authorization of the negotiation of a North American
Free-Trade Agreement among the United Siates,
Canada, and Mexico was linked to the initation of a
series of steps intended to address environmental
concerns. After the President’s announcement in 1990
that the United States would commence free-trade talks
with Mexico, environmental and labor activists in all
three negotiating countries voiced strong concerns
about the impact that the negotiation of a NAFTA
would have on environmental, safety, and health
protections.2!15  They argued that a free-trade
agreement would encourage many U.S. companies that
pollute to move o Mexico, where enforcement of
environmental regulations is considered 10 be less strict
than in the United States. They further expressed
concern that the competition for invesument among
jurisdictions in a free-trade area could push standards
and compliance to the lowest common denominator.2!6
Some environmental groups also poinied to the
possibility that a free-trade agreement would ease the
importation into the United States of environmentally
unsafe products, such as agricultural products with
high levels of pesticides. A coalition of consumer and
environmental groups has sued the Office of the United
States Trade Representative, thus far unsuccessfully, to
forcre the US. Government 10 file an
environmental-impact statement on the effects of the
NAFTA 217

The allegedly inadequate enforcement of
environmental standards in Mexico created the real
possibility, in the views ol environmcntal groups and
others, of cost advantages that would encourage U.S.
firms to relocaie, o the deriment of environmental
protection.2!®  Furthermore, there was particular
concern about the impact of a NAFTA on the border
“maquiladora” region between the United States and
Mexico, portions of which are already regarded as
highly polluted. The maquiladora region has served as
a home to foreign-owned production [acilitics, or
magquilas, since the adoption of Mexico’s Border
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Industrialization Program in 1965. Among other
concerns, it was feared that the increased volumes of
trade expected under the NAFTA would lead to further
degradation of this environment as well as the general
environments of all three NAFTA countries.

Congress raised these issues in a letter 1o the
President from Senator Bentsen and Representative
Rosienkowski, in their capacity as Chairmen of the
Scnate Finance and Housc Ways and Means
Commitices, and from  House Majority Leader
Gephardt.  In May 1991, the President issued a
responsc to Congress in which he commitied the
administration 0 a review of U.S.-Mexican
environmental issues.?!® In addition, the President
agreed to ensure the participation of U.S. Government
environmental experts during NAFTA negotiations of
any environment-relaied provision; to pursue with
Mexico a comprehensive environmental program
independent of, but parallel to, actual NAFTA
negotiations; and to broaden the private-sector
radc-negotiation process 10 include individuals with
environmental expertise. Scveral moves were made in
this direction, among them the appointment, on August
16, of five environmental experts to trade negotiations
advisory committees on agricultural, intergovernmen-
w@l, investment, industry, and services policy.

The administration also pursued an independent
review of U.S.-Mexican environmental issues. This
review featwred an analysis of the possible
environmental effects of a NAFTA. USTR coordinated
the effort with the assistance of such agencies as the
U.S. Environmental Protection Agency (EPA), the
Food and Drug Administration, the Fish and Wildlife
Service, the Council of Economic Advisors, the Office
of Management and Budget, and the Departments of
Stae, Agriculure, Treasury, Justice, Commerce,
Transportation, Labor, and the Interior.220 A round of
public hecarings on the desirability, agenda, and
cconomic cflcctls of a NAFTA—which included
substantial testimony on the agreement's potential
effecis on the environment—was held from August 21
to September 11 in six cities.22! The interagency
group issued a draft of the promised environmental
study, Review of U.S.-Mexico Environmenial Issues, on
October 15; the §2roup issued its final report on
February 25, 1992.222

The report reviews all aspects of the U.S.-Mexican
cnvironmental relationship and the effect a free-trade
agreemcnt may have on border pollution, air and water
quality, toxic chemical control, waste, chemical
emergencics, and wildlife and endangered species. It
concludes that a NAFTA would likely ameliorate, not
cxacerbate, cnvironmenwal conditions along the
U.S.-Mexican border. The interagency group found
that, although growth in or outside the border area as a
result of a NAFTA may lead to certain adverse
environmental impactls, any negative consequences
will be offsct by the advaniages that stimulation of
economic growth will have on improving
environmental protection. In this respect, the report
suggests that it is casier 10 raise environmental




protection in a growing economy, as growth ailows
companies to invest in the latest environmental
technology (e.g., pollution-abatement controls),
provides more government revenues for addressing
_public infrastructure aspects of environmental
protection (e.g., sewage lreatment, water-supply
facilites), and reduces the burden of government's
other human services responsibilities, which compete
with the environment for scarce funding.223

With respect to border pollution, the repon
concludes that economic growth and industrialization
in the border region are likely to continue irrespective
of NAFTA. Accordingly, it siresses the importance of
the completion and implementation of the
U.S.-Mexican Integrated Border Environmental Plan
independent of NAFTA negotiations. The project had
been planned and was under way before the President

requesied fast-track authority 10 pursue a NAFTA. The
Border Plan, a draft of which was released in August
1991, contains air-quality improvement measures,
provides for increased investment in waste-water
weatment plants, places greater restrictions on
transborder hazardous waste shipments, and calls for
the hiring of more enforcement officials by Mexico’s
environmental protection agency, the Secretariat of
Urban Dcvelopment and Ecology (SEDUE).

In further response o the environmental concerns
raiscd by the NAFTA negotiations, the U.S.
Government  established a position for an EPA
representative at the U.S. Embassy in Mexico. This is
the first EPA position created at any U.S. Embassy.
One function of the U.S. representative will be to work
with SEDUE on enforcement of environmental laws
and regulations in Mexico.
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- CHAPTER 2
The General Agreement on Tariffs
and Trade and the Tokyo Round
Agreements

Operating both as a set of rules drawn up in 1947
to govern world trade in goods and as an organization
based in Geneva, Switzerland, that oversees
administration of these rules, the General Agreement
on Tariffs and Trade  (GATT) provides an ongoing
forum for discussion among members on trade matiers
in general and interpretation and implementation of the
GATT rules in particular. Members, known as
contracting parties’ 1o the general agreement, conduct
its administration through the GATT Council of
Representatives. The Council also oversees
administration of the 1979 Tokyo Round agreements,
even  though these agreements have a limited
membership and are not actually part of the general
agreement itself. (See section below for further dewails
on the Tokyo Round agreements.)

The contracting parties meet approximately eight

times a year on a roughly monthly schedule for GATT
Council sessions. An annual session is usually held in
December to review GATT activities of the past year
- and to decide on work plans for the upcoming year.
The Council acts on behalf of the contracting parties on
virally all GATT activities, both routine and urgent,
with proposals debated at Council meetings until a
consensus is reached on what course of action to ake,
Work is ‘then delegated to committees or specially
-created bodies. (See figure 2 for an organizational
structure of the GATT.)

As the Uruguay Round to improve current GATT

rules and design new ones spilled over into 1992,
existing rules and the Tokyo Round codes of conduct
continued to be addressed by the GATT. The
following describes events taking place during 1991 in

"the GATT, as distinct from 1991 events in the Uruguay
Round discussed in chapter 1. It includes the work of
the standing bodies and committees, dispute-settlement
cases, and actions under the authority of the Tokyo
Round agreements.

Regular GATT Activities

and Work of Committees

The standing GATT bodies continued their usual
work in 1991 and, despite the demands of the ongoing
Uruguay Round trade negotiations, expanded regular
GATT activity on Eastern Europe’s developing market
economies as well as on the issue of trade and the
environment. Bulgaria began negotiations to join the
GATT, and the former Soviet Union took up an
observer role in the GATT commitices for the
antidumping and import-licensing codes. On trade
matters related 1o the environment, the GATT
contracting parties re-established the Working Group
on Trade and the Environment, continued efforts in the
Working Group on the Export of Domestically
Prohibiled Goods and Other Hazardous Substances,
and addressed a panel dispute between the United
States and Mexico over environmentally based import
restrictions on tuna,

GATT Ministerial

The 47th session of the contracting parties o the
general agreement was held in Geneva from December
3104, 1991. The major concern of the meeting was
the need to complete the Uruguay Round of
Multilateral Trade Negotiations.

The chairman of the contracting parties also
conducted the annual review of work in GATT
governing bodies, highlighting four international
developments that should spur members to conclude
the Round promptly:2

o Three years of decelerating growth in
world production and trade;

e The breakdown of trade among the
countries of Central and Easten Europe
and the former Soviet Union, as well as
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Figure 2
Organizational structure of the GATT
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Source: The GATT.
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poor trade performance by most of the
heavily indebted developing countries of
the world;

¢ Theneed to support political and economic
reforms undertaken by many developing
countries; and

‘e Increasing nonimplementation of GATT
" dispute-settlement panel reports.

Council of Represenytative's

At the Ministerial meeting, the chairman of the
GATT Council stressed problems with the
dispute-settlement process.> The first problem, he
noted, was the growing incidence of
nonimplementation of panel reports, despite new
procedures instituted in 1989 (0 streamline
dispute-settlement  procedures. This tendency
undermined the credibility of the process, said the
chairman, and would have adverse consequences for
the world trade system if not soon halted. The second
problem he highlighted was “forum shopping,” the
inclination of some members to pick and choose
different GATT bodies for raising particular disputes.
This practice pointed up the need to strengthen the
GATT dispute-settlement procedures—a subject being
addressed in the Uruguay Round.

Committee on Tariff
Concessions

The Committee on Tariff Concessions, inter alia,
oversees the maintenance of concessions negotiated

during successive GATT wade negotiations. The.

principal focus of the Commitiee in 1991 continued to
be the preservation of the balance of concessions as
contracting parties convert from their previous national
tariff schedules to the common intemational
nomenclature embodied by the Harmonized System
(HS), which standardizes the nomenclature used to
classify traded goods. Each conversion of a national
taniff schedule to the HS must be accompanied by
article XXVII (Modification of Schedules)
‘negotiations to ensure this balance. Forty-eight
countries have changed over to the HS but have not
completed article XXVIII negotiations.  Eighteen
countries have finished these negotiations and annexed
their HS tariff schedules in a protocol to the general
agreement. In 1991 the Committee agreed on
procedures that would facilitate the implementation of
the first amendments to the HS nomenclature, which
entered into force on January 1, 1992, and which could
result in the modification of some rates of duty.?

Requests by members for waivers from their GATT
obligations under article 11 (Schedules of Concessions)
rose significantly in 1991, as a number of contracting
parties sought to implement the HS before completing

article XXVII negotiations.5 More than half of the
contracting parties that are not members of the
Organizauon for Economic Cooperation and
Development (OECD) are renegotiating their tariff
obligations; half of these members requested article 11
waivers or extensions of waivers.®

Committee on Trade and
Development

At the two 1991 meetings of the GATT Committee
on Trade and Development, Uruguay Round issues
dominated discussions, as they did in the
Subcommmce on Trade of the Least- -Developed
Countries.” The Committee has been a major conduit
to developing countries for the assistance provided by
the GATT Technical Coopcrauon program, as well as
by other intemational organizations, in helping these
countries analyze the trade consequences of the
negotiations. The Committee expressed the hope that
after the Uruguay Round concludes, the assistance
program would be strengthened so that developing
countries could better assess and take advantage of the
Round’s results.

The Committee also discussed the Generalized
System of Preferences and regional integration
schemes (e.g., integration efforts in Latin America) in
relation to the “enabling clause” introduced mto the .
general agreement as part of the Tokyo Round.2 The
clause allows exponts from developing countries to
receive special treatment without violating the
nondiscrimination principle of the general agreement

Committee on
Balance-of-Payments
Restrictions

The Committee on  Balance-of-Payments
Restrictions met three times in 1991 to review trade
restrictions that members impose to preserve stability
in their balance of payments (as 9pv:rmiued by article
XVIII of the general agreement).” In 1991 complete
examinations of trade restrictions based on
balance-of-payments. concems (“full consultations™)
were held with the Czech and Slovak Federal Republic,
Israel, and Yugoslavia. Brefer reviews (“simplified
consultations™) were held in 1991 with Nigeria, the
Philippines, Tunisia, and Turkey. The Committee also
decided that full consultations for these four countries
would be appropriate.

During the year Argentina, Brazil, and Peru took
the unusual step of renouncing trade restrictions they
had imposed based on article XVIII, thus ending the
need for consultations with the Committee.
Consultations scheduled for 1991 with Colombia,
India, Pakistan, and Sri Lanka were put off until 1992
due to attention focused on the Uruguay Round.
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Working Group on the Export
of Domestically Prohibited
Goods and Other Hazardous
Substances

At the end of 1991 the Working Group on the
Export of Domestically Prohibited Goods and Other

Hazardous Substances reported to the GATT Council

that it had reached an impasse in efforts to finalize and
adopt a draft Decision on Products Banned or Severely
Restricted in the Domestic Market.!? The working
group recommended that consultations continue in
1992, The draft decision aims to place all trade in
domestically prohibited goods under the oversight of at
least one intemmiational body, such as the World Health
Organization or the Food and Agriculture
Organization. .

Textiles Arrangement and
Comnmittee

The Arrangement Regarding Intemnational Trade in

Textiles, known as the Multifiber Arrangement (MFA),
has been exiended four times since it entered into force
on January 1, 1974.'  The third extension, agreed

upon in 1986, expired on July 31, 1991. On that date -

the Textiles Committee moved (o renew the MFA for a
fourth time, under the 1991 Protocol of Extension.
Consequently, the' MFA will remain in force for
another 17 months, from August 1, 1991, to December
31, 1992, with the expectation that a trade regime

negotiated in the Uruguay Round will enter into forcc .

immediately thereafter.
The current MFA has 41 participants,!2 which

account for roughly $196 billion, or two-thirds, of
world textile and clothing exports. The participants

make up the membership of the Textiles Committee,
which oversces operation of the MFA. The daily
administration of the MFA is carried out by the
Textiles Surveillance Body (TSB), composed of the
MFA chairman and 10 Committee members chosen for
a balanced representation of the arrangement's
membership. The TSB examines all unilateral and
bilateral textile restrictions to ensure that they conform
with the provisions of the MFA. It also provides a
forum for settling disputes.

Actions Under Articles of |
the General Agreement

Emergency Actions on Imports

Article XIX (Emergency Action on Imports of
Particular Products) of the general agreement allows
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contracting parties to escape temporarily from their
GATT obligations and impose emergency trade
restrictions when increased imports are causing or
threatening serious injury to a domestic industry.
country invoking article XIX must notify the GATT
and consult with affected exporting countries to
arrange compensation. Because affected countries
have the right to suspend *substantially equivalent
concessions or other obligations” unilaterally, countries
invoking article XIX have an incentive to limit such
“safeguard” actions—or simply to avoid using article
XIX altogether and negotiate directly with other
nations.

As of mid-April 1991 there were 24 article XIX
actions in force. One-third involved agricultural
products. During the year one new safeguard measure
plus several extensions were notified to the GATT. In
early 1991 the European Community (EC) imposed

-duties on imports of certain frozen or preserved

strawberries and raspberries. Early in the year the EC
notified a safeguard restriction on provisionally
preserved cultivated mushrooms. In addition, the EC
extended a measure on processed cherries that had
been introduced in 1989.14

In early 1991 Austria announced the extension of a
safeguard action begun in March 1990 on prepared
fowls.!S Later, Austria notified the GATT of a new
article XIX action concemning certain types of cement
and preparations containing cement; it set a global
quota for the year beginning September 1, 1991.
However, imports of the affected products coming
from members of the EC or the European Free Trade
Association (EFTA) were exempt from the action. In
response to concens expressed by a number of
contracting parties about the selective nature of its
action, Austria maintained that exceptions (o
most-favored-nation (MFN) treatment are permitted
under GATT anicle XXIV (Free-Trade Areas and
Customs Unions) for members of free-trade areas.
Austria is a member of EFTA and has a free-trade
agreement with the EC.16

Dispute Settlement: Panels and
Followups Requested by the
United States

Panel on Alcoholic Beverages

In February 1991 the GATT Council agreed to
form a new panel, using the ornginal panclists
whenever possible, to address a U.S. complaint that
Canada had failed to implement a previous panel
report, adopted in March 1988, that addressed the issue
of discriminatory practices of Canada’s Provincial
marketing boards against imported . alcoholic
beverages. The original panel had been requested by
the EC to examine the liquor boards’ discriminatory
treatment of imports of EC wine. The United States
requested a new panel, however, contending that




Canada had not only maintained the previous practices,
but had instituted new ones as well (in particular,
against beer imports). Canada responded that the
practices of its Provincial liquor boards did not
discriminate against imported beer and were in full
compliance with the GATT.)?

The: panel report, circulated to the contracting
parties in October 1991 and first presented for adoption
in December 1991, found in favor of the Uniied States.
It concluded that cenain practices of the Canadian
Provincial liquor boards wese inconsistent with the
general agreement. Canada announced that it would
agree to adopt the report in 1992 and would report on
measures to implement the panel recommendations in
March and July 1992.!% (For additional information on
this subject, see Chapter 4, “Canada” section.)

Followup on Ice Cream and Yogurt

In February 1991 the GATT Council again
reviewed a U.S. request for implementation of a panel
-report that addressed a U.S. complaint on Canadian
import restrictions on ice cream and yogurt. Canada
maintained that it would implement the report, which
was originally adopted in 1989, once possible changes
resulting from the Uruguay Round of negotiations on
agriculture were agreed upon.!® :

Followup on Agricultural Import -

Restrictions

In February 1991 the United States asked for an
update on the implementation of a panel report
concerning Japanese import restrictions on certain
agriculural products (dairy products and starch in
panticular). The report had been adopted in February
1988. However, rather than adopt new measures that
conform to the gencral agreement, Japan had
established annual minimum access for these products
through March 31, 1991, the United States said. Japan
responded that it continued to have reservations about

the panel’s interpretation of article X1:2 (General -

Elimination of Quantitative Restrictions) conceming
starch and dairy products, and that it would await the
outcome of agriculture discussions in -the Uruguay
Round addressing article XI before deciding which
measures 10 take on these commodities.20

Followup on Oilseeds

In April and throughout 1991 the United States
expressed concern that a panel report addressing a U.S.
complaint on EC subsidies to oilseed processors and
producers had not yet been implemented. The report
had been adopted in- January 1990. In October,

November, and December 1991 the United States

- section, and . cha

requested that the panel be reconvened to determine
whether a pending EC oilseed regulation conformed
with the panel’s findings and recommendations. In
December the EC agreed to reconstitute the panel once
the regulation was finalized2! In wm the GATT
Council agreed to reconvene the members of the panel
upon notice that the EC oilseed regulation was
finalized. 2 Accordingly, upon notice from the EC of
final adoption of its oilseed regulation on December
12, 1991,% the panel was reconvened and issued its
followup report on March 16, 1992.24 (For additional
discussion of this dispute, see chapter 4, “European
Community” section, and chapter 5, “Enforcement of
Trade Agreements and Response to Unfair Foreign
Practices™ section.)

Followup on Third Country Meat
Directive

In July 1991 the United States requested a panel
under article XXIII:2 to examine whether EC meat
import practices under the Third Country Meat
Directive~ were in conformity with various provisions
under the general agreement, notably article 1 (MFN
Treatment), article I1I (National Treatment), and article
X1  (General. Prohibition of Quantitative
Restrictions).26 A panel established in December 1987
10 examine this directive was never convened because
a bilateral agreement had temporarily defused the issue
by allowing U.S. meat shipments to continue.
However, an EC decision that effectively halted U.S.
shipments - of beef, pork, and lamb to the EC by
January 1, 1991, led the United States to request a new
panel; The EC did not agree to a new panel at the July
GATT Council meeting, saying that it wished to study
the U.S. request further. (For additional discussion of
this dispute, see chapter 4, “European Community”
pter 5, “Enforcement of Trade
Agreements and Response to Unfair Foreign Practices”
section.) - - :

Followup on Apples and Pears

In July 1991 the United States raised with the
GATT contracting parties the issue of continued
restrictions on imports of apples and pears into
Norway. In response to an earlier U.S. complaint, a
panel had been formed in March 1988, and in June
1989 it determined that Norway's restrictions on these
products conflicted with the GATT. Norway had since
changed its import regime on apples and pears, and
responded to the 1991 U.S. complaint by asserting that
its néw import regime on apples and pears conformed
w its GATT obligations.2” Norway added, however,
that it would reassess its import policy in light of new
rules concerning agriculture reached in the Uruguay
Round.
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Dispute Settlement: Panels and
Followups Examining U.S.
Measures |

Panel on Tuna

In Febmary 1991 Mexico requested a panel o
examine a U.S. ban on imports of yellowﬁn tuna and
its products. The U.S. prohibition28 came into effect in
October 1990 under the U.S. Marine Mammal
Protection Act (MMPA). ' The act is aimed at
protecting dolphins that swim above schools of
yellowfin tuna and become trapped in the purse seine
nets used to caich the tuna. Under the MMPA the
United: States is required to prohibit imports from
countries whose fishing methods are found to result in
a higher dolphin mortality raie than that incurred by
the U.S. fishing fleet. In December 1990 the United
States adopted additional requirements for labeling
tuna products through the Dolphin Protection
Consumer -Information Act, which was aimed at
identifying “dolphin-safe” tuna products.29

Mexico conitended that these practices violated
GATT articles 1 (General MFN Treatment), XI
(General Elimination of Quantitative Restrictions), and
XIII  (Nondiscriminatory  Administration  of
Quantitative Restrictions). For its part, the United
States argued that article III (National Treatment on
Intenal Taxation and Regulation) allowed border

enforcement of protecuon standards for dolphins as set .’
The United States also

out in the MMPA3
maintained that the import ban could be Jusuﬁed under
article XX (General Exceptions), because its purpase is
to protect animal health or exhausuble natural
resources.

In February 1991 the GA’I’I‘ Council estabhshed a
panel. The panel’s report,3! which was completed in
August and was circulated 10 contracting parties on
September 3, 1991,%2 favored Mexico regarding the
import ban but favomd the United States concerning
the labeling law.33 The panel concluded that the U.S.
import ban violated article XI and was not justified
under articles 11l and XX.34 In October, Mexico and
the United States requested that the report be removed
from GATT Council consideration pending attlempts by

both parties to reach a bilateral solution3% (For

additional discussion of this matier, see chapter 1,

“Trade and the Environment” sectign, and chapwr 4,

“Mexico” section.)

Panel on Nonrubber Footwear

In March and again in April 1991 Brazil asked that
the GATT Council establish a dispute-settlement panel
to examine certain issues arising out of a case
established under the Subsidies Code at Brazil’s
request in October 1988. The cas¢ before the
Subsidies Code examined whether U.S. countervailing
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duties levied on noarubber footwear from Brazil
cont'ormcd with U.S. GATT obligations. It was
decided in October 1989, in favor of the United States.
Brazil’s 1991 request for a dispute-settiement panel
before the GATT Council was 1o examine whether the
United States. removed these countervailing duties on
Brazil’s -exports of nonrubber footww in a
discriminatory manner.

The issue revolved around U.S. counlervamng
duties in place on Januar&l 1980, when the Subsidies
Code entered into effec Brazil contended that U.S.
duties were lifted prompl.ly in January 1980 against a
number of other products from other countries,3? but
that the duties on Brazilian footwear were not lifted
until October 1981. The United States responded that
the case had already been adjudicated, with Brazil
blocking adoption of the Subsidics Code report three
times. Brazil stressed that its request was not an appeal
of the panel report of the Subsidies Code but instead
raised an’ issue based on GATT articles I (General
MFN Treatment) and VI (Antidumping and
Countervailing Duties), which had not been considered
by the code panel. Brazil maintained that the 1979
Tokyo Round agreements, one of which is the
Subsidies Code, could not be considered a greater .
authority than- the general agreement, adopted in 1948,
In April 1991 the GA’IT Council estabhshed a panel to
examine the complaint.38

Panel on Alcoholic and Malt
Beverages

In April and again in May 1991 Canada requcswd
a panel to examine U.S. measures affecting alcoholic
and malt beverages. Canada contended that measures
by the Federal and Siate Governments of the United
States affect the pricing, distribution, and sale of
alcoholic and mali beverages and discriminate in
particular against beer, wine, and cider imports.
Canada held that these measures®® violaied GATT
articles III' (National Treatment) and XI (General
Elimination of Quantitative Restrictions). The United
States responded that Canada’s complaint was vague.
It also asserted ‘that the case should be limited 1o
measures raised by Canada in bilateral consultations
already held in March and April 1991. The Council
established a panel in May 1991 to examine the
issue.40 (For additional discussion of this dispute, see
chapter 4, “Canada™ section.)

Followup on Pork
In July 1991 the GATT Council adopted a panci

-report that, in response 10 a Canadian complaint,

concluded that the United States had levied
countervailing duties on fresh, chilled, and frozen pork
from Canada in a manner inconsistent with GATT
aniicle VI:3. The report had been presented in Oclober
1990. (For additional discussion of this dispute, see
chapter 4, “Canada” section.)




Followup on Section 337

In March and again in April 1991 Japan asked for
an update on the implementation of a panel report
adopted in November 1989 that in response o a
Japanese complaint found inconsistencies between
section 337 of the U.S. Tariff Act of 1930 and U.S.
GATT obligations.#! Japan noted that, rather than
atign U.S. legislation with the panel recommendations
to conform with its GATT obligations, the United
States had moved in the opposite direction and initiated
a new section 337 case. The case, brought before the
U.S. International Trade Commission in February
1991, involved possible intellectual-propenty-right
infringement by a Japanese company (Seiko Epson
Corp.) over static random-access memories.2 The
United States responded that it remained committed to
developing a GATT-consistent section 337 mechanism
and had worked diligently to that end since January
1990 by way of an interagency task force. However,
the United States could not condone U.S. patent
infringement in the interim before conclusion of the
Uruguay Round, when U.S. legislation aligning section
337 with the panel’s recommendations would most
likely be implemented.*3

Followup on Customs Users Fee

In March 1991 the EC notified the GATT Council
of its concerns that, while U.S. implementing
legislation had been enacted aimed at aligning U.S. law
with the recommendations of a panel report on customs
users fees, this legislation may not fully address the
panel report. (The panel had been established in
response to an EC complaint, and its report had been
adopted in February 1988. The panel had concluded
that a U.S. customs fee was inconsistent with the
GATT to the extent that the fee levied a charge in
excess of actual processing costs and services rendered
for any given imported product.)¥ The EC expressed
the view that although progress was apparent on the
issue in the report concerning GATT articles II
(Schedules of Concessions) and VIII (Fees and
Formalities Connected with Importation and
Exportation), the U.S. legislation might be insufficient.
The United States responded that by enacting
minimum and maximum fees it had directly addressed
the issues raised by the panel.4*

Customs Unions and
Free-Trade Areas

In November 1991 the working party report on the
U.S.-Canada Free-Trade Agreement (CFTA) was
presented and adopted under article XXIV (Customs
Unions and Free-Trade Areas) of the general
agreement.% Article XXIV permits contracting parties
to form free-trade areas or customs unions that provide
mutual preferential treatment in contravention to the
MFN-treatment principle of the general agreement,

. Guatemala—acceded

provided that these members submit such regional
arrangements to the GATT for examination. Article
XXIV permits the formation of these arrangements,
notwithstanding the GATT MFN principle, in the belief
that closer integration of regional economies on
balance supports the basic economic and
trade-liberalization aim of the general agreement. The
regional arrangement must, however, liberalize
“substantially all the trade” among members of the
union, and the trade barriers among those in the
arrangement and those outside it must not be *“on the
whole. . .higher or more restrictive than. . .prior to the
formation of such union.”¥’ Working parties are
typically formed to examine these agreements,
although to date no formal ruling has been made on the
conformity of any regional arrangement with the
provisions of the general agreement4® Parties to a
regional arrangement typically submit a biannual
report on the functioning of their agreement.

The working party report on the CFTA was unable
10 conclude whether the agreement conforms with
GATT provisions. Both Canada and the United States
maintained that the agreement is fully consistent with
the provisions of GATT article XXIV. However,
working party members expressed concems related to
(1) the availability of statistics that would illuminate
whether the agreement was trade-creating or
rade-diverting, (2) exceptions allowing import
resirictions on certain agricultural goods, (3) the
restrictive effects of the rules of origin embodied in the
agreement, and (4) provisions for selective exemption
from safeguard action undertaken by the two parties.

Negotiations on Modifications
of Schedules

In 1991 a significant increase in requests for
waivers was registered in conjunction with members’
efforts to implement HS tariff nomenclature, which
entered into force intemationally on January 1, 1988.49
These requests sought to waive certain obligations
under article II (Schedules of Concessions) concerning
wariff schedules, until renegotiation of the conversion
from national tariff schedules to the HS schedule is
completed under article XXVII (Modification of
Schedules). (For further detail, see “Committee on
Tariff Concessions™ section,)

Accessions to the General
Agreement

Macao acceded to the GATT under article XXV]
(Acceptance, Entry Into Force and Registration) on
January 11, 1991, as the general agreement’s 101st
contracting party.5¢ Macao initially promised to set a
tariff schedule within a year of accession but requested
a year’s extension in late 1991,

Two other countries—El
under

Salvador and
article XxXxm
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(Accession) in May and in October.3! At the end of
1991 there were 103 contracting parties to the GATT,
as well as 29 other countries that apply the general
agreement on a de facto basis. (See table 1 for a list of
GATT signatories.)

Working parties that had previously been
established to examine accession petitions by Bulgaria
and Paraguay were activated again; working parties for
Algeria, Honduras, and Nepal remained dormant.52
Mongolia and Panama petitioned to begin the
accession process. The working party on China’s
accession did not meet during 1991. In 1991 the
United States announced its intention to work with
other contracting parties in support of Taiwan’s request
to accede to the general agreement as the Taiwan,
Penghu, Kinmen, and Matsu Customs Territory.33

Review of Trade Measures from
German Unification

The working party that was set up following
German unification on October 3, 1990, met twice in
1991 to review the transitional trade measures
established to support previous trade agreements made
between the former East Germany and Eastern
European countries.>4

Trade Policy Review Mechanism

In 1991 the GATT Council in special session met
three times to conduct examinations of the trade
policies of certain contracting parties under the Trade
Policy Review Mechanism (TPRM). The TPRM was
inroduced provisionally in 1989, following the
Montreal Mid-Term Review of the Uruguay Round.55
Until the TPRM is adopted permanently, only countries
that volunteer for review are examined. Eight
reviews—of Chile, the EC, Hungary, Indonesia,
Nigeria, Norway, Switzerland, and Thailand—were
held in 1991.57 Three of these reviews (of the EC,
Hungary, and Indonesia) were held over from 1990,
Reviews that were scheduled in December 1991 for
Argentina, Austria, Finland, Ghana, Singapore, and the
United States were postponed because of the Uruguay
Round.

Implementation of the
Tokyo Round Agreements

The Tokyo Round agreements and arrangements
(known informally as the Tokyo Round codes)®®
extend additional rights and obligations to code
signatories for the subjects they cover. GATT
contracting parties are not required to become
signatories to any of the Tokyo Round codes, nor are
code signatories required to extend code benefits to a
nonsignatory country.¥ " (See table 2 for a list of code
signatories.)
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The six codes govern nontariff barriers to trade:
dumping, subsidies, customs valuation,
import-licensing  procedures,  standards, and
government procurement. Three additional agreements
cover the specific sectors of bovine meat, dairy
products, and civil aircraft. A committee® composed
of the particular code’s signatories administers the
procedures of that code, such as notification matters or
dispute-settlement proceedings.

Code on Subsidies and
Countervailing Duties

The Code on Subsidies and Countervailing
DutiesS! elaborates on provisions in the general
agreement conceming the use of subsidies and
countervailing measures. The code provides a
mechanism to oversee the international use of subsidies
and countervailing measures through a process of
notification and review of the subsidy programs of its
signatories. It sets guidelines for resort Lo
countervailing duties and also creates rights and
obligations lo ensure that the subsidy practices of one
member do not injure the trading interests of another.
In addition, the Subsidies Code provides
dispute-settlement procedures.

The Committee on Subsidies and Countervailing
Measures oversces operation of the Subsidies Code.
The code entered into force January 1, 1980, and in
1991 had 24 signatories. Poland and Yugoslavia have
signed but not yet ratified the agreement.

Notification and Review

In 1991 the Committee reviewed notifications of
national countervailing-duty legislation, circulated
reports on actions taken under countervailing-duty
laws, and examined subsidy notifications by code
signatories. By late in the year virtually all of the 24
signatories to the code had submitted national
legislation conceming countervailing duty procedures
for Committee examination. The Committee finished
reviewing the countervailing-duty legislation for
Canada and New Zealand and continued examining the
countervailing-duty legislation for Australia, Chile,
Colombia, and Turkey.

The code requires signatories to submit semiannual
reports on any countervailing-duty action taken during
the previous 6 months.52 In the first half of 1991, 15
signatorie notified the Committee that no
countervailing-duty action had been taken; five gave
notice of countervailing-duty actions.%* No notice was
forthcoming from the EC, Indonesia, Pakistan, the
Philippines, or Uruguay as of late 1991.

When signatories do resort to subsidies, GATT
article XVI:1 requires them to notify in writing the
extent and nature of the subsidization, its estimated
effect on the affected productés), and the circumstances
that require the subsidy.%> In practice, GATT
signatories are to respond once every 3 years o a




questionnaire from the Committee on Subsidies and
Countervailing Measures concerning their subsidy
programs and to updaie these “full subsidy
notifications™. in intervening years between each
feview cycle.”® The most recent review cycle began in
-1990; the previous cycle began in 1987. In 1991 the
‘Committee continued its examination of subsidy
notifications required under GATT article XVI:1 that
were submitted as part of the 1987 review cycle, and
began to examine notifications submitied as part of the
1990 cycle.

Consultations and Dispute
Settlement

The Subsidies Committee established three new
dispute panels under the code, undertook to reconcile
two signatories conceming a fourth case, and
continued to consider five panel reports.5? In March
1991 the Committee established a panel following a
U.S. complaint about an exchange-rate “insurance”
scheme that was offered by the German Government to
counter losses incurred by Deutsche Airbus. (For
additional discussion of this dispute, see “Agreement
on Trade in Civil Aircraft” section below, and chapter
4, “Furopean Community” section.) In September
1991 the Committee established a panel in response to
a Norwegian complaint about U.S. countervailing
duties on imports of fresh and chilled Adantic salmon
from Norway. The Committee established another
panel in September, following a U.S. complaint about
Canadian countervailing measures against grain com.
The Committee also undertook in September to resolve
a U.S. complaint against the EC regarding subsidies to
the Airbus consortium, an issue separate from the U.S.
complaint against the aforementioned German
exchange-rate scheme. (For additional discussion of
this dispute, see chapter 4, “European Community”
section.) At a special meeting in December 1991, the
Committee established a panel regarding a Canadian
complaint against the United States concerning U.S.
trade measures that Canada considered inconsistent
with U.S. obligations under the Subsidies Code.
Canada contested both the U.S. imposition of a
bonding requirement onr imports of softwood lumber
products from Canada and the initiation of a U.S.
countervailing-duty  investigation into Canadian
policies on natural resource use and pricing, of which
particular Provincial practices for harvesting lumber

were 10 be scrutinized. (For additional information,

see chapter 4, “Canada” section.)%8

Antidumping Code

The GATT Antidumping Code® elaborates the
provisions of aricle VI (Antidumping and
Countervailing Duties) under the general agreement on
the use of antidumping duties to offset the margin of
dumping, Antidumping duties may be imposed only

upon an official finding of dumping, as well as upon a

finding that a domestic industry is being injured,
threatened with injury, or that the establishment of a
domestic industry is being retarded by reason of
imports. Such injury arises typically from imported
merchandise being sold, or “dumped,” at prices below
those prevailing in the domestic market where the
products originate, but also from those imports sold at
prices below the cost of production. The code provides
for surveillance of antidumping measures by
signatories through its notification and review
requirements. Members must, for example, notify their
antidumping legislation and regulations to the
Committee for examination and twice a year must
report antidumping actions taking place in the previous
6 months. The code also governs the
dispute-settlement procedures under the agreement.
The code is administered by the Commitiee on
Antidumping Practices, which is composed of code
signatories. In 1991 there were 25 signatories plus
Argentina, which signed the agreement provisionally in
April. No meetings took place of the Ad-Hoc Group
on the Implementation of the Antidumping Code
during 1991.

Notification and Review

By late 1991, 22 signatories had notified the
Committee about their domestic antidumping
legislation. Four signatories—Australia, Poland, the
United States, and Yugoslavia—informed the
Committee of changes to their antidumping legislation.
The Committee proceeded to examine the changes and
continued examining particular antidumping laws and
regulations from Australia, the EC, Korea, and the
United States.. The Committee finished examining
other antidumping legislation from Australia, Canada,
New Zealand, and the United States during 1991.

By late 1991, 14 signatories’® had told the
Committee that they had instituted no antidumping
action during the first half of 1991. Ten signatories, on
the other hand, notified the committee of antidumping
action during this period; they were Australia, Brazil,

. Canada, the EC, Finland, Korea, Mexico, New

Zealand, Poland, and the United States.

Consultations and Dispute
Settlement

In 1991 the Committee continued with the one case
pending before it’! and, in October, established two
new dispute-settlement panels under the code. One
pane! dealt with a complaint brought by Norway
against the United States, concerning antidumping
duties levied on imports of fresh and chilled Atlantic
salmon. The other panel focused on a complaint from
Mexico against the United States, conceming
antidumping duties imposed on imports of grey
Portland cement and cement clinker from Mexico.

The Committee also assisted in consultations and
attempted conciliation in a number of complaints
brought by code signatories during 1991. Hong Kong
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requested the Committee’s assistance in resolving a
case conceming U.S. antidumping duties on
manmade-fiber sweaters from Hong Kong. Another
complaint was brought by the United States against
Korea and concemed antidumping duties imposed on
imports of polyacetal resins from the United States. A
third complaint was registered by Sweden against the
United States and its antidumping duties on imports of
stainless steel plate from Sweden.

Several signatories informed the Commintee that
bilateral consultations would be held under the
auspices of code article 15:2. Brazil informed the
Committee of its request for bilateral consulations
with the EC, concemning antidumping proceedings
. initiated on imports of cotton yam from Brazil. Japan
informed the Commitiee that it had asked for bilateral
consultations with Korea regarding polyacetal resins
and with the EC over audiocassettes and tapes.

Other topics discussed during 1991 included—

e A review of EC duties levied on
audiocassettes, tapes, and electronic
typewriters from Japan; and

e U.S. antidumping actions concerning
antifriction bearings from Sweden;
ponable electric typewriters from Japan
and Singapore; circular welded steel pipe
and wbe from Mexico; flat-panel displays
from Japan; and magnesium, nepheline
syenite, and brass sheet and strip from
Canada.

Customs Valuation Code

The Customs Valuation Code establishes a single
set of rules to determine the customs value of imported
goods. These rules, which are intended to provide a
fair, uniform, and neutral system of valuation,” are
used to help customs officers in participating countries
determine the value of imports, as a basis in assessing
ad valorem duties. The code has given greater
precision to the provisions on customs valuation
already found in the GATT and has led to widespread
harmonization of valuation systems. For traders it has
made the cost of duties more predictable.”3

The Customs Valuation Code took effect on
January 1, 1981, with 16 original signatories. By late
1991 it had 28 signatories, plus Poland which has
accepted the code pending ratification. Poland has
been implementing the code’s provisions since January
1, 1990, as part of basic legislation aimed at
transforming the Polish economy. Thin_’y-four
countries plus three international organizations™ also
take part as observers to the code.
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Committee Activities

The Committee on- Customs Valuation met twice
during 1991 to discuss matters related to the code’s
implementation and administration. To promote
transparency, signatories must inform the Commitiee
of changes in customs laws and regulations and in their
administration. During 1991 the Committee examined
the implementation and administration of the code by
Australia, Argentina, Cyprus, the EC, India, Malawi,
and Zimbabwe and concluded an examination of
amendments to Korean legislation. The Committee
also completed its 11th annual review of the
implementation and operation of the code.

Technical Committee

At its only meeting in 1991, the Technical
Committee of the Customs Valuation Code heard a
report from the GATT Secretariat on the lalest
developments in the Uruguay Round, including
negotiations concemning valuation. Several observers
indicated that adoption of the measures agreed to in
October 1990 could remove the last obstacle 10 their
joining the code. These measures include a decision to
allow customs ofTicials to require additional proof from
importers concerning the declared value of goods and
another that sets out a 5-year transition period in which
developing countries can retain valuation systems
based on officially fixed prices (not otherwise
permitted under the code).” The new draft text of the
Uruguay Round Final Act, announced in December
1991, retained these customs valuation measures.’s
Other topics discussed in the Technical Commitiee
included the publication of a customs valuation control
handbook, technical assistance and training seminars,
confirmation of commissions, and the definition of
royalties and license fees.

Agreement on Import Licensing
Procedures

The Agreement on Import Licensing Procedures is
aimed at simplifying the procedures that importers
must follow to obtain licenses. The agreement
enterered into effect January 1, 1980.- The agreement’s
membership remained constant throughout 1991,
currently covering 26 countries plus Argentina, whose
signature is pending ratification.  Thirty other
governments and two intermational organizations—the
International Monetary Fund and the United Nations
Conference on Trade and Development—have
observer status.

The Committee held two meetings in 1991, in
March and in October. At the March meeting the
Committee received further replies to a GATT
questionnaire on import licensing from signatories. At
the same meeting the Committee welcomed Bolivia as
a new observer and agreed to grant observer status to
the Soviet Union.”’” Romania also briefed the
Commituee on the details of a liberalized import- and




export-licensing system that the country planned to
adopt.

At the October meeting the Committee took note of
revised, corrected, or updated replies (o the
questionnaire from certain signatories and of
information on the implementation and administration
of some signatories’ import-licensing systems. The
Committee acknowledged as well that Romania had
instituted its new licensing systern. In addition, the
Committee undertook its sixth biennial review of the
implementation and operation of the agreement.

At both 1991 meetings the Committee received
publications from some signatories on their
import-licensing procedures. Throughout the year, the
Commitiee continued its discussion on the relationship
of its own work to the import-licensing work done in
the Uruguay Round. Talks on amending the original
agreement were held in the Round throughout 1991
under the auspices of the Negotiating Group on MTN
Agreements and Arrangements.’8

Standards Code

The Standards Code, formally known as the
Agreement on Technical Barriers to Trade (TBT),
entered into force on January 1, 1980. The aim of the
code is o ensure that procedures and sysiems relating
to product standards, technical regulations,’ testing,
and certification ofsgroducts do not create unnecessary
barriers to trade. The code currently has 38
signatories plus Argentina and Rwanda, whose
signatures are pending national ratification. There
were no new signatories in 1991,

The group negotiating standards in the Uruguay
Round tentatively agreed to a revised Standards Code
in December 1991. The revised code is broader in
scope than the current one and allows for coverage of
regional standards bodies, strengthened rules on
conformity assessment, coverage of processes and
production methods, and improved dispute-settlement
provisions.sl (For further information on the
negotiation of the new Agreement on Technical
Barriers to Trade, see chapter 1, “Trade and the
Environment” section.)

Committee Activities

The Commitiee on Technical Barriers 10 Trade
(TBT), which administers the code, met twice during
1991 to discuss proposed improvements and problems
in implementing the code, to exchange information,
and to handle administrative matters. Although it was
primarily concemed with the implemeniwation of
existing provisions and administration of the code,
during 1991 the TBT Commitiee continued to focus on
individual signatories’ proposals (0 improve, clanfg'
and expand the code as part of the Uruguay Round.82
In October the TBT Committee held its 12th annual
review of the operation and implementation of the
code.

Code of Good Practice

A significant topic of discussion in 1991 was the
additon to the Standards Code of a Code of Good
Practice for the preparation, adoption, and application
of standards by central govermments, State and local
governments, nongovernmental bodies, and regional
standards organizations.83 As pant of the Uruguay
Round, the group negotiating standards further
developed the draft Code of Good Practice, which was
tentatively agreed to in December 1991. This Code of
Good Practice would require advance notification of
new or proposed standards that could affect
intemational trade, and it would also require
signatories to provide interested parties with an
opportunity to comment on the draft standards. Central
governments would also be required to ensure that
State and local govermnment bodies that develg sP
standards abide by the Code of Good Practice.®
However, the Central Secretariat of the International
Sundards Organization (ISO), as a technical body
advising the Standards Code Committee, voiced
private-sector opposition to the Uruguay Round Code
of Good Practice and suggested the development of an
alternative, voluntary code based on intemational
consensus—a position supported by the United
States.35 In November the Committee decided that
upon final completion of the ISO/TEC Code.36 it would
evaluate the ISO code’s implications for the operation
of Lhe7l99] Agreement on Technical Barriers to
Trade.®

Other Committee discussions in 1991 centered on
trade and the environment and on notification and
comment periods for proposed standards. Bilateral
consultations were held under the auspices of the
Committee.

International Dairy
Arrangement

The principal objectives of the International Dairy
Arrangcment (IDA) are to expand and liberalize world
trade in dairy products, to avoid surpluses and
shortages of dairy products in intemmational markets,
and to maintain prices at equitable levels.38 These
objectives are pursued through the activities of the
International Dairy Products Council, which oversees
the arrangement and meets twice a year to evaluate the
world dairy products market. The arrangement came
into operation on January 1, 1980 and has been
extended until December 31, 1994.8% It currently has
15 signatories (including the 12 EC member states,
which count as one signatory) plus Egypt, whose
signature awails ratification. The United States is not
currently a participant in the arrangement.

In additon to the International Dairy Products
Council, the arrangement also established three
Commitiees 1o supervise the three protocols annexed to
ity The three protocols set out minimum export
prices for dairy products,’ with their respective
Commitices overseeing compliance by participating
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~countries.3 During 1990 the Protocol Committees,
concerned about the unsatisfactory situation in the
world dairy market, called upon participants to observe
the minimum export prices fully. An appeal was also
made to nonparticipants not to sell dairy products at
prices below prevailing market prices and not below
the agreed minimum export prices.%

The Council held two meetings in 1991 o
evaluate® conditions in the international dairy
products market. In a report issued by the GATT
Secretariat?® it was noted that events in the former
Soviet Union,%” which accounts for roughly 25 percent
of world butter consumption, were having a major
effect on the world butter market. A growing
consumer preference for low-calorie products also
added to the downtum in butter prices and the
50-percent rise in world butter stocks in 1990-91.
World butter stocks are estimated to have increased to
1.08 million tons in 1991, with the EC and the United
States being the principal holders of stocks.%8

The Secretariat’s report also indicated that prices
for milk powders in 1990 had suffered due to
depressed market prices for butter. In 1991, however,
powder prices firmed following a weakening of the
U.S. dollar and further restraints in milk deliveries,
notably in the EC. The Secretariat reported that world
cheese exports grew by 2 percent in 1990 and were
expected to increase by another 2 percent in 1991.99

Arrangement Regarding Bovine

Meat

The Armangement Regarding Bovine Meat
promotes international cooperation toward expansion,
liberalization, and stabilization of trade in meat and
livestock.!® The Intermational Meat Ccancil (IMC)
supervises the arrangement and evaluates the world
market situation for meat products, The Meat Market
Analysis Group (MMAG), a subsidiary body set up by
the IMC in June 1981, assists the Council in the
analysis and evaluation of reports submitted to it on
trends in the world meat market. This group of experts
meets lwice a year, before sessions of the IMC,

In 1991 the arrangement had 24 signatories plus
Belize and Paraguay, which have signed pending
ratification.!®! No new members joined during 1991.
Participants in the arrangement account for about 90
percent of the world’s exports of fresh, chilled, and
frozen beef and veal (excluding intra-EC wade) and
more than 60 percent of both world consumption and
production,!02" Members encompass all major beef
exporting and importing countries, with the exception
of the former Soviet Union. The arrangement provides
for the collection and distribution of data on meat
production and trade, holds consultations on market
conditions, and provides a forum for discussion of
issues raised by participating countries.

The IMC held meétings in June and December of
1991 to discuss the operation of the arrangement, the
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situation and outlook in the international meat market,
and policy questions, In its regular sessions the IMC
noted that no substantive discussion regarding the
functioning of the arrangement had taken place since
the beginning of the Uruguay Round negotiations. In
the area of policy questions, discussion centered on
stabilization mechanisms introduced by the EC in both
the sheep meat and beef sectors. Policy changes in the
United States, Poland, Bulgaria, Brazil, South Africa,
and Japan were also discussed.

With regard to market conditions the GATT
Secretariat’s report for the IMCI93 noted that the
international beef market faced low prices in 1991,
reflecting a continued excess of global production.
Large supplies of competing meats added to downward
pressure on beef prices, and a major drop in prices was
averted mainly because import demand sharply
increased in the former Soviet Union.!1%4 Although
global beef imports increased by an estimated 3.5
percent in 1991, purchases by -the United States and
Japan declined. Following a surge in beef imports
earlier in the year, the United States signed voluntary
export-restraint agreements with Australia and New
Zealand in November 1991. In terms of market
outlook the IMC predicted that poor global economic
prospects would dampen demand for beef in
industrialized countries in 1992. Competition from
other meats was expected to persist, but beef import
demand was expected 10 strengthen in the Middle East,
North Africa, and Asia. Overall the IMC estimated
that the international beef trade would show a slight
decrease in 1992.105

Government Procurement Code

The Govemment Procurement Code entered its
11th year of operation in 1991. The code seeks to
increase transparency in the laws, regulations,
procedures, and practices relating 10 government
procurement and 10 ensure that they do not serve to
protect domestic products or suppliers from
international competition.!% It requires signatories to
allow suppliers from other signatories 10 compete for
govemment contracts on conditions no less favorable
than those accorded to domestic suppliers. The code
also establishes common procedures aimed at
improving transparency by providing information on
proposed government purchases, on the opening and
awarding of bids by signatories agencies, and by
seting disputes. As of late 1991 the code had 12
signatories.

The Committee on Government Procurement,
which administers the code, met in session six times in
1991 and four times in its Working Group on
Negotiations. Their discussions focused on attempts to
overcome the impasse over article IX:6(b),!%7 reached
in December 1990 in conjunction with the Uruguay
Round Ministerial meeting in Brussels, Belgium. The
key issues under discussion included (1) expansion of
the code to cover new areas of procurement,
particularly  utilities and entilies purchasing



telecommunications and heavy electrical equipment;
(2) renegotiation of the code to cover services
contracts; and (3) extension of the code to subcentral
government entities.108. ‘ -

Differing U.S. and EC approaches to utilities and
- subcentral ‘government procurement coverage have
*-'been an obstacle in renegotiating the code.!® During
71991 EC negotiators expressed a keen .interest in

"bringing the - procurement activities - of - subcentral
entities, including those at the State level, under the

code.1®® The EC offered to cover 100 percent of its

central and subcentral procurement.above the current
code threshold, challenging other signatories to

respond.!!!

The United States answered that it would offer to
cover central government procurement not currently
covered by the code. In addition, the United States
was willing to include procurement contracts that had
been volunteered by its State Governments, which
would represent a significant portion of subcentral
government procurement. 1.S. negotiators also made
it clear, however, that such coverage of State
procurement would depend on the inclusion of EC
utilities under the code!!2—particularly entities that
purchase telecommunications and heavy electrical
equipment 113

Although the United States and the EC were unable
to bridge the gap between their respective positions
before the end of 1991, the negotiations of the
Committee culminated in a draft agreement, issued on
December 20, 1991, by the chaiman on his own
responsibility.!14  Significantly, the chairman’s text
included expanded coverage in all areas of greatest
importance to the United States, in particular
telecommunications and heavy electrical equipment.
The draft agreement also included provisions for
coverage of services contracts, as well as new
disciplines limiting the use of offset practices and
requiring all signatories 10 establish a local
bid-challenge system for improving enforcement of the
code.!!5 The chairman’s text was only a proposal,
however, and negotiations were to continue in 1992,

During 1991 the Commitice concluded its 1988
statistical review. Discussion continued regarding the
establishment of a uniform classification system for
statistical reporting. The Committee decided to
continue its appraisal of different statistical
classification sysiems when it became more clear to0
what extent services would be covered as a result of
the negotiations.

In 1991 the chairman announced that the Republic

of Korea wished to accede to the Agreement on
Government Procurement and to take part in the code’s
renegotiations.  Korea’s application to join the
agreement is currently under consideration by the
Committee. In other developments two new
dispute-settlement cases were initiated during 1991.
The United States initiated a complaint against Norway
for discriminating against a U.S. supplier of electronic
toll-collection equipment that attempted to bid on a

government-procurement contract for the city of
Trondheim. (For additional discussion of this case, see
chapter 5, “Enforcement of Trade Agreements and
Response to Unfair Foreign Practices™ section.) The
EC also initiated a case against the United Siates
regarding a NASA procurement, involving sonar
mapping equipment, which the EC considered to be
inconsistent with the provisions of the code. In both
cases panels have been established and are being heard
under the terms of article VII of the code.!16

Agreement on Trade in Civil
Aircraft

The Agreement on Trade in Civil Aircraft provides
for duty-free treatment of identified civil aircraft, civil
aircraft engines, and civil aircraft parts. The agreement
also secks to eliminate nontariff measures such as
official export credits and certain government
procurement policies. The number of signatories
throughout 1991 remained at 21 plus Greece, which
has signed the agreement pending national ratification.

The Committee on Trade in Civil Aircraft held two
regular meetings and one special meeting in 1991, At
each meeting the agenda was dominated by a U.S.-EC
dispute regarding the subsidization of the EC's Airbus
Industrie—particularly the exchange-rate guarantees
that the German Government provides to the parent
company of Deutsche Airbus, the German Airbus
partner, for losses due to exchange-rate fluctuations.
(For additional discussion of this issue, sce chapter 4,
“European Community” section.) One ongoing.area of
discussion relates to which GATT Committee—the one
concerning civil aircraft or the one on subsidies and
countervailing measures—should have jurisdiction
over the dispute.  Debate within the Aircraft
Committee over the appropriate Committee began in
1990, when the United States referred the matter to the
Subsidies Committee. The dispute also led to
discussions on revising the agreement itself.

The Committee continued ongoing bilateral
consultations stemming from the Airbus dispute on the
interpretation of arnicle 4 (Govemment-Directed
Procurement, Mandatory Subcontracts, and
Inducements) and article 6 (Govermment Support,
Export Credits, and Aircraft Marketing) under the Civil
Aircraft Code, and including article 8 (Surveillance,
Review, Consultation, and Dispute Settlement). The
Committee discussed at great length the German
Government’s exchange-rate scheme and held informal
consuliations on the EC request to renegotiate the
agreement.

The EC delegation called a special meeting in
April 1991, objecting to the United States’ referral of
the dispute over the German Government’s
exchange-rate subsidies to the Subsidies Committee
instead of to the Committee on Trade in Civil Aircraft.
At the time of the meeting a dispute-setilement panel
under the Subsidies Code was examining the
exchange-rate scheme, and the United States had
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recently requested an additional Subsidies Code panel
to examine the Airbus program in general. The EC
delegation declared that it reserved the right to ignore
the panel’s ruling if the EC deemed it unsatisfactory.
The EC delegation also noted that the Aircraft
Agreement was in need of a comprehensive revision.

The U.S. delegation defended its decision to pursue
the exchange-rate dispute under the Subsidies Code. It
asserted that the Civil Aircraft Code did not prohibit it
from referring the matter to the Subsidies Code and
that the pri issue was subsidies. The United
States stressed that the Aircraft Agreement did not
exempt the EC from honoring its obhgauons under the
Subsidies Code.

Regular discussions during the year devoted to
rencgotiating the agreerment concluded that there was a
common understanding that articles 4, 6, and 8 should
be addressed, although there was no consensus on the
formal launching of a procedure for renegotiating the

agreement. The EC delegation noted that it wished
such negotiations to begin as soon as possible. In a
separate matter the U.S. delegation voiced concern
over the Canadian Government's plans for the
sole-source procurement of flight simulators for
Citation aircraft. The U.S. delegation contended that
such a purchase could conflict with article 4 of ‘the
agrecment. '



Table 1

Contracting Parties to the GATT: Status as of Dec. 31, 1991

Contracting Parties to the GATT (103)

Antigua and
Barbuda
Argentina
Australia
Austria
Bangladesh
Barbados
Belgium
Belize
Benin
Bolivia
Botswana
Brazil
Burkina Faso
Burundi
Cameroon
Canada
Central African
Republic
Chad
Chile
Colombia
Congo
Costa Rica
Cote d'lvoire
Cuba
Cy

prus
Czech & Slov. Fed. Rep.

Denmark
Dominican Republic
Egypt

El Salvador!
Finland
France
Gabon
Gambia
Germany
Ghana
Greece
Guatemala’
Guyana
Haiti

Hong Kong
Hungary
lceland
india
Indonesia
Ireland
Israel

ltaly
Jamaica
Japan
Kenya
Korea
Kuwait
Lesotho

Luxembourg .
Macao!
Madagascar
Malawi
Malaysia
Maldives
Mata
Mauritania
Mauritius.
Mexico
Morocco
Myanmar
Netherlands
New Zealand
Nicaragua
Niger
Nigeria
Norway
Pakistan
Peru
Philippines
Poland
Portugal
Romania
Rwanda
Senegal
Sierra Leone
Singapore

South Africa
Spain
SriLanka
Suriname
Sweden
Switzerland
Tanzania
Thailand

0go

Trinidad and
Tobago

Tunisia

Turkey

Uganda

United Kingdom

United States
of America

Uruguay

Venezuela

Yugoslavia

Zaire

Zambia

Zimbabwe

1 New member in 1991,

Countries to whose territories the GATT has been applied and that now, as independent states,
maintain a de facto application of the GATT pending final decisions as to their future commercial

policy (29)

Algeria Fiji Saint Christopher Sclomen islands
Angola Grenada and Nevis Swaziland
Bahamas Guinea-Bissau Saint Lucia Tonga

Bahrain Kiribati Saint Vincent and Tuvalu

Brunei Darussalam Mali the Grenadines United Arab
Cambodia Mozambique Sao Tome and Emirates
Cape Verde Namibia Principe Yemen
Dominica Papua New Guinea Seychelles

Equatorial Guinea

Qatar

Source: GATT, International Trade 90-91, Geneva, 1992,
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Table 2
Signatories to the Tokyo Round Agreements: Status as of Dec. 31, 1991

{Accepted (A); signed, acceptance pending (8); provisional acceptance (P))

Gov't Dairy Customslmpont Civil  Anti-
Stan-  procure- Subsi- Bovine prod- valu-  licen-  air- dump-
dards ment dies meats ucts ation  sing craft  ing

Contracting Parties:
Argentina S
Australia .
Austria A A
Belgium
Belize
Botswana
Brazil
Canada
Chile
Colombia

Cyprus
Czech & Slov. Fed.Rep.
Denmark

Egypt
EC
Finland
France
Germany
Greece
Guatemala
Hong Kong?
Hungary
India
Indonesia
Ireland
Israel
haly
Japan
Korea
Lesotho
Luxembourg
Malawi
Mexico
Netherlands
New Zealand
Nigeria
Norway
Pakistan
Philippines
Poland
Portugal
Romania
Rwanda
Singapore
South Africa
Spain
Sweden
Switzerland
Tunisia
Turkey
United Kingdom
United States
Uruguay
Yugoslavia
Zimbabwe
Noncontracting Parties:
Bulgaria A A
Paraguay P

A
A
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A
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See footnotes at end of table.
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Table 2-Continued
Signatories to the Tokyo Round Agreements: Status as of Dec. 31, 1991

{Accepted (A); signed, acceptance pending (S); pmvisional acceptance (P); new member 1991 (+))

Gov't Dairy  Customsimport Civil  Anti-
Stand- procure- Subsi- Bovine prod- valu-  licen-  air- dump-
ards  ment dies meats ucts ation  sing craft  ing
Total signatories 38 12 24 24 15 28 26 21 25

" Reservation, condition, declaration, or any combination.
1 The EC is a signatory 1o all the agreements. Because the Standards Aereemem and the Civil Aircraft
Agreement cover matter that go beyond the authority of the EC, each of the EC member states is a signatory to these
reements.
%0 2 Hong Kong, which had been appiying several of the codes under the auspices of the United Kingdem, changed
its status under the codes in 1986, and is now a signatory in its individual capacity.

Source: GATT, GATT Activities 1990, Geneva, July 1991, Annex i, pp. 142-144.
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ENDNOTES

1 When acting in concert as a whole to adopt
decisions, the convention is to capitalize the words
contracting parties, as in "Ministers, meeting on the
occasion of the Special Session of the
CONTRACTING PARTIES at Punta del Este, have
decided to launch Multilateral Trade Negotiations
(The Uruguay Round).” The contracting parties seek
to adopt decisions by consensus, that is,
unanimously.

2 GATT, “Forty-Seventh Session of the
Contracting Parties,” press release No. 1524, Dec. 4,
1991, pp. 1-6.

3 GATT, GATT Focus, No. 87, Jan.-Feb. 1992,
p. 2.

4 USTR, 1992 Trade Policy Agenda and 1991
Annual Report, 1992, p. 33.

S Atticle XXVIII (Modification of Schedules) and
article XXVIll bis (Tariff Negotiations) provide the
mechanism by which a contracting party may modify
or withdraw tariff concessions. A GATT member

wishing to change previously agreed concessions, i.e.

concessions covered under article Il (Schedules of
Concessions), must enter into negotiations, as stated
in article XXVIll, with members “determined by the
CONTRACTING PARTIES to have a principal
supplying interest” as well as with "any other
contracting party determined by the CONTRACTING
PARTIES to have a substantial interest” in such a
concession, GATT, “Text of the General Agreement,”
Basic Instruments and Selected Documents, vol. IV,
Geneva, Mar. 1969, pp. 46-48.

6 USTR, 7992 Trade Policy Agenda and 1991
Annual Report, 1992, p. 30.

7 GATT, GATT Focus, No. 87, Jan.-Feb. 1992,
p. 4.

8 USTR, 1992 Trade Policy Agenda and 1991
Annual Report, 1992, p. 32.

9 Ibid.
10 GATT, GATT Focus, No. 87, Jan.-Feb. 1992,
p. 6.

11 GATT, “MFA Extended for 17 Months,” press
release No. 1516, Aug. 2, 1991, pp. 1-3. The MFA
succeeded the Long-Term Arrangement on World
Trade in Cotton Textiles, in place since 1962.

12 Argentina, Austria, Bangladesh, Brazil,
Canada, China, Colombia, Costa Rica, the Czech
and Slovak Federal Republic, Dominican Republic,
the EC, Egypt, El Salvador, Fiji, Finland, Guatemala,
Hong Kong, Hungary, India, Indonesia, Jamaica,
Japan, Korea, Macao, Malaysia, Mexico, Norway,
Pakistan, Peru, Philippines, Poland, Romania,
Singapore, Sri Lanka, Sweden, Switzerland, Thailand,
Turkey, United States, Uruguay, and Yugoslavia.

13 Article XiX is also known as the “escape”
clause and its actions as “safeguard™ actions.
Safeguard action is temporary under article XIX
wording in the general agreement, which allows a
concession to be suspended, withdrawn, or modified
only "o the extent and for such time as may be
necessary to prevent or remedy"” the injury.
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14 GATT, “Unilateral Trade Liberalization
Undertaken by 45 Countries, Reports the
Director-General of GATT," press release No. 1509,
Apr. 18, 1991, p. 10.

15 Ibid.
16 GATT, GATT Focus, No. 85, Oct. 1991, pp. 2,

17 GATT, GATT Focus, No. 78, Jan.-Feb. 1991,
p. 2. See also USITC, Operation of the Trade
Agreements Program (OTAP), 42nd Report, 1990,
USITC publication 2403, July 1991, p. 47.

18 GATT, GATT Focus, No. 87, Jan.-Feb. 1992,
p. 5. The panel report was subsequently adopted
Feb. 18, 1992.

19 GATT, GATT Focus, No. 78, Jan.-Feb. 1991,
p. 4.
20 Ibid.

21 On July 31, 1991, the EC Commission
adopted a proposal for an EC Council Regulation
establishing a system of support for producers of
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CHAPTER 3
Trade Activities OQutside the GATT

Although the General Agreement on Tariffs and
Trade (GATT) provides the multilateral framework
dedicated to international trade, several intemational
organizations also address world trade matters as part
of their focus on other international economic matters.
The Organization for Economic Cooperation and
Development (OECD) and the United Nations
Conference on Trade and Development (UNCTAD)
both provide a forum for consultation and policy
coordination on 2 host of economic issues of primary
interest to different country groupings. The OECD
addresses economic issues of interest to the 24
industrialized countries that make up its membership;
UNCTAD focuses on economic matiers relevant to
developing countries worldwide. Both cover a wider
range of subjects than does the GATT and do not aim
for the degree of intermational obligation specified
under the GATT framework. Nonetheless, work done
in the OECD and UNCTAD often complements that
done in the GATT, as well as serving on occasion as
the starting point for issues to be considered in the
GATT at a later stage. Other bodies, such as the
Customs Cooperation Council (CCC) and the
international commodity organizations, cover a
‘narrower range than the GATT, and so provide a basis
for coordinating and regulating specific aspects of
international trade.

The following sections detail U.S. participation in
these different bodies during 1991. In addition, 1991
activities in the Enterprise for the Americas Initiative
(EAI), steel import program, and U.S. Bilateral

Investment Treaty (BIT) program are covered, along
with the U.S.-Isracl Free-Trade Agreement, the
Long-Term Grain Agreement originally signed
between the United States and the Soviet Union, and
U.S. participation in the Multifiber Arrarigement
(MFA) and international trade in textiles.

Organization for Economic
Cooperation and
Development

Founded in 1960, the Organization for Economic
Cooperation and Development is the principal forum
for the world's industrialized countries to consult and

- coordinate on a broad range of economic issues. Its
three basic aims are (1) to promote the financial
stability and economic growth of its members, (2) to

promote sound economic development in nonmember
countries, and (3) to contribute to the expansion of
world trade on a multitateral, nondiscriminatory basis. !
The OECD’s 24 member countries are listed below:

Australia Greece Norway

Austria lceland Portugal
Belgium Ireland Spain

Canada taly Sweden
Denmark Japan Switzerland
Finland Luxembourg Turkey

France Netherlands United Kingdom
Germany New Zealand  United States

Yugoslavia and the Commission of the European
Communities, under special status, have also taken part
in OECD activities,

The OECD Council is the most authoritative arm
of the organization.  Meeting annually at the
Ministerial level, the Council brings together Ministers
of economics, finance, and trade-—as well as other
leaders—from each member country.? At this meeting
the Council discusses major economic and social issues
facing member countries and, in accordance with
decisions reached at the Ministerial meeting, the
Council takes action by directing the OECD work
program on these issues. The Ministerial communique
that follows the annual meeting typically addresses
these issues.

The OECD Council is assisted by the OECD
Executive Committee, which oversees the work
program and prepares Council meetings. The
organization also comprises more than 20 other
committees, as well as working parties and expert
groups, that cover topics ranging from economic policy
and the environment to capital movement and
computers.>  These committees, and the OECD
Council itself, are supported by the Office of the
OECD Secretary-General.4

In 1991 the OECD concentrated on the multilateral
rading system, national economic policies, reform of
member-state  agricultural policies, relations with
developing countries, and the environment. The
OECD also continued to examine its new role in
promoting economic reforms in the countries of
Central and Eastern Europe.

Ministerial Communique

The annual Ministerial meeting of the OECD
Council was held in Paris, France, from June 4 to 5,
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1991. In the face of slowed economic growth in the
industrial countries, the Ministers affirmed their
commitment to macroeconomic policies that support
noninflationary growth but stressed as well the
importance of policies that actively promote structural
change. These policies cover, as pointed out in the
Ministers’ communique, “the full span of economic
and social domains.”

The Ministers accorded their highest priority on the
global economic agenda 10 an early conclusion of the
Uruguay Round of the GATTS The Ministers
reaffirmed their governments’ “standstill”
commitments, agreed as part of the Round, to eschew
trade actions that would be contrary to their obligations
under the GATT. The Ministers stressed that
negotiations under way should not provide a pretext for
delays in trade-oriented siructural adjustment. They
also rejected policies of managed trade, unilateralism,
bilateralism, and sectoralism, although they did
acknowledge that regional integration can further
stimulate the liberalization process, provided that it
remains in conformity with the goal of strengthening
the multilateral trading system. Accordingly, the
Ministers asked the OECD to continue to monitor
developments in regional integration. .The OECD
Ministers also touched upon the need for a more global
perspective on trade-policy aspects of issues
traditionally considered to be largely domestic
concemns, such as agricultural policy.

The Ministers highlighted as well several issues in
the area of competition policy. They asked the OECD
to continue work on the interaction of competition
policies with trade and industrial policies. Industrial
subsidies, the Ministers reiterated, generally hinder
rather than improve structural adjustment, leading to
trade distortions and increased fiscal pressures. The
Ministers invited the OECD to systematically observe
the use of industrial subsidies whose monitoring, they
noted, could lead to the eventual definition of
commonly accepted OECD guidelines on the use of
such subsidies. The Ministers also welcomed progress
made toward a future agreement reducing the trade and
aid distortions that result from subsidized expon
credits and tied-aid credits.

Agricultural Policy Reform

As noted in the Ministers’ communique,
agricultural policy reform is a central concern of the
OECD. The OECD Ministers reaffirmed their
commitment to achieving substantial progressive
reductions in agricultural support and protection. They
noted that participants in the Uruguay Round had
agreed to conduct negotiations to achieve specific
binding commitments that entail reductions in
domestic support, market access barriers, and export
subsidies.

However, the Ministers acknowledged that there
had been limited progress in agricultural reform to
date. Since 1987, when the Ministerial Council
decided to address the issue of agriculture,® the OECD
has monitored member-state agricultural policies. As
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part of this effort it has issued an annual report that
uses quantitative indicators to gauge the level of
official involvement in the agricultural sector.” In May
1991 the OECD issued its fourth such report, which
showed that two major indicators of agricultural
subsidy levels in industrialized countries—producer
subsidy equivalents (PSEs) and consumer subsidy
equivalents (CSEs)—had increased from 1989 1o
1990.8 Net PSEs for the OECD as a whole climbed
from 41 percent to 44 pércent; CSEs rose from 33 to
36 percent. The net percentage PSE for the United
States increased by 1 percent, to 30 in 1990; the net
percentage PSE for the European Community (EC)
increased from 41 to 48 percent.’

Despite stated commitments and heavy rhetoric
from all sides, agricultural support policies remain
extremely resistant to modification in most countries. 10
The implications for the success of the Uruguay Round
were not overlooked in the OECD report. “Given the
existence of viable alitematives to current policies,” the
report stated, “it should be possible to overcome some
of the major obstacles to reform. The agricultural
sector must, at last, grasp the opportunity afforded both
by the Uruguay Round and the efforts to develop better
policy instruments,”!!

Trade and the Environment

In their communique, the Ministers endorsed a
report, prepared jointly by the OECD Trade and
Environment Committees, that identifies major
connections between the policy areas of trade and
environment. The Ministers called for additional
progress in this area 10 be reported at the 1992
Ministerial meeting and observed that such work could
contribute to the United Nations Conference on

‘Environment and Development (UNCED) in June

1992 in Rio de Janeiro, Brazil. (For additional
discussion of this topic, see chapter 1, “Trade and the
Environment” section.)

Celebrating its 100th session in 1991, the OECD
Trade Committee advised Ministers that the linkage
between rade and the environment was an issue that
may well become highly visible in the future. Initially,
the Trade Committee and the Environment Committce
each addressed the issue separately: it was addressed in
1991 by a joint trade and environment experts group o
examine further issues intersecting both areas. The
OECD countries account for only 16 percent of world
population and 24 percent of world land area, yet
produce nearly three-quarters of world GNP and trade
and account for fully one-half of world energy use, 45
percent of world carbon dioxide emissions, and 60
percent of the world’s industrial waste.12

The OECD Environment Commitiee met in
January 1991 for the first time at the Ministerial level.
The environment Ministers drew atiention 1o the
progress made toward integrating economics and
environmental decision making. The three main issues
discussed were (1) the state of the environment, (2)
reconciling the objectives of economic growth and
environmental protection, and (3) an environmental




strategy for the 1990s.13 The environment Ministers
affrmed in their communique that the key (o
sustainable economic development — and thus to
ensuring sound environmental management — was
“the full integration of economic and environmental
policies.”  “Environmental considerations,” the
Ministers maintained, “must be brought to bear
systematically on economic policy making.”} The
Ministers called for governments to improve their
policy integration and to eliminate economic policies
(subsidies, taxes, or other market interventions) that
adversely affect environmental objectives.” The
Ministers also identified energy, agriculture, transport,
and coastal zone management as four sectors in which
the integration of economic and environmental policies
could be improved and in which application of the
OECD “polluter pays” principle was endorsed.!6

In December 1991, Ministers of environment and
development met jointly to focus on new cooperalive
approaches to achieve sustainable development. A
major focus of the meeting was an effort o forge
common OECD positions on issues relevant to the
1992 UNCED.

Central and Eastern Europe

Political and economic reforms in Cenwral and
Eastem Europe continued to receive substantial
attention in 1991, both at the Ministerial meeting in
June and at other OECD meetings during the year,
Integrating these countries more fully into an open
world trading and economic system is a principal aim
of the OECD. In acknowledgement of these countries’
move away from authoritanian regimes and centrally
planned economies, the Ministers announced in their
communique their intention to expand economic
relations with nonmember countries. They enumerated
the many governments and multilateral organizations
involved in channeling international assistance to these
countries to_support their reforms and foster market
disciplines.!”

The Ministers also sought to agree that the OECD
Export Credits Arrangement!® would help Central and
Eastern Europe with grant aid (such as food aid,
humanitarian aid, or outright donations) but would not
use tied-aid credits. However, a final agreement on
this point was not reached in time for the Ministerial
meeting, and the Ministers expressed their commitment
to 99overcoming remaining obstacles before the end of
1991,

The Ministers offered Central and Eastern
European countries the technical expertise of the
QECD on formulation of government policies. In
particular, the Ministers underscored the role that the
Center for Co-operation with European Economies in
Transition (CCEET)!? could play in forming a
comprehensive and coherent assistance program for
these governments. They went on to emphasize the
special services and assistance available from the
QECD to countries under the CCEET’s Partners in
Transition (PIT) program, which was specially

designed for countries that are demonstrably
committed to a rapid transition to pluralist democracy
and a market economy. The PIT programs are
intended to aid these countries in the formulation and
development of sound market-oriented economic
policies. The Trade Commitiee hosted a special
workshop on problems encountered during the
transition (0 a market economy, directed principally at
Central and Eastern European economies. On June 4
the OECD signed memorandums of understanding
establishing PIT programs with the Czech and Slovak
Federal Republic, Hungary, and Poland.

Development Assistance
Committee

In December 1991 the annual high-level meeting
of the Development Assistance Commitiee (DAC) was
held with the heads of national aid agencies and major
multilateral institutions. In September 1991 the DAC
annual report was issued, showing the levels of official
development assistance (ODA) for member states and
for the OECD as a whole.

The official United Nations target for ODA is 0.70
percent of gross national product (GNP). Although
these assistance levels for the OECD increased by 4.5
percent in real terms in 1991, ODA remained at only
half (0.35 percent of GNP) the targeted level.
According to the OECD highlights of the report, ODA
levels “have been amazingly constant...for decades.”20

On an individual level, the figures?! were as

- shown:

Switzerland . .. .. 0.2
United Kingdom 0.27
Austria......... 0.25
New Zealand ... 0.22
United States . .. 0.21
Ireland ......... 0.1622

Norway ... 1.17 Belgium .
Netherlands 0.94 Canada .
Denmark .. 0.93 Germany
Sweden ... 0.90 Australia
Finland.... 0.64 ltaly ....
France .... 0.55 Japan...

000000
3 3 ¥

The report acknowledged the increased global
competition for the limited resources available for
development assistance and suggested that “the
capacity and resolve” of donor countries would be
severely tested over the next few years.

OECD Investment Instruments

Investment has long been a central point of
discussion in the OECD.23 Much of the present
coaperation among members on this issue is based on
the 1976 Declaration on International Investment and
Multinational Enterprises and its procedural
decisions.2* The declaration contains four interrelated-
instruments: (1) the National Treatment Instrument,
(2} Guidelines for Multinational Enterprises, (3)
International Investment Incentives and Disincentives,
and (4) Conflicting Requirements.?

Following one of the periodic reviews of the
OECD declaration and decisions, completed in 1991, a

57




number of improvements were made. First, members
agreed to more stringent obligations regarding
notification and examination, on a country-by-country
basis, of exceptions taken to the principle of national
treatment. Second, a new chapter on the environment
was added to the guidelines on multinational
enterprises, in recognition of the role that multinational
firms can play in better protecting the environment.
Third, members amended the declaration to include a
1984 agreement on general considerations and
practical approaches that could avoid or minimize the
imposition of  conflicting  requirements on
multinational firms by member-country govemments.
The greater willingness of member states to hold
bilateral consultations under the 1984 amendment
would effectively promote greater transparency of
national legislation affecting multinational firms.
Formal or informal arrangements among member
states would be easier 1o initiate as a result of this 1984
decision, particularly in situations in which no bilateral
investment amrangements exist between two member
states. Ministers agreed at the 1991 OECD Ministerial
meeting to continue efforts to reinforce and broaden
disciplines in the area of foreign direct investment.

Export Credits Arrangement

Following a 1990 mandate from the OECD
Council, participants in the Arrangement on Guidelines
for Officially Supported Export Credits tried to
strengthen the arrangement in time for the 1991 OECD
Ministerial meeting. The arrangement is designed to
regulate govemment-sponsored subsidies on export
credits.26 ~ Although the chairman of the Export Credit
Bodies advanced a proposal at the OECD Ministerial
mecting, it was accepted by neither the Ministers at the
OECD Council in June 1991 nor the heads of state
meeting later at the London economic summit of the
seven major industrial governments (G-7) in July 1991.
As a result the OECD Ministerial communique, issued
on June 5, 1991, called only for a strengthening of
disciplines under the arrangement. Ministers
committed themselves 10 overcoming the remaining
obstacles to strengthening the arrangement no later
than the end of 1991.

In October 1991, participants in the Export Credit
Committee reached a provisional agreement that would

further measures to reduce subsidies in the financing of

exports and in tied-aid credits. These measures aim to
ensure that trade flows are based on market forces, as
well as at secing that development aid is directed to
countries most in need of such assistance. By
December 1991, all participants confirmed this
agreement, known as the “Helsinki package.” This
package was expected to enter into force by February
1992. However, as of January 1992, participants were
unable to agree whether credit lines recently awarded
by several member countries were covered under the
new accord.?
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Customs Cooperation

Council

Founded by international convention in 1950, the
Customs Cooperation Council (CCC) promotes
uniformity in and simplification of customs procedures
among nations. Initially, the CCC was charged with
administering the Brussels Tariff Nomenclature (BTN),
a system for categorizing goods in trade. Later, the
CCC significantly revised the BTN and changed its
name to the CCC Nomenclatre (CCCN).

Beginning in 1973 the CCC undertook to prepare a
new product nomenclature based on the CCCN and
known as the Harmonized Commodity Description and
Coding System (HS). Since 1988, Lhe HS has been
adopted by 63 countries plus the EC28 as the basis for
national tariffs. Among other tasks, the CCC has
continued to help standardize customs valuation
practices, to ensure that developing countries receive
technical assistance in customs and tariff matters, to
seek common rules on the origin of goods in trade, and
to coordinate with other intemational organizations
responsible for customs matters and trade statistics.

Under 19 U.S.C. sections 1209 to 1210, the U.S.
Customs Service is the agency designated to supply the
U.S. delegation to the CCC. Overall policy with
regard to the HS is coordinated by the Office of the
United States Trade Representative: (USTR). In
addition, staff of the U.S. Intemational Trade
Commission participate as US representatives on
several bodies of the CCC.2?

HS Administration

In 1983, after 12 years of multilateral work, the
CCC opened for signature a convention on the
implementation of the HS as a uniform nomenclature
for tariff, statistical, and freight documentation
purposes. The United States, which had not adopted
the BTN or the CCCN, did approve the HS convention
and subsequently adopted a new HS-based tariff
schedule. Enacted in the Omnibus Trade and
Competitiveness Act of 198830 and implemented by
Presidential Proclamation 5911 of November 19,
1988,31 the Harmonized Tariff Schedule of the United
States became effective Janvary 1, 1989.32

In 1991 U.S. Government officials continued to
play an active part in the work of the CCC, its HS
Committee, the Scientific Commitiee (charged with
studying matters requiring particular expertise and
making recommendations relating thereto), and most
recently the Review Subcommitiee. The latter group is
engaged in a multiyear reexamination of the HS and
the accompanying  Explanatory Notes and
Classification Opinions, so that these can be updated o
reflect changes in technology, production, and pattemns
of trade.3® The Review Subcommittee has already
submitted recommendations concerning many chapters
of the HS and its related documents; the
recommendations are reviewed and approved ﬁrst by
the HS Committee and then by the CCC itself.34 This




work will continue until all 97 international-level
chapters of the nomenclature and their related notes
and opinions have been considered.

The HS and Scientific Committees, the
Nomenclature and Classification Directorate (a body of
experts within the CCC providing advice and training),
and the CCC continued to address questions regarding
the classification and description of particular goods in
trade. Among the many products considered in 1991
were safety lights, tissue stock, rubber boot bottoms,
track suits and ski ensembles, bulk containers, and
various chemicals. The work of these groups has also
focused on the use of the HS as a descriptive system
for other purposes. In that regard new subheadings for
ozone-depletng chemicals and for illegal drugs are
being reviewed as potential additions to the HS, so that
the movement of these goods can be monitored more
easily. 3’

Other Activities

Review of the draft Customs Valuation Control
Handbook, which is being disseminated o interested
governments to help them achieve consistent practices,
was completed by the Valuation Directorate in 1991.
The Technical Committee on Customs Valuation was
also active, examining such issues as the meaning and
scope of the term “right to reproduce the imported
goods” and that right’s relationship to pricing of goods
and to the interpretation of conditions in sales
agreements (such as the valuation of royalty and
franchising fees).36

The HS Committee and the Council have for some
time been involved in a review of member countries’
preentry classification information programs. Both
bodies encourage the member countries to adopt a
resolution or recommendation on the establishment of
such programs, which involve preentry binding rulings
on classifications of particular goods. The Council
also collects and disseminates classification opinions
among the member states, to assist in the consistent
application of the HS and to provide advice about new
products in trade.3”

Other projects on which considerable progress has
been made include a customs lab guide to assist in the
classification of chemicals and pharmaceutical
products. In addition, the CCC and its subordinate
bodies are working with the United Nations Statistical
Office, the Secretariat of the GATT, EUROSTAT (the
statistical entity of the EC), and other groups in
coordinating the collection and dissemination of world
trade and production data. The CCC is also focusing
on establishing an electronic commodity data base
using the HS nomenclature structure and is attempting
to achieve the use of uniform statistical units (such as
value or kilograms) in national tariffs3® The use of
common measurements for-particular tariff categories
would promote the comparability of trade data and
would thereby facilitate analysis and decision making.

United Nations Conference

on Trade and Development

The United Nations Conference on Trade and
Development (UNCTAD) was created as an organ of
the United Nations General Assembly in 1974 to
promote international trade as a means of accelerating
the economic advancement of developing countries.
Since its inception UNCTAD’s role has been limited
largely to the exchange of views on trade and aid
programs among countries that are at different stages
of economic development or that have different
economic systems.3> UNCTAD also has been the
forum for negotiation of multilateral agreements on
trade in various commodities such as coffee, sugar, and
€OCoa.

UNCTAD convenes once every 4 years. UNCTAD
VII was held in July-August 1987. UNCTAD VIII was
originally scheduled for September-October 1991, but
was delayed when Urugnay withdrew its offer to host
the conference in Punta del Este’’  Between
conferences, the Trade and Development Board (TDB)
holds two’ or more regular sessions per year and an
occasional special session. In addition, various
committees conduct research and pursue consensus on
specific issues related to international trade and
development.

The UNCTAD organizational structure was
modified during 1991. In the past, members were
divided into developed countries, developing countries
(the Group of 77), the People’s Republic of China, and
the former Communist countries of Eastern Europe and
the Soviet Union. Each group was represented at
conferences by a spokesperson who voiced the
consensus opinion of the group. Under the new
system, each country is free to express ils views
directly on all issues under consideration at
conferences.?!

Generalized System of
Preferences

The Generalized System of Preferences (GSP) is a
framework under which developed countries provide
preferential tariff treatment to certain goods exported
by developing countries. The GSP program was
discussed initially at the first UNCTAD. The authority
for GATT members to establish such a system of
preferences was granted in 1971 through a waiver of
article I of the GATT, which requires
nondiscriminatory application of MFN tariffs.42 The
UNCTAD Special Committee on Preferences is
responsible for overseeing the GSP.

The Committee on Preferences held its 18th
session in May 1991. The Committee unanimously
reaffirmed the importance of the system’s objectives
and recognized that UNCTAD VIII would provide an
opportunity for further consideration of the GSP as an
instrument of development. Several countries that
grant GSP treatment, including Japan, Finland,
Switzerland, Austria, Norway, Sweden, and Poland,
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had decided before the meeting to extend their schemes
for additional periods.*> The United States, however,
indicated that renewal of its GSP scheme would reflect
an assessment of the outcome of the Uruguay Round,
and thus renewal would probably not be considered
until 19924 (For additional discussion of the U.S.
GSP program, see chapter 5.)

The Committe¢ estimated that developing-country
products exported under the GSP schemes of OECD
countries increased from $32 billion o more than
$60 billion between 1982 and 199045 Despite this
impressive growth, however, much of the 18th session
focused on the shortcomings of the GSP sysiem and
individual couniry schemes. The most significant
problems cited by the Commitice were (1) the
prevalence of nontariff barriers, (2) a basic mismatch
between what developing countries could export and
the products covered under the major GSP schemes,
and (3) limitations and restrictions and differentiated
granting of preferential treatment © beneficiaries. 46

Further discussion centered on the lack of
consistency among various GSP schemes with regard
to product coverage. Developing countries pointed out
that restrictions on preferential wreatment are imposed
on a yearly basis in most schemes, making the
preferences unpredictable and oo complicated to use.
The U.S. GSP scheme, for example, uses the
“compelitive-need” criterion, which provides for the
withdrawal of preferential treatment when imports of a
particular product from a particular beneficiary exceed
50 percent of total U.S. imports of that product or a
certain dollar value.4?

Another issue addressed was simplification and
improvement of the various rules of origin under the
GSP. Some developing countries complained that rules
of origin are often oo strict, limiting market access for
a number of important developing-country exports.4®
The Committee urged developed nations to consider
incorporating a new provision into their GSP schemes
whereby the value of imporied inputs from countries
granting GSP treatment further processed in the
beneficiary country would be counted under the GSP
rules of origin, making it easier for the rules-of-origin
requirements to be met.4?

The main changes in GSP schemes worldwide
described by the Committee in the period since its 17th
session in March 1990 included the extension of
beneficiary status, on a temporary basis and within the
context of the fight against drugs, by the EC o
Colombia, Bolivia, Peru, and Ecuador.’® Namibia
became a beneficiary of the schemes of Austria,
Finland, Norway, Sweden, Switzerland, the United
States, and the EC. Mongolia became a beneficiary of
the schemes of the EC, Austria, and Switzerland.
During 1990-91 the EC and Austria also extended
preferential treatment, on a temporary ‘and exceptional
basis, to Poland, Hungary, the Czech and Slovak
Federal Republic, Bulgaria, and Romania.5! The
United States in 1991 also explored the possibility of
granting preferential treatment to these countries,
extending GSP treatment to the Czech and Slovak
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Federal Republic on April 25, 1991, and to Bulgaria on
December 4, 1991.

Trade Finance

Following up a resolution adopted during the fifth
session of the UNCTAD Commitiee on Economic
Cooperation among Developing Countries, the
UNCTAD Secretariat, along with relevant international
organizations, issued several reports during 1991 on
the issue of trade finance. UNCTAD’s concern was
that the current efforts of developing countries to
liberalize and expand their mutual trade could be
limited by the inadequacy of their trade-financing
systems, both in terms of overall capacity and degree
of specialization.

- Areport issued by the Secretariat in July 1991 took
the view that trade financing is unavailable to most
exporters in developing countries because of external
and intemal factors that include imperfect market
conditions, lack of capital, and foreign—exchangc
constraints imposed by national monetary authorities.>?
The Secretariat’s report further argued that
rade-finance operations in many developing countries
lack specialization in trade-finance services and are
often subsidiary to other functions, such as banking.33
UNCTAD estimated that the financing need for
developing-country exports currently ranges from $6.3
billion to $14.9 biilion annually.

UNCTAD, working with a U.S. consulting firm,
also issued a study in May 1991 that considered
whether an interregional trade-financing facility
(ITFF), for financing trade among developing
countries in nontraditional exports,”® could be
established on a commercially viable33 basis.’¢ The
study demonstraied that even under 10 different
scenarios that tested sensitivity 10 changes in the base
model, an ITFF could remain commercially viable.
The report also argued that, using UNCTAD estimates
of projected need for nontraditional export financing,
an ITFF for such exports might increase South-South
trade (that is, trade among developing countries and the
need to finance il) by approximately 6 percent
annually.5’ The report indicated that under the most
realistic scenarios conceived the ITFF should be able
to provide between $1.4 billion and $7.9 billion
annually in trade finance within § years.’8

The TDB, at its 38th session held in Geneva from
September 23 to October 4, 1991, adopted resolution
394, which called upon the UNCTAD Secretariat to
undertake  consultations with all interested
governments on the feasibility of establishing an ITFF
among developing countries.’® The United States and
other industrialized countries are expected to respond
to the Secretariat’s proposals by the end of 1992.60

Restrictive Business Practices

Resolution 35/63, adopted at UNCTAD's fifth
conference on December S, 1980,5! calls upon the
organization to act in an advisory and training role to
assist developing countries in detecting and effectively



controlling restrictive business practices (RBPs).
UNCTAD has concentrated on two categories of RBPs:
(1) “horizontal RBPs,” or cartel arrangements, that
dominate the domestic market, imports, exports, or
world markets, and (2) “vertical RBPs,” or practices
such as actual or threatened refusals to deal, resale
price maintenance&zlied selling, exclusive dealing, and
predatory pricing.

An Intergovermnmental Group of Expernts (IGE)
meets annually to review cases of RBPs encountered
by developing countries and to discuss legislation
introduced by various countries to control RBPs., At
the 10th annual meeting of the IGE, held in Geneva on
October 21 to 25, 1991, the UNCTAD Secretariat
reported that it had substantially expanded its technical
assistance activities in the area of RBPs during 1991.63
According to the Secretariat developing countries, as
well as countries in transition from centrally planned to
market economies, have recently shown considerable
interest in competition policies and RBP control. A
major reason for this increased level of interest relates
to the economic reforms adopted in a growing number
of countries that involve a divestment of state
monopolies, privatization, and the dismantling of
subsidies and price controls.

Another area of concem covered by the IGE in its
10th meeting was the recent increase in mergers,
acquisitions, and joint ventures and their effects on
international markets and developing economies. In a
report issued by the UNCTAD Secretariat, the IGE
noled that there was a massive increase in mergers in
developed countries during the 1980s and that the level
of activity is likely 10 continue in the 1990s.55 On the
other hand, there has been relatively linle merger
activity in developing countries, but the growth rate
has been significant in such regions as Laun America.
The IGE pointed out that the increased level of merger
and acquisition activity, although not without benefits
for developing countries, may also give rise to
monopolies, cartels, and other conditions of imperfect
competition. The group recommended that developing
countries exert “greater vigilance 10 ensure that
horizontal arrangements do not eliminate competitors,
that vertical arrangements do not foreclose production
inputs or distribution channels, or that conglomerate
mergers do not lead to the control of small economies
resing in a few hands.”®  The group also
recommended full implementation of the Set of
Principles  and Rules on Restrictive Business
Practices,5” improved transparency and information
sharing among governments on arrangements affecting
competition, and further study of the interrelationships
between competition and trade policy.68

Shipping

In its 14th session in June 1990, the UNCTAD
Committee on Shipping adopted resolution 67 (XIV),
which requested the Secretary General of UNCTAD to
convene a group of experts during 1991 to discuss
developments in multimodal transport and to take stock
of the principal problems experienced by users and

providers of multimodal transport in operations with
developing countries. To facilitate the work of the
group of experts, the Committee on Shipping also
requested the UNCTAD Secretariat to provide the
group with a series of studies on different aspects of
mgl:)ltigodal transport before their meeting in March
1992.

Many of the UNCTAD Secretariat’s efforts have
focused on present inefficiencies in the transport and
shipping sectors of developing nations and the effects
of those inefficiencies on international trade. A report
issued by the Secretariat in November 1991 dealt with
the practical problems faced by government and
commercial parties in transporting goods to and from
developing countries. The report indicated that -
inefficient road, air, railway, and shipping services can
act as significant impediments to regional and
international trade.’ The report also noted that the
shipping industry in most developing countries is under
strong government direction and control, and that this
control can severely constrain the ability of shipping
companies in these countries to apply coherent
business policies.’! Further, the Secretariat’s report
pointed out that the governments of many developing
countries appear to look on shipping as an ancillary
service for promoting foreign trade rather than as a
commercial business enterprise in a highly competitive
environment.”2

Another report published by the UNCTAD
Secretariat in  November 1991 described the
importance of electronic data interchange (EDI) and
elecronic data processing (EDP) technology as a
means of administering transport information and
facilitating international trade.”® The report indicated
that the adoption of such technology will become
increasingly vital to the shipping industries of
developing countries as more advanced shipping
nations develop a global EDI system.”

Negotiation and Operation of
International Commodity
Arrangements

Within the United Nations system UNCTAD is the
primary organization responsible for international
commodity policy and commodity rade. In this role
UNCTAD has promoted the negotiation of
international commodity agreements among producing
and consuming countries to stabilize market conditions
for a wide range of primary products of vital economic
importance to developing countriecs. UNCTAD’s
Commitee on Commodities annually monitors the
operation of international commodity agreements,

At the end of 1991 the United States was a member
of six international commodity agreements, which
cover coffee, natural rubber, jute, sugar, tropical
timber, and wheat. The United States was not a
participant in a seventh agreement, which covers
cocoa. The United States may enter into such
agreements through executive agreements, treaties
requiring ratification by a two-thirds majority of the
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Senate, or through specific enacted legislation, A
treaty is the customary route. In general, the United
States has expressed concern regarding the potential
for long-term market distortions under international
price-stabilization mechanisms. The United States
coniends that world markets should be allowed to
operate freely and without government interference,
U.S. efforts are focused on promoting research and
- development  funding rather than on market
intervention.” However, the United States has shown
that it is willing to consider participation in a
commodity agreement if there is a demonstrated need
in an economically sound market and a balance
between producer and consumer interests.”®

Three of the agreements {cocoa, coffee, and natural
rubber) contain specific mechanisms designed to
reduce fluctations in prices, to improve long-run
producer eamings, and to deliver a steady, adequate,
and reasonably priced supply of the commodity to the
consumer. The cocoa and natwral rubber agreements
provide for market intervention through the buying and
selling of buffer stocks to moderate price swings. The
coffee agreement, on the other hand, uses export quotas
to stabilize prices, For a price-stabilization
arrangement to be viable, the proposed price range
must be compatible with the anucipated long-term
market trend. In addition, the price-affecting
mechanism must be sufficiently flexible to allow prices
to move up or down in response to changes in
international supply and demand. The agreements
covering jute, sugar, tropical timber, and wheat are not
specifically designed to stabilize prices. Instead these
agreements seck to promote research on and market
development of their respective commodities.

Cocoa

The cumrent Intermational Cocoa Agreement
(ICCA)"? was concluded in July 1986 and officially
went into effect in January 1987.7% Unlike the
previous 1980 agreement, the 1986 ICCA included as a
member the world’s largest producer of cocoa: Cote
d’Ivoire. The agreement was scheduled to be in effect
through 1990. However, because the signatory
countries were unable (o negotiate a new agreement by
the end of that year, the 1986 ICCA was extended for
an additional 3 years.” Many unresolved problems
pose obstacles to the successful conclusion of a new

ICCA—among them the fact that producers favor an
export-quota system to regulate supply, whereas
consumers have proposed a withholding scheme in the
producing countries t0 complement present buffer
stock remaining from the 1986 ICCA.

The United States has not been a member of any
of the ICCAs for a variety of reasons. Most notably
the US. Govemment believes that buffer-stock
agreements—arrangements whereby reserve stocks of
a given commodity are bought and sold to stabilize
price levels—generally do not work, that the cocoa
agreements have been inadequately funded, and that
unrealistic grice ranges are specified in the
agreements.3® The 1986 ICCA’s 250,000-metric-ton
{mt) buffer stock includes 100,000 mt of cocoa carried
over from the 1980 ICCA. The buffer stock is
financed by a 1.4-cent-per-pound levy on member
exports and on member imports from nonmembers.
The ICCA provides for semiautomatic adjustment
mechanisms and price reviews. Prices in the current
ICCA are denominated in special drawing rights
(SDRs) to moderate currency fluctuations.3! Table 3
lists the price ranges82 of the ICCA for buffer-stock
operations in 1991.

Cocoa prices under the agreement are determined
by reference to a daily price and by an indicator price
expressed in SDRs per mt. Prices are reviewed
annually and are adjusted automatically by 115 SDRs
per mt, up or down, if they are not within the
mandatory intervention levels and if the buffer-stock
manager has bought or sold 75,000 mt of cocoa within
a 6-month period.®3

The ICCA also includes a provision for a
withholding scheme in case the buffer stock is unable
10 maintain prices within the designated range.8¢ The
release of cocoa from the withholding scheme would
begin when the indicator price has been at or above the
median price for 10 consecutive market days.
Buffer-stock sales cannot resume until all cocoa has
been released from the withholding scheme.

Coffee

The current Intenational Coffee Agreement (ICA)
entered into force provisionally in October 1983 and
definitively on September 11, 1985. The United States
participates in the ICA along with 74 other nations,

Table 3 '
ICCA reference, Iintervention, and trigger prices for buffer-stock operations, 1991
Approx.

SDR/mt doliar/b.
Upper trigger action (must sell) price .................. .. ...l 2,155 $1.33
Upper intervention (may Sell) priCe .. .........ccoiviirsiiaansiiieseenneenas 2,100 1.29
T LT L= T T - 1,820 1.12
Lower intervention (may buy) price .. ...... .ot ivriiiienrenereriieeeneainnnns 1,540 .95
Lowaer trigger action (mustbuy)price ............. ... .ot 1,485 .92

Source: International Cocoa Organization.
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including 50 producing countries that account for more
than 99 percent of all coffee traded on the world
market. The present agreement, which will expire on
September 30, 1993, is the second 2-year extension of
the original 6-year agreement, which came into force
on September 30, 1983, The International Coffee
Organization (ICO) administers the ICA under rules
. and regulations established by the International Coffee
Council (ICC). .

On July 3, 1989, the ICC suspended export quotas,
and it has elected to maintain the suspension until the
expiration of the current agreement in September 1993
or until a new [CA can be negotiated. Following the
suspension and the resulting increase in supply, coffee
prices declined significantly. The 1991 yearend ICO
composite indicator price fell by 7 percent from the
1990 composite price to 67 cents per pound, nearing a
16-year low (table 4). Officials at the U.S. Department
of Agriculture (USDA) report that disagreements
among ICA members over market shares, discount
sales to nonmembers, and the problem of availability
of the types and qualities of coffee desired by
consuming countries continue to undermine
negotiations aimed at restoring the ICA’s export quota
system.

The September 1991 meeting of the International
Coffee Council ended without establishing a basis for a
new ICA, but members did agree to set up a working
group 1o review all proposals for a new ICA.3> The
major topic of disagreement continues to be which
market regulatory system to adopt in a new ICA 36
There is widespread agreement, however, that the
market must be regulated and that all importing and
exporting countries should participate in such
regulation. Most producing and consuming countries
want a return to export quotas, the latter being the focal
point of the most recent pact. Even Brazil, which had
stood in opposition to export quotas, has stated that it is
prepared to accept export quotas provided “the
allocation. . .reflects the real caPacity of exporting
countries to supply the market."8

Table 4

Sugar

The 1987 International Sugar Agreement (ISA)
entered into force on January 1, 1988, following the
expiration of its predecessor, the 1984 ISA. The
Intemmational Sugar Organization (ISO), located in
London, administers the agreement. Concluded on
September 11, 1987, the current ISA operated for its
slated 3 years and was scheduled to expire on
December 31, 1990. The ISO Council, however, voted
in November 1990 to extend the 1987 agreement for
another year, hoping that within this time the Uruguay
Round of the GATT would be concluded. The 1987
ISA allows for two such extensions, which require a
two-thirds vote by the exporting members and a
two-thirds vote by the importing members. When
itbecame clear that the Uruguay Round would not be
concluded before the end of 1991, the Council voted to
extend the 1987 agreement a second time,38 allowing it
to run through December 31, 1992.89

Like its predecessor, the 1987 ISA is merely an
administrative agreement and does not contain
economic provisions to control prices.?® The only
change the 1987 ISA makes with regard to the previous
agreement is the method of financing the ISO. Rather
than an even split between importers and exporters,
importers are liable for only 42.5 percent of the costs,
and exporters are accountable for the remaining 57.5
percent. This change was made to distribute more
equally the burden of payment between the two groups,

* as more exporters than importers are signatories to the

ISA.

As of November 1991 the ISO listed 45
signatories. (The 12 EC countries constitute 1
member.) Since then, however, the United States,
Pakistan, and Canada have withdrawn from the ISO,
and the exact status of the republics that formerly made
up the Soviet Union is uncertain. Following the initial
breakup of the Soviet Union, however, the republic of

Green coffee: International Coffee Organization monthly average composite indicator prices, on

the baslis of the 1979 agreement, 1987-91

(Doliars per pound)

Month 1987 1988 1989 1990 1991
January ..., $1.18 $1.15 $1.27 $0.63 $0.69
February ................... 1.16 1.21 1.18 .67 71
March ..............0clne 1.01 1.18 117 75 73
il 1.04 1.16 1.18 .75 72
AY e .11 1.16 1.16 .73 68
June ... 1.02 1.19 1.05 .70 66
July o .96 1.14 77 .68 64
August .............oell .98 1.07 69 .74 63
September ................. 1.05 1.14 €9 .76 67
October ...........ccvounn. 1.1 1.14 61 74 63
November .................. 1.16 1.14 62 .70 64
December .................. 1.15 1.24 62 .73 63
Average ................... 1.08 1.16 92 .72 €7

Source: Compiled from ICO data reported by the U.S. Department of Agricutture and the U.S. Department of

Commaerce.
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Russia assumed its seat on the ISO Council and paid
the required membership dues.?! At year’s end Russia
was the only former Soviet republic participating in the
agreement.

Voting rights are assessed in proportion to each
member’s contribution to the administrative budget. In
November 1988 the voting rights and the Council seat
of the United States were suspended for failure to pay
the 1988 budget assessment in full. The United States
has since been in arrears in its payments to the ISO.
According to the U.S. Department of State, the amount
owed by the United States as of August 1990 was
approximately $215,000. The United States regained
its voting rights and seat on the Council in December
1991, however, and also (before leaving the ISO in
March 1992) paid its dues for the current year. The
full amount still owed by the United Siates is
scheduled to be repaid by the end of 1992.

The use of target prices for sugar was discontinued
after 1984. Actual prices have remained below the
1982-84 1arget range. Table S presents world market
prices for sugar from January 1987 to November 1991.

Natural Rubber

The current International Natural Rubber
Agreement (INRA), also known as INRA II, was
negotiated in March 1987 at the 4th United Nations
Conference on Natural Rubber and became
provisionally effective on December 29, 1988.92 This
second international rubber agreement replaced the
highly successful INRA I (1979),93 which came to a
formal close after the 18th session of the International
Natural Rubber Council in March 1989. INRA Il has a
term of 5 years, with provisions for a possible 2-year
exlension.

Table 5

The Intermational Natural Rubber Organization
(INRQO), established under INRA I and continuing
under INRA II, supervises the operations and
administers the provisions of the agreement.
Membership in this organization is composed of
exporting and importing members; each group has half
of the voting power and financing responsibilities. By
the end of 1991 the membership included 6 exporting
countries, 20 importing countries, and the EC. The
accession in late 1991 of Cote d’lvoire, the second
African country to join the exporters’ group, broadened
the geographic representation of the organization’s
membership.

The objectives of INRA are to stabilize natural
rubber prices without distorting long-term market
trends and to expand the supply of natural rubber at
reasonable prices. The agreement seeks to alleviate the
instability of prices through the use of the buffer
stock—the sole instrument of market intervention.
Members are commitied to financing the total cost of
the normal buffer stock of 400,000 mt, and the
contingency buffer stock of 150,000 mt. Market
intervention by the bufifer-stock manager (BSM) is
guided by the daily market indicator price (DMIP) and
the INRA reference, intervention, and trigger action
prices.5 Table 6 lists the price ranges® of INRA for
buffer-stock operations.

Natural rubber prices were relatively steady during
the first half of 1991 and did not require intervention
by the BSM. The DMIP remained within two cents of
the BSM's “may buy” price of M/§3$1.76 (US$0.78)
during March, April, and May.9? In the second half of
1991, however, the BSM decided to intervene in the
market and purchased natural rubber®  Prices
remained weak for the remainder of 1991, and the
INRO Council considered a downward revision of the
reference price during its 24th session in October 1991.

Raw and refined sugar: World market prices, Contract No. 11, F.0.B. Caribbean Ports, and
Contract No. 5, F.0.B. Europe, U.S. cents/lb., 1987-91

Year, World Worid Spread between
quarter, raw refined world raw and
and month sugar sugar refined sugar price
1987 i 6.71 8.75 2.04
1988 ... 10.17 12.01 1.84
1989 ... ...ttt 12.79 17.15 4.36
1990 ... ..ot 12.55 17.32 4.77
1990
S 14.80 19.53 4.73
| 14.28 19.67 5.39
| ] 11.28 16.12 4.84
IV o 9.83 13.95 412
1991
b 8.89 13.55 4.66
| 8.60 13.25 4.65
Mo 9.70 14.07 437
Oct oo 9.10 13.03 3.93
Nov ... . ooiiiiiiiinen, . 879 12.71 3.92

Source: Coffee, Sugar, & Cocoa Exchange, inc., London Commodity Exchange, U.S. Department of Agriculture.
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Council members determined that the prior 6-month
average reference price of M/S$1.77 was above the
lower intervention price of M/S$1.76,%9 and therefore
no revision took place.!% Also during the 24th session
the Council addressed the possible renegotiation of
INRA.!91  The two main sources of natural rubber
statistics reported  different  production and
consumption figures for natural rubber in 1991.
However, they both showed similar wrends: increases
in production and slight decreases in consumption.
One source reported that worldwide consumption of
natural rubber amounted to 5.20 million mt in 1991,
down by nearly 1.0 percent from 5.25 million mt in
1990. Production of natural rubber reached 5.21
million mt in 1991, 1.2 percent higher than the
5.15 million mt in 1990.192 'A second source reported
consumption at 5.16 million mt in 1991, compared
with 522 million mt in 1990. Production was
estimated to have increased by 1.0 percent, from 5.21
million mt in 1990 to 5.26 million mt in 1991.103

Jute

The present International Jute Agreement (JA) is a
continuation and extension of the original UA,104
which was initiated in 1982 under the auspices of
UNCTAD. The current UA entered into effect
provisionally in January 1991 and came fully into force
on Aprl 12, 1991, after the required number of
signatories was obtained.!®>  The number of
signatories to the present DA (3 exporting members
and 21 importing ‘members, including the United
States) represents a decline in membership from the
original agreement, The present UA is scheduled to
expire on Januvary 9, 1996, although it can be extended
for two periods of up to 2 years each.106

Traditionally, the main objectives of the IJA have
been to improve the compeltitiveness and quality of jute
and jute products, to ensure adequate supplies, and to
maintain and develop the demand for jute. The present
DJA more specifically emphasizes achievement in the
following areas:

1. Promoting expansion and diversification

products by developing new end uses for
jute and jute products and by encouraging
increased consumption of jute and jute
products;

2. Providing a more effective framework for
cooperation and consultation among
members;

3. Providing increased awareness of jute’s
environmental benefits;

4. Improving the availability of information
concerning the international jute market;

5. Improving the quality and increasing the
production yield of jute fiber; and

6. Improving the quality and reducing the
production cost of jute products.

The new DA continues to operate without any
economic provisions such as buffer stocks, price
stabilization measures, or export quotas.

The International Jute Organization (IJO), which
administers the DA with the assistance of the
International Jate Council (UC), is headquartered in
Dhaka, Bangladesh. The UC’s main responsibilities
are to organize and conduct semiannual sessions and to
oversee the meetings of the Commitiee on Projects.
The UO concentrates on assembling information,
undertaking research and development projects, and
conducting studies pertaining to problems in the world
jute market.

Wheat

The International Wheat Agreement (TWA), unlike
many other international commodity agreements, has
no provisions for buffer stocks, intervention ranges, or
export quotas. The activities of the WA are allocated
to two conventions: a Wheat Trade Convention, with
48 member countries, and a Food Aid Convention,

of international trade in jute and jute with 23 member countries. As pant of its
Table 6
INRA reference, intervention, and trigger prices for buffer-stock operations, 1991
' Malaysian/Singapore fOX.
dollars per kilogram ﬁ?.f/kg'
‘Upper trigger action (must selljprice ......................coil 2.49 1.1
Upper intervention (may sel)price ............coiiiiiiiiiiiiieiannanns. 2.38 1.06
L= [T I o - AR 2.07 .92
Lower intervention {may buy)price ........... ...t 1.76 78
Lowaer trigger action (mustbuy)price .................coiiiiiiiiiiiiinn. 1.68 74

*The exchagge rate used is the mathematical average of the Malaysian currency exchange rate and the Singapore
currency exchange rate. For 1991, the rate used was calculated from data provided by the international Monetary
Fund, International Financial Statistics, April 1992, pp. 351 and 471.

Source: The Economist Intelligence Unit, Rubber Trends, March 1992, p. 17.
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responsibilities, the IWA provides technical studies,
collects market information, and coordinates food-aid
pledges by exporters and importers to needy
developing nations. The various functions of the IWA
have been administered by the International Wheat
Council (IWC), the only commodity organization in
which the Unilted States has had membership as an
exporting nation. Brazil, a large importer of grain,
backed out of the IWC in 1991 citing chronic
budgetary constraints. As of December 1991 there
were 48 signatories to the IWA.

The original agreement for the IWA, negotiated in
1971, was extended eight times. A new IWA was
negotiated in 1986.  Although it continues the
functions and organizational structures of previous
agreements, the latest IWA expanded the scope of
research and reporting to include other grains. It also
includes increased pledges under the Food Aid
Convention. The new agreement still does not
empower the IWA to intervene in the world market to
regulate supplies and prices, an activity the United
States opposes. In fact the new IWA downplays the
language in the original IWA dealing with eventual
price intervention.

Both the Wheat Trade Convention and the Food

Aid Convention of the IWA were to expire June 30,.

1991. The Food Aid Committee, during its 61st
session on December 13, 1990, agreed to extend the
Wheat Trade Convention and the Food Aid Convention
to June 30, 1993.107

In marketing year July 1990 through June 1991
world consumption of wheat and wheat flour rose to
572.1 million mt, up from 5344 million mt in
marketing year 1989/90. Total world production
increased by just over 10 percent, from 537.9 million
mt in 198990 to 593.3 million mt in 1990/91.
Significantly, wheat production by major importers
(the EC, the former Soviet Union, Eastern Europe,
Japan, and China) rose by nearly 9 percent, from
305.8 million mt in 1989/90 to 332.0 million mt in
199091. For the 2nd year in a row, consumption did
not exceed production and world stocks of wheat and
wheat flour consequently did not decrease
significantly.!%® The USDA forecast for 1991/92,
however, indicated a reversal of the recent increase in
world production and stocks, primarily because of
production dmg in the United States and the former
Soviet Union.!" The USDA also estimated that world
wheat stocks would decrease by roughly 7 percent by
the end of marketing year 1991/92, despite large

increases in Canada and the EC. Prospects of reduced -

stocks and expectations of strong import demand have
reponﬁ%ly been fueling a rise in prices since July
1991.

From 1989/90 to 1990/91, world trade in wheat
declined by approximately 3 percent, from 96.1 million
mt to 93.5 million mt Factors contributing to this
decline included increased production by world wheat
importers, increased world wheat stocks, and a world
wheat market made highly competitive by excess
production. Overall the U.S. share of the world wheat

66

market declined from 34.9 percent in 1989-90 to 30.3
percent in 1990-91.

Tropical Timber

The International Tropical Timber Agreement
(ITTA) came into force on April 1, 1985, following 8
years of negotiations carried out under the asgis of
UNCTAD. Since it entered into force the agreement
has been signed by 18 producer countries and 23
consumer countries, which form the International
Tropical Timber Organization (ITTO). These countries
account for more than 95 percent of world trade in
tropical timber.1!! .

The objectives of the ITTA reflect a recognition by
member governments that tropical timber is an unusual
commodity because (1) it is harvested mostly from
virgin forests, (2) it is a product of highly fragile
ecosystems, and (3) it is renewable only over a long
timespan. Broadleaved hardwood forests need a
minimum of 30 to 50 years to produce logs that can be
harvested  This long growout period makes the
management of tropical timber very different from that
of other agricultural resources. Another unique feature
of the commodity is that tropical forests not only yield
valuable timber for export, but also play an important
role in the protection of the planetary environment.
Tropical forests also provide a life-support system for
the people who live in or near these forests. For these
reasons the ITTA seeks 1o ensure that commercial
harvesting of tropical timber is kept in balance with
conservation and environmental needs. It is the only
intenational commodity agreement to include such
objectives. ‘

The ITTA was the third commodity agreement to
be negotiated under the framework of UNCTAD’s
Integrated Program for Commodities. Its objectives
are (1) to provide an effective framework for
cooperation and consultation between tropical timber
producing and consuming countries with a view to the
promotion, expansion, and = diversification of
international trade in tropical timber and (2) to improve
structural conditions in the tropical timber market. To
these ends the ITTA promotes resecarch and
development aimed at improving forest management,
wood use, and market intelligence, and at encouraging
further processing of tropical timber in producing
countries. The ITTA also works to improve the
marketing and distribution of tropical timber exports,
and to encourage national policies aimed at sustainable
us¢ and conservation of tropical forests. Projects in
these areas are financed by an internal UNCTAD
account (the Second Account of the Common Fund for
Commodities), by regional and international financial
institutions, and by voluntary contributions.

The ITTO held its 10th Council session in Quito,
Ecuador, in early June 1991. The focus of this session
was to ensure that intermational trade does not
completely dominate the tropical timber industries of
member countries. (For additional discussion of this
topic, see chapter 1, “Trade and the Environment”



section.) A number of signatories expressed concern
that there should be enough tropical timber resources
in the long term to meet the needs of the producing
countries themselves and still provide a surplus for
export.!12

The 11th Council session of the ITTO was held in
Yokohama, Japan, from November 28 to December 4,
1991, The meeting’s main achievement was the
adoption of a definition and set of criteria for
sustainable management of tropical timber. Criteria
adopted for sustainability include—

1. The forest resource base,

The continuity of flow of forest products,
The level of environmental control,
Socioeconomic effects,

Institutional frameworks,

Resource security,

The continuity of timber production,

The conservation of flora and fauna,

A I T A o

An acceptable level of environmental
impact, and

10. Planning and adjustment to experience.

Examples of indicators were outlined under each
criterion. The ITTO emphasized that the lists were not
all-inclusive and must be adapted to the specific nation
or management unit. The Council also reiterated the
target date of the year 2000 for sustainable yield
management for tropical forests.

Other Trade Agreements

Enterprise for the Americas
Initiativel3

President Bush formally announced the Enterprise
for the Americas Initiative (EAI) on June 27, 1990,
following a review of U.S. economic policies regarding
Latin America. The purpose of the EAI is to recognize
and to encourage ongoing economic reforms in Latin
America. The three key components of the EAI are (1)
expanded trade among countries in the hemisphere,
with the long-term objective of a Western Hemisphere
free-trade zone, (2) investment promotion and support
for economic reforms that encourage privale
investment, and (3) debt relief for Latin American and
Caribbean countries.

In announcing the EAIl President Bush stated that
the United States was prepared to sign “framework
agreements” with any interested eligible country or
group of countries in Latin America that wish to work
toward freer trade in the hemisphere. The EAI

framework agreements are modeled on the
U.S.-Mexico Framework on Principles and Procedures
for Consultation Regarding Trade and Investment
Relations agreement signed in 1987.11% The EAI
agreements contain a statement of agreed principles
recognizing (1) the benefits of open trade and
investment, (2) the importance of trade in services, (3)
the need for adequate intellectual property rights
protection, (4) the importance of observing and
promoting internationally recognized worker rights,
and (5) the desimbility of resolving wade and
investment problems expeditiously. The agreements
also establish intergovernmental councils to discuss
trade and investment issues on a regular basis and,
when appropniate, to negotiate the removal of trade and
investment barriers.

In all, the United States has signed EAI framework
agreements covering 30 Latin American countries
(excluding the agreement signed with Mexico). The
United States signed EAI framework agreements with
24 Latin American and Caribbean countries in 1991.
Bilateral agreements were signed with the Dominican
Republic, El Salvador, Guatemala, Nicaragua, Panama,
Peru, and Venezuela. The United States also signed
two multilateral EAI framework agreements: one with
the Southem Common Market (MERCOSUR)
countries of Argentina, Brazil, Uruguay, and Paraguay,
and the other with the 13 English-speaking Caribbean
Community (CARICOM) countries of Antigua and
Barbuda, the Bahamas, Barbados, Belize, Dominica,
Grenada, Guyana, Jamaica, Montserrat, St. Kitts and
Nevis, St. Lucia, St. Vincent and the Grenadines, and
Trinidad and Tobago. Agreements with Bolivia, Chile,
Colombia, Costa Rica, Ecuador, and Honduras were
signed in 1990. The only independent Latin American
countries the United States has not signed framework
agreements with as of this writing are Cuba, Haiti, and
Suriname.

Steel Import Program

Background of the Voluntary
Restraint Agreement Program

In 1984, following an investigation under section
201 of the Trade Act of 1974, the U.S. International
Trade Commission found that increased imports of
certain steel products were a substantial cause of
serious injury, or threat of serious injury, 1o the
domestic steel industry. On September 18 of that year,
however, the President determined that import relief
for the steel industry was not in the national economic
interest.!!5 Instead of granting relief through quotas or
higher import duties, the President outlined a program
of VRAs specially designed to help the domestic steel
industry to compete with imports.!1® The President
directed USTR to negotiate “‘surge control’ arrange-
ments or understandings” (VRAs) with countries
whose steel exports to the United States had increased
significantly due to an “unfair surge in imports.”!17
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These VRAs were (o be negotiated for the period
October 1, 1984, o September 30, 1989. Under them,
imports of finished steel products would be limited to
18.0 million tos:s, or 18.5 percent of the domestic
market. (That share excluded semifinished steel
imports, which were subsequently limited to about 1.7
million tons annually.)!!8

As of 1986, USTR had negotiated VRAs with 19
countries and with the EC, excluding Spain and
Portugal. (These two countries negotialed separate
agreements because they were not yel members of the
EC)!9  The agreements contained market-share
amangements, quotas, or a combination thereof.
Amrangements  differed among countries, with
considerable variations in the number of products
subject to limitation. Each arrangement, however,
involved an agreement by the foreign country to limit
exports of certain steel products to the United States.
To bring these agreements into effect, U.S. producers
withdrew their pending unfair rade petitions and the
U.S. Govemment suspended antidumping and
countervailing duties that were in elfect on steel
products.120

Extension of the VRAs

On July 25, 1989, the President announced a Steel
Trade Liberalization Program, under which the VRAs
were extended for 2 1/2 years, until March 31,
1992.121  Under this program, the President also
directed USTR to negotiate Bilateral Consensus
Agreements (BCAs) with all major sieel-trading
countries to open their markets and eliminate
government subsidies. BCAs include commitments by
countries to prohibit subsidies for steel production and
keep markets open for sigel through the elimination of
nontariff measures. They also contain a
binding-arbitration mechanism to provide quick and
effecive remedies if countries violale the
agreements.!122

VRAs were 1o be concluded at a base restraint
level (the initial export restraint level) of 18.4 percent
of the domestic market (the same as the 1988 VRAs
import penetration level). However, to provide
incentives for countries to eliminate trade-distorting
practices and to respond to steel consumers’ concerns
about an adequate supply of raw materials, the
President authorized additional import penetration, up
to 1 ?ercem annually, for countrics entering into
BCAs.13

On December 12, 1989, USTR announced that
negotiations covering a 2 1/2 year extension of the
VRAs had been completed with the EC and the 16
other countries!24 that previously had VRAs.!125 As a
result of these negotiations, the restraint levels for steel
mill products (including semifinished steel) incrcased
to a 19.1-percent share of domestic consumption in the
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first period of the new VRA program (lable 7).
Additional increases in restraint levels were authorized
for subsequent years for countries that entered into
BCAs with the United States. The parties with which
the United States has negotiated BCAs are Australia,
Alstnia, Brazil, the EC, Finland, Japan, the Republic of
Korea, Mexico, Trinidad and Tobago, and Yugoslavia.
These partics accounted for more than 97 percent of
U.S. steel imports from countries included in the VRA
program in 1991.126  Product coverage under the
cxtended VRAs remained essentially unchanged,
although the agreements were modified to ‘include
speciaity steel products that were previously subject 10
relief under section 203 of the Trade Act of 1974.127

From 1986 10 1991, when the VRAs were in effect,
conditions in the domestic steel industry improved.
Imports decreased by 24.0 percent, and exports
increased by 578 percent (from 980 thousand short
tons to 6,617 thousand short tons in 1991). Domestic
demand increased, and as a result domestic producers’
shipments rose by 12.8 percent (from 70.3 million
short tons to 78.9 million short tons. Imports as a
percentage of apparent consumption declined to 18.3
percent in 1991, from 23.6 pereent in 1986, From
1986 10 1991, imports from VRA countries as a
percentage of apparent consumption fell o 13.6
percent from 17.7 percent, whereas imports from
non-VRA countries as a percentage of total apparént
consumption decreased to 4.7 percent from 5.9 percent.
In 1991 Canada was the largest non-VRA supplier,
followed by Sweden, Argentina, Taiwan, Turkey, New
Zealand, India, Colombia, Norway, and Singapore.!28
Table 7 shows countries subject to VRAs and their
respective limils, under initial and exiended restraint
arrangements.

Arrangement Regarding
International Trade in Textiles

The Arrangement Regarding International Trade in
Textiles, known as the Multifiber Arrangement (MFA),
has controlled much of world trade in textiles and
apparel since 1974.129 Created under the aegis of the
GATT, the MFA is intended (o promote orderly world
rade in these products and to prevent market
disruption. To this end the MFA allows signatories to
ncgotiatc  bilateral agrcements that  establish
quantitative limits, or quoias, on imports of most types
of textiles and apparel. In the absence of a mutually
agreeable limit, a country may impose unilateral quotas
for up to 2 years. Under mosl agreements or
unilaterally imposed restraints, the quotas are increased
annually by 1 percent for wool products and by 6
percent for all other covercd products. Considerably
lower growth rates may be applied to products from
major supplicrs. Developed countries gencralty have
established quotas under the MFA on shipments from
developing countries and from newly industrialized




Table 7

Countries subject to VRAs and their respective limits, under initial and extended restraint

arrangements, 1984-92

Country VRA/ First Third
1984-89 period Second period
Oct.89- period Jan-March
Dec.90 19971 1992
Market share in parcent
Australia ..... ... i i, 0.26 0.39 0.49 0.59
AUSIRIA ...ttt e e e 0.24 0.25 0.25 0.25
Brazil .........iiiii i it 1.35 1.80 2.10 2.10
Czech and Slovak Federal Republic ............. 0.04 0.04 0.04 0.04
0 6.94 7.00 7.00 7.00
Finland ....... ...ttt i ciiieinennan, 0.24 0.25 0.25 0.25
EastGermany! ............c.iiciiiiiiiiaenn, 0.1 0.10 . 0.10 0.10
Hungary ... ..., 0.03 0.05 0.05 0.05
Japan L. e 6.19 5.00 5.30 5.30
0o £ T 1.92 2.45 2.62 2.62
MeXICO ... i i e it it 0.49 0.95 1.10 1.10
PRC ittt ittt i et et 0.08 0.08 0.09 0.09
Poland ........ciiiiiiiiiiiiii it i, 0.09 0.13 0.13 0.13
ROMania .......cccviviiienninnnnnneenareennes 0.1 on 0.1 0.1
Trinidadand Tobago  .......................... 0.04 0.12 0.13 0.15
Venezuela ...........cciiiiiiiiriaiiiniania. 0.21 0.33 0.33 0.33
Yugoslavia ...........civiiiiiiiiiiiineiiiaaa, 0.02 0.05 0.05 0.05
8+ -1 18.36 19.10 20.14 20.26

1 The administration of East Germany's VRA was transferred to the EC after unification. The export ceiling
remains unchanged for steel works located in what used to be East Germany.

Note.—Percenta?es are approximate because some VRAs were negotiated for two 15-month periods, and others

ware negotiated

or other combinations totaling 30 months. Market shares are based on 1989 apparent consumption.

Source: USTA press release, Dec. 12, 1989, and USITC Quarterly Report on the Status of the Steel industry, USITC

Publicationr No. 2486.

economies. The quotas are a departure from the
GATT, as they are applied on a country-specific basis
in contradiction to the nondiscrimination principle,
which prescribes that all GATT member countries be
treated equally with regard to quotas or other trade
resirictions.

On August 1, 1991, the MFA was extended without
change for the fourth time in its 18-year history, to
December 31, 1992. The expiration of this rollover is
intended 1o coincide with the anticipated
implementation of an agreement on textiles in the
Uruguay Round. Negotiators reached a tentative
agreement in November 1990 to phase out the MFA
and integrate textile trade into normal GATT rules.
The most recent draft calls for phasing out the MFA
over 10 years, beginning on January 1, 1993. (For
additional discussion of this issue, see chapter 1,
“Uruguay Round Negotiations in 1991" section.) In
1991 the United States had bilateral a ents or
quotas in place with some 40 countries,!30 as shown in
table 8. Most of the agreements scheduled to expire in
1991 were renegotiated or extended, including those
with three major suppliers (China, Hong Kong, and
Korea) and with several secondary sources
(Bangladesh, Egypt, India, Macao, Malaysia, Mexico,
and the Philippines). A new agreement was concluded

with Thailand o replace ones that had expired in 1988,
In the intervening period some imports from Thailand
had been subject to unilateral U.S. restraints. The
agreements with Japan, Peru, and Trinidad and Tobago
were permitted to expire without renewal. The United
States renegotiated its agreements with the Czech and
Slovak Federal Republic, Hungary, and Poland to
provide increased market access under the Bush
administration’s Trade Enhancement Initiative for
Central and Eastemn Euroge. The growth in U.S.
imports of MFA products!3! has slowed considerably
in recent years. After averaging 11 percent annually
(in terms of quantity) in the 1980s, import growth was
less than 1 percent in 1990 and 5 percent in 1991,
when the volume of imports reached a record 12.8
billion square meter equivalents (SMEs), valued at
almost $29 billion. Imports of apparel, which account
for about 80 percent of the total quantity, increased by
4 percent in 1991, to 7.7 billion SMEs, valued at $23
billion, and imports of textiles increased by 7 percent,
to 5.0 billion SMEs, valued at $5 billion. U.S.
producers’ shipments of apparel increased by an
estimated 7 percent, to $69 billion in 1991.132 U,
producers’ shipments of textile products rose by just
under 1 percent, to0 $64 billion.
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Table 8
Countries with U.S. textile and apparel agreements or quotas: U.S. general imports of textiles and

apparel subject to the MFA, in 1991, and expiration dates of agreements or quotas In place during
1991, as of July 13, 1992

Value of Expiration
Country imports date

(1,000

dollars}
ATGONtINA™Y L. i et 9,371 03/31/92
Bangladesh® ..... ... ... i 1,450,225 01/31/5
= - 2| 218,011 03/31/93
BUIMA .. e e et 11,677 09/30/92
L] 1 - 3,750,745 12/31/93
Commonweath of Independent States? .. ..................oiiiiiii 10,150 12/31/92
L0 o T - T 1 A 445,813 05/31/92
Czech and Slovak Federal Republic® ..........coiiiiiiiiiiiiriiiiiieeiinaenn 25,708 05/31/33
Dominican RepUbiC” .. ... ittt e it i et 957,888 05/31/92

o5 > o 126,156 12/31/93

[T 1T T Lo 106,861 12731782
ol et i i e e et ieeiae et 27,971 12/31/92
BUAMD L ittt ittt i e et e ettt et e et e 4 07/31/92
Guatemala®. ... ... e e 349,586 12/31/92
- 1 152,421 12/31/93
e T4 Te o o 3,941,897 12/31/95
HUNGaIY o i i i ittt e e 51,862 12/31/93
Indi@” ... e 833,067 12/31/93
Indonesia® . ........ ... i it 649,024 06/30/94
Y F- 11 o 254,577 12/3192
o= - A 2,448,444 12/31/93
Macan” ... e 390,062 12/31/93
Malaysia® .. .. i e it e 580123 12/31/92
Maumitius . ... .o i 98,906 09/30/93
Mexico® 879,395 12/31/92
o - | 45,209 12/31/93
Nigeria 3,005 12/31/92
Northern Mariana ISIands™ . .........c.vuirin ottt ee e e eeeannnannns 4 10/31/91
o L0 € T 465,045 123192
- 1 131 T 63,029 03/31/93
1L 89 116 12/31/91
1T 1T L 1,059, 532 12/31/93
1 12T« 59.251 1273193
L1 T2 T 18,182 12/31/93
LT e oo T A 609,751 12/31/95
L I IR T 505,098 06/30/94
L= L T 3,196,680 12/31/95
LI 11 LT 695,590 12/31/93
Trinidad and Tobago! ........cciviniiiiiii i e e 1,232 12/3101
L% L1, 301,031 12/31/93
United Arab EmMirates ...........ciiiiurinreennierneeereneeenseeeerinnneenn 83,470 12/31/93
L0 O 45,135 06/30/92
YUGOS VI .ottt ettt et e et e e e e, 66,670 12/31/92

'Slgnatory to the MFA Protocol that went into eflect on 08/01/91.
e agreemaent with this country was allowed to expire without being renewed.

2 The former Soviet Union. The Committee for the implementation of Textile Agreements issued a directive on
July 24, 1992 directing that the quota applicable to exports from the former Soviet Union would be applied
cumulatavely to exports from the 12 successor states for the period January 1, 1992 through December 31, 1992.

3 The agreements with Guam, a U.S. territory, and the Northern Mariana islands, a U. S. commonwealth are
quota exceptions” for sweaters classitied as products of foreign countries, but assombied in these insular areas. In
general, quota-free entry is allowad for a specified number of sweaters provided that at least 40 percent of the
assembly workers were citizens or nationals of certain areas or the United States. Imports in excess of the specified
arnougts are charged to quotas established for the country of origin, usually the country where the sweater parts were
knitted.
4 Not applicable.

Source: Trade data compiled from official statistics of the U.S. Depariment of Commerce. Other information from the
Office of the United States Trade Representative, Office of the Chief Textile Negotiator; U.S. Department of State,
Bureau of Economiic and Business Affairs, Textiles Division; and U.S. Department of Commerce, International Trade
Administration, Office of Textiles and Apparel.
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Figure 3
U.S. imports of textiles and apparel by major
suppllers, 1985 and 1991

Big Three
Other Asia 37%
24%

5%

1985 (Total $16 billion)

Big Three
Other Asia 25%
26%

EC-12 \ ol .
China
7% 13%
Other Mexico/
Caribbean
9% Basin
13%

1991 (Total $29 billion)

Cther Asia consists of the following countries: ASEAN countries {Thailand, Malaysia, Singapore, Brunei, and the
Phillippines), Bangladesh, India, Japan, Pakistan, Sri Lanka, Macao, United Arab Emirates, Oman, Bahrain, Qatar,

Maldives, and Nepal.

Source: Compiled from official statistics of the U.S. Department of Commerce.

The major suppliers showed little growth in their
exports to the U.S. market in 1991. Shipments from
Hong Kong, Korea, and Taiwan, which are limited 1o
roughly 1 percent annual quota growth, actually fell by
somewhat less than 1 percent in 1991, to 3.2 billion
SMEs. The value of imports from these three rose by 1
perceant, to $9.6 billion. The “Big Three” faced rising
production costs that forced them to trade up to higher
valued-added goods and to shift production of basic
goods to lower cost countries. As a result of these
changes and gencrally tight U.S. quotas, the Big
Three’s relative importance as suppliers has declined in
recent years, as illustrated in figure 3. Their share of
total U.S. imports of MFA products in terms of
quantity decreased to 25 percent in 1991 from 37
percent in 1985. The largest increase in import shares
was for Canada and China. Imports from China, the

United States’ largest single supplier in 1991, with 13

percent of total MFA import volume, comprise the
types of products (chiefly apparel) that directly
compete with imports from the Big Three. These
imports are limited under a bilateral agreement to
about 3 percent annual quota growth and rose by only
1 percent in 1991, to 1.7 billion SMEs. Canada'’s share
of U.S. imports rose to 7 percent of the 1991 total, or
0.9 billion SMEs, from 0.8 billion SMEs in 1990,
Canadian shipments to the United States, which are
mostly manmade-fiber textile products, are not subject

o US. quotas under the MFA and benefit from
preferential tariff treatment under the U.S.-Canada
Free-Trade Agreement. \

Significant growth in U.S. imports of MFA
products was generated by smaller low-cost suppliers,
especially the Caribbean Basin Initiative (CBI) nations
and Mexico. In 1991, imports from Mexico and the
CBI countries combined grew by 24 percent, 1o 1.6
billion SMEs, or 13 percent of total import volume. A
large share of these imports is apparel assembled in
those areas from parts cut in the United States.

Bilateral Investment Treaty
Program

The U.S. Bilateral Investment Treaty (BIT)
program was launched in 1981 to help promote U.S.
direct investment abroad.!3® BITs with interested
partners—usually low- and middle-income developing
countries—guarantee U.S. investors abroad certain
rights and protections. The program is based on the
idea that when some of the risks and restrictions
associated with overseas investment are eliminated,
U.S. international investment flows should increase.

The U.S. Government negotiates BITs using a
prototype treaty that has the following objectives:
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1. To ensure that investors are accorded
national treatment and are free to operate
their businesses without undue constraints;

2. To see that capital and profit repatriation
are unrestricted;

3. To see that expropriation protection is
based on the “fair market value” of the
investment; and

4. To provide for binding third-party
arbitration to resolve disputes.

These objectives are based on a version of the original
BIT gcztot)’pe, which was last updated in February
1991.

As of yearend 1991 the United States had signed
BITs with 16 countries, covering approximately $13.9
billion!3% in U.S. foreign direct investment (FDI), or
about 3 percent of the total FDI stock, which stood at
$421.5 billion!36 at the end of 1990.137 Of the 16 BITs
signed, 8 were in force as of Januar; 1992.138 Another
11 BITs were under negotiation,!?® and at least 18
other countries have indicated an interest in the
program. During 1991 the United States signed a BIT
with Sri Lanka in September, with the Czech and
Slovak Federal Republic in October, and with
Argentina in November. All three treaties are expected
to be submitted to the Senate in 1992140

U.S.-Canada Free-Trade
Agreement

(See chapter 5, “Canada” section.)

U.S.-Israel Free-Trade Area
Agreement

The U.S.-Israel Free-Trade Area (FTA)
Agreement, established on September 1, 1985, was the
first FTA entered into by the United States.!4! Under
the agreement tariffs on all goods in trade originating
in the two countries will be eliminated by January 1,
1995. The FTA covers not only manufactured goods
and agricultural products, but also areas that are not
currently covered by the GATT, such as trade in
services, intellectual property rights, and trade-related
investment performance requirements.

When it was signed, the FTA immediately
eliminated duties on products that both the United
States and Israel considered the least
import-sensitive.!¥2 More sensitive products were
placed on one of three lists (the A, B, and C lists) for
gradual, phased liberalization. Each list follows a
different liberalization schedule based on the producis’
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impart sensitivity. Duty reductions for products on the
A and B lists began on September 1, 1985. By January
1, 1989, duties on the less sensitive A-list products
were completely eliminated. Duties on the more
sensitive B-list products were lowered to 10 percent of
most-favored-nation rates on January 1, 1992,!43 and
are scheduled to be completely phased out by January
1, 1995. Duties on C-list goods,'4* the most
import-sensitive products, were frozen until January 1,
1990. After that date a schedule for liberalization was
to be determined by the Governments of Israel and the
United States. As of yearend 1991, however, no
progress had been made in reducing tariffs on either of
the two countries’ C lists, although the issue remains
under discussion.!¥5 According to the FTA, duties on
all goods traded between the United States and Israel
must be eliminated by January 1, 1995.

Duty-free trade of goods covered under the
U.S.-Israel FTA continued to grow in 1991. Total U.S.
imports from Israel amounted to $3.5 billion in 1991,
Products entering the United States duty free under the
FTA accounted for $947.4 million, or 27 percent of the
total. Although the value of U.S. imports from Israel.
under the FTA increased by 11 percent over 1990, the
share of total imports occupied by products imported
duty free under the FTA actually dropped by 1.3
percentage points from 1990. Table 9 lists the top 20
items imported from Israel under the FTA during
1990-91,146

Trade Dispute on Machine Tools

The year 1991 saw the resolution of the first major
trade dispute under the U.S.-Israel FTA. On May 8§,
1990, Israel informed the United States that it was
activating the FTA's dispute-resolution mechanism in
response to a U.S. decision to count substantially
complete Taiwan machine tools, which are then further
processed in Israel, against the numerical limits of the
existing voluntary restraint agrecmem (VRA) on
machine tools from Taiwan.!4” The U.S. Customs
Service separately ruled that these imports qualified for
duty-free treatment under the FTA, but the Customs
ruling was not considered an issue in the dispute.

On June 14, 1991, a three-member arbitration
panel, formed under the dispute-resolution procedures
of the FTA, handed down a ruling that the original U.S.
decision was at first view contrary to article 4 of the
FTA. The panel noted, however, that this contrary
measure could be remedied if permitted as an
exception 0 the FTA or the GATT, or if it constituted
an exception “implicit in article 4” of the FTA.148
Subsequently Israel indicated that it would restrain its
exports of machining centers!¥? qualifying for
duty-free treatment under the FTA through December
1991, when the VRA with Taiwan was scheduled to
expire. The two countries agreed to renegotiate article
4 of the FTA, which prohibits the imposition of new
trade barriers.




Table 9

Leading U.S. imports for consumption, under special duty provisions of the U.S.-Israel FTA,

customs value, 1990-91

Time Period
HS ltem \
No. Description 1990 1991
' — (Thousands of dollars)}—
7113.19 Aricles of jewelry and parts thereof,
of precious metal, (excludin sllver) ............................... 25,555 114,592
8517.90 Parts of telephonic or telegraphic apparatus .......................... 28,657 42,552
6110.20 Sweaters, pullovers, sweatshirts, waistcoats (vests)
and similar amcles knitted or crocheted, ofcotton .................. 16,074 33,397
6104.62 Women's or girl's trousers, bib and brace overalls, '
breeches and shorts,of cotton ............... ..o, 16,882 25,909
9015.80 Surveying, hydrographlc oceanographic,
hydrological, meteorological or
eophysical instruments and appliances ........................... 21,282 18,126
2921.43 Toluidines (aminotoluenes) and their
derivatives . . ... ... i it e 8,421 17.449
8533.21 Electrical fixed resistors, other than
composition or film type carbon resistors,
for a power handina? capacity '
notexceading 20 W . ... ... ... ... it 14,713 16,157
6109.10 T-shirts, smglets tank tops etc,
Knitete, COMON ... . . . i i i 14,907 14,947
6112.41 Women's or girl's swimwear synthatic fibers, knit ...................... 12,441 13,823
8525.20 Transmission apparatus incorporating
receplion aPPAratUS . . ... .viur it iieeeieiratirenaannsiananans 22,842 13,560
9018.90 Instruments and appliances used in
medical, surgical, dental and veterinary
SCIBMCOS N.B.5. .. ..uuiuuunetisnenestssasesnsssnsossnsssvasaseans 18,285 13,242
© 9031.40 Other optical instruments and appliances ...........ccvvverieneenenns 24,344 12,928
2930.90 Organo-sulfur compounds N.e.s. ...........cooivineininiennnns veenas 4,055 12,152
2008.30 Cmus fruit (including mixtures),
Lo = (o - TR 8,833 12,078
5603.00 Nonwovens whether or not impregnated,
COAIBO B0 ... ... iiitiiiiiiie et tae e e s e e, 7,467 12,041
2710.00 Oil (not crude) from petrol &
btuminous mineral, etc . ............cci ittt i i iiiieeeeea 19,162 10,962
3908.10 Polyamide-6,-11,-12, -6,6,-6.9,-6,10
T T 7,397 10,076
292421 Ureines and their derivatives; salts
(3T - 11,001 9,797
3004.90 Medicaments nesi, measured dosas,
retail LT - KT AP 1,618 9,058
3917.32 Tubes etc, not reinforced etc,
WithoUt fittings . .. ...ttt et et e 8,557 8,414
Totalofitems shown .............ccciiiiiiiiiiiinerannanaaann. 292,493 421,258
Totalothar . ..ottt et a e 560,160 526,145
Total allcommoditios .................ccciiiiiiiiiiiiiiana, 852,653 947,403

Source: Compiled from official statistics of the U.S. Department of Commerce. Top 20 commodities sorted by

impons for consumptlon customs value in 1991,

Occupied Territories and the FTA

After receiving considerable criticism in the Israeli
- press, the U.S. consulate in Jerusalem announced in
- July 1991 that it had no immediate plans to carry out a
survey of Israeli industry in the West Bank and East
Jerusalem. Because the United States does not
cmremly recognize Israch sovereignty over these
territories, such a survey might have rendered the
Israeli mdusmes there ineligible for special treatment
under the FTA.150 The survey might also have allowed
the filing of unfair competition suits against these

industries by comesponding US. industries.!S!
Although the survey has been listed on the consulate’s
annual working plan for several years, it never has
been unplemenwd

Negotiations on the FTA

The U.S.-Isracl Free Trade Area Joint Committee
convened its 6th annual session in Washington on July
23 and 24, 1991, to review progress on implementation
of the FTA. In addition to the machine-tool trade
dispute, several other major FTA-related issues were
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discussed. The U.S. delegation expressed particular
concemn over Israel’s use of import quotas and .variable
levies on many U.S. agricultural products. The U.S.
side stated that variable levies, .in particular, reduce the
benefits of negotiated tariff reductions.!33 Further
negotiations on agricultural products were held March
23 to 26, 1992, as part of regular bilateral consultations
concerning the agreement.!® In the area of
government procurement the United States expressed
its concern over Israel’s offset!SS provisions in
government contracts, noting that some US.
businesses had complained that offsets as high as 40
percent are sometimes required. The Israeli delegation
responded that overall offset provisions have been
reduced to 20 percent in accordance with the FTA, and
indicated that they will be relaxed further as
privatization proceeds in the Isracli economy. The
U.S. delegation also urged the Isracli Government to
make an offer on Government agency or “entity”
coverage (including the coverage of utilities such as
energy, water, telecommunications, and transport) in
the GATT Procurement Code negotiations. -

Another U.S. concern was the discriminatory use
of purchase taxes. The United States asserted that
Isracli purchase taxes are often used to create duty
equivalents against U.S. exports and that Israel should
grant equal treatment to Similar products.!3 The
Israeli delegation responded that purchase taxes are a
fiscal issue, not a trade issue, and that the purchase tax
is equally applicable to domestic and imported
products. The U.S. delegation also raised the issues of
the TAMA and the Harama system. TAMA is a
Hebrew acronym that refers to a selective import tax
that affects about 15 percent of U.S. exports 1o Israel.
Harama is the Isracli method of evaluating goods for
customs purposes. It has allegedly had the effect of
increasing import duties, thereby making imports more
expensive in the Israeli market. In 1988 Israel agreed
to phase out the use of the TAMA over a S-year period
beginning January 1, 1991.157 In the 1991 Joint
Commiitee meeting a representative of the Israeli
Customs Authority stated that Israel would consider
elimination of the Harama after a year had passed
under the reformed TAMA system.[58 The United
States believes that use of the Harama system
decreases the value of duty reductions under the FTA,
and it will continue to encourage Israel to bring its

customs practices into conformity with the GATT.!9

U.S.-Soviet Union Long-Term
Grain Agreement

Since the mid-1970s, U.S. grain trade with the
former Soviet Union (now the Commonwealth of
Independent States, or CIS) has been conducted under
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the auspices of long-term bilateral accords.!®0 The

~ current long-term- grain agreement (LTGA) entered

into force on January 1, 1991, with a term of 5
years, 161

With the breakup of the Soviet Union, the LTGA is
now officially “under review,” while the U.S,
Department of Agriculture (USDA) determines how to
apply the terms of the accord to the independent
successor states to the former Soviet Union. Because
the agreement is basically an accounting mechanism,
the review is not preventing any grain sales.!62

The 1991 grain harvest in the former Soviet Union
was the worst since 1984, down by 26 percent from
1990.163 Most of the former Soviet republics produced
and procured less grain. Kazakhstan’s production was
particularly low, down by 58 percent from the previcus
year.!® Russia produced only 89 million tons of grain
instead of the anticipated 100 million tons, and
Ukraine’s production was down by almost 10 million
tons from the previous year. Reasons for the low
harvest included unfavorable weather, a lack of inputs
(machines, fertilizer, fuel, and pesticides), and a
reduced planting area.

Total procurement for the former Soviet Union in
1991 was 39.8 million tons, down by 38 percent from
64.3 million tons in 1990.15 State procurement was
low due to a number of factors, including the
unattractiveness of the ruble, which made farms less
willing to sell; low prices relative to those offered by
commodity exchanges; and the need to keep grain on
the farms for livestock feed and barter. Additionally, a
strong central authority and the mechanisms used in
the past 1o coerce state and collective farms to sell their
grain ceased to exist.166

The new LTGA required the former Soviet Union
to purchase annually a minimum of 4 million mt of
wheat, 4 million mt of feed grains, and 2 million mt of
feed grains, wheat, or soybeans/soybean meal.
Throughout 1991, sales of wheat and corn totaled 14.2
million mt. ‘

Grain sales under the Commodity Credit
Corporation (CCC) guararntee program of USDA were
expanded during 1991.167 The former Soviet Union
initially received $1 billion in credits for the purchase
of US. farm products, but in April President
Gorbachev requested additional CCC guarantees to
meet the country’s needs. President Bush responded
by extending an additional $1.5 billion in agricultural
credits, the payments of which were to be staggered
through February 1992. Some of these credits were
released early, however, in light of the difficult winter
faced by the former Soviet republics.!®® The
importation of U.S. grains will continue to be
important for what is now the CIS, especially while the
former republics attempt land reforms and face
difficulties in transporting and distributing crops.
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CHAPTER 4 |
Developments With Major
U.S. Trading Partners

This chapter reviews trade relations with seven
major U.S. trading partners in 1991. U.S. trade with
the European Community (EC), Canada, Japan,
Mexico, the Republic of Korea, Taiwan, and Brazil is
covered and major bilateral trade issues discussed.

The 12-member EC, which collectively is the
Uniied States’ most important export destination, again
proved to be a trouble spot in U.S. trade policy.
Longstanding disputes on issues ranging from
agriculture to aircraft were subjects of much debate,
affecting both bilateral and multilateral trade
discussions. The EC’s efforts at resolution reflected in
part a preoccupation with internal matters, including its
drive to further integrate the Western European nations
politically. and economically, and in part a
preoccupation with developments in Eastern Europe
and in the former Soviet Union.

Canada, the largest single-country market for U.S.
goods, also had domestic constrainis—notably Que-
bec’s quest for secession. The liberalization associated
with the U.S.-Canada Free-Trade Agreement (CFTA)

continued to elicit protest from Canadian workers, -

even as the country moved to join the United States
and Mexico in the negotiation of a North American
Free-Trade Agreement (NAFTA). Meanwhile,
disputes over softwood lumber, beer, and pork were
matters of contention on both sides of the border.

U.S.-Japanese relations were dominated by
discussions on automobiles and auto parts, which
account for three-fourths of the persistent U.S. bilateral
trade deficit U.S. complaints about access to Japan’s
market for computers, construction services, and
semiconductors, in contrast, were resolved in a fairly
straightforward manner.

Mexico continued to move its economy in a
market-driven  direction, privatizing its huge
Government-owned  sector and  strengthening
intellecwal property rights protection. Korea, on the
other hand, continued its drive to discourage
consumption of luxury goods. The anti-import
campaign gained official support in the face of a
deteriorating trade balance and an upward wage spiral.
Taiwan continued to press its bid for GATT
membership and agreed, under threat of U.S.
retaliation, to liberalize its market for distilled
beverages. Brazil continued its recent liberalization of

imports, repealing another part of its Law of Similars,
changing its onerous import-licensing regime, and
further reducing tariffs. Nevertheless, the country s
overall economic program was undermined by its
inability to reduce its inflation rate.

The European Community

Merchandise Trade With the

United States

In 1991 trade between the United States and the
12-nation European Community totaled $182.7 billion,
or 20.7 percent of total U.S. trade. U.S. exports to the
EC reached $97.6 billion, up by 4.7 percent from
$93.1 billion in 1990. In contrast, U.S. imports from
the EC declined by 6.3 percent, to $85.1 billion.
Exponts to the EC amounted to 24 percent of total U.S,
exports, and imports from the EC accounted for 18
percent of total U.S. imports, making the EC the
United States’ most significant export destination and
its third-largest source of imports.

Export growth boosted the 1991 U.S. trade surplus
with the EC 1o a record high of $12.5 billion. Since -
1987, when the U.S. trade deficit with the EC stood at
$22.9 billion, U.S. exports have risen by more than
two-thirds, but imports have grown by only
6.2 percent. Strong U.S. export performance was due
to the depreciation of the dollar, healthy economic
growth (and hence increased demand for imports) in
the EC during the second half of the 1980s, more
favorable business operating conditions for U.S.
investors stemming from the EC's single-market
program, and improved manufacturing competitiveness
of U.S firms.

During 1991 the United States improved its
merchandise trade balance with all member states
except Ireland and Portugal, where surpluses declined.
In 1991 the United States reduced its deficit with
Germany! to $5.6 billion; with Italy o $3.4 billion;
and with Denmark to $120 million. Surpluses -
increased with the United Kingdom to $2.8 billion;
with France to $1.3 billion; with the Netherlands to
$7.9 billion; with Belgium to $5.9 billion; with Spain
to $2.5 billion; and with Greece to $628 million. The
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U.S. trade balance with Luxembourg moved from a
deficit to a surplus of $26 million in 1991. Surpluses
declined with Portugal to $60 million, and with Ireland
to $598 miilion. The United Kingdom ranked as the
EC’s top destination for U.S. exports ($20.9 billion),
followed by Germany ($20.0 billion) and France
($14.6 billion). Germany was the largest source of
U.S. imports ($25.6 billion), followed by the United
Kingdom ($18.1 billion) and France ($13.2 billion).

Figure 4 shows that manufactures dominated
U.S.-EC bilateral trade, accounting for about 79.4
percent of U.S. exports to the EC and about 84.8
percent of U.S. imports from the EC. The United
States exported 5.1 percent more fuel/raw materials
and 1.1 percent more food to the EC than it imported
from the EC, but exported 0.8 percent less than it
imported in all other categories of goods. The
composition of this bilateral trade has not changed
dramatically in the past 5 years.2

Table 10 depicts U.S.-EC trade grouped according
to Standard Intemational Trade Classification (SITC)
section numbers, Exports in nearly every section grew
in recent years. The exceptions were section 2 (crude
materials, inedible, except fuels), which has been
declining since 1989, and section 1 (beverages and
tobacco), which declined in 1991.

In contrast to 1990, 1991 imports decreased in
most sections. The sections in which imports
continued 1o increase were section 0 (food and live

animals), section 4 (animal and vegetable oils, fats, and
waxes), and section 5 (chemicals and related products,
not elsewhere specified).

The top 20 U.S. exports to the EC are shown in
table A-5. Aircraft remained the leading U.S. export:
1991 sales rose by about 20 percent over the previous
year and exceeded $8.6 billion. Parts and accessories
of automatic data-processing machines was the
second-largest category of exports, at $4.3 billion.
Parts of airplanes or helicopters, declining slightly
from 1990 levels, remained third, with more than $3.1
billion in sales. Related merchandise included in the
top 20 included digital processing units, storage units,
automatic data-processing machines, and digital
automatic data-processing machines, as well as
turbojets and turbojet parts. Turbojet exports grew by
219 percent since 1990.

The top 20 U.S. imports from the EC are shown in
table A-6. Moior vehicles, aircraft, and related parts
continued o dominate these imports. Although cars
with a cylinder capacity not over 3,000 cc remained the
largest import category, with sales exceeding $3.4
billion, the value of such imports dropped by nearly 35
percent since 1990. Similarly, imports of cars with a
cylinder capacity exceeding 3,000 cc, the third-largest
category of imports, declined by 18 percent, to $2.1
billion. Also in the top 20 were motor vehicle parts,
tractors, engines, turbojets, parts of turbojets, parts of
airplanes and helicopters, airplanes, and certain other
aircraft.

Manufactured

Figure 4

U.S. trade with the European Community by product sector, 1991
Manufactured
goods

$77.5/79.4%

/ Fuel/raw
materials
$9.7/10.0%

Food
$6.4/6.6%

Alt other goods
$4.0/14.1%

U.S. Exports
(billion dollars and percent)

goods
$72.2/84.8%

Food
$4.7/5.5%

All other goods
$4.2/4.9%

materials
$4.1/4.8%

U.S. Imports '
(billion dollars and percent)

Source: Compiled from official statistics of the U.S. Department of Commerce.

Note.—Because of rouhding, figures may not add up to 100 percent.

82




Table 10

U.S. merchandise trade with the European Community by SITC Nos. (Revision 3), 1989-91

(Thousands of dollars)
SITC
section '
no. Description 1989 1990 1991
U.S. exports
0 Foodandliveanimals ..............cccovievnennnnnenns 3,423,876 3,721,335 3,980,441
1 Beverages andtobacco .................ciiiiiiiiiann 1,764,092 2,663,483 2,227,635
2 Crude materials, inedible, exceptfuels .................. 6,588,444 6,307,491 5,795,031
3 Mineral fuels, lubricants and related materials ............ 2,731,792 3,724,002 3,931,703
4 Animal and vedqetable oils, fats andwaxes ............... 146,067 162,614 196,032
5 Chemicals and related products, n.e.s. .................. 9,757,770 10,509,668 11,256,834
6 Manufactured goods classified chiefly by material ......... 5,067,116 5,576,705 5,885,721
7 Machinery and transport equipment ..................... 40,192,606 44,897,866 47,882,280
8 Miscellaneous manufactured articles .................... 10,128,748 11,489,275 12,425,687
9 Commodities & transact not class elsewhere in SITC ...... 2,724,195 4,007,087 4,016,226
Total all commodities ................. e 82,524,708 93,059,526 97,597,591
U.S. imports
0 Foodandliveanimals ..............cciviiivriinennnnn 1,845,114 2,079,649 2,094,190
1 Beveragesandtobacco ..........c.ooiiiiiiiiiiiinnen, 2,401,270 2,483,583 2,311,302
2 Crude materials, inedible, exceptfuels .................. 1,084,898 1,032,586 975,435
3 Mineral fuels, lubricants and related materials ............ 3,637,211 4,486,507 3,115,671
4 Animal and vegetable oils, fats and waxes ............... 192,010 254,828 271,770
5 Chemicals and related products, n.e.s. ...........c....... 8,988,470 9,504,611 10,095,234
6 Manufactured goods classified chiefly by material ......... 13,291,474 13,264,779 12,218,659
7 Machinery and transport equipment ..........c...ionnnn. 35,922,770 39,326,294 36,913,844
8 Miscellaneous manufactured articles .................... 13,046,276 13,999,036 12,950,665
9 Commeodities & transact not class elsewhere in SITC ...... 3,515,858 4,367,075 4,151,303
Totalallcommodities ..............c.covviiiian.n.. 84,025,352 90,798,948 85,098,074

Source: Compiled from official statistics of the U.S. Department of Commerce.

Major Policy Developments
Affecting Trade

1992 Program

The EC’s self-imposed deadline for creating an
integrated internal market is December 31, 1992, By
the end of 1991 the EC Council had adopted about
three-fourths of the 282 directives (laws) that were
needed to create this market, as outlined in the EC
Commission’s 1985 White Paper. The directives still
pending, however, were among the most politically
contentious: harmonization of tax and company laws,
removal of restrictions on the movement of labor, and
elimination of border controls.
member-state implementation of EC directives remains
a stumbling block to completing the Internal Market
program by the deadline. As of December 1991
member states should have implemented 136
directives, but only 41 percent had been fullg
implemented by all 12 member states.
Implementation rates ranged widely: as of December
1991, Denmark had implemented 95 percent of the
directives, but Iialy had implemented only 3.4
percent.4

Furthermore, -

It has been U.S. policy to monitor the EC’s 1992
program and to intervene when U.S. interests are
jeopardized by any restrictive or discriminatory
practices. Among the areas monitored with special
interest in 1991 were telecommunications; public
procurement; standards, testing, and certification; and
the Broadcast Directive, which among other things
established a localcontent requirement for EC
television programming.3

In the area of telecommunications the United
States addressed several new issues, including
directives on satellite service and data protection laws.
US. officials expressed concem that the Data
Protection Directive, which contains a provision
requiring member states to prohibit data flows to
countries without “adequate” data protection laws,
could hinder transborder flows of information.5 Also,
in the area of public procurement the United States
urged the EC to eliminate a provision in its Utilities
Directive that would allow utilities to favor EC over
foreign suppliers.’

As the result of an ongoing disagreement over the
Broadcasting Directive’s local-content provision, the
U.S. Government placed the EC on the special 301
priority watch list® The local-content provision
requires EC television broadcasters to reserve the
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majority of their transmission time for European
programming ‘“‘where practicable.” All member states
were required to implement the directive by October 3,
1991, but implementation was uneven, Germany
considered the provision to be voluntary and had not
implemerted it, France had introduced minimum-
French-content requirements in addition to the EC
requirements, and other member states had
implemented the directive using various definitions of
minimum European content. The United States not
only opposed the local-contents provisions, but was
also c;)noemed that member states could further tighten
them,

In 1991 the U.S. expressed concems in the area of
standards for industrial and agricultural products.
Standards play an integral role in the completion of the
internal market: more than half of the 282 directives
required to complete the internal market are related to
standards. U.S. firms in some fields have been able 10
influence the development of cerain EC standards.
However, the United States remained concerned in
1991 that it sometimes did not receive adequate
information during the standards-development process.
The United States also became increasingly concerned
about delays in implementing the new standards. By
the end of 1991 only one standards-related directive
was being implemented, and only in two-thirds of the
member states. U.S. firms were also concerned about
the need to submit their products to EC-based labs for
approval, although talks during the year improved the
prospect that the EC will accept U.S. tests for purposes
of regulatory approval in some circumstances. !0

The U.S. administration has indicated that it will
continue 1o support the EC's transition to a single
internal market, provided that the EC does not replace
nauonal barriers with new barriers at the Community
level.! Citing increasing levels of U.S. exports to the
EC, a U.S. Chamber of Commerce report noted that the
Internal Market program has generally been good for
U.S. firms. However, the report raised concerns about
rising EC protectionism in sensitive sectors such as
automobiles, consumer electronics, and semicon-
ductors; market access for small and medium-sized
firms; and the EC’s use of rules of origin, local-content
requirements, and antidumping legislation.!2

The Maastricht Summit

EC heads of state and government agreed to the
text of the Treaty on European Union at the Maastricht
summit, held on December 9 and 10, 1991. This treaty
was designed to produce a level of integration much
decper than that envisioned in the EC’s 1985 White
Paper and was hailed in the press as one of the most
significant turning points in the EC since the Treaty of
Rome (which founded the EC). The Treaty on
European Union resulted from a process set out by the
EC heads of state and government at their December
1990 Rome summit, where it was decided to pursue
economic and monetary union (EMU) and European
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political union (EPU). The leaders subsequently
signed the treaty on February 7, 1992, but it will not
1ake effect until it is ratified by each member state.!

EMU will be achieved in three stages.'4 The EC
has already entered stage one, which required members
to dismantle controls on capital movements and to
strengthen economic and monetary policy coordi-
nation. Stage two, which will begin in 1994, is a
transition period and calls for the establishment of a
European Monetary Institute to further strengthen the
coordination of national monetary policies. During the
final stage member states will establish a European
central bank and introduce a common cusrency.!
Eligibility of the member states 10 join the common
currency will be based on their ability to meet the
convergence criteria, which set standards for inflation,
interest rates, budget deficits, and exchange rates.

Stage three could begin as early as 1997, if the EC
Council determines that at least 7 member states have
met the criteria for joining the common currency. If
not, stage three will begin automatically on January 1,
1999, for member states that meet the criteria, even if
they do not form a majority. Alone among EC
members, the United Kingdom was given the right to
choose when and if to commit to the single-currency
provision.. The concession was made as part of a
compromise that was necessary to pass the treaty.!6

EPU encompasses several areas. Member states
agreéd to a common defense policy that would be
based on the Western European Union!7 and would be
compatible with NATO. Member states will pursue a
common foreign policy if all member states agree that
the issue should be dcalt with at the EC level. Member
states also agreed o a common visa policy, as well as a
form of EC citizenship that will allow EC citizens to
vote in local elections outside their native countries. A
protocol accompanying the treaty called for the
creation of a “cohesion fund” to help finance certain
projects for the poorer member states.'¥ In addition,
EC membership was opened (o any democratic
European state. Finally, two more concessions were
granted to the United Kingdom: (1) a chapter relating
o a common social policy, which would have
regulated such things as working conditions and
unions, was removed from the treaty and put in a
separate prolocol, and (2) in the final draft of the treaty
a reference 10 a “union with a federal goal” was
replaced with a reference 1o an “ever-closer union.”!?

The treaty specifies important institutional
changes. The powers of the European Parliament were
expanded to include the ability to veto legislation and
to subject the entire EC Commission to a vote of
confidence. Majority voting in the EC Council was
extended to a broader range of issues, including certain
environmental, educational, health, and consumer
protection matters, which had previously required
unanimous consent (or two-thirds majority) for
approval. The size of the EC Commission was to be
reduced from 17 commissioners 10 one commissioner
per member state, and the EC Commission president
was to be chosen through a consensus of EC




member-stale governments after consultation with the
European Parliament.20

Even though reacuion to the treaty was generally
positive on the part of EC mcmbcrs, concems were
voiced. The presigeni of iic EC Commission
reportedly praised the progress on EMU bul criticized
the forengn policy provisions, which he belicved would
make it impossible for the EC to respond quickly to
world events.2! Even though the lulian Foreign
Minister praised the treaty, Italian economists,
industrialists, and politicians expressed skepticism that
Italy could reform its economy to comply with the
convergence criteria.?2 German banks and industry
also expressed doubts about whether it would be
possible for all of the countries 10 meet the
convergence criteria. The German Chancellor called
the summit a breakthrough in that it makes a European
union irreversible, although he stated that it did not go
far enough. The Chancellor, as well as German banks
and industry, was said 10 have prefcrrcd 10 sec a strong
link between EMU and EPUZ In the United
Kingdom the opposition Labor party contended that the
Prime Minister’s position on EMU and the Social
Chapter amounted to placing the United Kingdom in
the slow lane of a two-speed Community, and that this
action had eroded the United ngdoms ability to
exert maximum influence in Brussels.24

The European Economic Area and
Other Agreements

While the EC was deepening its intcrnal
integration through more binding economic, political,
and institutional ties, it was also making efforts 1o
broaden its influence by concluding agreements with
countries outside the-Community. The boldest of thesc
efforts was an agreement 10 form a Europcan
Economic Area (EEA), which was concluded with the
European Free-Trade Association (EFTA) on October
22, 19912 The agreement will become cffective on
January 1, 1993, coincident with the complction of the
EC’s internal market. It would create the world’s
largest common market, containing more than 380
million people and accounting for 43 percent of world
trade.2® EFTA currently accounts for 25 percent of the
EC’s trade, the EC accounts for 60 percent of EFTA’s
trade.Z’ Many EFTA countries regard the EEA as a
stepping stone, rather than as an aliernative, to EC
membership.

The purpose of the EEA is to enable the freest
possible movement of goods, people, services, and
capital among the 19 EC and EFTA countries. The
EEA' will extend the reach of the directives and
policies that compose the Internal Market program to
the seven EFTA nations. Ii also commits them to
applying Community rules for steel aid, the
transportation sector, compelition policy, stale aid,
mergers, and social and consumer policy, but not for
taxation or agriculture. In addition, the EEA creates a
number of institutions, such as a Council, which acts as

a legislative branch, and a Joint Committee, which acts
as an executive branch and is responsible for ensuring
the effective implementation and operation of the
agreement.28

Disagrcement  ainong  the  partics  delayed
agrecment to establish an EEA for months. One
disagreement centered on Austria’s and Switzerland’s
objections 1o incrcased alpine truck transit for
cnvironmental reasons.  Another centered on Iceland’s
and Norway's refusal to allow frce access to their
fishing waters as demanded by Portugal and Spain,
which were sceking compensation for the removal of
the EC’s fish import barriers. Similarly, the United
Kingdom and Ircland desired protection for their
fledgling fish-farming industrics. A further stumbling
block was presented by the concept of a cohesion fund,
through which the wealthy EFTA states would make
transfer payments 10 the EC’s poorer member states.
Once EFTA agreed 1o the fund in principle, the debal.c
revolved around the amount and form of funding.2?

After EFTA and the EC were able to compromise
on the aforementioned issues and conclude the EEA
agrecement, a more scrious challenge o the EEA came
from the Europcan Court of Justice (ECJ), the
Community’s “Supreme Court,” in December 1991.
The ECJ objected to the EEA as incompatible with the
Treaty of Rome, ruling that the establishment of a
parallel lcgal system under the EEA Agreement
undermincd the legal independence of the ECJ and
raised the problem of inconsisicnt rulings from the two
legal systems,30

During 1991 the EC also strengthencd its ties with
other nonmember countrics. . In July 1991 it entered
into customs unions with San Marino and Andorra. On
December 16, 1991, it concluded European
Association Agrecments?! with Hungary, the Czech
and Slovak Federal Republic, and Poland. The aim of
these agrcements is to provide for a [ree-trade zone
within 10 years. The agreements provide for the
progressive liberalization of the movement of goods,
scrvices, people, and capital. Tariffs, quotas, and other
import restrictions will be phased out, and the EC will
open its markets first.  The laws of the associated
countrics—such as company law, rules of competition,
consumer proicetion, inicllectual property, and indirect
taxation—will progressively approximate those of the
EC. Although the agrecements do not guaraniee EC
membership, their preamble recognizes that possibility
in the futurc. While the agreements are being ratified
by individual member parliaments and the European
Parliament, the parties involved intend to proceed with
some interim measures. 32

Throughowt 1991 there appeared to be some
diffcrences of opinion over the speed at which to admit
new members.  Some EC officials wanted new
members o be considered only after the introduction
of EMU and EPU. Other officials advocated
strengthening intenal intcgration and enlarging the EC
simultancously. In any casc, rcports suggest that no
ncw applications will be considered before 1993.33 By
the end of 1991 five countries had applied for EC
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membership: Sweden, Austria, Malta, Cyprus, and
Turkey. 34

Agriculture

The EC’s Common Agricultural Policy (CAP)
established a common market in agricultural
commoditdes with five major objectives: (1) to
increase productivity, (2) to ensure a fair standard of
living for the EC’s 10 million farmers, (3) to stabilize
markets, (4) to guaranie¢ food supplies, and (5) to
provide food to consumers at reasonable prices. The
CAP uses a variety of mechanisms, including price
supports, to meet these objectives.

The CAP has been a perennial source of tension
between the EC and other agricultural exporters,
particularly the United States. In 1991 the EC
Commission itself acknowledged some problems of the
CAP35 One of the most serious drawbacks, the EC
Commission noted, was that the CAP’s price
guarantees provide incentives for farmers to
overproduce.
already abundant surpluses, which are extremely
expensive to store and dispose of, or, to the chagrin of
other agricultural exporters, must be exporied to a
glutted world market, thereby depressing world prices.
The EC Commission has also noted that the CAP's
inherent incentives to intensive production threaten the
environment and that farm incomes rémain low despite
the fact that CAP expenditures have risen rapidly. The
CAP has been absorbing almost 60 percent?¢ of the
EC’s budget in recent years.

CAP reform

Determined to make EC agricullure more
competitive, the EC Commission formally proposed a
radical CAP reform in July 1991. The reform, which
was to begin in 1993 and be fully implemented by
1996, introduced such measures as compensation to all
farmers for price cuts and to small and medium-sized
farmers for taking land out of production, as well as
proposals to divert aid from large farms, which absorb
B0 percent of subsidies, to small and medium-sized
farms. “Accompanying measures” called for
afforestation (to convert farmland to forests) and
agri-environmental programs, in addition to measures
that would encourage full-time farmers to retire early.

More important, however, the reform proposal

contained the deepest price-support cuts ever proposed

by the EC Commission: 35 percent for cereal, 10
percent for milk, 15 percent for butter and beef, and 5
percent for skim milk powder. Corresponding price
supports for pork, poultry, meat, eggs, and processed
agricultural production would also be reduced. The
proposal also called for supply-control measures that
included a land setaside program for cereals, lower
milk-production quotas, lower tobacco-production
quotas, upper limits on sheep premiums Ssubsidies),
and a pew calf-disposal premium for beef.>’
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This overproduction either adds to -

The EC Commission envisioned many benefits
from reform, ranging from more equitably distributed
and stable incomes for farmers to lower prices for
consumers and a better environment. Further, the EC
Commission asserted, this reform would eliminate the
link between income support and production levels, so
that farmers would have an incentive to produce less,
not more.3® Reduced output could provide a more
balanced domestic market and could diminish the EC’s
reliance on subsidized exports to dispose of its
surpluses.

All of the Ministers agreed that reform was
essential and generally concurred with the philosophy
and principles of the EC Commission’s proposal.
Nonetheless, they faulted the proposal in several basic
areas. Reportedly, the British, Dutch, and Danish
Ministers complained that the plan discriminated
“against large efficient farmers by providing full
compensation for lost revenue only to small farmers
who can never be viable.?®  Germman officials
predicted that compensatory payments would grow and
that farmers would become dependent on political
decisions, rather than the market, to earn a living.%
Some Ministers criticized budget projections because,
even with very optimistic cost assumptions, the budget
was still estimated to increase through 1997.%1
Generally, all seemed to support the “accompanying
measures.”¥2 Although the Ministers made some
progress during their fall council meetings, by year's
end they still disagreed over certain technical issues in
the reform plan, particularly in the cereals and beef
sectors.43

Debate between the United States and the EC over
agricultural issues has been singled out as the main
stumbling block in the Uruguay Round of negotiations
for the General Agreement on Tariffs and Trade
(GATT). Among other things, the United States has
demanded deep cuts in subsidies and tarniffication of
such nontariff barriers as quotas. EC Commission
officials have denied any linkage between the proposed
CAP reform and the GATT talks,* but a European
Parliament report said a link “clearly exists” and urged
that care be taken so that reform measures conform to
any new GATT decisions.4> '

Annual price package

Independently of CAP reform negotiations, the EC
Council adopted a modified version of the EC
Commission’s proposed agricultural price package for
the 199192 marketing year. The EC adjusts its price
package each spring. Because projected 1991 CAP
expenditures were expected to exceed the budget
ceiling of ECU 33 billion set in February 1988, the
EC Commission recommended freezing price supports
for most commodities and reducing price and other
supporis for the sectors that cost the most, such as
cereals and beef.4” The EC Commission ascribed the
budget difficulties to overproduction and weak prices,
particularly for cereals, beef, sheepmeat, milk, and
tobacco.48




Farmers® lobbies, the European Parliament, and
most farm Ministers disagreed with the EC
Commission’s analysis of the problem and opposed the
proposed budget cuts. They attributed  the
overspending to expenses arising from circumstances
unforeseen when the CAP cellmg was set in 1988, not
to the structure of the CAP itself. 4% They blamed the
integration of East Germany into the CAP, but they
also:cited increased imports from Eastern Europe,
reduced EC exports as a result of the Gulf War, low
world markel prices for agricultural goods, and a weak
dollar® The European Parliament issued an opinion
supporting increased spending that would exceed the
cenlmg, and this debate dominated Farm Council
meetings held during the spring.

On May 24, the EC Council adopted the majority
of the price supports and related measures for the
199192 farm price package. By that time the EC
Commission had backed down on some of the cuts it
had originally recommended. Also tie EC Council
agreed to respect the CAP budget ceiling, although the
Council’s changes added approximately ECU 500
million to the EC Commission’s initial proposal.!
This agreement was interpreted by some as a signal of
the resolve of both the EC Council and EC
Commission to reform the CAP32  The main
provisions of the price package included the following:

Milk production quotas were reduced by 2
percent, but offsetting measures were
introduced, such as compensation and a
program that would allow member states to buy
‘milk;

The beef intervention safety-net system for
buying surplus meat was maintained. However,
to encourage farmers to produce for the market
and not the system, prices would have to fall
lower before government surplus purchases
would be triggered;

The cereals basic co-responsibility levy (tax)
was increased from 3 percent to S percent, and a
special land setaside program was introduced to
help control overproduction:

Sugar support prices were not changed;

Oilseeds support prices were reduced by 1.5
percent, and the bonus for double-zero
rapeseed—a  high-quality,  predominant
variety—was cut by 50 percent,

 Prices of peas and beans were reduced by 1.5
.percent, although monthly increments in
minimum support prices were to be maintained;

The present wine gunde and distillation suppon
prices were maintained;

Tobacco support prices and premiums would
either be frozen or cut by 6 percent or 13
percent, depending on the variety;

Sheepmeat prices were reduced by 2 percent,
although the supplementary ewe premium
granted to disadvantaged areas was increased
from ECU 1.5 per ewe to ECU 4 per ewe; and

The EC Commission would examine the
possibility of applying the private slorage aid
system for pigmeat more selectively.53

In June the EC Council decided to freeze all cereals
prices except that of durum wheat, which would be cut
by 3.5 percent. The Ministers did not reduce
production aid, but they did reduce by 50 percent the
pnce bonus for rye used in breadmaking.54 Later,
prices were agreed upon for fruits and vegetables, nuts,
and the textile crops.

U.S.-EC Bilateral Trade Issues

During 1991—as in previcus years—most of the
trade tensions between the United States and the EC
involved agricultural issues. The EC’s oilseeds
subsidy program was the most contentious. After a
long delay the EC reformed its oilseeds subsidies to
comply with a 1989 GATT dispute-settlement panel
ruling. The United States contended, however, that
this reform did not satisfy the panel requirements.
Both sides again referred the matter to a GATT
dispute-seutlement panel for a final resolution.

The EC's Third Country Meat Directive, which
sets hygiene and inspection requirements for imported
meat, sparked a dispute when the EC effectively
banned imports of U.S. pork in November 1990 and
U.S. beef in January 1991. By the end of 1991 some
U.S. exports resumed, and both sides began to work on
a permanent solution, based on establishing
equivalency between US. and EC hygiene and
inspection regulations for meat. A separate dispute
that disrupted U.S. exports of horsemeat to the EC was,
however, quickly resolved.

Market access for com gluten feed, another
important- U.S. agricultural export to the EC, was
threatened when the EC denied it duty-free entry on the
grounds that the U.S. product did not meet the required
technical specifications. Officials  successfully
resolved the matter after clarifying the definition.

Two agricultural issues were put off for resolution
at a future date. A lemporary agreement under which
the EC compensates the United States for lost feed
grain sales to Spain was extended until June 1992.
Also, the EC announced it would not make a final
ruling on removing a ban it had placed on BST, a
U.S.-invented, milk-enhancing hormone, until the
summer of 1992,

In the industrial sector the United States continued
to object to the financial assistance that certain EC
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govemments have granted to the companies in the
Airbus consortium (which produces large civil
aircraft). In a separate but related matter, in February
1991 the U.S. Govemment filed a complaint under the
GATT Subsidies Code over the German Government’s
exchange-rate subsidies to the German Airbus partner
and its suppliers. -

There were a number of other arcas of interest to
the United States in the EC. Intellectual property
rights protection remained a concern in certain EC
member states, particularly as it related to copyright
infringements of software and audio and visual
products. 35 In 1991 the U.S.-EC High Technology
Working Group, established at the December 1983
U.S.-EC Ministerial meeting, discussed biotechnology,
trade-related aspects of recycling, and the need to
identify and promote critical technologies. Also, U.S.
and EC representatives conducted a number of
meetings relating to satellite launch services. These
meetings were held as a result of a directive signed by
President Bush that called for negotiations with the
European Space Agency (ESA) and its member states
on (1) government support for commercial launch
operators and (2) a common approach o
non-market-economy launch providers.”®

In 1991 the EC issued the sixth in a series of
annual reports listing U.S. trade practices that pose

obstacles to EC exports and investment. The listof EC

complainis about U.S. trade practices in the 1991
report did not differ much from that of previous years.
The EC evinced particular concern about the tendency
toward extraterritoriality and unilateralism in U.S. law,
particularly the use of section 301. '

Oilseeds

During 1991 the United States and the EC
remained engaged in a longstanding dispute over EC
oilseeds’”  subsidies—which, the United States
contends, not only violate GATT rules, but also cause
annual U.S. trade losses of between $1.5 and $2
billion3® A GATT dispute-setilement panel report
adopted in 1990 supported the U.S. position and
recommended that the EC reform ils oilseeds subsidy

regime, but the United States and the EC were at odds:
over whether the EC’s subsequent reforms actually met .

the GATT panel requirements. Overall, 1991 was
marked by a tension between the U.S. Congress and
U.S. producer associations on the one hand, which
urged retaliation against the EC for its unsatisfaciory
progress in reforrn, and the Bush administration on the
other, which opposed retaliation reportedly because it
could jeopardize the Uruguay Round. By December
the parties had come full circle: at U.S. urging the EC
agreed to reconvene the same GATT dispute-settlement
panel 1o review the latest EC oilseeds reform.

The oilseeds case that was brought before a GATT
dispute-settlement panel in 1988 involved EC subsidies
to producers and processors of oilseeds.’? According
to the United States®® the EC was providing subsidies
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cqualing nearly three times the world market price to
EC processors, to compensate them for the high price
of domestic oilseeds®!  These subsidies were
calculated . o encourage purchases of domestic
products over imports. As a result, it was alleged,
imported oilseeds received less favorable treatment
than domestic oilseeds.52

Also central o the dispute was the zero binding, or
duty-free access, for oilseeds that the EC granted to the
United States in 1962, The United States charged that
the oilseed subsidies effectively impaired the benefits
of this zero binding%® The dispute-panel report,
adopted by the GATT Council on January 25, 1990,
backed the U.S. position but recommended that the
United States allow the EC reasonable time 10 reform
its regulations to comply with the ruling before
pursuing further action. The EC stated that it would
implement reforms beginhing in the 1991/92 marketing
year. However, it linked these reforms to the
successful outcome of the Uruguay Round, which at
1h§c9 Otiﬁr:\c was expeclted 1o conclude in December
1990. -

According to the U.S. Government, during the
Round the EC intcnded to rene%csniale the zero binding
under the guise of rcbalancing.®> Rebalancing, a key
objective for the EC in its agriculture negotiations,
essentially involves raising import barriers for some
producis while reducing them in other areas. In
particular, the EC wanted 1o increase protection on
nongrain feed substitutes such as oilseeds in exchange
for lower protection on grains.% There has been
speculation that in the EC view, rebalancing its tariff
protection on oilseeds could have enabled it to comply
with the panel findings without addressing the issue of
impairment and nullificaion8’” The EC did not,
however, negotiate the rebalancing it desired. When
the Uruguay Round failed 10 conclude as scheduled in
December 1990 and EC officials in March 1991
formally rejected implementing the GATT 6ganel
findings in their 199192 farm price package,*® the
bilateral conflict escalated.

The Office of the United States Trade

~ Representative (USTR) warned the EC of possible

retaliation (although the rest of the administration
reporiedly opposed such action).?® EC Agriculture
Commissioner Ray MacSharry responded that the EC
was committed 1o comply with the panel only within
the context of the Uruguay Round and not necessarily
by 1990. He stressed that any retaliation would
undermine the Uruguay Round.’® Nonetheless, at the
May 29 GATT Council meeting, the EC agreed that by
July 31 the EC Commission would propose a reform
package and that farm Ministers would rule on it by
October 31.7!

On July 31 the EC Commission unveiled its
oilseeds reform package. It mimrored the EC
Commission’s earlier proposal for reform of the CAP,
which aimed 10 move away from production subsidies
and toward direct income-support payments for
farmers. The most important aspect of the reform
entailed shifting payments from processors to



producers’? and guaranteeing producers a level of
return for each hectare cultivated insticad of total
output. This guaranteed return would consist of the
amount the producer would receive for selling oilseeds
on the open market and a direct payment. The amount
of the direct payment would equal the difference
between a specified guaranteed income level less a
specified projected market price. However, only when
actual market price differed from the projected market
price by more than 8 percent would the direct payment
be adjusted.”

Calculation of the direct payment was potentially
complex. Although producers were to be compensated
for each hectare cultivated (with the total number of
hectares eligible for compensation in 1992/93 limited
to a “maximum guaranteed area”), the projected price
upon which the direct payment would be based was set
on a per-ton basis. An average oilseeds yicld would be
used to convert this aid to a per-hectare basis. In
addition, the direct payment would vary according to
variations in regional yields and would decline if the
number of hectares cultivated EC-wide exceeded the
maximum guaranteed area.’®

The other important aspect of the reform was that
total support was based on a ratio between the yields of
oilseeds and cereals. The EC Commission linked the
crops, maintaining that a very close relationship exists
between cereals and oilseeds and that statistics are
more reliable and accurate for cereals than for oilseeds.
The EC Commission reportedly set this ratio so that
producers would be indifferent to planting either crop.
The EC Commission also hoped that linking oilseeds
reform to the planned cereals subsndles reform would
facilitate full CAP reform in 1992.75

The U.S. Government swiftly opposed the plan.
Although the proposals had the potential to end
discrimination against foreign suppliers, the U.S. view
was that the benefits of the zero binding would
continue to be impaired. Maintenance of subsidy
levels that were double the EC Commission’s estimate
of medium-term world prices now exiended to an
acreage even greater than that of 1990/91, would
continue to shield EC producers from variations in
world market prices, and would provide them with
little incentive 1o reduce production. According to the
United States, the high subsidy levels would also make
the 8-percent price band meaningless. In the opinion
of USTR Carla Hills and U.S. Secretary of Agriculture
Ed Madigan, “the lowering of import duties continues
to be prevented from having any impact on the
competitive relationship between domestic and
imported oilseeds.”  The U.S. objections were
followed by criticism from the EC Council of
Ministers, which rejected the EC Commission
proposal. Some Ministers quesuoned the reasoning
behind tying the aid to cereals.”” Others argued that
the 8-percent price band was too high, and one
ang,ter pressed for a higher oilseeds-to-cereals price
ratio.

At the October 8 GATT Council meeting, the
United States requested that the EC ratify reforms that
complied with the panel report by October 31. Further,
the United States said, it would formally request that
the panel be reconvened at the November GATT
Council if no action were taken.’”®

On October 22 the EC Council approved a
compromlse oilseeds reform8® that weakened, in the
U.S. view, an already inadequate proposal. This
compromise empowered member stales to choose
between average oilseced yields or average cereals
yields when determining compensation. In addition,
the EC Council package enabled oilseed producers to
become ehglble for a lower subsidy for
double-cropped8! soybeans, which are those sown
following the early summer harvest of winter crops,
generally wheat.52

Despite strong pressure from Congress and U.S.
producer associations to retaliate, the administration
pressed for a multilateral solution to the dispute. It was
reported that aside from jeopardizing the Uruguay
Round, the administration was reluctant to pursue
retaliation because (1) mdust.ry groups were thought to
fear counterretaliation;33 (2) it would be difficult to
devise a retaliation list, as executive agencies were
unable to agree on the actual damage caused by the EC
oilseeds policy;34 and (3) the estimate of at least $1.5
billion in damage cited in the United Swuates’ GATT
complaint would cover more than agricultural products
in a retaliatory effort.33

On October 30 the United States proposed to
reconvenc the panel. At the December 3 meeting of
GATT conlracting parties, the EC agreed to reconvene
the panel, which met on December 12, 1991, and on
February 3 and 20, 199236

Third Country Meat Directive

Claiming that U.S. meat plants did not comply with
its Third Country Meat Directive, the EC effectively
banned all imports of U.S. pork on November 1, 1990,
and U.S. beef on January 1, 1991, by revoking the right
of U.S. meat plants to export to the EC. The directive
specifies hygiene and inspection requirements that
foreign companies must meet to export their products
to the EC. Foreign companies must be examined by
EC inspectors for compliance with the directive and
must then be placed on an official list of certified
suppliers by the EC Standing Veterinary Committee.

Before the directive was fully implemented against
the United States in 1988, nearly 400 U.S. pork and
beef plants exporied their products to the EC. Since
the directive was implemented the number of listed
U.S. pork and beef planis has steadily declined. 8;
1990 only 25 remained eligible to export 1o the EC.
Significanly, few EC plants meet the directive’s
requirements,88 and they do not have to meet
corresponding standards until Januvary 1, 1993. Even’
then, temporary exceptions will be allowed until 1995.
Permanent exceptions will be permitted for very small
plants 89
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On January 10, 1991, USTR initiated a section 301
investigation of the EC’s inspection requirements for
imported meals, in response to a petition filed in
November 1990 by the National Pork Producers
Council and the American Meat Institute.®® The
petitioners alleged that the directive violated GATT
rules and discriminated against U.S. exporters; that it
was used to regulate U.S. meat much more strictly than
most meats produced in Europe; that it was not fully
enforced for intra-EC trade; and that it was not based
on, or justified by, any scientific analysis.?! Also, the
petitioners alleged that in addition to lost EC sales,
U.S. producers would incur losses because they had
spent millions on testing and on plant investment to
comply with the directive and because the resulting
surpluses would depress domestic prices.%2

In letters to USTR urging acceptance of the section
301 petition, 41 US, Senators and 30 U.S.
Representatives denounced the directive as a trade
barrier. They accused the EC of using it to unload a
growing inventory of surplus beef and complained that
“efforts by U.S. businesses to comply with the
Directive have for years been followed by new and
ever-increasing demands, all targeted at curbing our
exports.”3

Bilateral discussions on the matter began in
December 1990 but stalled in March 1991. In these
discussions U.S. officials focused on establishing
minimum requirements that U.S. plants must meet to
be lisied as qualified suppliers, and on determining
how U.S. procedures could differ from the EC’s
procedures and yet produce equivalent results. The EC
maintained that exporting countries should have
identical, as opposed to equivalent, regulations.

A breakthrough occurred in May when, through an
exchange of letters, U.S. and EC officials established a
two-stage process by which to resolve the dispute
permanently. The objective of the first stage was to
relist the U.S. plants that had been certified ineligible
to export to the EC. Plants that had lost their listings
would have to be re-inspected jointly by U.S. and EC
officials and would have to satisfy certain minimum
criteria relating to the role of U.S. inspection, general
hygiene, post mortem inspection, and trichina control
as specified in the annex of the letter sent by EC
officials.?®  Stage two outlined a process for
determining whether U.S. and EC meat inspection
requirements are equivalent. It was to begin after both
sides agreed that stage one had been concluded
satisfactorily and was to conclude by December 31,
1991. The agreement stipulated that if equivalence
were established, “reviewers of both parties will accept
the corresponding procedure when insgecling
establishments otherwise deemed acceptable.” No
provision was made specifying how any disagreements
during the course of discussions would be resolved.

At the end of May the EC sent its inspectors to
reexamine U.S. plants in order to lift the ban. In June,
based on the inspectors’ reports, the EC Veterinary
Committee recertified only 1 plant out of 25

90

inspected.?6 In August EC inspectors returned to
re-inspect 17 of the plants still willing to export to the
EC, and by October a total of 14 plants were 1elisted.%”
Also in late June the EC proposed a series of six
meetings intended to establish the equivalency of
sanitary rules by the December deadline. U.S. officials
did not want, however, to enter into discussions until
more progress had been made in stage one. The
equivalency discussions did not begin until November.

On June 7, USTR announced that it would
formally request a dispute-settlement panel at the
GATT Council meeting on July 11, 1991, despite signs
that the EC was interested in reaching a bilateral
solution.8 At that meeting, however, the EC tumed
away the panel request, saying it wished to study the
U.S. request.?® Because both sides remained strongly
committed to finding a solution and the negotiations
progressed fairly well,100 the United States did not
repeat its request for a dispute-settlement panel in
1991.101  The December 31, 1991, deadline passed
without a solution.!92 (For additional discussion of
this dispute, see chapter 5, “Enforcement of Trade
Agreements and Response to Unfair Foreign Practices™
section.)

Horsemeat

Following the lead of French officials, the EC
imposed a ban on imports of fresh U.S. horsemeat in
March 1991 after an outbreak of trichinosis. Most of
the cases were linked to 1 of the 12 U.S,
slaughterhouses approved to export horsemeat to the
EC. The ban was imposed to allow EC veterin
experts time to inspect the horse slaughterhouses.!
In May officials lifted the ban after approving U.S.
testing procedures for the trichinella worm. EC
officials relisted all but one plant.!® In 1991 the
United States exported $112 million, or 79 percent, of
its total horsemeat exports to the EC,105

Corn Gluten Feed

On October 16, 1991, U.S. and EC officials agreed
on a definition of what constitutes corn gluten feed and
on terms for its testing and centification, thus ending a
dispute that emerged during the summer of 1991 when
certain EC member states terminated duty-free access
for imports of U.S. com gluten feed.}% Corn gluten
feed is the United States’ second-largest agricultural
export to the EC; 97 percent of all U.S. corn gluten
exports are imported by the EC. In 1991 U.S. exports
of corn gluten feed to the EC rose to about $696
milliolnd_lfrom $655 million in 1990 and $640 million in
1989.

The dispute began in May 1991, when Duich
customs officials reclassified U.S. comn gluten feed
under a dutiable category, after tests revealed that some
samples consisted of up to 40 percent corn germ
meal.!08 The Dutch, backed by EC officials who
encouraged all member states to follow suit,
maintained that to qualify for duty-free treatment, corn



gluten feed could contain no more than 5 percent of
such diverse residues.. These officials also asserted that
even though pure corn gluten feed and com germ meal
could each be imported separately duty free, a mixture
of the two would be subject to a $200-per-ton variable
levy.19® Some member states introduced requirements
for mandatory rather than random testjng and posting
of bonds for com gluten feed imports.!!1® The EC
Association of Millers (CAM) demanded that further
imports of U.S. com gluten feed mixed with corn germ
meal be banned pending a precise definition.!!!

This reaction drew criticism both from the United
States and within the Community. British officials
noted that they were satisfied with the current customs
classification and questioned the reasoning behind the
decision to assess a duty on a mixture of two duty-free
products.!!2  Although Belgian officials supported a
stricier customs classification, they continued 0
support duty-free access and opposed the EC's
proposed method of testing.!13 For its part the United
States requested that the EC change its definition of
corn gluten feed to permit a mixture,!!* Pending a
new definition the Dutch eventually raised the limit of
allowable diverse residues from 5 percent to 20
percent.}15

In the process of devising a definition, both sides .

remained bogged down over the best way to detect the
presence of comn germ meal in comn gluten feed. The
EC insisted that fat content would best indicate such a
presence and proposed setting a 3-percent maximum
limit on fat. U.S. exports have an average fat content
of 3.5 percent, however, so this limit would have
blocked about half of U.S. exports to the EC market.
The United States suggested instead that starch content
would be the appropriate indicator and that a limit on
fat would not automatically limit the corn germ meal.
The U.S. definition set a 5-percent limit on fat and a
28-percent limit on starch. The EC accepted the
28-percent limit on starch but refused to compromise
on the fat content. As a result on August 19, 1991, the
administration lodged a formal diplomatic protest with
the EC Commission, and U.S. producer associations
sought retaliation.!16

Another point of contention addressed the method
for testing the content of com gluten feed. The EC’s
Customs Nomenclature Committee wanted member
states to use an advanced microscopic analysis, which
directly identifies components. Only Germany and the
Netherlands used this method. Instead, the United
States demanded that chemical analysis be used, which
identifies the amount of starch, protein, and fat content
present in the product. In the end the EC accepted
chemical analysis, .

The dispute was not based on pure technicalities.
Dutch and French officials charged that germ meal had
been intentionall¥ and fraudulently mixed with the
com gluten feed,'!? and EC officials maintained that
the levels of corn germ meal in U.S. shipments had
increased over the past 4 years.!1® The United States
reportedly replied that corn germ meal was present in

the comn gluten feed because it is a natural byproduct of
the milling process and that corn gluten feed had
contained varying amounts of corn germ meal since
well before the zero binding was established. The
United States also argued that no chemical standards
were s‘)eciﬁed with regard to this zero-tariff
binding.!1? The EC eventually conceded the point.

Politics, too, factored into the dispute, EC farm
Ministers asserted that a solution to the dispute
regarding corn gluten feed could be found only within
the context of rebalancing.}?® As noted previously, the
EC wishes to use rebalancing to impose a higher level
of protection on some products—particularly nongrain
feed substitutes such as corn gluten feed—in return for
lowered protection on others such as grain.!2!

The United States and the EC formally resolved the
dispute through consultations outlined in GATT article
XXIIL:1. As a result of these consultations U.S. and
EC officials ended the stalemate over an acceptable fat
content for comm gluten feed and signed a
Memorandum of Understanding (MOU) on October
16, 1991. Among the provisions of the MOU, both
sides agreed that for continued duty-free treatment,
com gluten feed could contain no more than 28 percent
starch, 4.5 percent fat, and 40 percent protein. Both
sides agreed to the basis for calculating the percentages
and the method of testing for fat. Additionally, both
sides noted that the U.S. industry planned to certify
corn gluten feed to ensure that the standards specified
in the agreement would be met. Finally, the EC agreed
to refund the variable levies and bonds that had been
collected on com gluten feed.!?2 On November 29,
1991, the EC passed legislation implementing the
MOU, which took effect January 1, 1992123

Enlargement-Related Farm Trade
Dispute

In 1991 U.S. and EC officials did not, as hoped,
permanently resolve a dispute over compensating the
United States for feed grain exports lost when Spain
and Portugal joined the EC. (For additional discussion
of this dispute, see chapter 5, “Enforcement of Trade
Agreements and Response to Unfair Foreign Practices”
section.) Instead, the EC extended until the end of
1992 a temporary agreement, struck in 1987, that
guaranteed the United States access to the Spanish feed
grain market. Conflicting interpretations of GATT
article XXIV:6, which governs compensation to trading
partners injured by an enlargement of a customs union,
underlie the dispute.

This dispute arose when Spain joined the EC in
1986 and was obligated to adopt the EC’s system of
variable import levies to comply with the EC's CAP.!%4
In doing so Spain breached its tariff binding on imports
of corn and sorghum. With about $200 million in
annual corn and sorghum exports!25 to Spain
jeopardized, the United States threatened to retaliate.
In January 1987 the United States and the EC
concluded an agreement under which Spain would
import duty free 2 million metric tons of com and
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specified nongrain feed ingredients, as well as 300,000
metric tons of sorghum, from non-EC suppliers!26
annually until December 1990. The EC also reduced
tariffs on about 25 products. When the agreement
expired in 1990 the EC extended it through 1991 10
avoid retaliation.

Both sides pledged to achieve a permanent solution
in 1991. Despite meetings in June and in Sepiember,
however, no permanent solution was reached. In
October, as the United States prepared to retaliate, the
EC offered to extend the agreement informally for 1
more year. The EC did not want 10 extend the
agreement through a formal exchange of leters
because EC officials believed a formal exchange would
be tantamount to accepting the U.S. interpretation of a
GATT article underlying the dispute.1?’ Conversely, it
was reported that the United States did not want an
informal exiension because such an action would be
difficult to enforce under the GATT.!Z As a
compromise the EC offered to “inform the GATT that
the relevant parts of the 1987 agreement remain in
force and that the GATT rights reserved in that
agreement for both sides are still valid.”12? Both sides
agreed to review the issue in June 1992 in light of the
outcome of the Uruguay Round.

The GATT article in dispute, XXIV:6, addresses
compensation to trading partners for trade lost when a
customs union has been enlarged. The EC reportedly
interpreted this article to mean that tariff changes
across all sectors must be considered when assessing
compensation.!3¢ In the EC view the United States
was not entitled to additional and permanent!3!
compensation because any disadvantages in
agricultural trade have been offset by gains in the
manufacturing sector. The EC contended that relative
to those of third countries, U.S. exports to Spain have
experienced an above-average increase.!32

In contrast the United States reportedly interpreted
the article to mean that compensation should be
determined by comparing tariff changes for specific
products.!33 The United States demanded a permanent
concession for lost trade and maintained that incidental
trade benefits were irrelevant.!34 Because the United
States is expected 1o insist on further compensation
when the parties reexamine the agreement in June
1992, it will probably be referred to a GATT
dispute-settlement panel.!35  Resolving this matter
takes on added importance in view of the fact that the
EC ‘may soon admit new member states.

Moratorium on Milk-Enhancing
Hormone (BST)

In December 1991 the EC extended until
December 31, 1993, a moratorium on the use of bovine
somatotropin (BST), a genetically engineered natural
hormone that boosts milk production by an average of
25 percent in dairy cows. The EC Commission
introduced the ban in September 1989 so that BST
could be scientifically tested to determine whether it
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should be approved for use in the EC market.136 The
EC Commission stated that it will issue its findings and

_ proposals by June 30, 1993,137

The controversy surrounding BST approval is part
of the larger issue of whether socioeconomic impact
(the so-called fourth criterion) should be considered
along with the traditional criteria of safety, efficacy,
and quality when assessing new biotechnology-based
products.!® In March 1991 the EC’s Committee for
Veterinary Products unanimously agreed that BST is
safe for humans, and a majority agreed that it is safe
for animals. However, BST still needs approval from
the EC Council of Farm Ministers before it can be
authorized for use. Farm Ministers must be convinced
that there is a need for a hormone that increases the
productivity of cows, especially when growing dairy
surpluses already cost the EC taxpayers billions of
dollars in aid each year. Furthermore, the surplus
could be exacerbated on the demand side. EC officials
are concemed that consumption of dairy products may
decline among consumers who fear the hormone, and
that dairy exports destined for countries that forbid
BST would be harmed.!3%

The European Campaign Against BST, composed
of more than 30 national farming, animal welfare, and
environmental groups—and political parties—Ilobbied
for the continuation of the moratorium and proposed
that the current legal framework for assessing new
products include socioeconomic criteria. For example,
the group argucd that BST would harm the heaith of
cows, would conflict with changing consumer
preference toward more natural food, would force
many small farmers out of business, and would harm
the environment because it would encourage intensive
farming methods. The group believed there was
insufficient evidence that BST is safe for humans,
particularly babies.!¥¢  In contrast the European
Federation of Animal Health, representing
manufacturers of veterinary drugs, objected to
extending the moratorium. The group argued that
imposing a moratorium for socioeconomic reasons
would stifle progress and innovation.14!

The United States urged EC officials to base BST
approval solely on scientific criteria.!42 Although BST
is ‘manufactured by U.S. firms, the Food and Drug
Administration has not yet approved BST for use in the
U.S. market.143

Airbus

Airbus Industrie is a consortium of airplane
manufacturers from Germany (Deutsche Airbus),
France (Aerospatiale S.A.}, the United Kingdom
(Briush Aerospace PLC), and Spain (Construcciones
Aeronauticas S.A.). Since 1986 the United States has
claimed that Airbus receives unfair subsidies from the
governments of the four partners, placing U.S. aircraft
manufacturers at a disadvantage.!* The EC, which
negotiates on behalf of the partner governments, has
countered that U.S. manufacturers receive indirect
subsidies through defense contracts.



The United States and the EC have negotiated the
issue of aircraft subsidies over the past 5 years, but
without much success. The major point of contention
has concerned limitations on the level of development
subsidies. Airbus has been estimated to receive
between 70 and 90 percent}43 of its development costs
in a direct subsidy that is repayable through royalty
arrangements. The U.S. Department of Commerce
estimated that the four partner governments had
committed more than $13.5 billion to Airbus b}l 1989,
of which only $462 million had been repaid.!46

Negotiations were suspended in February 1991,
when the United States rejected the most recent EC
proposal. The EC had suggested eliminating
production subsidies and capping development
subsidies at 45 percent of the development cost,!47 but
the United States insisted on an eventual reduction to a
25-percent cap, plus the conclusion of a multilateral
agreement that would include other GATT nations
involved in the civil-aircraft industry, such as Canada
and Japan. Other differences also remained
unresolved: for example, the United States wanted any
agreement to cover aircraft with more than 100 seats,
whereas the EC wanted to limit coverage to aircraft
with more than 140 seats. In addition, there was
disagreement over whether, and how, to include
indirect subsidies in the negotiations. The United
States and the EC were ultimately unable to resolve
these differences, leading the United States to pursue
complaint procedures in the GATT.

The United States’ first action was to request on
February 14, 1991, that the GATT Subsidies
Committee establish a dispute-settlement panel to
investigate a German exchange-rate guarantee scheme.
In 1988 the German Government agreed to protect
Deutsche Airbus from currency fluctuations as part of
its efforts to privatize Messerschmitt Bolkow-Blohm,
of which Deutsche Airbus is a wholly owned
subsidiary, through a merger with Daimler-Benz. The
exchange-rate scheme offered by the German
Govemnment covers the financial risks of current and
future projects through 2000 by offseiting adverse
exchange-rate fluctuations between the German mark,
in which production costs are incurred, and the U.S.
dollar, the currency of the civil-aviation market. The
United States alleged that the German Government
distributed 390 million Deutschemarks (5244.4
million) in 1990 0 Daimler-Benz under the
exchange-rale scheme, resulting in an average subsidy
of about $2.5 million for each completed aircraft
delivered in 1990.18 The U.S. complaint reflected
concem that this scheme was cushioning the German
aircraft-component industry from the effect of the
weakening dollar and decreasing the competitiveness
of U.S. aircraft components. On January 15, 1992, the
GATT panel ruled that the German Govemment was
violaling the GATT Subsidies Code by providing
exchange-rate guarantees to Deutsche Airbus. If the
panel’s findings were accepted by the 22-nation GATT
Subsidies Committee, Germany would be required 10
stop payments under the guarantee scheme but would

not necessarily be required to arrange restitution
payments. Since nearly all such panel reports have
been blocked in the Subsidies Committee by the losing
party,!¥9 there remained a strong possibility that the
European members of GATT mi&l(n)t move (0 velo
acceptance of the panel’s findings.

In May 1991 the United States announced its
intention to file a second, broader complaint about
Airbus production and development subsidies under
the GATT Subsidies Code. Even though this
announcement prompted the EC to call for a
resumption of bilateral or multilateral negotiations over
the subsidies issue, the United States formally
requested consultation procedures under the Subsidies
Code on May 31 to review the full range of subsidies
provided to Airbus.

Throughout 1991 the EC objected to the use of the
Subsidies Code over Airbus disputes and instead
insisted that these disputes should be resolved under
the Civil Aircraft Code. Currently the Civil Aircraft
Code states that the Subsidies Code applies to aircraft
but also permits signatories to consider *‘special
factors” that might juslifly government subsidization of
the aircraft industry.!ST " In March 1991 the EC
encouraged reform of the Civil Aircraft Code to clarify
its provisions regarding subsidies and filed a request
with GATT to renegotiate the Civil Aircraft
Agreement.!32 On several occasions the EC attempted
to have the two U.S. complaints resolved under the
Civil Aircraft Code or through a joimt Civil
Aircraft-Subsidies Committee. The EC position is
reportedly a potential indication that the EC will move
to block any effort made by the Subsidies Committee
to mediate the dispute.!33

While continuing to dispute the U.S. choice of the
Subsidies Code as the proper forum for discussion, the

" EC finally agreed to meet with the United States in

early August to discuss both the substance and
procedures associated with the consultation process.!54
Unsatisfied with the EC response at this August
meeting, the United States proceeded with the next siep
in the complaint procedures!55 on August 21 by asking
the Subsidies Commitice to act as a mediator in a
conciliation phase.l5¢  After a GATT Subsidies
Committee meeting in late September, the EC and the
United States agreed 10 continue negotiations and, by
January 1992, had set easly 1992157 as a target date for
concluding the negotiations.!58

The issues under dispute at the end of 1991 were
the same as those that stymied talks in early 1991. The
proposed cap on development subsidies continued to
be a prominent issue. The EC buttressed its argument
for including indirect subsidies provided by the U.S.
defense contracting system in the talks by releasing a
report on December 4 that the EC Commission had
requested from a private U.S. law firm, Amold &
Porter. The report concluded that the U.S. Government
provided between $18 billion and $22 billion in direct
and indirect support to the U.S. commercial aircraft
industry between 1976 and 1990.15% The three major
sources of U.S. support identified by the report were
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Department of Defense grants to conduct private
research and development (R&D), R&D conducted by
the National Acronautics and Space Administration
(NASA), and the US. system for taxing contract
income.}® Other areas of continuing U.S. concern,
particularly to US. industry, were government
guarantees of loans made by Airbus to customers and
the royalti'-based system of repaying Airbus
subsidies.16

Canada

Merchandise Trade With the
United States
In 1991 the United States and Canada remained

each other’s largest trading partners, accounting for the

greatest volume of trade between any two countries in
the world. Totaling $170 billion, the value of U.S.
trade with Canada was nearly 20 percent higher than
that with any other single country, including Japan, and
was only $13.1 billion less than the value of all trade
between the United States and the 12-nation European
Community (EC).

In 1991 the United States recorded a $12.2 billion
merchandise trade deficit with Canada (table 11). The
lowest bilateral deficit with Canada since 1987, the
figure reflected a slight drop from the 1990 level of
$13.0billion. The bilateral balance with Canada
represented 15 percent of the overall U.S. merchandise
trade deficit of $82.2 billion.

Afer rising by more than 4.3 percent from 1989 to
1990, the value of U.S. exports to Canada increased
only slighty (0.6 percent) during 1991, w0 $78.7
billion. U.S. exports to Canada in 1991 rose in 7 of 10
SITC sections (table 11). Slight declines were
registered in crude materials (section 3) and machinery
and transport equipment (section 7). Exports in the
mineral fuels category (section 4) decreased by more
than 40 percent. More than 85 percent of the products
exported to Canada are manufactured goods (figure 5).

The major items of bilateral trade are highlighted -
in tables A-7 and A-8. The leading U.S. exports to
Canada in 1991 were automobiles and parts of motor
vehicles, reflecting the high degree of integration
between the U.S. and Canadian automobile industries.
Although the list of products was generally unchanged
from 1990, the decline in exports of printed circuits (39
percent), together with the increase in parts for digital

. processing units (15 percent), altered the hierarchy

slightly in 1991. Exports of half the items on the list
decreased from 1990 to 1991,

Table 11 _
U.S. merchandise trade with Canada, by SITC Nos. (Revision 3), 1989-91
{Thousands of dollars)
SITC
section
no. Description 1989 1990 1991
U.S. exports
0 Foodandliveanimals ...............ccoieiivininenn. 1,902,959 3,764,648 4,204,056
1 Beveragesandtobacco .............cciiiiiieiiiniin., 83,038 125,874 140,741
2 Crude materials, inedible, exceptfuels .................. 2,288,497 2,923,638 2,747,873
3 Mineral fuels, lubricants and refated materials ............ 1,678,317 2,154,800 1,240,336
4 Animal and vegetable oils, fats andwaxes ............... 47,010 57,524 64,110
5 Chemicals and related products, ne.s. .................. 4,210,236 6,050,164 6,554,645
6 Manufactured goods classified chiefly by material ......... 5,865,041 9,822,800 10,266,449
7 Machinery and transportequipment ..................... 33,194,049 42,746,260 42,289,120
8 Miscellaneous manufactured articles .................... 4,325,823 7,508,083 8,122,351
9 Commodities & transact not class eisewhere in SITC ...... 21,382,400 3,064,167 3,082,109
Total afl commodities ...............ccccivviniinan, 74,977,469 78,217,958 78,711,789
U.S. imports
0 Foodandliveanimals ..............ccoiivvivininnianns 3,515,355 3,755,819 3,934,951 -
1 Beveragesandtobacco .................... 000l 548,983 654,845 692,695
2 Crude materials, inedibie, exceptfuels .................. 7,855,915 7,335,834 6,253,552
3 Mineral fuels, lubricants and related materials ............ 7,741,886 9,810,313 10,240,523
4 Animal and vegetable oils, fats andwaxes ............... 89,130 92,340 132,576
5 Chemicals and related products, n.e.s. .................. 3,927,606 4,282,363 4,348,228
6 Manufactured goods classified chiefly by material ......... 16,697,375 15,774,898 15,316,044
7 Machinery and transport equipment ..................... 39,123,230 40,753,015 40,548,726
8 Miscellaneous manufactured articles .................... 3,600,183 3,588,667 3,635,340
9 Commodities & transact not class elsewhere in SITC ...... 4,887,988 5,150,214 5,821,188
Total allcommodities ..............cccovviiniinnn. 87,987,651 91,198,308 90,923,823

Source: Compiled from official statistics of the U.S. Department of Commerce.
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Figure 5
U.S. trade with Canada by product sector, 1991
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Note.—Because of rounding, figures may not add up to 100 percent.

U.S. imports from Canada were valued at $90.9
billion in 1991, a slight (.30 percent) decline from the
previous year. Trade in individual sector groupings
was generally unchanged from 1990. The decline in
imports from Canada occurred at a time when overall
U.S. imports dropped by 1.5 percent. The leading
categories of items imported from Canada in
1991—automobiles,'%2 1rucks, petroleum oils, and
newsprint—accounted for 33.0 percent of total U.S.
imports from Canada and were the same items that led
the list of imports from Canada in 1990. U.S. imports
of natural gas rose by 18 percent during the year, and
shipments of nonmonetary gold soared by 176 percent.

Machinery and transport equipment (SITC section
7) was the major area of bilateral trade, between the
United States and Canada: it accounted for
53.7 percent of overall shipments to Canada and
44.6 percent of goods received from Canada in 1991,
Nonetheless, trade in this sector declined in both
directions. Plant shuidowns (both temporary and
permanent) and a gradual erosion of market share for
North American cars in the U.S. market contributed to
the general weakening of cars and auto parts exports
from Canada.!$3This trade is largely governed by a
longstanding agreement, the 1965 Auto Pact, that
antedates the U.S.-Canada Free-Trade Agreement

(CFTA) and provides for duty-free treatment of
imports of specified automotive products.

Major Policy Developments
Affecting Trade

North American Free-Trade
Agreement

The North American Free-Trade Agreement
(NAFTA) evolved from a plan to establish a free-trade
agreement (FTA) between the United States and
Mexico.!% It was not until early 1991, when Canada
officially decided to participaie in what had been
bilateral talks on a U.S.-Mexico FTA, that the concept
of a continent-wide agreement was formally
established.!5 The Canadian Government indicated
that it was interested in a broad agreement
encompassing intellectual property rights, all goods
and services, investment, and a range of issues similar
to those under consideration in the Uruguay Round.
Although two-way trade between Canada and Mexico
is minuscule relative to U.S.-Canadian trade,!56 the
Canadian desire t0 expand economic ties with Mexico,
though important, was considered by many to be
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secondary to the desire to prevent erosion of any gains
made in its bilateral pact with the United States. (For a
detailed discussion of the NAFTA negotiations, sce

chapter 1.)

Interprovincial Trade Barriers

For decades Canada’s Provinces have maintained
numerous barriers to open trade:  discriminatory
Provincial  procurement  procedures,  differing
certification and licensing procedures, and restrictions
on trade in agricultural products and alcohol.!67 The
problem has been acknowledged, but efforts to resolve
it have been unsuccessful—in part because the
Canadian Provinces wield considerable power relative
to the Federal Government and are not constitutionally
required to obey all of its dictates, Even though
additional efforts were made in 1991, progress was not
significant. :

Canada’s interprovincial barriers have been
estimated by the Canadian Manufacturers Association
to cost the Canadian economy about Can3$6.5 billion a
year.188 The problem was also highlighied in studies
that the Government itself commissioned and, in 1991,
became a focus for increasing intermational
crilicis‘rn.169 In response the Government proposed a
conslitutional amendmeni in September of that year.
Presented as part of a broader package to promoie
economic union in Canada, the amcndment was 0
guarantee free movement of goods, services, capilal,
and people throughout Canada. July 1, 1995, was the
proposed target date for elimination of all internal
barriers among the Provinces. The amendment and the
economic package were well received in business
circles but were still under discussion ai year’s end.

Constitutional |
Developments—Quebec

In the past several years the Canadian Government
has had to face a growing crisis with regard 1o the
French-speaking Province of Quebec, The
debate—which focuses on the question of whether
Quebec should remain inside Canadas federal
structure or become a sovereign state—came to a head
in June 1990, when two of Canada's 10 Provinces
failed to ratify the Meech Lake Accord. The accord
would have brought Quebec under the aegis of the
Canadian Constitution—a document that Quebec has
consistently refused to approve since the early 1980s,
when it was nratified by the other Canadian
Provinces.!70

Since the failure of the accord, pressures for
secession have grown in Quebec, accompanied by
related political fragmentation in the rest of Canada.
As a result considerable time was devoted by both
government and private institutions in 1991 to studying
the possible political and economic impact of an
independent Quebec, as well as the need for reform of
the nation’s current federal structure.!”! On September
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24, 1991, Prime Minister Mulroney issued a 28-point
package of proposed constitutional reforms aimed at
strengthening . Canada’s federal structure and easing
secessionist pressures in Quebec.'’2 The proposed
changes went before an all-party parliamentary
commission in September 1991 for 5 months of public
hearings. The Government was expected to present
formal constitutional amendments by mid-1992. The
Quebec Government, however, stated that if Ottawa
failed 1o propose an acceptable set of constitutional
reforms, it would hold a referendum on sovereignty no
later than October 1992.173

The term “sovereignty” has acquired various
definitions in the course of the national debate. Some
Quebecois have advocated complete separation from
Canada; many - have proposed a  system
(“sovereignty-association”) under which Quebec could
function as a separate political entity while retaining
such privileges as use of the Canadian dollar and
coverage under the FTA, The Canadian Government’s
vchement re;ection of - the notion. of “part-time -
Canadians,”'74 however, makes this option secem
unlikely—a conclusion also reached by a recent C.D.
Howe Institute report on the Quebec crisis. According
to this study it would be unrealistic to believe that an
arrangement such as sovereignty-association could be
construcied 10 maintain an economic union or to create
a common market between Quebec and Canada. '’ A
free-trade agreement, the study claimed, would be the
most that could be negotiated, and it would still result
in increased border control o monitor the flow of
people, services, and goods.!7® In addition, the report
indicated that some sectors in Quebec—dairy, textiles,
clothing, footwear, and furniture—would suffer great]ﬁ
from lack of the protection they curmrently enjoy.}

- Further, the study noted, Quebec would be forced to

take on increased responsibilitiecs as a national
government. These responsibilities would require
certain Quebec policies and programs to be suspended,
cspccli%l;ly if Quebcc were to become part of a new
FTA.

The effect of sovereignty on trade is a crucial issue
for Qucbec. Second only io Ontario, Quebec is the
Canadian Province that depends most on exports (to
other Canadian Provinces as well as to other countries)
for its economic growth, A survey of Quebec’s trade
patterns indicated that exports to other Provinces and
the rest of the world accounted for roughly 40 percent
of the Province’s gross domestic product in 1987.17
Quebec’s main exports are from the paper, aluminum
and aluminum alloys, automobiles, (elecommuni-
cations equipment, and airplane-engine sectors.!®® In
1989 more than 74 Eerccm of Quebec’s exports went 1o
the United States.!8!

The leading items exported to and imported from
the United States by Quebec in 1991 are shown in table
12.  Although exports from Quebec to the United
States declined by 4.3 percent from 1990 to 1991,
imports into the Province dropped by 7.4 percent. The
Province had a positive trade balance (equaling about
$6.8 billion) with the United States in 1991, but a



negative trade balance ($3.0 billion) with the world as
a whole.

Quebec’s strong dependence on trade—and on the
United States as the primary market for its
exporis—leads to the question of how Quebec’s
possible secession from Canada woula atfect the
Province's relations with the United States and its
standing in the CFTA. For its part the United States
has traditionally followed a two-track policy with
regard to Quebec’s aspirations for independence. On
the one hand successive U.S. administrations,
including that of President Bush, have declared that the
issue is one for Canadians to resolve. On the other, the
United States has supported a united Canada.!82

Were Quebec to secede from the rest of Canada, it
is unclear whether the United States would extend the
current CFTA, or a future NAFTA, to include Quebecc.
Indeed, in the event of an acrimonious breakup with
Canada, any kind of FTA between the United States
and Quebec might not be possible. Even if Quebec’s
independence engendered little rancor, however,
extension of the CFTA to an independent Quebec
would not be automatic. Current legal thinking
suggests that congressional approval would be
required, a process that in turn could result in efforts to
restructure the agreement. Further, as an independent
state, Quebec’s trading practices would no longer be
shielded from the full rigors of an FTA. The new staie

Table 12

might also face demands to eliminate the program of
government subsidies so crucial to the so-called
“Quebec Inc.” strategy!8? before entering into an FTA
with the United States.!® (“Quebec Inc.” is the term
used to describe the parnnership among govermment,
business, and labor that has boiswcred ihe industrial
development of the Province over the past three
decades.)

Concern over remaining a part of an FTA with the
United States and over access to Canadian markets will
undoubtedly play a large role in Quebec’s Provincial
referendum on sovereignty. Combined with the current
recession and high levels of unemployment (12.5
percent in the Province as of March 1992), these
concems could very well inhibit the strong political
desire for independence, making economic uncertainty
a stronger influence on the ouicome of the issue than is
gencrally acknowledged.

U.S.-Canadian Bilateral Trade
Issues

The U.S.-Canada Free-Trade Agreement continued
to be the centerpiece of bilateral relations in 1991,
although the NAFTA negotiations pointed up the
increasing importance of strengthening regional trading
relationships in North America. A number of specific

Leading categories of trade between the United States and the province of Quebec, 1989-91
(Thousands of Canadian dollars)

Description 1989 1990 1991
Quebec Exports
Telecommunications equipment ...............c.iivvenrirrernnn 1,335,927 2,665,726 3,015,737
Newsprint .................c0un.. 2,434,529 2,421,538 2,382,523
Aluminum, including alloys 1,842,725 1,670,391 1,664,207
Special commercialtransactions ....................ccociiealas. 253,389 1,261,074 1,171,298
Cortain autos & Chassis ...ttt iiiiiiiiiiiiiinrieneneeas 1,784,668 1,701,693 689,420
Airplanes, includingmotors ...................oiiieii i, 296,621 398,848 §79,612
Airplanemotors & pans ...ttt 564,880 524,168 415,700
Com =112 374,698 328,911 363,485
So Jumber ... e e 451,093 349,123 327,359
Wood PUID . .o i et e et e 367,788 341,837 283,795
Subtotal, 10 principalproducts ..............c.ociiiiiiiiinn. 9,706,318 11,663,310 10,893,137
Totalallcommodities ..........cvviiniriiiniiiiiniienenens 16,954,467 19,854,801 19,004,446
Quebec imports
Certainautos &chassis ................oociviiiiiniiiinine.. 2,112,855 1,793,771 1,820,242
Electric tubes & semiconductors ...l 932,969 1,042,520 953,470
Telecommunications equipment .................ccoiiiiiii. 479,353 1,520,801 934,830
Trucks, tractors, bodies 8 chassis ...........ciiiiieirnnivennnns 488,287 474,630 512,874
Special commercialtransactions ......................o 281,577 311,656 414,212
Airplanemotors & parts ........ ..o iiiiiiiiiiiii i, 383,672 387,639 366,064
Inorganicchemicals ............ccoiiiiiiiriiiiii i 389,934 298,332 356,347
Airplane parts, exceptmotors ..............ccoii i 317,444 310,500 316,107
Computers ...... ... ..t e 315,824 272,971 263,240
Organicchemicals ...t 201,271 254,765 232,022
Subtotal, 10 principalproduets .................coeiiian, 5,903,186 6,667,585 6,169,407
Totalall commoditios . .....ccoovviiiiiieiriiriennennnnns 12,323,452 13,205,046 12,222,152

Source: Quebec Office of Statistics.
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bilateral disputes were considered within the terms of
the CFTA: most notably softwood lumber, beer, pork,
and automobiles. By year’s end, the tension generated
by some of these disputes had reached unusually high
levels in both Canada and the United States.

U.S.-Canada Free-Trade Agreement

January 1, 1992, marked the beginning of the 4th
year of operation of the U.S.-Canada Free-Trade
Agreement (CFTA). So far the agreement appears to
have been successful in opening the border 1o
increased commerce: bilateral trade has increased by
13.9 percent since the pact went into effect. In
addition, the agreement has arguably been a catalyst in
the movement toward a wider, hemispheric agreement
involving Mexico. Equally important, the CFTA
functions as a major channel through which the United
States and Canada may address trade disputes.
Testimony to the pact’s role in expanding two-way
commerce is the large number of petitions considered
each year for accelerated tariff reduction. In 1990
more than 400 tariff items, covering approximately $6
billion in two-way trade, were reduced. In 1991
accelerated reductions affected 250 tariff items worth
about $2 billion in two-way trade.!85

When the CFTA was negotiated in 1987 both sides
attempted to construct a mechanism that would address
the resolution of trade disputes in a more timely

fashion than was afforded them under existing GATT-

procedures. The consensus was that a bilateral process
might be more open, more direct, and swifter than
multilateral procedures. An innovative step was taken
with the decision to provide for review through panels
of trade experts, chosen by each side.- Strict guidelines
for due process and timeliness were set out. The aim
was to lessen the political sensitivity that has
traditionally been associated with U.S.-Canadian trade
disputes.

Disputes under the CFTA are handled in one of two
ways. General disputes arising out of the operation of
the agreement, which cannot be resolved through
consultations, are addressed under the CFTA’s chapter
18 by a panel of five independent experts. Two are
chosen by each side, and the fifth is chosen joinly.
The second arrangement (under chapter 19 of the
CFTA) allows for binational review of national
antidumping and countervailing-duty determinations.
Also conducted by a binational panel of experts, this
review replaces review by national courts.

Since the inception of the CFTA in 1989, there
have been a number of instances of consultation and
review under chapter 18. Only two of these
cases—concerning lobsters (1990) and salmon and
herring (1989)—resulted in the formation of panels.
There were no panels in operation last year, although
consultations were requested on a number of issues,
including rules of origin on automobiles and Provincial
liquor board policies.” Consultations are continuing on
these issues.
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In the 3-year history of the pact, there have been 23
cases involving binational review of antidumping or
countervailing-duty  determinations (chapter 19).
Eighteen of them had been resolved by the start of
1992. Most of the decisions were unanimous, although
individual panelists on occasion wrote dissenting
opinions. At the end of 1991 there were five cases
pending. They involved live swine from Canada (two
cases), beer from the United States (two cases), and
replacement parts for bituminous paving equipment
from Canada.

The panel-review process embodied in chapter 19
of the CFTA has proven to be a practical mechanism
for  resolving bilateral antidumping  and
countervailing-duty  disputes. The  general
consultation/dispute procedures of chapter 18 have also
proven constructive as a means of addressing
high-profile difficulties without rancor. Nevertheless,
a number of bilateral issues were the subject of
considerable attention on both sides of the border
during the year. Disputes over cars and
lumber—Canada’s chief exports to the United
States—were not subject to the bilateral dispute
process in 1991, but generated enormous controversy.
As a result of a US. Customs determination on
domestic content, additional duties were imposed on
certain automobiles (Hondas) imported from
Canada.!86

Although the CFTA appears to have met the
obhgauon of resolving bilateral disputes, with both
countries struggling through the effects of recessnon
more disputes are likely in the medium term.!

Softwood Lumber

The origins of the Canada-U.S. softwood lumber
dispute date back to 1986, when the U.S. lumber
industry filed a complaint asking for the 1mpos1uon of
a countervailing duty on Canadian lumber exports. 188
The industry claimed that Canadian “stumpage” fees,
paid by timber producers to compensate the Provinces
for access to and harvest of Provincial timber,!89 were
artificially low and constituted a subsidy that benefited
Canadian lumber producers. The U.S. lumber industry
claimed that subsidized imports of Canadian lumber
were a cause of material injury. Before final
determinations were issued in the resulting
countervailing-duty investigation, Canada and the
United States entered into a Memorandum of
Understanding (MOU) on December 30, 1986.1%0 The
MOU required Canada to impose a 15-percent export
charge on softwood lumber exports to the United
States, which could be reduced on exports from
Provinces that exacted  qualifying ‘“replacement
measures” that had the effect of raising charges for
access to and harvest of timber. In return, the U.S.
lumber industry withdrew its countervailing-duty
pelition, terminating the investigation before final
determination and 9p0$51ble implementation of a
countervailing duty.!! The MOU was mgned before
the negotiation of the CFTA and in fact was
incorporated into the CFTA in article 2005.




Although the MOU had no expiration date, it did
state that either country could terminate the agreement
with 30 days’ notification. Canada announced its
intention to terminate the MOU on September 3, 1991,
effective October 4, 1991. Itcited three reasons for the
termination.  First, Canada claimed, the MOU had
served its purpose: 192 since the MOU was signed in
1986, many Canadian Provinces had adopted policies
that increased the costs of resources used by the lumber
industry. The Canadians stated that British Columbia,
which accounted for 78.4 percent of Canadian exports
of softwood lumber in 1990, had replaced its export
charge with increased stumpage and other forestry
charges.  These changes cost the lumber industry an
additional $620 million in 1990, in contrast to the 1987
export charge of $300 million.!93 Canada also claimed
that Quebec, accounting for 109 percent of U.S.
softwood lumber imports from Canada in 1990, had
implemented policies that were costing the industry an
added $52 mllllon per year, compared with $45 million
in 1987.194 Further, Canada maintained, the rate
imposed on Alberta softwood lumber producers was
still the full 15 percem export charge, despite increased
costs 1o the industry.!9

Canada’s second reason for termination was its
claim that there was no subsidy to Canadian lumber
producers in place.!% Canada claimed that the
Provincial forest revenues exceeded Provincial forest
costs. This conclusion was reached after Canada
applied a U.S. program, the Timber Sales Program
Information Reporting System (TSPIRS), o the
forestry accounts of British Columbia, Alberta,
Ontario, and Quebec, the four major Canadian
softwood lumber producers.!?’

Finally, Canada stated that the Canadlan share of
the U.S. softwood market was decreasing.!98 Canada’s
share of the U.S. market peaked at 32.8 percent in
1985. By the first quarter of 1991 it had declined to
26.1 percent. This drop could be attributed at least
partially to the increase in the value of the Canadian
dollar and, according to Canada, to the increase in
stumpage fees, which drove up log costs.!?9

Termination of the agreement caused a predictable
uproar. The U.S. Department of Commerce
(Commerce) self-initiated a  countervailing-duty
mvesu ation under title VII of the Tarff Act of
19302% and, in an effort to preserve the status quo,
USTR, pursuant to an investigation initiated under
section 302 of the Trade Act of 1974, directed U.S.
Customs on October 4 to withhold liquidation and
collect a bond on entries of Canadian softwood

lumber.20! The amount of the bond corresponded with -

the export charge previously collected by Canada for
each Province—which meant that British Columbia,
the largest Provincial exporter of lumber, was exempt
from the bond requirement, as the export charge under
the MOU had been eliminated followmg the enactment
of qualifying replacement measures.202 The Canadian
Government complained -to the GATT Committee on
Subsidies and Countervailing Measures in October

1991, and a trade dispute panel was formed in
December to examine the issue.

On December 12, 1991, the U.S. International
Trade Commission made a preliminary decision that
there was a reasonable indication that Canada’s
allegedly subsidized softwood lumber imports were
causing material injury to domestic lumber
producers.2% - Commerce continued to investigate the
question of whether Provincial stumpage regimens and
log export restrictions constituted countervailable
subsidies under U.S. law.2®

Beer

Although it required that trade barriers to most
products traded between the United States and Canada
be reduced, the CFTA expressly exempted the brewing
industry from such requirements. Existing practices
governing the internal sale and distribution of beer
were recognized, thus preserving the Stale and
Provincial controls that were in place at the time the
agreement was signed. The CFTA did, however,
commit both sides to refraining from introducing any
further discriminatory practices.

In 1991, procedures involving the sale of beer
became the focus of intense bilateral disputes,205
resulting from claims on each side that imports of beer
(and in the United States, wine) were discriminated
against by State and Provincial restrictions. Many of
the Canadian Provincial practices were determined to
be inconsistent with the GATT in 1988, following a
complaint brought by the EC.

U.S. claims about Canadian beer

Canadian breweries supply about 1 percent of the
U.S. beer market, or $190 million in imports. U.S,
breweries sell $30 million in Canada, which gives them
a 3-percent share of the Canadian market. In Canada,
Provincial liquor boards have exclusive control over
the listing, distribution, pricing, and sale of all
alcoholic beverages. The procedures and requirements
vary from Province to Province. In addition,
Provincial boards determine whether imported wines
and beer may be sold in outlets other than Provincially
controlled government liquor stores.

“Listing” is the process whereby a particular
alcoholic beverage product is made available for
purchase through a Provincially approved outet.
Provincial boards require U.S. producers (and
Canadian producers from other Provinces) to apply for
a separate listing for every product sold in the
Province. For example, a manufacturer that brews four
different brands of beer must receive a different listing
for each brand, as well as a separate listing for each
type of container in which the beers are sold. Further,
the locations where foreign beer may be sold are
controlled by the liquor control boards. Although most
Canadian beers are sold through private retail oultlets,
the sale of imported beer is generally restricted to
Government-owned stores.




In 1990 these restrictive practices were augmented
by new pricing and sale policies in the Provinces of
Ontario and Saskastchewan. First, in September 1990,
the Liquor Control Board of Ontario instituted a new
policy that established minimum prices below which it
would not buy beer. Then, in October 1990,
Saskatchewan removed the last prohibition on the sale
of U.S. beers at the Provincial level. Only four U.S.
brands were allowed, however, and they had to be
priced within a specific range.  Although the
Saskatchewan markup on U.S. beer was the same as

for domestic products, U.S. beer was subject to an

additional surcharge of more than $3.50 per dozen to
cover storage and shipping.

The United States maintained that a policy such as
Ontario’s could prevent certain U.S. brands from
competing on the basis of price in the Province's
market. As a result of these ongoing concems, and in
response 10 a complaint from U.S. breweries (G.
Heileman Brewing Co. and Stroh Brewery Co.),2%9
USTR initiated a section 301 investigation in Junc
1990.207 The United States maintained that Canadian
Provincial liquor boards discriminated against U.S.
beer in regard to listing, distribution, and pricing.

Because existing beer distribution restrictions were
grandfathered into the CFTA, USTR declined to pursue
the U.S. industry’s complaint through the bilateral
pact's dispute-settlement mechanism, Instead the
matter was pursued in the GATT through its normal
dispute-settlement process, with bilateral consultations.
A panel was formed in February 1991 and its report,
circulated to the contracting parties in October 1991,
called for an end to discriminatory pricing practices
against U.S. beer, as well as for the termination of
other unfair practices. The panel report was first
presented to the contracting parties for adoption in
December 1991.208

In that month the United States announced its
intent to impose, under authority of section 301,
additional duties on Canadian beer if the actions that
had been found inconsistent with the GATT were not
adequately addressed. A deadline of April 10, 1992,
was given for the U.S. retaliatory action.2%

Canadian claims about U.S. beer

While the United States was pursuing the matter of
unfair trade practices by Canadian Provincial liquor
boards in the GATT, the Canadian Government
initiated an antidumping investigation against imports
by Heileman, Stroh, and the Pabst Brewing Cos. in
March 1991. The Canadian case was initiated by a
complaint jointly filed by Labatt Breweries, Molson
Breweries, and Pacific Brewing Cos. These three
companies account for about 98 percent of the beer
produced in the Province of British Columbia and had
seen the market share of the three U.S. producers
increase from 6.8 to 9.2 percent in the Province since
1988. The U.S. industry alleged that Canadian
breweries were unable to be cost-competitive because
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of internal barriers that restrict the shipment of beer
across Provincial borders. The Canadian Bureau of
Competition Policy (CBCP) entered into the case,
arguing before the Canadian Intermational Trade
Tribunal (CITT) that the imposition of antidumping
dutics would not be. in the public interest because it
would impede competition with U.S. brewers. The
CBCP {urther maintained that such competition would
allow Canadian breweries to lower prices and be more
competitive. The CITT found injury or likelihood
thereof in October 1991, and antidumping duties of
approximately 30 percent on beer from the United
States were imposed.2!0

Another Canadian complaint concemed the special
tax treattnent accorded certain U.S. beer producers.
The U.S. Federal excise tax on beer provides for
reduced tax treatment -on beers made by U.S.
producers, with no comparable treatment for foreign
competitors.2!!  Canada maintained that the tax
treatment  discriminates against small Canadian
producers. In February 1991 the Canadians, citing
their problems not only with the excise tax but with
State regulations and practices affecting beer and wine
distribution and sale as well, called for GATT
consultations. The Government of Canada had
compiled a list of State practices that it considered to
be discriminatory in the treatment of Canadian beer.212
In May 1991 the United States agreed to the formation
of a panel in the GATT to examine the Canadian
complaints. The Canadian request for a panel review -
of its complaints was supported by Australia, the EC,
New Zecaland, and Venezucla, all of which export beer
to the United States.2!3

Pork

In July 1989 “the International Trade
Administration (ITA) of the Department of Commerce
(Commerce) determined that producers and exporters
in Canada of fresh, chilled, or frozen pork were being
provided benefits that constitute subsidies within the
meaning of the countervailing-duty law. In September
1989 the U.S. International Trade Commission
(Commission) determined that the U.S. industry was
threatened with material injury by reason of imports of
subsidized fresh, chilled, or frozen pork from
Canada.24 Among the issues that the agencies
addressed in the investigation were (1) the extent to
which a subsidy to a primary product may be passed
along in the production process; and (2) whether the
domestic industry subject to investigation consisted of
only pork producers (i.e., packers and processors), or
both producers and live swine growers. Both
determinations were challenged under article 1904 of
the CFTA.

The Commerce and Commission determinations on
pork from Canada were reviewed by separate
binational panels. By the end of 19950 the panel
reviewing the Commerce decision had affirmed in part
a determination of the ITA that it had properly applied
U.S. law in attributing subsidies to swine producers as
subsidics to pork producers. The panel, however,




remanded the case to the ITA 10 reconsider whether
some of the Canadian subsidy programs werc
appropriately included as part of the countervailing
determination.

In August 1990, after a statistical discrcpancy was
discovered in the data on which at least part of the
Commission’s determination was based, the panel
reviewing the Commission’s determination remanded
that determination to the Commission.2!6  After
making the correction, which resulted in a change to
the data on Canadian pork production, and receiving
additional information, the Commission rcanalyzed the
evidence and reaffirmed its prior determination.2!”

The Commission’s rcmand detcrmination was
again appealed to the same binational panel. The panel
again remanded the case to the Commission in January
19912!% Phmased in unusually blunt language, the
panel’s second remand determined that “the ITC’s
failure to follow its own notice was an error of law and
that the majority Commissioners” findings of a threat
of imminent material injury are nol supporied by
substantial evidence.”21® The Commission was given
3 weeks to report back 1o the binational panel. It did so
on February 12, 1991, when it unanimously determined
that there was no injury or threat thereof to a domestic
industry in the United States. In its majorily opinion
the Commission asserted that— :

notwithstanding this determination, this
Second Panel Decision violates fundamental
principles of the United States-Canada
Free-Trade Agreement and contains
egregious errors under U.S. law. Had this
decision come from the Court of International
Trade . . . we would have directed counsel Lo
appeal it to the Count of Appeals for the
Federal Circuit . . . thus, we will not change
our practice or procedure to conform with
[certain] aspects of the Panel opinion.220

We disagree with what we consider 1o be the
Panel’s faulty disposition of the appeal in this

* investigation. However, bccause we arc
bound by the Panel’s determination that there
is no substantial evidence of any likelihood of
product shifting, or of causation, we
determine that a domestic industry is not
materially injured . . . .Due, however, to the
number of legal errors and violations of the
FTA contained in the Panel’s Sccond Remand

- Decision, we will not, in future investigations,
regard as persuasive or follow the procedural
or substantive decisions contained in this
Decision.?2!

On March 29, 1991, the United States rcquested
the first extraordinary challenge under the CFTA 222
An extraordinary-challenge committee of three judges
{two Canadians and one American) heard the case, and
on June 14, 1991, dismissed the U.S. request on the
grounds that the standards for an extracrdinary
challenge had not been met. The effect of the
committee’s opinion was 1o ¢liminate any duties on

Canadian fresh, chiiled, or frozen pork entering the
United States.

Another dispute evolved later, in October 1991,
when Commerce increased duties on imports of live
Canadian hogs by more than 200 percent. The charge
per animal under this new duty averaged $18. It was
the second incrcase since the beginning of the year,
when Canadian farmers paid approximately $5 per
hog. The duties were imposed on the basis of 1989
and 1990 Canadian farm support that the U.S. claimed
was countervailable. 223 In October the Canadian pork
industry requested binational panel review of the new
countervailing dutics imposed by the United States.24

While the Commerce and Commission
determinations were being reviewed under the terms of
the FTA, a relaied consultation was being pursued
multilaterally under the GATT Subsidies Code.
Canada had challenged the original Commerce
determination  finding countervailable subsidies
provided to Canadian pork producers.225 The central
issue in the GATT proceeding was the pass-through of
a bencfit from one level of production to another.
Commerce had found that Canadian pork producers
benefited because of subsidies paid to swine [armers at
the primary production lcvel in Canada. A GATT
pancl was formed, and it subscquently found that the
U.S. countervailing dutics on pork from Canada were
being levicd in a manner that was inconsistent with
GATT rulcs.2%6

| Japan

Merchandise Trade With the
United States

The U.S. merchandisc trade deficit with Japan rose
to $44.3 billion in 1991, up by 4 percent from $42.7
billion in 1990. The valuc of imports from Japan
increased by 2 percent, from $88.8 billion in 1990 10
$90.5 billion in 1991 (wable 13). Imports of
manufactured goods (SITC sections S, 6, 7, and 8)
totaled $88.5 billion and accounted for 98 percent of
US. imports (figure 6). The largest category of
manufactured imports was passenger motor vehicles
with engines of between 1,500 cc and 3,000 cc. The
value of these imports fell from $19.4 billion in 1990
to $18.9 billion in 1991, marking the 3d straight year
of decline. This decline was primarily a result of
falling demand in thc United States and increased
production of Japanese automobiles at transplants in
the United States. Nonctheless, the category continued
to account for 21 percent of Lotal manufactured imports
from Japan. (Sce table A-10.)

Swong demand for Japanese computer and
computer-relatcd products persisted in the United
States. The second-largest category of imports from
Japan was automatic dala-processing machines, with or
without input/output units ($3.6 billion).  The
fourth-largest category was parts and accessories for
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automatic data-processing machines ($2.6 billion).
The fifth-largest category was digital monolithic
electronic integrated circuits ($2.5 billion), and the
sixth-largest category was storage units of automatic
data-processing machines (324 billion). Imports of
television cameras increased in value from $1.9 billion
in 1990 w $2.2 billion in 1991. Other product
categories that exhibited increases included parts and
accessories for photocopiers (20 percent) and
sound-reproducing apparatus (17 percent).

Imports of U.S. passenger motor vchicles with
engines of 3,000 cc and over, the third-largest import
category, increased in value from $2.0 billion in 1990
to $3.3 billion in 1991, or by 65 percent. The increase
was primarily attributed to a rise in U.S. imports of
luxury automobiles, such as the Toyota Lexus and the
Nissan Infinity. The value of U.S. imports of
passenger motor vehicles with engines of between
1,000 cc and 1,500 cc increased from $1.4 billion in
1990 to $1.7 billion in 1991, or by 23 percent. Imports
of auto parts declined by 11 percent, to $1.2 billion in
1991, reflecting a decline in purchases by U.S. auto
producers and an increase of sales by Japanese auto
pants producers in the United Suwates 10 Japanesc
transplants. Imports of video recorders, video games,
and telegraphic apparatus (telecommunications
equipment) continued to dccling in 1991 as lower

priced products from the Far East continued to replace
Japanese imports.

Total U.S exports 10 Japan remained at roughly
$46.1 billion during both 1990 and 1991. U.S. exports
of manufactured goods (SITC sections 5, 6, 7, and 8)
reached $28.6 billion, or 62 percent of total U.S.
exports 10 Japan during 1991, compared with
$27.8 billion in 1990. The leading U.S. export to
Japan in 1991 was airplanes. The value of airplane
cxports decreased from $2.1 billion in 1990 to
$1.9 billion in 1991, however, reflecting the downturn
in worldwide deliveries of aircraft and a decline in
passenger traffic. The second-largest export category
was com, which decreased by 8 percent, from
§1.6 billion in 1990 to $1.5 billion in 1991. Other
categories exhibiting declines included coniferous
wood in the rough (16 percent), parts of airplanes or
helicopters (8 percent), boneless frozen beef (20
percent), bituminous coal (10 percent), coniferous
wood sawn or chipped lengthwise (2 percent), cotton
(17 percent), passenger motor vehicles with engines
between 1,500 cc and 3,000 cc (7 percent), and parts of
wrbojets or turbopropellers (3 percent). Leading U.S.
cxports o Japan that showed increases in 1991 were
parts and accessories for digilal processing units (1
pereent), cigarettes (3 percent), digital processing units

Table 13
U.S. merchandise trade with Japan, by SITC Nos. (Revision 3), 1989-91
(Thousands of dollars)
SITC
saction .
no. Description 1989 1990 1991
U.S. exports
0 Foodandliveanimals ....................ccciiivin.nn 7,283,424 7.323,076 7,408,330
1 Beverages andtobacco .......... ...l 1,387,231 1,839,113 1,797,777
2 Crude materials, inedible, exceptfuels .................. 7,232,707 6,877,590 6,076,825
3 Mineral fuels, lubricants and related materials ............ 1,509,649 1,454,548 1,305,916
4 Animal and vegetable oils, fats and waxes ............... 67,535 67,854 72,817
5 Chemicais and related products, nes. .................. 4,663,893 4,581,762 5,046,500
6 Manufactured goods classified chiefly by material ......... 3,712,407 3,725,479 4,004,656
7 Machinery and transport equipment ..................... 11,460,290 14,301,567 14,312,851
8 Miscellaneous manufactured articles .................... 4,782,880 5,184,408 5,199,331
*] Commodities & transact not class elsewhere in SITC ...... 664,256 783,039 919,065
Total alicommodities ..............c.coviiiiiiinnt. 42,764,273 46,138,436 46,144,069
‘ U.S. imports
0 Foodandliveanimals .......................oiiiinn... 301,713 303,088 287,884
1 Beverages andtobacco ...............cviiiriiinienn. 29,951 31,904 31,552
2 Crude materials, inedible, exceptfuels .................. 180,485 165,006 163,823
3 Mineral fuels, lubricants and related materials ............ 140,359 89,489 94,685
4 Animal and vegetable oils, fatsand waxes ............... 17,875 19,185 20,277
5 Chemicals and related products,nes. .................. 2,367,382 2,387,213 2,738,844
6 Manufactured goods classified chiefly by material ......... 7,160,446 6,599,900 6,362,098
7 Machinery and transport equipment . .................... 72,045,273 68,733,657 70,410,725
8 Miscellaneous manufactured articles .................... 8,542,897 9,144,734 8,991,581
9 Commodities & transact not class eisewhere in SITC ...... 1,055,385 1,360,103 1,367,352
Total alicommodities ..................ocviinn.., 91,841,766 88,834,279 90,468,823

Source: Compiled from official statistics of the U.S. Department of Commerce.
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Figure 6
U.S. trade with Japan by product sector, 1991
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Note.—Because of rounding, figures may not add up 1o 100 percent.

(5 percent), soybeans (6 percent), enriched uranium (14
percent), frozen crabs (18 percent), and unwrought
aluminum (22 percent). Table A-9 lists leading U.S.
exports to Japan in 1991.

Major Policy Developments
Affecting Trade

The Government of Japan has initiated a number of
import-promotion programs in recent years, including
six market-opening packages (since 1982) and a 1990
plan to offer tax credits 0 manufacturers if they
increase their imports by 10 percent. In November
1991 the Ministry of International Trade and Industry
(MITTI) asked 17 trade associations and business groups
10 support its new Business Initiative for Global
Partnership by having companies draw up plans to
increase purchases of imported products and inputs and
10 increase local procurement by Japanese subsidiaries
abroad. By year’s end 88 companies and 22 industrial
:associations had agreed Lo participate in the initiative.
Among the participants were 23 Japanese companies in
the electronics, aulo, and machinery industries, which
planned to increase imports by about $10 billion in
Japanese fiscal year (JFY) 1993.227 Japanese officials
indicated that it would be several years before the
program could be expected to have any impact on
imports.

U.S.-Japanese Bilateral Trade
Issues

In general, U.S.-Japanese trade issues took second
place in 1991 to the U.S. Government’s preoccupation
with the depressed economy and U.S. negotiators’
emphasis on the Uruguay Round and NAFTA
negotiations. However, pressures were placed on the
bilateral relationship at two levels. At one level,
perennial discussions on bilateral market-access issues
continued to occupy . negotiators’ time and both
countries’ attention. The United States raised new
secloral issues with Japan (paper and computers) and
engaged in discussions on old ones (semiconductors,
automobiles and auto parts, construction services, and
agriculture issues). During the first half of the year,
agreements were reached on extending the 1986
semiconductor pact, expanding the major projects
(construction services) agreement, and improving
access 10 Japan’s market for computers and aulo parts.

On-another level, broader policy questions relating
1o the functioning of the two economies and corporate
behavior in. both countries--and the role of each
country in global economic and  security
affairs--became increasingly prevalent. Discussions
with Japan on so-called structural issues continued
under the rubric of the Structural Impediments
Initiative (SII). However, there were also signs of
tensions associated with changes in the relative
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positions of the United States and Japan in the global
economy.

In July it became apparent that the bilateral deficit
with Japan was widening. Concems over the growing
deficit were translated into action by policymakers in
the fall. In November U.S. Representatives Gephardi
and Levin introduced legislation that would extend and
strengthen the “Super 301" provision of the Omnibus
Trade and Competitiveness Act of 1988, calling for
“reciprocity* and trade sanctions for countries, such as
Japan, with which the United States runs persistently
high deficits.22® By the end of 1991 election year
concerns in the United States were beginning to spill
over into the bilateral relationship. On December 4
President Bush invited high-level executives from 15
U.S. companies, including the heads of the Big Three
U.S. auto firms (Ford, Chrysler, and General Motors),
to accompany him on a “trade mission™ to pressure
Japan to open its market to foreign products. The trip,
to Japan and Southeast Asia, had originally becn
scheduled for the fall of 1991 as a “goodwill tour” 0
help shore up U.S. relations in the region. For its part,
Japan had hoped that the first state visit by President
Bush would signify a new era of global partnership
between the United Stites and Japan.  Shortly
thereafter, mounting calls for President Bush to devote
more attention to the domestic economy led to the
postponement of his visil. General Motors’
announcement of large layoffs and plant closings in
mid-December created further pressures on (the
President 10 raise the auto issue in Tokyo. By January
1992, when the President embarked on his trip, it was
being billed as a mission to secure jobs for Americans.
Although the White House released a list of economic
accomplishments after the trip, there was. some
criticism regarding the President’s choice of industry

representatives (many observers believed that different.

industries should have been selected) and skepticism
regarding whether Japanese “commitments” would
eventually be turned into “sales.”

Autos and Parts

The principal sectoral issue facing the United
States and Japan during the year 1991 was the U.S.
deficit in autos and parts, which reached $27.8 billion
during 1991.229 Imports of passenger vehicles totaled
1.8 million units, or $20.6 billion; imports of auto parts
from Japan totaled $7.2 billion. Japanese automobiles
accounted for almost 30 percent of the U.S. passenger
car market in 1991230

During 1991 two major issues garncred the
attention of policymakers and the auto industry: low
levels of U.S. sales of autos and parts in Japan and
sales of parts to Japanese original equipment
manufacturers (OEMs) in the United States.
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US. sales of vehicles and parts in
Japan

Total new registrations of cars in Japan increased
from 42.9 million vehicles as of March 31, 1984, to0
55 million vehicles?! as of March 31, 1990.
However, U.S.-made automobiles accounted for only
0.5 percent of the 5.1 million new vehicle registrations
during 1990. Imports from all sources accounted for
only 3 percent of Japan’s market in 1990.232 Several
rcasons were suggested to explain the United States’
relatively lackluster sales performance. The Japanese
claimed that U.S. producers failed to make high-quality
products tailored to the Japanese market, that they had
not made a serious commitment to the market (they
had established no design centers and only a few
dealerships in Japan),23” and that in general their
products simply did not “measure up” to Japanese
products. The U.S. industry countered by saying that it
had improved the quality and competitiveness of ils
products, that Japanese auto dealers refused o handle
its products, and that Japanese business practices and
consumer attitudes made it difficult to sell in Japan.
In 1990 U.S. automotive parts suppliers accounted for
less than 1 percent of Japan’s $102 billion auto paris
market. 24 Access to Japan’s market for OEM auto
parts has been the subject of bilateral discussions since
the market-oriented sector selective (MOSS) talks on
auto parts began in August 1986. The principal goal of
the MOSS 1alks has been to give U.S. parts makers the
opportunity to devclop long-term design, engineering,
and supply relationships between the U.S. auto parts
suppliers and Japancse OEMs.235 One of the major
problems identificd by U.S. industry and policymakers
in selling parts to Japan was the lack of opportunity to
participate in the design and engineering phase of new
components (design-in process), including insufficient
information and time to bid.?3 : '

US. parts and equipment sales to
Japanese transplants in the United
States

As of May 1991 Japanese investments in auto
facilities in the United States totaled $6.2 billion.
These facilities, known as transplants, will have the
capacity to produce 2.1 million automobiles and light
trucks by the end of 1992237 The U.S. auto parts
industry expressed cancerns about increasing numbers
of Japanese parts suppliers moving to the United States
and the low levels of procurcment of pants from U.S.
suppliers by Japanese-owned automaking facilities. 238
Japanese parts suppliers have followed the
Japanese-owned automobile manufacturers 1o the
United States.

The majority of Japanese investments in the auto
and auto parts industries are characterized by keiretsu,
or other close relationships between producers and
suppliers. The term keireisu is generally used to
describe corporate groupings in Japan whose ties
among member firms are reinforced through friendly




cross-shareholding,  exchange  of  personnel,
interlocking directorates, intrafirm financial relations,
and historical ties. However, keiretsu may exhibit
different characteristics or structures. In this
discussion keiretsu is used to refer to kigyo keiretsu
(inramarket or industrial keiretsu), which are
organized around an independent company and its
subsidiaries and affiliates. Toyota Motor Corp., for
example, owns 22.2 percent in Nippondenso, one of its
leading parts suppliers.  Nippondenso itself has
relations with approximately 65 other lower tier
suppliers. The U.S. auto industry has criticized these
relationships for resulting in “implicit business
contracts that preclude substantive procurement from
new, ‘outside’ suppliers.”29 Japanese-owned
automaking facilities claimed that they had tried to
increase their purchases of U.S. automotive parts but
were unable to find reliable suppliers in the United
States or suppliers willinﬁ to meet their specifications
for high-quality pans?¥®  The advantages and
disadvantages of keiretsu in the Uniled States,
including the possible anticompetitive effects of such
groupings, were the subject of studies conducted by the
U.S. Department of Justice, the Federal Trade
Commission, and the General Accounting Office
during 1991,

Developments

During 1991 the U.S. auto industry and some
Representatives in Congress increased pressurcs on
Japanese auto producers by filing a petition with the
U.S. Intemational Trade Commission alleging
dumping of minivans,24! holding several congressional
hearings on auto-related issues, and introducing
trade-reciprocity legislation. High-level U.S, officials
raised the auto issue with Japanese Govemment
representatives at almost every opportunity throughout
the year.

In As)ril 1991 the University of Michigan released
a study?42 commissioned by the Auto Parts Advisory
Committee (APAC).243 The study predicted that the
U.S. deficit in automotive parts with Japan could reach
$22 billion during 1994, and that half of all U.S.
automotive parts suppliers would go out of business by
the end of the 1990s unless action were taken to curtail
discriminatory Japanese procurement practices, At the
same time, the APAC recommended that the
administration self-initiate a section 301 investigation
of Japanese automotive parts procurement practices in
the United States.24

On June 27 a joint study by the Department of
Commerce and Japan'’s MITI indicated that of 68
uninstalled aftermarket parts surveyed, 87 percent were
priced higher in Japan than in the United States, and
that of 65 installed parts surveyed, 80 percent were
priced higher in Japan than the same or comparable
U.S. pans.2%  Also in June U.S. Customs announced
an audit of Honda Manufacturing’s operations in
Canada to investigate whether Honda had complied
with the 50-percent North American content

requircment under the U.S.-Canada Free-Trade
Agreement. Customs began investigating whether
Honda should have paid duties on vehicles produced at
its facility in Allison, Ontario. A preliminary version
of the audit showed that Honda automobiles contained
only 36 percent North American content.246

Followup MOSS talks were held in Tokyo from
July 23 to 24, at which time Japan agreed to add the
issue of how to increase U.S. sales of automobiles in
Japan to the MOSS agenda. The two countries agreed
to conduct research on distribution of automobiles in
Japan and Japanese safety and inspection requirements.
The scope of the studies was to be further defined at
meetings in September.

During high-level talks in mid-September, the two
countries further agreed to conduct joint studies on
auto-related issucs. The studies were to address three
major  areas: (1) costs resulting from
homologation/certification processes (environmental
guidelines and standards and certification procedures),
(2) business practices associated with distribution of
auto parts in Japan, and (3) case studies of the
expericences of Japanese, U.S., and European auto firms
in entering Japan’s market.Z4? That month Toyota
became the first major Japanese manufacturer (o
publish a compliance manual (implementation
procedures) under new guidelines issued by the Japan
Fair Trade Commission (JFTC) covering reciprocal,
exclusionary, discriminatory, price restrictive, or
cartelized practices.24®

At the Tokyo Motor Show in October, Under
Secretary of Commerce J. Michael Farren told
representatives of the Govermment of Japan that the
United States was looking for improvements in the
trade imbalance. Leading U.S. manufacturers renewed
their calis for a fixed ceiling on Japan’s overall share of
the U.S. auto market, including production from
Japanese transplants unless the bilateral trade
imbalance in this sector could be lowered.24% Then, in
November, Sccretary of State James Baker asked
Prime Minister Miyazawa to address the issue of the
trade imbalance in automobiles and paris. Shortly
thereafter, Japan's five largest auto producers
announced that they would increase their purchases of
U.S.-made auto pants to $17.2 billion by JFY 1994,
Japanese firms claimed that the share of domestically
made paris (parts made both by traditional U.S.
suppliers and by Japanese suppliers in the United
States) in vehicles produced in the United States would
rise from 50 to 70 percent.25® Toyota, Nissan, and
Mitsubishi also announced plans to allow their dealers
to handle brands of automobiles other than their own.

The President arrived in Tokyo on January 8, 1992,
with the chief executive officers of the Big Three for a
summit meeting with Prime Minister Miyazawa.
Following 2 days of intense working-level meetings in
Tokyo in conjunction with the summit, Japan
announced that it would increase its purchases of U.S,
auto parts from a level of $9 billion during JFY 1990
to $19 billion by JFY 1994. About $15 billion of the
total $19 billion procurement would result from
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procurement of U.S. parts by Japanese auto firms in the
United States, assuming a 50-percent increase in
production by Japanese transplants in the United
States.251 "This target could be met through purchases
from Japanese-owned parts suppliers in the United
States. Japanese imports of U.S.-made parts and
vehicles would be expected to increase from $2 to
$4 billion.252

Immediately following the announcement of the
import-promotion  measures, the  “voluntary
commitments” by Japanese auto producers were
criticized by the US. auto industry executives
themselves, Government officials, and analysts.
Critics charged that if fulfillment of previous “action
plans” was any indication, the new promises by Japan
were unlikely to result in substantial improvement in
the bilateral trade deficit. The import program was
also seen as unlikely to address other fundamental
factors that contribute to the U.S. trade deficit and
affect U.S. auto industry competitiveness such as the
U.S. budget deficit, relatively low savings rates, U.S.
corporate emphasis on short-term profits, and lower
levels of spending on research and development.
Within a short time, disagreement between the two
countries emerged over whether the Japanese auto
companies’ import goals were considered by the
Japanese to be *“targets” and not “commitments,” as the
U.S. auto industry believed.253

Agriculture

Japan is the largest single market for U.S.
agricultural exports. During 1991 U.S, exports of
agricultural products to Japan totaled $7.7 billion. The
leading U.S. exports of agricultural products to Japan
during 1991 included corn, soybeans, beef, cotton, and
wheat. Japan has reduced tariffs, eliminated quotas,
and lowered producer support prices for many items in
recent years. However, the Government continues to
maintain direct or indirect controls over the import and
distribution of comn, barle;, wheat, rice, dairy starches,
and many other products.?>*

Other agricultural topics that were a focus of
bilateral discussion in 1991 were Japan's high tariffs on
sugar confectionery, fruit juice, various dairy products,
com grits, potato flakes, bakery products, and
numerous other items.235 The United States continued
to push for reform of Japanese policies toward feed
grains, pork, dairy products, and apples. The United
States also sought improved access for tomato paste
and puree, embryos, pulses, peanuts, bumped rice, and
com for industrial use.

Rice

During 1991 Japan’s virtual ban on imported rice
once again came under scrutiny during the Uruguay
Round negotiations. Only a negligible amount (15,000
tons) of imported rice is permitted, for use in liquor
processing or for mixing with other ingredients for
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pilaf, rice flour mixes, and crackers.257 The potential
market for U.S. exports of rice to Japan has been
estimated at $656 million, The U.S. Rice Millers’
Association has previously challenged Japan’s policies
toward rice through the filing of two section 301
petitions, in 1986 and 1988. The petitions were
subsequently rejected on the grounds that the Uruguay
Round was the appropriate forum for seeking
access.

Although some members of Japan’s Liberal
Democratic Party (LDP) leadership reportedly
accepted a partial ogg:ning of Japan's rice market to
imports in principle,2? Japan’s Government agencies
remained divided in their views on lifting Japan’s rice
ban. They also maintained differing views on
accepting the tariffication proposal put forth in the
Uruguay Round negotiations, under which existing
quantitative restrictions would be translated into tariffs.
The Ministry of Foreign Affairs supported
liberalization; the Minista of Agriculture, Forestry,
and Fisheries opposed it.2% During 1991 the leaders of
two Japanese organizations, representing primarily big
businesses (Keidanren and the Japan Chamber of
Commerce and Industry), announced their support for
the partial opening of Japan’s rice market, but both
opposed the U.S. tariffication proposal.

On March 13 bilateral tensions over rice escalated
when, acting on a legal complaint filed by a Japanese
rice farmers’ organization, the Ministry of Agriculture
demanded the. removal of samples of uncooked U.S.
rice that were on display at the Tokyo Trade Fair. The
Japanese rice farmers claimed that the samples were a
violation of Japan’s Food Control Law, which bans rice
imports for commercial purposes. U.S. Embassy
officials intervened in the dispute and refused to
remove the rice until after the trade fair closed, saying
that the rice was being displayed for informational
purposes.

In April 1991 at a summit meeting with then Prime
Minister Kaifu in Newport Beach, Califomnia, and
again at another meeting in July at Kennebunkport,
Maine, President Bush encouraged Japan to open its
rice market to contribute to the successful conclusion
of the Uruguay Round. Prime Minister Kaifu restated
his Government’s official position that the issue must
be resolved within the context of a comprehensive
Uruguay Round agreement. The Government of Japan
had indicated in the past that it would make
concessions only if the United States and the European
Community were willing to make significant cuts in
export subsidies. In early November 1991 Japan was
reportedly willing 1o offer a one-time-only opening of
about 3 percent of the market but continued to reject
the U.S. 1ariffication proposal during negotiations in
the GATT.2!  During a visit to Tokyo in
mid-November, USTR Carla Hills indicated that a
partial opening of Japan's rice market would be
unacceptable, and that it was necessary for rice to be
included in any GATT tariffication settlement.262 Late
in November the OECD released a report indicating
that Japanese support for agricultural liberalization was




essential for the successful outcome of the Uruguay
Round.263  Nonetheless, Japan reportedly hoped to
receive some type of exemption for . the tariffication
proposal for rice.2* The December Dunkel draft,
however, did not contain any such exemption. (For a
discussion of the Dunkel draft language on agriculture,
see chapter 1, “Uruguay Round Negotiations in 1991”
section.) In late December Prime Minister Miyazawa
restated Japan’s opposition to removing its ban on rice.

Beef

On April 1, 1991, Japan lifted its import quotas on
beef and raised the tariff rate on imported beef from 25
to 70 percent in accordance with its commitments
under the 1988 U.S.-Japan Beef and Citrus
Agreement.285 The role of the Livestock Industry
Promotion Council (LIPC) in handling import-quota
allocations was eliminated, and the surcharges to quota
holders were removed. However, the LIPC continued

to maintain a role in domestic ggif’ce stabilization and in

promoting domestic livestock

Prior to lifting the import quota, Japanese beef
producers began buying ranches and feedlots in the
United States and Australia. Japanese supermarkets
also began importing their own brands of beef from the
United States and Australia. U.S. beef producers
hoped to capitalize on the trade concessions and
projected increased beef consumption in Japan. One
factor favoring Japanese beef producers, however, was
the Japanese consumer preference for wagyu or Kobe
beef, a marbled beef containing two 10 three times
more fat than U.S. prime beef.

Following the elimination of the quota on imported
beef, U.S. beef imports in Japan rose by 9.6 percent
during the month of April. Prices initiaily fell because
of high inventories of beef in Japanese warehouses and
lower beef consumption.25” -For example, the price of
frozen U.S. tenderloin fell from $9.23 per pound to
$6.59 per pound by July. The number of licensed
importers increased from 37 companies 10 80
companies, and Japanese importers complained of
lower profit margins.28 By the end of the year,
however, prices for imported beef remained generally
higher because of the 70-percent import tariff. U.S.
beef exporters reportedly continue to face difficulties
in competing with established Japanese beef traders
and in getting access to distribution networks,259

Citrus |

On April 1, 1991, Japan removed its quotas on
imports of oranges in accordance with provisions of
the 1988 agreement on beef and citrus.2’0 However,
the United States continued 1o request that Japan lower
its high seasonal tariffs on fresh oranges (40 percent in
*season and 20 percent out of season). U.S. exports of
orange juice, from Florida in particular, increased from
$4.7 million in 1987 to $27.3 million in 199127

Supercomputers and Computers

The U.S. Govermment continued to monitor
implementation of a June 1990 agreement that
established procedures for government procurement of
supercomputers in Japan.2’¢ The new procedures were
intended to ensure that the procurement process for
supercomputers by Japanese Government entities
would be transparent and nondiscriminatory. By the
end of 1991 three of eight public-sector awards for
foreign supercomputers had been given to U.S. firms,

Japan’s market for Government procurement of
computers was estimated at $9 billion in 1990.273 U.S.
companies reportedly accounted for only 6 percent of
Japan’s mainframe computer market for the public
sector (0.4 percent at the national level) but accounted
for 41 percent of private-sector purchases of the same
equipment.2’4 On January 26, during bilateral talks,
the United States cited several factors that contribute to
low levels of Japanese Government procurement of
foreign computers:2’5 nontransparent specification
formulation process, absence of bid-protest procedures,
high levels of single-source tendering, and other
procedural problems. On April 26 public-sector
computer procurement in Japan was included on the
so-called watch list prepared by USTR and included in
its report to Congress on implementation of the
government procurement provisions of title VII of the
Omnibus Trade and Competitiveness Act of 1988.276
The report indicated that the United States was
pursuing talks with Japan on allegations of sole-source
procurement and prepublication disclosure of bid
information to Japanese producers in public-sector
computer procurement.

U.S. negotiators held two more rounds of
negotiations with the Japanese on March 23 and July
26, 1991, each time addressing procedural problems
related to government procurement practices. Two
more sets of negotiations were held in December
1991.277

Semiconductors

On February 14, 1991, the United States and Japan
began negotiations on a new bilateral semiconductor
agreement to replace the existing 5-year agreement,
which was set to expire on July 31, 1991, The 1986
agreement was intended to end dumping of Japanese
semiconductors in the United States and third-country
markeis and 1o increase foreign market access in
Japan.Z’® The U.S. share of Japan's semiconductor
market had, however, remained below the 20-percent
market share expected by the United States under the
1986 agreement. By the end of 1990 some leading
U.S. manufacturers and wusers had urged the
administration to negotiate a new agreement. The
foreign share of Japan's semiconductor market was
14.4 percent during the fourth quarter of 1991,
according to  U.S. Department of Commerce
calculations.2”

After seven rounds of negotiations, the United
States and Japan reached a consensus on June 4, 1991,
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regarding the terms of a new scmiconducior
arrangement, which was finalized in an exchange of
letters on June 11, 1991. The new agreement became
effective in August 1991 for a period of 5 years (until
July 31, 1996). At the end of 3 years, the United States
and Japan are to review the agreement and decide
whether to terminate it before it expires.230

The major issues that emerged during the
negotiations leading 10 the 1991 pact were how to
incorporate the market-access objectives of the existing
agreement, how to revise the pricing provisions of the
agreement, and what to do about the $165 million in
retaliatory tariffs still being imposed by the United
States on imports of certain Japanese electronics
products.28!

With regard to market access, the 1991 agreement
states that the Government of Japan “recognizes that
the U.S. semiconductor indusiry expects that the
foreign market share will grow to more than 20 percent
of the Japanese market by the end of 1992 and
considers that this can be realized. The Government of
Japan welcomes the realization of this expectation.
The two Governments agree that the above statements
constitute neither a guarantee, a ceiling nor a floor on
the foreign market share.”282 Indications of potential
future controversies regarding the issue arose
immediately after the agreement was signed. Some
analysts and industry officials praised the agrecment
for stating the 20-percent numerical goal publicly and
held it up as a model for other agreements. Japanese
officials, however, stated that they viewed the
20-percent figure as only an indication of expectations,
not a guarantee of market share.

In retumn for Japan’s promised efforis to increase
foreign semiconductor purchases through the
promotion of long-term relationships between Japanese
purchasers and foreign producers, the United States
agreed to a new mechanism for tracking prices of
semiconductors. A fast-track antidumping mechanism
that had been proposed by a consortium of
semiconductor manufacturers and users was adopted.
Japanese semiconductor producers will continue to
maintain cost and pricing data but will not be required
to report them to the U.S, Depariment of Commerce
unless a dumping complaint is filed. The United States
agreed to terminate the remaining $165 million in
retaliatory tariffs against imports of laptop computers,
power tools, and other electronics goods from Japan
effective on August 1, 1991.283

U.S. and Japanese methods for calculating foreign
market share in Japan have differed since the original
agrecment was signed. The U.S. mcthod excludes
shipments by IBM Japan and other captive sales?® of
U.S. firms to their Japanese subsidiaries, as well as
semiconductors made by Japanese producers for sale
under foreign producers’ names in Japan (branded
products). Japanese calculations have included these
sales. Under the new agreement the two countries
agreed to include both categories of semiconductors in
calculating market share. Quarterly reviews are held
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with representatives of both Governments and
industrics to report the official market share. However,
the U.S. Government recognizes only the U.S. method
as the proper way of calculating market share.

Reaction 10 the new agreement was mixed.
Representatives from the U.S. semiconductor and
electronic equipment industries—the Semiconductor
Indusiry Association (SIA) and the Electronics
Industry Association (EIA)—praised the agreement
and Japanese company efforis to promote
“designing-in” of foreign semiconductors in Japanese
products. The two groups announced a number of joint
activities, such as the formation of a steering
committee to monitor implementation of the agreement
and promotional activities to encourage “design-ins.”
These activilies are important in attempting to expand
U.S. sales to some of Japan's largest semiconductor
purchasers in the consumer and automotive electronics
sectors. Managed-irade proponents inside and outside
the U.S. Government criticized the pact as too vague in
its market-share commitments; supporters of free trade
and Japanese semiconductor producers were uneasy
about the agreement’s market-share goal provisions.

In a letter dated December 30, 1991, the SIA urged
President Bush to convey to Prime Minister Miyazawa
during the upcoming summit in January 1992 the need
to comply with the conditions of the semiconductor
agreement. SIA was particularly concerned that the
“foreign share of Japan’s market has again
stagnated,"285

Telecommunications

Since the MOSS talks in 1985 the United States
and Japan have reached numercus agreements
regarding U.S. access 10 Japan’s telecommunications
equipment and scrvices market. The agreements have
covered digital service units, network channel
lerminating equipment, and international value-added
network services (IVANS).

During 1991 the United States reached two
additional agreements to clarify an August 1990
agreement on IVANs2% On March 29, 1991, in
announcing its review of telecommunications trade
agreements under section 1377 of the Omnibus Trade
and Competitiveness of 1988, USTR said that it was
“concerned primarily with Japan’s implementation of
the 1990 agreement on IVANs dealing with ‘joint
use.’”287 ' The United States was concerned about
regulations issued in January that would have subjected
all users to paperwork and reporting requirements that
it saw as excessive. The new regulations were
supposed to ensure that users were not reselling IVAN
services illegally. Although USTR did not find Japan
to be in violation of the 1990 IVAN agreement, the
agency said that it would “review the situation in 30
days” and believed that U.S. concerns could be
resolved through technical talks in the meantime.

On April 27 Japan’s Ministry of Posts and

Telecommunications agreed in principle to change
some of its regulations regarding implementation of the




1990 IVAN agreement. As a result under the new
agreement the amount of information that IVAN users
would have 1o provide the Government of Japan would
be reduced; “joint users” were defined to satisfy
Japanese concerns about reselling of IVAN services;
and a means was reached 1o settle disputes between
foreign users and Kokusai Denshin Denwa (KDD),
- Japan’s major international phone carrier. The new
reporting requirements went into effect in June 1991,
On June 25 an agreement was reached on procedures
for investigating allegations of piracy of leased
international circuits.?8

Nippon Telegraph and Telephone

Nippon Telegraph and Telephone (NTT), which is
the only company permitied to offer nationwide
cellular telephone services in Japan, announced in
1991 that it would divest itself of its mobile
communications business and set up a subsidiary that
would be wholly owned by NTT for 5 years. NTT
indicated that purchases of mobile telephones, pagers,
and other equipment would not be subject to the
procedures of the 1980 NTT Procurement Agreement,
under which NTT agreed 10 open and compelitive
procurement procedures.?8®  The United States
reportedly believed that such action could adversely
affect sales of mobile communications equipment by
Motorola. In the administration’s report to Congress
on April 26 regarding implementation of the
government procurement provisions of title VII of the
Omnibus Trade and Competitiveness Act, “the
scheduled removal of its [Japan's] mobile
telecommunications procurement from the NTT
Agreement” was cited as being of concern 0 the
United States. 290

In September 1991 an advisory -panel

recommended to the Govemment of Japan that
foreigners be allowed 0 purchase up 10 20 percent
equity in NTT or KDD. (Foreigners are prohibited
from buying NTT stock unless the stock resides with a
Japanese agent.)?! : '

Fbrest Products

During 1991 the United States and Japan continued
to hold followup meetings on the 1990 U.S.-Japan
Wood Products Agreement, which includes provisions
for tariff cuts, reclassification of certain wood
products, and the elimination of some nontariff
measures.2%2 During 1991 three meetings were held
between committee members and representatives of the
Governments of the United States and Canada to
discuss various aspects of the agreement and 10
monilor progress on implementation.

A subcommittee of the Building Experts

Commitiee (BEC) met in Tokyo from March 25 to 26
to discuss Japanese research on structural and
fire-safety systems for wooden construction and
proposed changes in Japanese building codes. At the

conclusion of the meeting, all sides agreed that
implementation of the U.S.-Japan Wood Products
Agreement was on track.293 A second meeting was
held in Tokyo on June 19, 1991, by the Japan
Agricultural Standard (JAS) Technical Commiitee.
During this meeting the Japanese Ministry of
Agriculture, Forestry, and Fisheries announced several
modifications to existing standards ag‘part of its efforts
to boost imports of wood products.?%* Also discussed
were  JAS  standards for softwood plywood,
machinc-stress-rated lumber, and glue-laminated
beams and other products.

A third meeting was conducted in Tokyo on
December 6, 1991. The U.S. delegation asserted that
proposed changes in Japanese building codes contained
prescriptive elements, contrary to the U.S.-Japan Wood
Products Agreement. The United States was
reportedly concerned that the proposed changes would
place requirements on wood-frame construction that
are not required for other types of construction and
emphasized the need to treat wood-frame construction
the same as concrele and steel construction in building
standards law. The Japanese responded that the
building codes in question would be revised by March
1992, and prescriptive elements rclaxed or replaced
with performance clements.293

Major Projects

In May 1988 the United States and Japan signed an
agreement that allowed U.S. firms to compete on 17
major public, private, and third-sector projects in
Japan, worth $23 billion over 10 years. The original
major projects agreement included three different
racks of procedures or measures for bidding on
projects.?®5 On June 1, 1991, the United States and
Japan concluded a further agreement?%? that will allow
US. fims to bid on an additional 23 Japanese
construction  projects worth $26.7  billion.2%
Seventeen of the new projects, worth approximately
$6.4 billion, had been approved for construction;
another six would be open to U.S. participation if and
when they are approved. The agreement came within
hours of a May 31 deadline that had been set by USTR
for avoiding sanctions. USTR had previously
announced, on April 26, that it would bar Japanese
contractors or subconlractors from Federal or Federally
funded building and public-works procurement by
certain government agencies “until Japan makes
significant improvements in its procurement
policies.”2%9

The United States pressured Japan during 1991 to
expand the 1988 Major Projects Agreement to include
all construction projects, to add a new track of
procedures to cover projects with a design component,
and to take efforts to eliminate bid rigging in
connection with awarding construction contracts, In
response 10 U.S. demands, five of the projects are
so-called “third-sector projects,” which are managed
by private-sector organizations but funded wholly or
partally by the Government. Under the new
agreement, the Government of Japan promised to take
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further steps to prevent bid rigging and to develop
guidelines for improving the bidding process and
access to information about future projects. A new
procurement track for design-and-build contracts was
added to the 1988 agreement. This track covers
procurement of a combination of design and consulting
services with the supply, manufacturing, or installation
of goods. In addition, an independent Procurement
Review Board was established to handle complaints by
potential suppliers relating to contract awards.

Although the agreement was welcomed by U.S.
negotiators, the U.S. business community and some
members of Congress were less optimistic about the
prospects for an increase in U.S. participation in
Japan’s market. U.S. firms have won approximately
$324 million in contracts under the May 1988
agreement. 3% According to some analysts, the reasons
for the relatively lackluster performance of U.S. firms
in Japan’s construction market include inexperience in
the market, difficulties in obtaining Japanese partners,
and financial problems in the U.S. market. U.S.
companies continued to contend with the exclusionary
effects of dango (a mutual consultation system
involving rotation of winning bids to participants) and
bid rigging. Even though the 1988 and 1991
agreements were inlended to familiarize U.S. firms
with Japan's bidding system, the imbalance between
U.S. and Japanese participation in each other's
construction markets persisted.

Machine Tools

The S-year voluntary restraint a%eement (VRA)
on Japanese exponts of machine tools®! 10 the United
States was set to expire on December 31, 1991.302
Since the enactment of the VRA in 1987, Japanese
machine-tool makers increased their production in the
United States and now account for more than 70
percent of foreign transplants for machine tools.
Under the current VRA Japanese exports of machining
centers, computer-controlled lathes, and other
computer-controlled equipment are limited to market
shares of from 19.25 percent 10 57.47 percent.
However, Japanese exports of machine tools declined
in 1991 to a level below the VRA ceiling, partially as a
result of the U.S. recession.304

As early as March 1991 representatives of the U.S.
machine-tool  industry began  pressuring the
administration to extend the VRAs. In September the
National Machine Tool Builders Association-
Association for Manufacturing Technology3%5 and
nearly 100 members of Congress urged the President 1o
extend the VRAs for 3 to 5 years on national security
grounds.306 On December 5, 1991, at a meeting of the
National Security Council, the U.S. Department of
Defense reportedly agreed with the U.S. Department of
Commerce and the U.S. Depariment of the Treasury in
favoring an exiension of the VRA on grounds of
national security.307 On December 27 President Bush
“directed that the USTR negotiate a limited exiension
of the VRAs with Japan and Taiwan.” Although
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quotas on non-computer-controlled lathes,
non-computer-controlled  punching - and shearing
machine tols, and non-computer-controlled milling
machine tools were allowed to expire on December 31,
the quotas on machining cénters, computer-controlled
lathes, computer-controlled punching and shearing
machine tools, and compiter-controlled milling
machine tools would be phased out over a 2-year
period beginning in January 1992398 To allow
sufficient time for negotiations on the phaseout
schedule, President Bush requested Japan and Taiwan
to extend the existing VRAs for an additional 30 days.
In making the announcement, the President noted that
although it was important to maintain a domestic
machine-tool industry for national security purposes,
“the main responsibility for achieving international
competitiveness rests with the industry itself.”30%

Paper

Japan is the world’s second-largest consumer and
producer of paper and paperboard.’1® According to
U.S. industry estimates, however, imports accounted
for only 3.7 percent of Japan’s $27 billion paper and
paperboard market in 1991. The U.S. share totaled
only 1.7 percent. Accordingly, the United States held
three rounds of talks with Japan during 1991 to
increase foreign access to Japan’s market for Rrinu'ng
and writing paper and paperboard products.31t U.S.
paper manufacturers have experienced difficulties in
marketing  higher-value-added paper in Japan.
According to the JFTC, distribution channels for paper
are reportedly characierized by close, long-term
relationships, including financial ties, among a few
manufacturers, intermediaries, and customers.312

In October hearings before the Senate Finance
Commitice, the American Paper Institute offered
several suggestions for improving access to Japan's
paper market, including establishing a mechanism for
monitoring the progress of Japanese imports of paper
products, getting commitments from Japan to enforce
the antimonopoly law, and initiating an investigation of
distribution and other business practices in Japan's
paper sector. During U.S.-Japanese trade commitice
meetings in December, the issue of market access for
paper was again discussed, setting the stage for an
announcement in conjunction with President Bush’s
visit to Tokyo in early January.313

Structural Impediments Initiative

The United States and Japan continued to hold
followup meetings (January and May) to review
implementation of the Structural Impediments
Initiative during 1991.314 In May 1991 the first annual
report was published, describing progress made by
both countries in implementing their SII commitments.

In its statement the Japanese delegation cited
progress on the six issues of interest to the United
Siates: savings and investment patterns, land policy,
distribution system, exclusionary business practices,




keiretsu relationships, and pricing mechanisms, This
progress included shortening the approval process for
large-store openings to 18 months (and introducing
legislation that would shorten the process further to 12
months); increasing spending on public works by 6
percent and adopting a 430-trillion-yen investment
program for JFYs 1991-2000; issuing antimonopoly
guidelines; increasing the JFTC's budget and
investigations staff; raising the surcharges on illegal
-carte] activities to between 1 and 6 percent of the sales
““ involved in the violation (compared with 0.5 and 2
" “percent previously); raising fines for bid rigging; and
conducting price surveys in conjunction with the U.S.
Government.3!5 Despite these and other efforts the
U.S. delegation indicated that Japan had not gone far
enough in strengthening its antimonopoly law 50 as 10
“effectively deter collusive anticompetitive practices
that exclude foreign competition in the Japanese
market and result in higher costs to consumers.” The
U.S. delegation also maintained that penalties for
criminal violations were not high enough,316 and they
continued 10 push for increases in administrative fines,
more  vigorous  antitrust  enforcement, and
improvements in the system of private rights of action

In its report the U.S. delegation cited U,S. progress
in eliminating impediments through (1) the Omnibus
Budget Reconciliation Act of 1990, which aims at
reducing the deficit by $400 billion over 5 years; (2)
various measures aimed at increasing Federal
revenues; (3) proposals for “family™ savings accounts;
(4) proposed legislation to allow U.S. firms to enter
into joint production agreements without being held in
violation of U.S. antitrust laws; (5) initiatives (o
support research and development; and (6)
expon-promouon activities. 317

Mexico

Merchandise Trade With the
United States

In 1991, for the first time in a decade, the United
States registered a surplus in merchandise trade with
Mexico. By reaching $62.7 billion, representing a
10-percent increase over 1990, two-way trade
established a new record (table 14). Mexico
maintained its usual place as both the third-largest
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throughout the year. single-country market for U.S. exports and
Table 14
U.S. merchandise trade with Mexico, by SITC Nos. {Revision 3), 1989-91
(Thousands of dollars) =
SITC
section ‘
no. Description 1989 1990 1991
U.S. exports
0 Foodandliveanimals ..........ccoo iiiirenerniinnnnes 1,990,452 1,917,947 2,085,619
1 Beveragesandtobacco ................cciiiiiiinnn. 19,434 23,440 44,384
2 Crude materials, inedible, except fuels .. ... e, 1,492,799 1,395,064 1,625,918
3 Mineral fuels, lubricants and related materials ............ 712,280 826,113 865,401
4 Animal and vegetabie oils, fats andwaxes ............... 143,026 120,562 142,615
5 Chemicals and related products, n.es. .................. 2,195,143 2,298,156 2,624,076
6 Manufactured goods classified chiefly by material ......... 2,961,214 3,488,357 4,419,172
7 Machinery and transport equipment ..................... 10,812,782 12,938,173 15,059,415
8 Miscellaneous manufactured articles ................... 2,469,490 2,894,371 3,693,571
9 Commodities & transact not class elsewhera in SITC ...... 1,320,637 1,565,413 1,719,047
Total allcommodities . .............ccoevriivnn... 24,117,255 27,467,595 32,279,218
C : . U.S. imports
Foodandliveanimals ...............cccviiinennnnn.. 2,379,604 2,565,454 2,503,296
Beveragesandtobacco ................. 0., 256,628 259,762 246,484
Crude materials, inedible, exceptfuels .................. 597,161 769,406 685,441
Mineral fuels, lubricants and related materials ............ 4,200,483 5,191,617 4,623,646
Animal and vegetable oils, fats and waxes ........... v 13,961 8,649 16,956
Chemicals and related products, nes. .................. 570,256 646,598 699,532
Manufactured goods classified chiefly by material ......... 2,632,168 2,463,605 2,229,692
Machinery and transport equipment ..................... 111,786,584 13,235,230 14,492,027
Miscellaneous manufactured articles .................... 2,738,135 3,033,724 3,559,289
" Commodities & transact not class eisewhere in SITC ...... 1,381,591 1,331,918 1,388,770
Total all commodities ............. et rae e eaee, 26,556,570 29,505,962 30,445,131

Source: Compiled from official statistics of the U.S. Depariment of Commerce.
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third-largest source of U.S. imports. However, despite
ranking right behind Canada and Japan as a U.S.
trading partner, Mexico still accounted for only 8.1
percent of overall U.S. exports and 6.3 percent of total
U.S. imports. By contrast Mexico depended on' the
United States for 70 3[l)f:ment of its exports and 67
percent of its imporis.318 o

In 1982, when Mexico’s debt crisis became
manifest, the U.S. trade balance with Mexico shifted
from a pattern of U.S. surpluses to a U.S: deficit. The
debt crisis triggered the imposition of rigorous controls
in Mexico designed to generate the sizable trade
surpluses needed to finance debt servicing. In 1983 the
United States had a large trade deficit ($7.9 billion)
with Mexico. It shrank thereafier, as Mexico gradually
relaxed its controls. The U.S. deficit began to shrink
faster and faster from 1988 onward, when the
liberalization of Mexican imports that was staried in
eamnest in 1986 began to be truly felt. By 1991 the
U.S.-Mexican wrade balance had returned to its typical
precrisis pauern, with a U.S. surplus of $1.8 billion
“(table 14).

Manufactures predominate in U.S.-Mexican trade,
accounting for nearly 80 percent of U.S. exports and.69
percent of U.S. imports in 1991 (figure 7). Two-way
trade in manufactures can be characiérized as being

Figure 7 )
U.S. trade with Mexico by product sector, 1991

largely “intra-industry,” because a considerable part of

this trade in both directions takes place in the same
large product categories or comes from production
sharing, that is, production processes on both sides of
the border between U.S. and Mexican plants.3!® In
1991 bilateral trade in machinery and transportation
items continued t0 be largely balanced. This major
product category constituted 46.7 percent of total U.S.
exports o Mexico and 47,6 percent of total U.S.
imports from that country (lable 14). Miscellaneous
manufactured articles, andther group with balanced
trade, was responsible for more than 10 percent of U.S.
trade flows in both directions.

The three SITC product categories that contributed
most to the positive U.S. balance with Mexico were
chemicals (8.1 percent of U.S. exports but only 2.3
percent of U.S. imports), manufactured articles
classified chiefly by material320 (13.7 percent of U.S.
exports but only 7.3 percent of U.S. imports); and
crude materials (5.0 percent of U.S. exports but only
2.3 percent of imports). By contrast the United States
had its typical deficit in trade of mineral fuels, which
accounted for 15.2 percent of U.S. imports from
Mexico but only 2.7 percent of U.S. exports to that
country. The United Suates also had a deficit in food

“trade with Mexico, due largely to considerable U.S.

Manufactured
goods
' $25.8/79.9%

Fuel/raw
materials
$2.5/7.7%

$2.3/7.0%

Ali other
goods
$1.7/5.3%
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{biillion collars and percant)

Manufactured
goods
_ $21.0/68.9%

Fuelraw
materials
$5.3/17.4%

All other

" Food
. goods $2.8/9.1%
$1.4/4.6% ‘

U.S. Imports
{billion dollars and percent)

Source: Compiled from official statistics of the U.S. Depariment of Commerce.

Note.—Because of rounding, figures may not add up to 100 percent.
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imports of Mexican fruit and vegetables. Food and
live animals was responsible for 8.2 percent of U.S.
imports but only 6.5 percent of U.S. exports.

For the 5th year in a row, Mexico was among the
top-performing markets for U.S. exports. Mexicans

spend more per capita on U.S goods than Europeans -

do, and almost as much as the Japanese, in spite of
their lower per capita income.32! As table 14 shows,
1991 U.S. exports to Mexico continued to rise rapidly,
amounting to $32.3 billion. This amount was up by
17.5 percent from 1990, representing a faster
expansion than the 13.9-percent expansion of 1990 but
slower than the 41.4-percent and 21.5-percent surges of
1988 and 1989. The stecp upward rend can in great
part be attributed to Mexico’s radical economic and
trade-liberalization reforms. These efforts helped to
ensure that pent-up demand--the result of protectionist
practices in prior years--could finally be met, and it
was met largely from the United States. The vigor of
the Mexican economy and the relative strength of the
peso (deliberately maintained by the Government’s
exchange-rate policy) were additional factors that
boosted U.S. exports.

U.S. exports in 1991 increased in all major SITC
product categories. Exports of virtually all the leading
items were up over 1990 (table A-11). Auto parts
continued to be top items, with several of them
registering significant export gains. Mexico has
consistently been the second-biggest U.S. expon
market after Canada and the fastest growing market for
U.S. auto parts in the past decade. U.S. sales of these
and a number of other items in the leading machinery
and wansportation ilems  category--especially
electronics--were sustained, in part, by U.S.-Mexican
production sharing.32 U.S. items with notable export
gains in 1991 included refined oil products, soybeans,
and grain sorghum. Mexico is the third-largest export
market for U.S. agricultural products--mostly cereals
and soybeans--after Japan and the former Soviet
Union.

In 1991 U.S. imports from Mexico amounted 1o
$30.4 billion, up by 3.2 percent. This trade flow
contained two components deserving special note: (1)
imports resulting from U.S.-Mexican production
sharing, part of which enter duty free under HTS
9802.00.60 and 9802.00.80 (formerly TSUS items
806.00 and 807.00*23 and (2) Mexican- products
enjoying duty-free treatment under the U.S.
Generalized System of Preferences (GSP).

U.S. imports of Mexican machinery and
transportation equipment--the largest SITC category of
such imports--continued to grow in 1991. Imports of
the miscellaneous manufactures and chemicals group
also increased. Automotive  products and
telecommunications equipment were the leading items
(table A-12). The Mexican automobile industry
consists mainly of U.S. or other foreign subsidiarics,
such as those of the big three U.S. automakers, and
Volkswagen and Nissan.

Large shares of U.S. machinery and transportation
equipment imports from Mexico, especially of auto
parts, telecommunications equipment, and office
machinery, are generaled by production sharing.
Imports from sharcd production enter the United States
under HTS 9802.00.60 and 9802.00.80 (henceforth
under HTS 9802) after further processing or assembly
in Mexico from inputs produced in and imported from
the United States. The United States levies duty only
on the value added in Mexico; the U.S. content reenters
duty free. The U.S. content in imports from production
sharing is higher from Mexico than from any source.
In 1990 U.S. content accounted for 50 percent of
import value from Mexico under HTS 9802.324 The
comparable figures from Canada were 40 percent and,
from the rest of the world, 13 percent.3%

The plants involved on the Mexican side in
production sharing are generally . “maquiladoras,”
in-bond production facilities established since 1965
under Mexico’s Border Industrialization Program. The
term “maquiladora” is frequenty associated with the
labor-intensive subsidiary of a foreign company
(usually U.S.) that receives from .its parent the
machinery, equipment, and raw materials needed for
processing or assembling components manufactured
outside Mexico. Because maquiladoras generally
export their products, their imports are considered
temporary and are therefore not subject to Mexican
import duties.  Maquiladoras rank as Mexico’s
second-largest indusiry, after petroleum production.

In the 1980s U.S. imports under HTS 9802 rapidly
increased as a share of overall imports from Mexico,
accounting in 1991 for 47.1 percent of the total (table -
15). In addition to machinery and equipment items,
significant portions of imported Mexican apparel and
miscellancous manufactures are made from U.S.
materials and supplied by production-sharing units in
Mexico.

Mineral fuels, the second-leading SITC import
category (table 14), used to dominate U.S. imports
from Mexico before the Mexican Government
embarked on a comprehensive and highly successful
economic diversification program. In 1982 petroleum
still accounted for more than half of overall U.S.
imports from Mexico. Although petroleum continued
in 1991 1o be the number one U.S. item from Mexico,
the share of mineral fuels as a group dropped to 15.2
percent of total imports in 1991. Oil imports were
lower in 1991 than in 1990, because 1990 was a year
of high world prices and extraordinary demand,
riggered by the Persian Gulf crisis. U.S. imports of
Mexican food and live animals also dropped in 1991,
albeit minimally, mostly due to falling imports of live
bovine animals and tomatoes from their atypically high
level in 1990.326 Imports of coffee remained virtually
unchanged (table A-12). Mexico is the second-largest
foreign supplier of agricultural products to the U.S.
market after Canada.
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Table 15

U.S. imports from Mexico entered under HTS items 9802.00.60 and 9802.00.80 and under GSP provisions, 1988-91
{Values in millions of dollars)

1988 1989 1990 1991
Percent Percent Percent Percent
of of of of
Valve total Value total Value total Value total
Total US.imports ................. 22,617.2 100.0 26,556.6 100.0 29,506.0 100.0 30,4451 100.0
HTS9802.0060................... 131.0 B 180.8 g 188.3 .6 183.5 .6
HTS 98020080 ................... 10,653.5 47.1 11,7879 44.3 12,836.3 43,5 14,150.6 46.5
Imports under items 9802.00.60 and
802.0080 ............iiaun, 10,784.5 47.7 11,947.8 45.0 13,024.6 441 14,334.1 471
ImportsunderGSP ................ 2,192.3 9.7 2,470.8 93 2,688.6 9.1 3,838.2 12.6

Source: Compiled from official statistics of the U.S. Department of Commerce.




In 1991 a record 12.6 percent of U.S. imports from

Mexico entered duty free under the U.8. GSP program,
for which Mexico is eligible as a developing country
(table 15). In 1991 President Bush granted GSP
benefits for an additional 29 Mexican product
categories by waiving a, “competitive-needs”
requirement that denies duty-free treatment when one
country supplies more than half of U.S. imports of an
item. (For an explanation of this concept, see chapter
S, “Generalized System of Preferences” section.) The
waiver was a positive response to new intellectual

property legislation passed by Mexico during the year.
Major imports from Mexico receiving GSP treatment

include auto parts; furniture; houschold  electrical

appliances; float glass; and toys, games, and sporting

goods. The share of products benefiting from GSP has
increased through the years as a share of overall U.S.
imports from Mexico (table 15). ‘

Major Policy Developments
Affecting Trade

While focusing in 1991 on the momentous decision
of entering into FTA negotiations with the United
States, and then on the actual NAFTA negotiations, the
Mexican Government also has continued its unilateral
trade-liberalization program. (For a detailed discussion
of the NAFTA negotiations, see chapter 1.) During the
year the Govemment abandoned its exchange-rate
controls and made major progress in privatizing its
state-owned sector. Mexico attracted significant

. foreign investment in 1991 on the strength of its good
economic performance, the prospects of a NAFTA, and
by passing its long-awaited new patent law and
copyright regulations. In December the Mexican
Congress approved a major land-reform package
designed to increase agricultural productivity and to
attract foreign investment into. Mexican farming.
Mexico also look steps during the year toward forging
closer economic relations with countries ather than the
United States and Canada, such as Chile, other Latin
American countries, and the nations of the EC. -

* Foreign-Exchange Policy
When extending Mexico’s Economic Growth and

Stabilization Pact (PECE) for the fifth time .in -

November 1991, the Mexican Govemment also
announced the repeal of the peso’s controlled exchange
rate, which had been used for most major international
transactions. This action amounted to abandoning the
official exchange controls that had been in effect in the
country since 1982. Mexico now has a managed
floating exchange-rate system, )
allows the rate at which large foreign-exchange
transactions are executed (the “brokerage rate™) 1o
fluctuate within a band that is the spread between the
rates at which banks will buy and sell U.S. dollars.
Although it no longer imposes direct controls, the
Government “manages” the width of this spread. For

The Govemment

example, in November 1991 the Bank of Mexico froze
the dollar/peso exchange rate at 3,051 pesos for the
purposes of buying dollars but, for the purposes of
selling dollars, it allowed the peso’s nominal daily
devaluation to continue. However, the Government
slowed its daily devaluation rate to half its previous
level 10 accelerate the currency’s appreciation in real
terms.327  Because inflation in Mexico has been

- consistently higher than in the United States and the

daily devaluation of the peso has not compensated for
the difference, in real terms the peso appreciated

" against the dollar by 9.9 percent in 1990 and another

9.3 percent in 1991.328

The Government began the gradual slowing of the
peso’s devaluation rate in May 1990.32° Currently, the
peso’s exchange rate is close to the Government's
declared objective of attaining a “fixed” peso/dollar
parity, which was abandoned in the mid-1970s.330
Successive lowering of the daily devaluation rate
indicates that the Salinas government’s policy is

~ secking to keep the purchasing power of the peso

relatively high as a way to control inflation. In 1991
the strength of the peso was also held up by massive
inflows of foreign investment dollars.

The strength of the peso encouraged imports by
making them cheaper. However, the strong domestic
currency also made peso-denominated Mexican
exports more expensive, with the predictable result of a
deteriorating Mexican balance of trade.

Privatization

* In 1991 Mexico proceeded with streamlining its
state-owned and state-controlled (parastatal)} sector as
part of the ongoing shift to a market economy. During

~ - the year the process. concentrated on reprivatizing

Mexico’s banking system, which was nationalized in
1982. A special disinvestiture committee has been in
existence since September 1990, to oversee the sale of

‘Mexico’s existing 18 commercial banks.33!

+ Throughout 1991 the program proceeded quickly.
In February rules pertaining to the privatization process
were published, and by the end of the year the
Government had sold the first 9 of the country’s 18
commercial banks to the privaie sector, The sales
included the Banco Nacional de Mexico
(BANAMEX), Mexico’s oldest and most profitable
bank, and also one of Latin America’s three largest
banks. The sale of BANAMEX in September 1991 to
ACCIVAL, a rich domestic interest group, fetched a
price of $3.2 billion. According to estimates, the

~ Government’s combined revenues from the sale of

Mexico’s entire banking system, which is expected to
be accomplished by late summer 1992, will amount to
some $11 billion.3*2

Also in 1991 the Government completed the
privatization of Telefonos de Mexico (TELMEX),
another major entity in Mexican commercial life. The
first stage of TELMEX’s privatization took place in

" December 1990, when the Government sold its
controlling interest in this monopoly to a consortium
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that was led by the GRUPQO CARSO and included
Southwestern Bell of the United States and France
Telecom333  This transaction lcft the Mexican
Government with a 26-percent equity stake in
TELMEX. In May and June 1991 the Government
reduced its equity stake to 8.4 percent through stock
offerings to a variety of foreign and domestic
purchasers, including TELMEX employees. The
Government’s combined revenues from both stages of
privatizing TELMEX were estimated to exceed
$4.0 billion 334 '

Most of the Mexican Government’s holdings in
three large steel companies--Altos Homos de Mexico
(AHMSA), SIBALSA, and Siderirgica Lazaro
Cardenas-Las Truchas (SICARTSA)--were also sold in
1991. The purchasers were threc large domestic
investment groups, including one with foreign
partners.333

In addition, Mexico took the first steps during the
year lo privatize its transportation system. The
Government granted concessions to  private
entrepreneurs 1o build and operate more than 1,500
miles of new highways, linking major manufacturing
centers with large cities and with the U.S. border. The
Government also announced that it would further
expand private ownership and operations of trains.
Private companies will be allowed o buy rail cars and
operate them, relying on Mexico’s state-owned railroad
only for engine services. The Government also began
the privatization of Mexico’s port systems by (1)
granting concessions 10 private companies 10 own and
operate warehouses, docks, and loading facilities, and
(2) long-term leasing of facilities.

The key parastatal enterprises scheduled for sale‘in
1992 include the remaining commercial banks,
FERTIMEX (the fertilizer monopoly,) ASEMEX (an
insurance company), and the state-owned television
station.

Revenues from the sale of state-owned enterprises
and the concomitant elimination of large subsidies
required to keep many of these entities in operation
considerably strengthened Mexico’s public finances.
During 1991 the Government used part of these sales
revenues (o retire internal debt, reducing it from 23.4
percent of GDP at the end of 1990 1o 17.2 percent at
the end of 1991. Subsidies to parastatals have
decreased from 2.9 percent of the GDP in 1982 to less
than 1.5 percent in 1991336 ‘

In 1991 the Mexican Government continuecd with
liquidations, mergers, and other forms of
disincorporating the parastatal sector, in addition 1o its
impressive progress in selling entities to private
interests. As of February 1992 the number of
parastatal enterprises has dropped to 234 from 1,155 in
1982. By the time the entire disinvestiture process is
completed, the Government expects 1o own fewer than
200 entities. The most notable ones that will remain
state-owned are PEMEX (the pewroleum monopoly),
the Federal Electricity Commission, the railroads, and
the postal service. In addition, companies that provide
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‘social services but are not profitable will remain in the
public sector. The Government’s objective is to

‘withdraw entirely from most industrial areas and

thereby eliminate  economically
unjustifiable  expenditures and
stréngthening public finances.

and socially
subsidies, thus

‘Foreign Investment

In 1991 foreign investment in Mexico increased
dramatically. During the first three quarters of the year
direct investment from abroad of $3.6 billion was
recorded in Mexico’s balance of payments, up from
$2.6billion in all of 1990337 This total included
repatriation of domestic “flight capital,” which was
intcnse during the year. The surge in foreign
investment reflected growing confidence in the
Mexican economy due, in part, to the prospects of a
NAFTA. Tt also continued 1o show the effect of a May
1989 decree338 thar significantly eased the rigid
barriers to foreigners in Mexico's 1973 Law on
Foreign Investment (LFI).339

The May 1989 decree allowed foreigners to invest
in economic activities from which they were
previously excluded, notably including telecommuni-
cations, sclecied secondary petrochemicals, banking,
and insurance, although subject to specified equity
restrictions.3*  This measure and subsequent
regulations also significantly broadened the range of
economic activities open to 100-percent foreign
ownership under specified conditions.’*! In 1991 the
most ' important legal change favoring foreign
investment was the promulgation of the Law for
Promotion and Protection of Industrial Property in
June. As of June 1991 accumulated direct foreign
investment in Mexico amounted 1o some $32.6 billion,
of which 59.2 percent was invested in manufacturing
and 32.1 percent in services.342

- Foreign portfolio investment surged even faster
than foreign direct investment, from $2 billion in all of
1990 to $6.3 billion in the first three quarters of

-1991.343 Notably, as recently as 1988 there was still a

net outflow of capital from Mexico. Foreign portfolio
investment was fostered by, among other things,
changes in Mexican regulations that facilitated the
purchase by foreigners of Mexican debt and equity
instruments, and an increas¢ in the international issues
of Mexican securities.34

The measures easing barriers 10 foreign
investment, and the inflow of funds they triggered,
reflected” the total reversal of Mexico’s earlier,
notoriously hostile policy toward foreign investment.
A-desire to atract foreign capital and know-how, in
addition to the hope of capturing foreign markets, was
a major reason for the Mexican Government's keen
interest in the NAFTA.

Nonetheless, 46 scgments of the Mexican economy
still remain off limits 1o foreigners. The Constitution
of 1917 and the LFI, which has not been removed from
the books, reserve these segments either to the state or
to Mexican nationals. Areas of economic activity




reserved to the state include (1) extraction of petroleum
and natural gas, (2) production of basic petrochemicals,
(3) mining of radioactive malerials, (4) power and
nuclear energy generation, (5) railroads, and (6)
minting of coins. Activities reserved 10 Mexican
nationals include (1) radio and television; (2) auto-
molive, air, and maritime transport; (3) forestry; (4)
distribution of gas; (5) customs brokers; (6) ad-
ministration of ports; 57) credit unions; and (8)
public-notary services345  Equity restrictions to
foreign owners apply in an additional 95 activities.
Aliggether 141 segments of the economy arc
considered “classified”--that is, with some limitations
on foreign investment.346

Trade Accords With Third
Countries

In 1991 Mexico took sieps toward forging closer
trade relations not only with Canada and the United
States, but with other nations. The most significant of
these moves was the FTA that Mexico and Chile
signed in September, which became the second major
trade accord in the Americas since the 1989
U.S.-Canada FTA.

The Mexico-Chile agreement abolished all
nontariff barriers between the two countries, including
import licenses. The accord was to take effect
immediately, with a common tariff of 10 percent for 95
percent of the trade. Beginning in 1991 it provided for
a staged reduction of tariffs to zero by 1996, with some
extensions for “sensitive itlems.” For items such as
Mexican oil, Chilean sugar, cooking oil, wheat, and
flour, tariff reductions have yet to be negotiated.34”

The accord also included a dispute-resolution
mechanism and a general 50-percent national-content
requirement for goods shipped to the FTA partner.
Lower national-content requirements, however, apply
to certain traded items, such as Mexican automobiles
(32 percent), because Chile is interested in importing
Mexican auntomobiles (which frequenuly contain
significant third-country components). The particular
- reason is reportedly Chile’s special inwerest in cars
assembled in Mexico by Nissan,348

In April 1991 Mexico and the EC signed a
framework agreement that identified a wide range of
economic areas for cooperation.349 In August Mexico
also began discussions about closer trade ties with
Colombia, Brazil, and some countries in South
America and outside the Americas 350

U.S.-Mexican Bilateral Trade
Issues

U.S.-Mexican economic relations were dominated
in 1991 by the NAFTA negotiations, which formally
began in June. The mutual approval of the idea first of
an FTA, which was then broadened into a trilateral

NAFTA, was the crowning event in the steady
improvement of U.S.-Mexican relations. As Mexican
President Carlos Salinas de Gortari stated in his annual
Informe (state-of-the-union. address 10 Congress) on
November 1, 1991, “North of our border, there can be
no doubt that we have entered a new stage in our
relations with Canada and the United States.” (For a
detailed discussion of the NAFTA negotiations, see
chapter 1.)

The forging of closer bilateral U.S.-Mexican
ecconomic ties was greatly assisted by Mexico’s
accession to the GATT in 1986. In November 1987 the
two countries concluded the Framework of Principles
and Procedures for Consultation Regarding Trade and
Investment Relations, a document that established a
consultative mechanism for discussing concerns in
mutual trade and investment issues. In October 1989
the United States and Mexico concluded the
Understanding Regarding Trade and Investment
Facilitation Talks (TIFTs). The TIFTs forced the
parties to conduct continuous negotiations on specific
sectors and nonsecioral issues, and provided a
framework for comprehensive rade and investment
negotiations.

The NAFTA negotiating structure accommodated
most issues that nceded to be addressed bilaterally.
Nonetheless, the United States and Mexico maintained
their consultative mechanism for resolving bilateral
issues and used the earlicr work begun under the aegis
of the TIFTs as a basis for NAFTA negotiations in
certain areas. Also, in November 1991 a
Memorandum of Understanding between the United
States and Mexico cstablished mutual recognition of
cach country’s commercial driver’s licenses, and
provided for mutually cnhancing truck and bus safety,
effective April 1, 1992,

Intellectual Property Rights

For many years Mexico’s weak intellectual
property rights (IPR) protection provoked sharp
protests from adversely affected U.S. interests,
principally pharmaccutical manufacturers, software
producers, and the recording and movie industries.
Mexico addressed some of these U.S. concemns for the
first ime in December 1986, when amending the
Mexican patent and trademark law of 197635
However, the United States considered the protections
inadequate even following the amendment.

In May 1989 the U.S. Government placed Mexico,
along with seven other countries, on a priority watch
list under the Special 301 provision of the Omnibus
Trade and Competitiveness Act of 1988 for its failure
o provide adequate IPR protection.352 In January
1990 the U.S. Government removed Mexico from the
watch list in response 10 the Mexican Government’s
promise that legislation to provide effective IPR
protections would be passed shorily by the Mexican
Congress.353

In 1991 Mexico made major progress in extending
protection for [PR. On June 26 President Salinas
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signed the Law for the Promotion and Protection of
Industrial Property, a new patent and trademark
legislation that replaced the 1976 Law of Inventions
and Marks and the 1982 Law on Transfer of
Technology.3> In August amendments to Mexico’s
existing Federal Copyright Law of 1963 became
effective 355

The new measures followed the mainstream of
intemnational IPR legistation and were in line with
Mexico's overall strategy of opening the economy 10
foreign investment and trade. It is believed by some
that Mexican protections of intellectual property are
now stronger than elsewhere in the Third World and, in
some respects, even than in Canada.

Highlights of the new industrial property law
included extension of patent protection from 14 0 20
years. The law extended product patent protection 10
chemical, pharmaceutical, and metal alloy products, as
well as 1o some biotechnological inventions. Under the
new law inventions patented in other Patent
Cooperation Treaty countries would also qualify for
protection in Mexico for the remaining term of a
patent. In addition, the law significantly strengthened
the processes through which foreign patentholders
might seek prosecution of violators.

Trademarks may now be registered for a period of
10 years, with renewable 10-year terms. The law also
provided for the establishment of a Mexican Institute
of Industrial Property, designated to perform patent
licensing and trademark registration - within the
Ministry of Commerce and Industrial Development.
Additional provisions covered protection of. industrial
designs, trade secrets, and other matters.

The amendments to the Copyright Law extended
explicit protection for computer programs and sound
recordings in Mexico for the first time. Mexico now
protects computer software for 5S¢ years. The
amendments also significantly enhanced sanctions and
penalties for infringement. Penalties are now indexed
to inflation, replacing a system of fixed fines (hat were
rendered ineffective deterrents by inflation.356

When, in the summer of 1991, Mexico delivered
on its promise of new IPR laws, the U.S. private sector
responded favorably. Officials of both countries
reportedly considered Mexico’s IPR among the less
difficult issues to be negotiated in the NAFTA,
Nonetheless, for all the progress made in Mexican IPR
protections, skepticism still existed in some quarters
about ambiguous language in certain parts of the new
measures and the insufficiency of penalties.357 Most
of all, many doubted that the new legislation would be
adequately enforced.

U.S. Embargo of Mexican Tuna -

The question of a U.S. embargo banning imports of
yellowfin tuna or products derived from yellowfin tuna
from Mexico (and other countries) for ecological
reasons had not been resolved by the end of 1991.358
The U.S. embargo in question was prompted by the
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Earth Island Institute, a California nonprofit
corporation secking to enforce an amendment of the
Marine Mammal Protection Act (MMPA) that was
intended w0 save dolphins from being killed in tuna
nets. This measure forbids tuna imports from any
nation whose vessels have an incidental
marine-mammal taking rate higher than that of U.S.
vessels. 359

In response to the court-ordered 1U.S. embargo that
took effect on February 22, 1991, the Mexican
Government brought a complaint before the GATT, In
August 1991 a GATT dispute panel completed its
report. The GATT panel found the U.S. import ban
was not justified on the basis of articles Il and XX.
The panel suggested that countries should advance
cnvironmental improvements by secking amendments
1o pertinent GATT rules or waivers from certain GATT
obligations, not by imposing unilateral trade sanctions
against perceived environmental offenders.

Both the U.S. and Mexican administrations were
anxious, however, to end the dispute at a time when
they were trying to forge a comprehensive free-trade
agreement. Therefore, at the September 9 annual
meeting of the U.S.-Mexico Binational Commission,
the two countries reached a compromise that led them
both to request the GATT to hold off any further
consideration of its preliminary ruling in Mexico's
favor, On September 24 Mexico announced a program
designed to make its tuna harvesting less dangerous to
dolphins and other marine mammals and promised that
it would also draft legislation authorizing penalties for
violations of mammal-protection measures. For its
part the United Stales maintained the embargo but
indicated that the MMPA might be modified to make it
more flexible in a fashion that would meet both U.S.
environmental objectives and. also be acceptable to
Mexico. Such legislative modification was to make the
embargo unnecessary and to allow Mexico to withdraw
its complaint before the GATT.3% (For additional
discussion of this issue, see chapter 1, “Trade and the
Environment” section.)

Import Licensing

In 1991 Mexico eliminated import-licensing
requirements for apples, peaches, and nectarines.
These actions followed the removal of licensing
requirements for automobiles, buses, red meat,
sorghum, computers, oilseeds, oilseced flours, and
animal and vegetable fat products in 1990.

As a comerstone of its import-liberalization policy,
and in accordance with GATT accession obligations,
Mexico in 1985 began to dismantle its previously
universal regime of import-licensing requirements.
Manufactured products in particular benefited from
liberalization. By the end of 1991, however, some 200
Mexican product categories still remained subject to
import-licensing requirements. These products
included a significant number of agricultural imports
from the United States, such as corn, wheat, barley, dry
beans, table grapes, poultry, bacon, and most dairy




products.361  Although import licensing was required
for less than 6 percent of Mexican tariff categories and
applied to0 only 8 percent of Mexico’s overall imports
from the United States 362 it affected approximately
one-third of their imports of U.S. farm products.363 In
addition, due to coatinued revisions and lack of
transparency in Mexico’s sanitary and phytosanitary
regulations, exporters of many U.S. farm products
encountered inconsistent treatment in obtaining access.

Import Bans: Swine and Fruit

In early December 1991 Mexico announced that as
of December 15 it would prohibit imports of live swine
for slaughter or breeding purposes from the United
States and Canada. Mexican officials contended that
the ban was necessary to protect Mexican swine from
Swine Infertility and Respiratory Syndrome (SIRS),
also known as mystery swine disease. Representiatives
of U.S. breeders contended that the ban was a nontariff
barrier designed to protect Mexican producers, and that
it was a threat to NAFTA negotiations.?®4 The Animal
& Plant Health Inspection Service (APHIS) of the U.S.
Department of Agriculture supported the U.S. swine
breeders’ argument on the grounds that there was
virtally no risk of introducing SIRS-infected animals
into a foreign country, given the extwemely small
number of infected herds in the United States.’65
Although Mexico is a relatively small market for U.S.
swine, the episode engendered special concern because
(1) the future potential of the trade in swine, as well as
trade in other animals, might be affecied and (2) the
episode coincided with NAFTA negotiations. Also in
December Mexico banned imports of U.S.-grown
apples, peaches, neclarines, pears, and quinces,
because of concern about the spread of the orental
fruit moth.

On December 13 U.S. and Mexican officials met in
San Antonio, Texas, to address Mexico’s concerns and
to facilitate resumption of swine and fruit shipments
from the United States. A working group under the
jurisdiction of both Govemments’ Departments of
Agriculture sought to resolve the problems caused by
these developments.366

Textile Product Labeling

A bilateral conflict that developed in 1990 over
Mexico’s labeling regulations on textile product
imports was resolved in 1991. The dispute involved an
announcement by the Mexican Government in October
1990 that introduced new labeling requirements for
textile and apparel products. The requirements
specified that labels identify both exporter and
importer, that they use Spanish in care instructions, and
that they employ metric units of measurement. U.S.
exporters criticized  the new regulations as (oo
burdensome, claiming that the revised requirements
were blocking their products’ entry at the Mexican

border and causing them substantial loss of sales.367
The U.S. Government complained that the new rules
should have been announced in advance, in accordance
with Mexico’s obligations under the GATT Standards
Code.

In March 1991 the Mexican Government issued a
notice suspending the implementation of portions of
the controversial regulations.3$8 The labeling dispute
was resolved when Mexico and the United States
concluded the Understanding Regarding Mexico’s
Labeling Decree for Textile and Apparel Products,
which went into effect on July 1, 1991. The Mexican
Government eased therein some of its earlier
requirements by (1) compromising with the use of
more than one label in conveying information, (2)
accepting internationally used care symbols without
text or dual language labeling where text was being
used (provided one language is Spanish), and (3)
suspending  indefinitely the requirement of
measurements in metric unilts.

The Government of Mexico also extended the
deadline for domestic manufacturers and importers to
abide by the new labeling regulations until October 1,
1991,

U.S. Investment in Mexico

Conditions underlying bilateral invesiment flows
constitute an important part of U.S.-Mexican economic
relations. The United States is by far the largest
foreign investor in Mexico, accounting for about 63
percent of the country’s accumulated total direct
investments as of December 1991. It is notable,
however, that this large share of U.S. investments in
Mexico represents only 4.5 percent of all U.S.
investment abroad.3

As noted previously, 141 “classified” economic
activities in Mexico are still closed to foreign investors
or apply some restrictions to them. These activities
include a number of areas of substantial interest to U.S.
investors, such as  pewroleum,  secondary
petrochemicals, mining, transportation equipment, auto
parts, and most financial services. In the remaining
“unclassified activities,”370 U.S. investment does not
face any equity restrictions and receives automatic
approval from Mexican authorities, as long as these
investments are $100 million or less and meet five
other criteria 37!

The limits imposed on foreign investors in the area
of Mexican banking were in sharp evidence in the 1991
bank privatization process. In contrast to the sale of
TELMEX, in which private purchasers included
Southwestemn Bell of the United States and other
foreign interests, there was no foreign participation in
the privatization of BANAMEX.372 Under existing
rules foreign investors are restricted to a maximum
30-percent share in the banking sector, As aresult U.S.
and other foreign banks--with the notable exception of
a Spanish bank--have shown little interest in the
reprivatization of Mexican banks.
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Republic of Korea

Merchandise Trade With the
United States

The U.S. bilateral trade deficit with Korea in 1991
was $1.7 billion, a figure significantly lower than those
of previous years. (In 1987-88 the bilateral deficit
exceeded $9 billion.) Total trade between the two
countries exceeded $32 billion. U.S.-Korean trade was
dominated by manufactured goods (SITC categories S,
6, 7, and 8), which accounted for 97 percent of U.S.
imports from Korea and 70 percent of U.S. exports to
Korea (figure 8 and table 16). The remainder of U.S.
exports to Korea consisted of fuel and raw materials
(21 percent), food (7.3 percent), and other
nonmanufactured goods (1.9 percent).

Total U.S. exports 1o Korea reached $15.2 billion
in 1991, up by 8 percent over 1990 and the 7th year
running that U.S. exports to Korea rose. The leading
exports to Korea were bovine hides and skins
(5529 million), digital monolithic integrated circuits
($466 million), coton  ($356  million), oil
($446 million), airplanes and parts ($1.0 billion), and
helicopters ($392 million). (Leading items exported to
Korea during 1989-91 are listed in wble A-13.)

U.S. imports from Korea fell for the 4th
consecutive year in 1991; they dropped by 8 percent, to

Figure 8
U.S. trade with Korea by product sector, 1991

$16.9billion. The leading imporis were footwear
($1.5 billion), digital monolithic integrated circuits
(81.5 billion), passenger motor vehicles ($1.0 billion),
articles of apparel of leather or composite leather
(8705 million), and ADP machines ($623 million).
(Leading items imported from Korea during 1989-91
are listed in table A-14.)

Major Policy Developments
Affecting Trade

Seventh 5-Year Plan

In late 1991 Korea adopted a S-year economic plan
for the period 1992-96. By the end of the period
annual per capila gross national product (GNP) is
projected to be $10,900, or 73 percent above the
estimated 1991 level of $6,300. Annual economic
growth is projected to be 7.5 percent, lower than the
average annual rate of 10 percent over the past 5 years.
The lower growth target is an aticmpt by Korean
planncrs to solve economic problems they associate
with high rates of growth, such as a shortage of skilled
manufacturing workers, wages that grow at faster rates
than productivity, inflation, increasing consumption of
imports, a cument account deficit, and decreased
growth in exports and savings.373
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Note.—Because of rounding, figures may not add up to 100 percent.
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Table 16

U.S. merchandise trade with Korea, by SITC Nos. (Revision 3), 1989-91

(Thousands of dollars)
SITC
section
no. Description 1989 1990 1991
, U.S. exports
0 Foodandliveanimals .............coiviiiniiivnennnnn. 1,217,330 1,194,519 946,960
1 Beveragesandtobacco ................oiiiiiiii.t, 119,830 118,513 124,320
2 Crude materials, inedible, exceptfuels .................. 2,872,417 2,939,527 2,558,595
3 Mineral fuels, lubricants and related materials ............ 344,282 719,503 670,952
4 Animal and vegetable oils, fats and waxes ............... 43,138 51,817 44,769
5 Chemicals and related products,ne.s. .................. 1,641,681 1,689,909 1,657,998
6 Manutactured goods classified chiefly by material ......... 1,043,655 978,844 1,275,991
7 Machinery and transport equipment ..................... 5,016,988 5,156,907 6,523,301
8 Miscellaneous manufactured anticles .................... 784,727 1,052,163 1,116,161
9 Commodities & transact not class elsewhera in SITC ...... 123,694 172,182 292,050
Total allcommodities ............ciiiiiieiiiiin i, 13,207,742 14,073,883 15,211,098
U.S. imports
0 Foodandliveanimals ...............ccoiiiiiiiin ., 188,325 176,012 177,140
1 Beveragesandtobacco .............. ...l 9,149 5,452 4,942
2 Crude materials, inedible, exceptfuels .................. 51,417 47,834 58,562
3 Mineral fueis, lubricants and related materials ............ 24,988 9,572 31,460
4 Animal and vegetable oils, fats andwaxes ............... 1,385 947 1,254
5 Chemicals and related products, n.e.s. .................. 184,881 251,971 240,866
6 Manufactured goods classified chiefly by material ......... 2,027,936 2,101,079 2,018,764
7 Machinery and transport equipment ..................... 8,760,823 7,446,226 7,194,489
8 Miscellaneous manufactured articles .................... 8,180,151 8,153,540 6,963,738
9 Commodities & transact not class elsewhere in SITC ...... 137,670 144,326 171,167
Totalallcommodities ...........cviviiiiiieiiininnn.. 19,566,725 18,336,960 16,862,383

Source: Compiled from official statistics of the U.S. Depariment of Commaerce,

The Korean plan features three main policy goals.
First, Korea will atiempt to restructure its economy and
strengthen its industrial competitiveness. This goal is
to be reached through implementing advanced worker
training, developing new industrial technologies, and
reducing competition-limiting economic concentration.
Second, Korea intends to achieve greater socio-
economic equity and balanced development through
remedying housing problems, expanding social
security, and simplifying land-use regulations. Finally,
Korea hopes to internationalize its economy further by
restructuring agricultural and fishery industries, joining
the Organization for Economic Coopcration and
Devclozgmem, and promoting cooperation with North
Korea.374

Anti-Import Campaigns

On several occasions since April 1990 campaigns
designed to deter consumption of imports or luxury
items have been launched in Korea3”  The
Government of Korea consistently denied taking a role
in such campaigns and maintained that blatantly
anti-import campaigns are grass-roots efforts designed
to reduce both conspicuous consumption and Korea’s

external deficit. U.S. officials responded skeptically to
the Government’s claims.

In late August 1991 the Government of Korea
announced a number of austerity measures designed to
siabilize the Korean economy. Govemment officials
were quick 1o state that these measures were designed
not to reduce imports, but to appeal to what they
describe as the Korean virtue of frugality.376 Other
Government sources noted that “some of the newly
rich have seemed (0 demonstrate contempt for [the]
hard work and thrifty ways of others and their behavior
has become a serious political problem.”37

In explaining the frugality measures Korean
officials pointed with a degree of alarm at economic
conditions of rccent years that many economists say
mean that Korea's economy is overheated.37® They
noted, for example, that compared with the 1980s,
Korea's rates of growth in gross domestic product are
markedly lower, consumption is higher, inflation has
approximately doubled, and the current account is in
deficit after several years of surplus. Early statistics
showed that nominal GNP growth was 8.6 percent in
1991, consumption rose by 9.0 percent, inflation
registered 9.5 percent, and the current-account deficit
was a record $9.5 billion. The Govemment of Korea
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also stated that since 1987, manufacturing wages have
been rising faster than productivity.37?

In reaction to these developments the Government
of Korea has taken steps to encourage consumers to
exercise restraint in consumption. This “movement to
end excessive consumption,” as it has been called in
the Korean media, is reminiscent of the 1990
“anti-import campaign” in which Korean consumers,
importers, and retailers were urged by the Government
to exercise self-restraint regarding purchases of
imports. Korean officials have stated that the campaign
is directed at reducing domestic consumption
particularly consumption deemed to be “excessive,"380
Some of the measures taken by the Korean
Government included restricting housing and
large-scale  construction  projects,  restraining
Government spending, and considering tax increases
on services such as restaurants. Other reported
developments included a reluctance of the Government
to criticize private efforts to discourage imports,
investigations by the Bank of Korea into “excessive”
credit-card purchases made abroad by Korean citizens,
and media reports that individuals who travel
frequently or spend “too much” on “luxury goods™
might face tax audits.381

According to Korea’s Office of Customs
Administration (OCA), imports of 16 “luxury
consumer imports” fell by 22 percent during the first 7
months of 1991. Approximately 60 percent of these
items were imported by Korea’s 50 largest importing
companies. The large concems have been blamed for
the “flood” of luxury imports.382 The five leading
items identified as luxury goods by the OCA are
granite, marble, automobiles, refrigerators, and
washing machines.3®3 In response to the 1991
campaign, USTR Carla A. Hills said that Korea's
definition of “luxury goods” was too wide and added
that she was “trying to convince our Korcan friends
that trade liberalization is not only occasionally good
and necessary but is always a good policy.” During her
November trip to Seoul, she expressed concern that
“the current ‘frugality campaign’ could be simply a
euphemism for protectionism.”3%¢ In an address
before the National Assembly during a January 1992
visit to Seoul, President Bush characterized the
“frugality campaign” as a manifestation of “pressures
for protectionism.”385

U.S.-Korean Bilateral Trade
Issues

Barriers to U.S. Exports

Korea’s tariffs have been a topic of bilateral
discussion for several years. In 1989 Korea
impiemented its second S-year tariff-reduction plan,386
This plan, originally designed to run from 1989 to
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1993,387 is scheduled to reduce the average tariff rate
to 7.9 percent. Although Korea's tariff level has fallen
significantly in recent years, U.S. exporters have
reported difficultics obtaining entry into Korea for
certain categories of imports. High duties remain on
many high-value agricultural products of export
interest to the United States. For example, 50-percent
tariffs are levied on most fresh fruits and fruit juices,
kiwifruit, peaches, and grape juice. High tariffs are
also levied against distilled spirits (which are also
subject to what the United States describes as an
“excessive and discriminatory tax”), soybean oil,
paper, cottonseed oil (although oilseeds imported for
crushing enter duty free), jams and jellies, canned
soups, and avocados. Raisins and almonds face
35-percent tariffs.38% Even for products whose tariffs
have been reduced, U.S. exporters have sometimes
complained that they still face other import restrictions.
Korea is one of the major U.S. markets for bulk
commodity exports--feed grains, cotton, wheat,
soybeans, and hides and skins in particular. In
addition, although exports o Korea of
high-value-added agricultural products are growing,
their levels are limited because of nontariff measures
maintained by Korea.389

All imports into Korea must have an import license
issued by a Foreign Exchange Bank. The majority of
imports (more than 95 percent) are granted automatic
approval for entry; however, Korea maintains import
quotas or bans on the remaining items. Products in the
lauer category are largely agricultural and fishery
products. In July 1991 Korea finished implementing a
3-year agreement to grant automatic import-license
approval for 237 agricultural products. Under the
terms of an agreement reached with the GATT Balance
of Payments Committee in late 1989, Korea planned to
“eliminate all existing agricultural import restrictions
or omerwggg conform with GATT requirements by July
1, 1997.” :

In addition to quantitative restrictions, Korea also
applies food safety and phytosanitary restrictions on
imports. The United States has disputed the validity of
some of Korca’s food safcty measures, arguing that the
measures are unscientific3”! or based on nonexistent
health threats.

Korea’s import ban on rice is one of the most
contentious topics of bilateral dispute between the
United States and Korea. Negotiating pressure on
Korea to remove the rice ban was focused, in 1991, on
the Uruguay Round of GATT negotiations. The United
States tried to encourage Korea to end its import ban
on rice and replace the ban with a tariff. The United
States argued that any tariff, even a tariff of several
hundred percent, would be preferable 10 the import
ban, as long as that tariff is subject to reduction over
time. The Korean Government maintained that rice
should be excluded from liberalization for reasons of
food security. It also argued that rice imports would
create serious political and economic difficulties by




severely harming the livelihood of Korea’s 8 million
rice farmers.

Exchange Rates

The question of whether Korea uses capital
controls to. manipulate its currency and thereby obtain
an unfair trade advantage has been a bilateral concern
for several years.3%2 The Govemment of Korea has
planned to shift gradually to a floating exchange-rate
regime by 1996. In September the Government
announced that the daily fluctuation band for the
won-dollar exchange rate would widen from 04
percent to 0.6 percent. In a December 1991 report to
Congress regarding economic conditions in U.S.
trading partners, the Department of State concluded
that “the role of market forces in the exchange market
remains restricted by the existence of pervasive
controls on cagxlal and exchange flows both into and
out of Korea."

Telecommunications

In 1989 Korea was named as a priority country
under section 1374(a) of the 1988 Omnibus Trade and
Competitiveness Act (OTCA), for allegedly engaging
in unfair tade practices regardin U.S.
telecommunications goods and services3*  The
OTCA provides for an initial 1-year negotiating period,
which may be extended for two additional 1-year
periods. “Appropriate Presidential action™ is required
if a negotiated agreement cannot be reached.
Negotiations continued during 1989, and on two
occasions--in February of 1990 and 1991--the deadline
for the negotiations was -extended for a year.3%5

During the negotiations the United States sought
liberalization of Korea's trade policies (i.e., standards,
government procurement, and tariffs issues) regarding

- telecommunications goods and services. In particular
the United States was concemed about Korea’s alleged
restrictions on the sale of  value-added
telecommunications services by foreign vendors and
standards, tariffs, and government-procurcment
policies regarding telecommunications goods.3% In
February 1991 Korea stated that it would liberalize
international value-added network services (IVANSs) by
July 1, 1991. Korea agreed to liberalize access for
other telecommunications services as well.3%7 Also in
February 1991 a record of understanding on
telecommunications committed the Government of

Korea 10 a framework for future negotiations.3%8 At -

that time the President stated that “substantial progress
has been made in telecommunications trade talks” and
extended the time period for bilateral discussions.3%9

Protection of Intellectual Property
Rights

In May 1989 Korea was placed on the priority
walch list under the Special 301 provision over lack of

protection for intellectual property rights. In particular
the United States expressed concern about inadequate
enforcement of IPR laws, problems with the patent
law, and lack of protection for semiconductor mask
works. Improved enforcement of IPR laws was largely
responsible for Korea’s being moved from the priority
watch list to the watch list on November 1, 1989.
Actions Korea took to prevent such a designation
included (1) creating a task force to improve
coordination among its ministries on IPR protection,
(2) designating special enforcement teams of police
and prosecutors, (3) instituting vigorous search and
seizure efforts, and (4) prosecuting violators. In April
1990 Korea was retained on the watch list.

In 1991, according to USTR. Korean efforts to
enforce IPR laws continued to improve. Korea stated
that it investigated 2,722 cases of IPR mfnngemcnt in
1990, compared with 1,857 cases in 1989.400 The
United Swates remained concemed, however, that
penalties were not sufficient to prevent violations. The
U.S. motion picture industry, for example, estimates
losses of $30 million annually in Korea because of
insufficient enforcement of IPR laws.%0!

In December 1991 the Korean National Assembly
enacted a law designed to protect trade secrets.
Legislation to protect semiconductor mask works was
submmed to the National Assembly earlier in the
year.%02 QOther U.S. Government concemns were video
and textbook piracy and counterfeiting, inconsistent
determination of a “well-known” trademark, absence
of bicequivalency testing for drugs rcglstered prior to
1989, and inadequate patent protection.4?

Taiwan

Merchandise Trade With the
United States

The U.S. wade deficit with Taiwan declined to
$10.2 billion in 1991, a figure 11 percent lower than
the 1990 deficit, and the lowest since 1985. Rising
U.S. exports to Taiwan (up 14 percent in 1991) and
slow growth in U.S. imports from Taiwan (less than 2
percent) both contributed to the improved deficit
position (table 17).

As in recent years manufactured goods (SITC
categories 5, 6, 7, and 8) continued to account for the
vast majority of two-way trade between the United
States and Taiwan in 1991. Nearly 73 percent of U.S.
exports to and 97 percent of U.S. imports from Taiwan
were manufactured goods (figure 9). Fuel and raw
materials made up more than 14 percent of U.S.
exporis to Taiwan; food accounted for another 10
percent.
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Table 17
U.S. merchandise trade with Taiwan, by SITC Nos. (Revision 3), 1989-91

(Thousands of doilars)
SITC
section :
no. Description 1989 1990 1991
U.S. exports

¢ Foodandliveanimals ...................cooviiinin... 1,008,179 1,002,667 1,148,075
1 Bevaerages andtobacco ................ ...l 172,890 + 166,530 163,992
2 Crude materials, inedible, exceptfuels .................. 1,361,493 1,263,611 1,396,601
3 Mineral fuels, lubricants and related materials ............ 515,895 491,209 440,709
4 Animal and vegetable oils, fats andwaxes ............... 13,998 5,338 4,252
5 Chemicals and related products, n.e.s. .................. 1,750,791 1,529,415 . 1,839,888
6 Manufactured goods classified chiefly by material ......... 753,551 o B21,177 1,053,593
7 Machinery and transport equipment ..................... 4,450,997 4,818,055 5,482,287
8 Miscellaneous manufactured atticles .................... 760,904 793,870 859,115
g Commodities & transact not class elsewhere in SITC ...... 185,999 250,085 329,562

Total ali commodities .................cioiin... 10,974,696 11,141,956 12,718,074

U.S. imports

0 Foodandliveanimals ..................covviivniinn.n. 343,800 309,222 296,515
1 Beveragas-andtobacco ................. ... el 2,988 3,996 4,489
2 Crude materials, inadible, exceptfuels .................. 81,015 87,341 94,011
3 Mineral fuels, lubricants and related materials ............ 265 102 67
4 Animal and vegetable oils, fatsand waxes ............... 1,207 1,678 1,315
5 Chemicals and related products, n.es. .................. 346,945 348,785 394,278
6 Manufactured goods classified chiefly by material ......... 3,286,449 3,122,376 3,130,832
7 Machinery and transport equipment ..................... 9,186,267 9,037,344 9,404,296
8 Miscellaneous manufactured articles .................... 10,746,993 9,404,559 9,337,661
9 Commeodities & transact not class elsewhere in SITC ...... 207,357 250,712 278,103

Total all commodities ...................cvvvu. ... 24,203,285 22,566,115 22,941,568
Source: Compiled from official statistics of the U.S. Department of Commerce.
Figure 9
U.S. trade with Taiwan by product sector, 1991
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Source: Compiled from official statistics of the U.S. Department of Commerce.
Note.—Because of rounding, figures may not add up to 100 percent.
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The leading U.S. export items 1o Taiwan in 1991
were airplanes and parts (§954 million), com
(3634 million), digital monolithic intcgrated circuits
(8556 million), passenger vehicles (8537 million), and
soybeans (3467 million). (Leading items exported to
Taiwan from 1989 to 1991 are listed in table A-15.)

The leading Taiwan items imported by the United
States in 1991 were ADP machines and parts
($2.3 billion), digital processing units with storage
($675 million), digital monolithic electronic integrated
circuits ($421 million), footwear ($375 million), bi-
cycles (3365  million), wooden  [furniture
($356 million), and sweaters ($338 million). (Leading
items imported from Taiwan from 1989 to 1991 are
listed in table A-16.)

Major Policy Developments
Affecting Trade

GATT Application

In 1991 Taiwan’s trading partners continued to
discuss its bid to join the General Agreement on Tariffs
and Trade.*® “Several GATT members expressed
support for the effort. In January 1991 French Foreign
Minister Roger Fauroux noted that Taiwan had become
a major economic power and maintained that “its
joining the GATT will contribute to the world
organization. A matter of months later, in July,
President Bush expressed his interest in seeing Taiwan
become a GATT member, adding that the United States
would “begin to work actively with other contracting

parties to resolve in a favorable manner the issucs

relating to Taiwan’s GATT accession,”40%

Taiwan is applying for GATT membership at a
time when the People’s Republic of China (China) is
rying to rejoin the organization. One of the
original contracting parties o the GATT was the
“Republic of China.” It withdrew from the GATT in
1950, after the Communist takeover on the mainland,
which caused the Republic of China representatives to
flee to Taiwan. Taiwan was a GATT observer from
February 1965 until the Chinese representation in the
United Nations switched from Taiwan to China in
October 1971.908 Taiwan is not secking membership
under accession procedures used by indcpendent
countries but rather as the Taiwan, Penghu, Kinmen,
and Matsu Customs Territory.%® In August a Chinese
official said that Taiwan’s membership “can only be
considered” afier China rejoins the GATT, and only
with the agreement of the Chinese Government.#!0 By
year’s end no working p to consider Taiwan's
application had been formed.4!!

Six-Year Economic Development
Plan

In late 1990 Taiwan announced a 6-year economic
development plan 0 cover the period 1991-96.412
Major elements of the plan included economic targets
for and structural adjustments to Taiwan’s economy.
The plan calls for an annual GNP growth rate of 7
percent, a rise in GNP per capita to nearly $14,000 per
year, a reduction in the trade surplus, inflation of 3.5
percent or lower, and unemployment of 2.5 percent.
Structural changes envisioned by the plan include
expenditures of more than $300 billion on public
works and industrial projects. Such projects will
include diversification of energy consumption,
introduction of major antipollution projects, and
infrastructure projects such as a high-speed railway, a
north-south superhighway, construction of 120,000
public housing units, construction of § water
reservoirs, and conversion of 28,600 hectares of
reserved agriculwral land w0 industrial or other
nonagricultural usc. Financial liberalization is also
part of the plan.413 ‘

During 1991, the first year the plan was in effect,
the U.S. Government sought to alert U.S. businesses to
the poiential cxport or investment opportunities
presented by Taiwan's spending plans.'4  The
President’s Export Council identified Taiwan as a top
market for U.S. exporters and organized a trade
mission (0 Taiwan designed to increase awareness of
business opportunities created by the plan and to assist
U.S. firms interesied in exporting to Taiwan.413

U.S.-Taiwan Bilateral Trade
Issues

Machine Tools

On December 31, 1991, voluntary restraint
agreements on imports of machine tools from Taiwan
were to expire. The VRASs, established for reasons of
naliorzﬁl6 security, had been in place since January 1,
1987.

On December 27, 1991, the President directed that
limited exicnsions to the YRAs covering some of the
products be negotiated, and that restrictions on other
products expire as scheduled. Import restrictions on
machining  cemters, computer-controlled lathes,
computer-controlled punching and shearing machine
tools, and computer-controlled milling machine tools
were 10 be “removed progressively” over 2 years
beginning January 1992. Import restrictions on
non-computer-controlled  lathes,  non-computer-
controlled punching and shearing machine tools, and
non-computer-controlled milling machine tools expired
on December 31, 1991.417

When the President announced the VRA phaseout
he also introduced a seven-point plan to assist efforts
by the domestic machine-tool industry to regain
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international competitiveness. The program called for
involving  various  Government
export-promotion efforts; reviewing expon-control
regulations; monitoring  industry  performance;
improving training, management, and application of
new technologies; examining research and
development efforts that could be applied to machine
tool production; continuing efforts to promote sales of
U.S. machine tools to Japanese users in the United
States; and also continuing joint efforts by the
Departments of Commerce and Defense to assist
revitalization of the industry,418

Protection of Intellectual Property
Rights :

Protection of intellectual property rights in Taiwan

has been a concem of the United States for several

years. Since the so-called Special 301 law was first
used in 1989, Taiwan has been named under its various
provisions every year.4? In May 1989 USTR placed
Taiwan, among others, on a priority watch list.420
Several measures that Taiwan took in 1989 to improve
enforcement of IPR protection led USTR to determine
that Taiwan had shown a “strong commitment” to
protecting and enforcing IPRs. USTR accordingly
transferred Taiwan from the priority watch list to the
waich list, where Taiwan remained through 1991.42!

The types of IPR violations that reportedly occur in
Taiwan include piracy of copyrighted software,
compact discs, videotapes, and cable iclevision;
trademark counterfeiting; and lack of patent protection
for micro-organisms, foodstuffs, and new plant and
animal varieties.42 o

Negotiations held with Taiwan throughout 1991
focused on securing better enforcement of patent,
copyright, and trademark laws. The United States’
major concemns were inconsistent enforcement.of IPR
laws, long delays in prosecuting cases, and penalties
insufficient to deter future infringements. Taiwan took
several steps to improve protection of IPRs in 1991, It
designated 1991 as “the year of IP rights,” and
considered revised versions of laws protecting patents,
copyrights, and trademarks.423 However, in April
1992 Taiwan was named a priority foreign country
under Special 301.424

Driftnet Fishing

In an effort to limit and monitor the driftnet fishing
activities of U.S. trading partners, the United States has
negotiated scientific monitoring and enforcement
agreements with a number of nations that use driftnets,

including Taiwan and Korea. The agreement requires -

vessels using driftnets to carry satellite ransmitters,
which allow the United States to determine whether
the vessels are operating outside the arca permitted by
the agreement. In 1991 at least 21 ships from Taiwan
and 17 from Korea were detected operating outside the
legal area in the North Pacific. In August, pursuant to
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agencies  in

the Fisherman’s Protective Act of 1967 (also known as
the Pelly amendment), Secretary of Commerce Robert
A. Mosbacher certified that Taiwan and Korea were
conducting driftnet fishing inconsistent with the
bilateral agreements.42

The certification by Secretary Mosbacher
authorized import restrictions on fish and fish products
from Taiwan and Korea. In response to the
certification Taiwan announced its intention to punish
vessels that had violated driftnet fishing rules and
announced its plans to stop using drifinets in 1992.426
Korea recalled to port and levied penalties against
vessels that used driftnets and violated the driftnet
rules. In light of these efforts to phase out driftnet
fishing, the President decided to defer sanctions against
either Taiwan or Korea.427

Distilled Spirits

On December 3, 1990, representatives of certain
U.S. distillers filed a section 301 petition alleging that
Taiwan maintained barriers to U.S. distilled spirits.428
The barriers, petitioners alléged, restricted the
importation, distribution, and sale of U.S. distilled
spirits.®2% On January 7, 1991, Taiwan announced that
it would allow impontation of distilled spirits from the
United States and the EC. The distillers withdrew their
petition on January 11, 1991, in response to Taiwan’s
market-opening measures.

Under the market-opening plan announced by
Taiwan, import bans on various products will be
phased out by 1993. The plan outlined import
tariffs*39 and regulations on advertiscments, labeling,
bulk imPons, and sales promotions for distilled
spirits. 3! USTR announced its intention to monitor
implementation of the plans,432

Tariffs

Taiwan’s Trade Action Plan (TAP) of February
1989 was designed to counteract the bilateral trade
imbalance with the United States and to improve
foreign access 0 Taiwan’s market#3 The plan
included a2 3-year schedule of tariff reductions for
Taiwan. This schedule was to lower Taiwan’s average
nominal tariff rate to 10.3 pescent in 1989, 9.2 percent
in 1990, and 8.1 percent in 1991. Taiwan lowered its -
average nominal tariff rate to 9.7 percent in 1989 but
did not adjust tariffs in 1990, A comprehensive
tariff-reduction bill was submitted w0 the Legislative
Yuan in November 1990 but was not passed until
December 1991. The bill cut Taiwan’s average
nominal and effective tariff rates to 8.92 percent and
4.0 percent respectively. These levels were, however,
higher than the TAP target of an average nominal tariff
rate of 8.1 gercem and an effective rate of 3.9 percent
for 199143

Tariffs on certain items of export interest to the
United States remain higher than Taiwan’s average
nominal tariff rate. The average nominal tariff rate for
agricultural products, for example, was 23.2 percent in



1991. About one-third of agricultural products are
subject to tariffs of 40 to SO percent*35 The United
States has asked Taiwan to reduce the high tariffs on
numerous occasions. Tariffs of 35 percent or higher
exist on fresh fruits including apples, citrus, peaches,
kiwifruit, avocados, fruit juices, various canned fruits,
raisins, dried fruit, soups, and processed popcorn.
Manufactured goods that face high tariffs include
plywood (up to 20 percent), hot-rotled iron and steel
products (10 to 17.5 percent), and small passenger cars
(42.5 percent.)*36

Insurance

In 1992 Taiwan expanded slightly the ability of
foreign firms to gain access to its tightly controlled
insurance -market. When U.S. insurance companies
were first allowed to operate in Taiwan, in 1986, the
Taiwan authorities established a quota system that
permitted only two life and two nonlife U.S. insurance
companies to enter the market each year. In August
1990 the annual quota was raised to 3 life and 3 nonlife
insurance companies, and other restrictions were eased.

Taiwan enacted a law in 1991 designed to allow
foreign insurance firms to establish subsidiaries and
joint ventures. The new law, which became effective
in Janoary 1992, allows creation of domestic insurance
companies and provides for the entry of all foreign
insurance companies, including mutuai insurance
companies.437

Import Licensing

Taiwan uses import licensing to enforce entry
restrictions on cerain products. An import ban is
employed on 242 categories of products, including
agricultural items such as animal offals.*3¥ In 1991
65.6 percent of the items on Taiwan’s import schedule
were exempt from such permits. Another 2,174 items
require pro forma licenses from commercial banks, and
691 items require permits from the Board of Foreign
Trade. Of these 691 items 56 are agricultural products
that require additional approval from agricultural
agencies. Some of these products, including rice,
peanuts, small red beans, dried garlic, wheat flour,
fresh potatoes, sugar, certain poultry and pork
products, catfish, and certain cuts of pork, are subject
1o de facto bans. In 1991 bans were put in place on
imports of breeding swine, swine embryos, swine
semen, and dairy cattle vaccinated against brucellosis
disease. 4%

Brazil

Merchandise Trade With the

United States

The United States remained Brazil’s largest single
trading partner in 1991. Brazil’s exports to the United

States, hurt by reduced U.S. demand and Brazil’s
overvalued currency, continued a 3-year decline to
$6.7 billion in 1991, in contrast with a peak of
$9.1 billion in 1988. Machinery and transport
equipment was the largest category of Brazilian
exports ($1.6 billion), although exports in this category
have declined since 1988 (table 18).440  More
generally, manufactured goods dominated U.S. trade
with Brazil in 1991 (figure 10). Footwear was the
single largest Brazilian export in 1991 ($942 million,
down slighdy from 1990). Other important Brazilian
exports to the United States in 1991 included coffee
($396 million), frozen orange juice ($240 million), and
noncrude petroleum oils ($234 million). (Leading
products imported from Brazil during 1989-91 are
listed in table A-18).

U.S. exports to Brazil again expanded in 1991,
rising from $4.9 billion in 1990 t0 more than
$59 billion in 1991. Machinery and transport
equipment was by far the largest category ($3.3 billion)
and accounted for more than one-half of the value of
all U.S. exports to Brazil (table 18). Sales of U.S.
aircraft, which increased from $346 million in 1990 to
$1.1billion in 1991, were a key factor in the rise.
(Other leading U.S. products exported to Brazil during
1989-91 are listed in table A-17).

Major Policy Developments
Affecting Trade

Historically, Brazil has maintained one of the most

- protectionist foreign trade regimes in the world. The

country’s many barriers to trade have included high
import tariffs; prohibitions on imports of certain items;
import quotas; prohibitions on imports of preducts that
are functionally equivalent to products already
produced or capable of being produced in Brazil (under
the so-called Law of Similars); restrictions on foreign
investment and foreign ownership; lack of intellectual
property protection; and export subsidies. In addition,
Brazil has used restrictive import-licensing policies to
deny. market access to foreign investors and
manufacturers in © sectors such as petroleum,
semiconductors, and data processing. For computer
equipment and software (so-called informatics),
market-reserve restrictions were codified in Brazil’s
1984 Informatics Law#! and were expanded to reserve
the production of all items incorporating digital
components for Brazilian-owned companies. The
Collor administration has pledged not to extend the
Informatics Law past its scheduled October 1992
expiration date, %42
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Table 18
U.S. merchandise trade with Brazil, by SITC Nos. (Revision 3), 1989-91

{Thousands of dollars)
SITC
section ‘ .
no. Description 1989 _ 1990 1991
‘ : U.S. exports

0 Foodandliveanimals ,..................cc.v.. .. e 86,928 135,433 207,409
1 Beverages and tobacco ...... S Crerreieeiaes 2,17 5,250 6,934
2 Crude materials, inedible, exceptfuels ................. 227,055 193,987 259,650
3 Mineral fuels, iubricants and related materials ........... 311,091 301,146 476,934
4 Animal and vegetable oils, fats and waxes .............. 27,976 10,257 12,796
5 Chemicals and related products, n.e.s. ................. 773,714 896,782 949,270
6 Manufactured goods classifiad chiefly by material ........ 228,036 237,557 231,413
7 Machinery and transport equipment .................... 2,491,014 2,601,660 3,294,346
8 Miscellaneous manufactured anticles ................... 331,651 348,375 345,360
9 Commoditias & transact not class elsewhere jin SITC ..... 156,527 146,014 161,023

Totalallcommodities ............c.covinerinnnins 4,636,110 4,876,461 5,945,134

U.S. imports

0 Foodandliveanimals ......................c.c..0inetn 1,365,933 1,472,881 1,172,887
1 Beverages and tobacco ........ e ieaea e 105,710 105,939 144,278
2 Crude materials, inedible, exceptfuels ............... .. 484,057 471,651 399,781
3 Mineral fuels, lubricants and related materials ........... 705,984 507,317 253,626
4 Animal and vegetable oils, fats and waxes .............. 36,537 34,395 26,791
5 Chemicals and related produéts, n.e.s. ................. 310,089 306,039 270,914
] Manufactured goods classified chiefly by material ....... . 1568475 1,413,327 . 1,410,457
7 Machinery and transport equipment .................... 2,324,564 1,993,122 1,591,189
8 Miscellaneous manufactured articles ................... 1,490,447 1,381,855 1,271,859
9 Commodities & transact not class elsewharein SITC ..... 91,968 75,585 C218, 71

Total all commodities ..................cevuvven.ns 8,483,765 . 7,762,112 6,760,533
Source: Compiled from official statistics of the U.S. Department of Commaerce.
Figure 10
U.S. trade with Brazil by product sector, 1991 -
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Source: Compiled from official statistics of the U.S. Department of Commerce.
Note.—Because of rounding, figures may not add up to 100 percent.
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In the past Brazil justified its nontariff impon
barriers by invoking GATT article XVIlilb, which
allows certain restrictive practicess  on
balance-of-payments grounds. In June 1991, however,
the Collor government disinvoked the article XVIIIb
justification for restricting imports as an indication of
its commitment to trade liberalization,

" The Collor administration has introduced several
trade-liberalizing measures since assuming office to
encourage greater compelitiveness and to attract
foreign investment and technology. Measures
introduced in 1990 included a new round of phased
tariff reductions;#43 abolition of the list of prohibited
imports; repeal of the Law of Similars for most
products except those covered by the 1984 Informatics
Law; and action to draft new le§islal.ion 1o provide
intellectual property protection*¥  The Collor
administration expanded on these policies and
articulated new ones in 1991. In February, for
example, the Brazilian Government issucd a new tariff
schedule calling for accelerated tariff reductions. This
new schedule envisioned lowering the average tariff 10
21.1 percent ad valorem in 1992, 17.1 percent in 1993,
and 14.2 percent in 1994 from levels of 32.0 percent in
1990 and 25.3 percent in 1991.445 Late in the year the
Brazilian Government decided to implement a second
phase of tariff reductions, which became cffective in
January 1992. As a result of these changes, the
average tariff level was to be reduced to 17.1 percent
by October 1, 1992, and to 14.2 percent on July 1,
1993 446 R

On October 23, 1991, President Collor signed
Iegislation to phase out the use of import licenscs as a
barrier to imports entering Brazil by October 29, 1992.
However, licenses would continue to be used for
statistical and exchange-control puToses and would be
issued automatically within 5 days.**’ The removal of
restrictive import licensing also would apply to digital
technology and the software sector after the scheduled
October 1992 expiration of the Brazilian Informatics
Law. These actions stand to significantly increase the
access of U.S. exporters and investors into Brazil's
digital technology and computer software markets after
October 1992,

On March 26, 1991, the Brazilian Government
signed the Treaty of Asuncion, which provides for the
establishment of a common market comprising
Argentina, Brazil, Paraguay, and Uruguay. The goal of
this regional common market, known as the Southern
Common Market (MERCOSUR),#*# was to eliminate
most barriers to trade among the four countries by
December 1994, except for a list of exempt products
each country will maintain. The MERCOSUR
agreement aiso included plans (0 esiablish a
dispute-resolution mechanism, as well as a code of
sanctions for treaty infractions before full
implementation.4

In addition to the progress made in reducing trade
barriers, the Collor administration took several

important steps in 1991 toward privatizing the
numerous Government-owned Brazilian enterprises.

Over the years these enlerprises accumulated

significant opecrating losses due to their inefficient
operations. In March 1990 the Collor administration
targeted over 20 large enterprises for sale to the private
sector.*50  However, the privatization program got
bogged down in accounting problems and political
disputes throughout 1990 and most of 1991. There
was exlensive debate on what instruments of payment
were 10 be acceptable. 43! Stringent controls about the
audit process of each Government-owned company
carmarked for sale required more time than originally
expected.  Political disputes sprang from strong
nationalist sentiment in some quarters against sales to
foreign investors as well as from political parties and
trade unions strongly opposed to privatization.452

The first auction of a major Government-owned
company occurred in October 1991 when Usinas
Siderurgicas de Minas Gerais (USIMINAS) was put up
for sale. The largest buyers of USIMINAS were a
Brazilian iron producer (whose primary stockholder is
the Brazilian Government) and the pension fund of the
Banco do Brazil, Brazil’s largest and Federally owned
bank. Three more companies were auctioned before
the end of 1991: another stecl mill, a railway car
manufacturer, and an aircraft engine parts
manufacturer.453

U.S.-Brazilian Bilateral Trade
Issues

Pharmaceuticals

Pharmaceutical products have not been patentable
in Brazil since 1945, In 1987 a bilateral dispute about
pharmaceuticals led the United States to initiate an
investigation under section 301 of the Trade Act of
1974.954 The next year the United States began taking
retaliatory trade action, which consisted of tariff
increases valued at $40 million on certain paper
products, nonbenzenoid drugs, and consumer
electronics items from Brazil.4® USTR terminated
this investigation in June 1990 and lifted the trade
sanctions against imports from Brazil as a result of
President Collor’s statement of intent to revise Brazil's
intellectual property legislation.4%  The Collor
administration drafted new legislation in May 1991 to
provide protection for intellectual property. The draft
includes (1) full and immediate patent protection for
pharmaceutical and for biotechnological products and
processes; (2) 20-year protection for all patents, with a
possible extension of 5 years for companies that
manufacture locally; (3) recognition of trade secrets;
and (4) greater protection for well-known trademarks.
The Brazilian Congress did not act on the proposed
legislation during 1991.457 Moreover, the United
States has informed the Government of Brazil that the
proposed legislation contains flaws,458
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Other Issues

In May 1989 Brazil was placed on the priority
walch list under the ‘Special 301 provision of the
Omnibus Trade and Competiliveness Act of 1988.
Cited were serious deficiencies in Brazilian patent law,
including the failure to provide process or product
patent protection for chemicals, foodstuffs, and
pharmaceuticals; losses from piracy in the video and
computer software areas; and market-access
restrictions on computer software.459 As part of the
1991 review of the Special 301 provision, USTR
indicated that Brazil would be retained on the priority
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watch list. USTR noted that although U.S. losses from
Brazilian piracy in the video and computer software
products continued, the Brazilian Government had
achieved some progress in reducing market-access
restrictions on computer software. USTR further noted
that the Brazilian Govemment was considering
legislation 10 reduce market-access restrictions for
computer software products, and that new legislation
providing for process or product patent protection for
chemicals, foodstffs, and pharmaceuticals was
scheduled to be introduced in the Brazilian
Parliament.460
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CHAPTER 5
Administration of U.S. Trade Laws
and Regulations

This chapter reviews activities related to the
administration of U.S. trade laws during 1990, It is
subdivided into sections on (1) import-relief laws (the
escape-clause, market-disruption, and adjustment-
assistance provisions of the Trade Act of 1974); (2)
unfair trade laws; and (3) cenain other trade
provisions. These other provisions include section 22
of the Agricultural Adjustment Act (interference with
programs of the U.S. Department of Agriculture),
section 232 of the Trade Expansion Act of 1962
(impairment of national security), the Caribbean Basin
Recovery Act (CBERA), the U.S. Generalized System
of Preferences (GSP), and the Andean Trade
Preference Act (ATPA).

Import Relief Laws

Safeguard Actions

Section 201 of the Trade Act of 1974! is the
so-called U.S. “escape clause” law. It is based on
article XIX of the General Agreement on Tariffs and
Trade (GATT), which permits a country to “escape”
from its obligations under the agreement with respect
to a particular article of merchandise when certain
conditions exist  The U.S. Intemational Trade
Commission conducts investigations under section 201
upon receipt of a petition from an enlity such as a trade
association, firm, certified or recognized union, or
other group of workers that is representative of an
industry; upon request from the President or the United
States Trade Representative (USTR); upon resolution
of the House Committee on Ways and Means or the
Senate Committee on Finance; or upon its own motion.
The Commission did not conduct any new or followup
investigations under section 201 in 1991,

Market Disruption

Under section 406 of the Trade Act of 19742 the
Commission conducls investigations 10 determine
whether imports of an article produced in a
“Communist country”-are causing market disruption
with respect to an article produced by a U.S. industry.

“Market disruption” is defined w0 exist whenever
imports of an article like or directly competitive with
an article produced by a domestic industry are
increasing so rapidly, either absolutely or relatively,
that they are a significant cause of material injury or
threat of material injury to the domestic industry. The
Commission did not conduct any investigations under
section 406 in 1991.

Adjustment Assistance

Title II of the Trade Act of 1974, the Trade
Adjustment Assistance (TAA) program, authorizes the
President to extend economic assistance to workers,
firms, and industries displaced as a result of national
policies to liberalize trade barriers. Initially authorized
through the Trade Expansion Act of 1962, the program
is scheduled to expire September 30, 1993. The
program and certain eligibility standards were
modified by the Deficit Reduction Act of 1984 and by
the Omnibus Budget Reconciliation Acts of 1981 and
19853  Additional modifications, primarily in
job-training assistance and in coverage of certain
workers in the oil and gas industries, were made
through provisions of the Omnibus Trade and
Competitiveness Act (OTCA) of 1988.4

The TAA system of readjustment allowances to
individual workers is administered by the U.S.
Depantment of Labor through its Office of
Employment and Training Administration (ETA) in the
form of (1) monetary bencfits for direct trade
readjustment allowances and (2) service benefits that
include allocations for job search, relocation, and
training. Industrywide technical consultation provided
through Commerce-sponsorcd programs is designed to
restore the economic viability of U.S. industries
adversely affected by intermational import
compeltition.’

Assistance to Workers

The Department of Labor instituted 1,509
investigations in fiscal year 1991 on the basis of
petitions filed for trade adjustment assistance. This
figure represents a small increase from the 1455
petitions instituted in fiscal 1990. The resulis of
investigations completed or terminated in fiscal 1991,
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including those in process from the previous fiscal
year, are shown in the following tabulation:8

Number of Estimated

investigations number of
item or petitions workers
Completed certifications ... 546 52,194
Partial certifications ....... 3 663
Petitions denied .......... 851 91,889
Petitions terminated )
or withdrawn ............ 41 802
Total .....covvi v, 1,441 145,548

The number of completed and partial certifications
in fiscal 1991 decreased to 549 from 588 in fiscal
1990. Despite lower rates of eligibility stemming in
part from the more stringent criteria contained in the
Deficit Reduction Act of 1984 and subsequent omnibus
budget acts, preliminary figures for fiscal year 1991
indicate that Labor expenditures for direct Trade
Readjustment Allowances to certified workers
increased by a significant proportion to $115.7 million,
approximately $23.1 million more than the estimated
$92.6 million expenditure in fiscal 1990. Department
officials indicated the increase reflects the
implementation of special provisions of the OTCA of
1988, which allowed workers in the oil and gas
industry a one-time, 90-day opportunity 1o apply for
retroactive trade readjustment allowances.”

In addition, Labor provided training, job search,
and relocation services valued at a preliminary estimate
of $64.9 million in fiscal 1991 for worker activities in
the areas shown in the following tabulation:

Estimated
number of
ltem participants!
Training .......... e 20,100
Jobsearch ................... 500
Relocation allowances ......... 750
[+ ] - | AU 21,350

1 Preliminary figures.

Preliminary data for fiscal 1991 indicate that an
estimated 21,350 workers used available service
benefits, representing an increase of 7.3 percent from
the 19,900 workers receiving such services in the
previous fiscal year. The increase is in part a result of
the OTCA of 1988, which made the receipt of
income-support payments contingent on worker
participation in ETA-sponsored training programs.$

Assistance to Firms and Industries

Through its Trade Adjustment Division (TAD), the
U.S. Department of Commerce certified 155 firms as
eligible to apply for trade adjustment assistance during
fiscal year 1991.% This figure represcnts a 9.4-percent
decrease from the 171 firms certified in the previous
fiscal year. The TAD administers its programs through
a nauonwide network of 12 Trade Adjustment
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Assistance Ceniers (TAACs). Technical services are
provided to certified firms through consultants under
direct contract with Commerce’s Economic
Development Administration (EDA). Funding for the
TAACs during fiscal 1991 totaled $12.3 million for
provision of technical services to 792 firms adversely
affected by international import compeltition,

In addition to the 1echnical assistance component
of the TAD program, Commerce funded four industry
development projects valued at $543,000.!¢ The
industries receiving such funding represented
fabricators of engines and automotive equipment and
producers of semiconductors and electrical systems.
Technical assistance projects initially funded in
previous years continued in effect throughout fiscal
year 1991 for industries that process steel and produce
electronics.

Laws Against Unfair Trade
Practices

As a result of antidumping investigations
conducted in 1991 by the Commission and Commerce,
19 new antidumping orders were issued. Commerce
issued two countervailing-duty orders in 1991; in the
case of one of the orders, no Commission injury
determination was required.!!  During 1991, the
Commission completed 13 investigations under section
337 of the Tariff Act of 1930 involving allegations of
patent, trademark, or copyright infringement or other
unfair methods of competition. In three of those
investigations, the Commission issued exclusion orders
prohibiting the imporiation of merchandise, and cease
and desist orders enjoining further violation of section
337.

In 1991, wwo section 301 investigations were
instituted as a result of petitions filed by private
parties, and {wo investigations were self-initiated by
USTR. In addition, two new investigations under the
“super 301” provision contained in the OTCA 1988
were initiated in 1991. Bilateral settlements were
reached in several pending section 301 cases,

"Antidumping Investigations

The present antidumping law is contained in title
VI of the Taniff Act of 1930 (19 U.S.C. 1673 et seq.),
which was added by the Trade Agreements Act of
1979. (The 1979 vprovisions superseded the
Antidumping Act of 1921.) The antidumping law
provides relief in the form of special additional duties
that are intended 1o offset margins of dumping.
Antidumping duties are imposed when (1) the
administering authority (under present law, Commerce)
has determined that imports are being, or are likely to
be, soid at less than fair value (LTFV) in the United
States, and (2) the Commission has determined that a
United States industry is materially injured or
threatened with material injury, or that the
establishment of an indusiry in the United States is
materially retarded, by reason of such imports.




In general, imports are considered to be sold at
LTFV when the United States selling price is less than
the foreign market value, which is usually the
home-market price or, in certain cases, the price in a
third-country market or a “constructed™ value. The
antidumping duty equals the difference between the
U.S. price and the foreign market value. Most
investigations are conducted on the basis of a petition
filed with Commerce and the Commission by or on
behalf of a U.S. industry.

Commerce and the Commission each conduct
preliminary and final antidumping investigations as the
basis of their separate determinations.!? In 1991 the
Commission completed 53 preliminary and 32 final
antidumping injury investigations.!> Antidumping
orders were imposed as a result of 19 of these
investigations on a total of 13 products being imported
from 9 countries. Details of antidumping actions and
orders, including suspension agreements!? in effect in
1991, are presented in tables A-19 and A-20. The

following tabulation summarizes antidumping
investigations in 1991:
Antidumping Duty Number?
Investiga’l’t:g%s 1989 1990 1991
Petitions filed ...... ceeenas 13 19 24
Preliminary Commission
determinations:
Negative ............. 5 6 22
Affirmative (includes
partial affirmatives) .. 20 27 3
Terminated ........... 0 1 2
final Commerce
determinations:
Negative ............. 2 0 0
Affirmative ............ 36 16 28
Terminated ........... 0 0 1
Suspended ........... 0 0 0
Final Commission
determinations:
Negative ............. 15 2 13
Affirmative (includes
- partial affirmatives) .. 23 14 19
Terminated ........... 0 1 0

1 When a petition alleges dumping (or subsidies)
with respect to more than one product and/or by more
than one country, separate investigations generally are
instituted for imponts of each product from each country.
For this reason, the numbers of investigations instituted
and determinations made generally exceed the number
of petitions filed. Moreover, an investigation based on a
petition filed in one calendar year may not be
completed until the next year. The above numbers do
not include determinations made following
court-ordered remands.

Countervailing-Duty
Investigations

The United States countervailing-duty law is set
forth in section 303 and title VII of the Tariff Act of
1930. It provides for the levying of special additional

duties to offset foreign subsidies on products imported
into the United States.!® In general, procedures for
such investigations are similar to those of antidumping
investigations. Petitions are filed with Commerce (the
administering authority) and the Commission. Before
a countervailing-duty order can be issued, Commerce
must find a countervailable subsidy, and, in most cases,
the Commission must make an affirmative
determination of material injury, threat of material
injury, or material retardation by reason of the
subsidized imports.

Investigations are conducted under section 701 of
the Tariff Act if the subject article is imported from a
country that has signed the GATT Code on Subsidies
and Countervailing Duties'® or has otherwise been
designated a “country under the Agreement.”!?
Investigations with respect to imports from other
countries are conducted under section 303 of the Tariff
Act.  Such imports are subject to an injury
investigation by the Commission only if (1) they
normally enter free of duty, and (2) international
obligations of the United Siates require an injury
investigation.!8  For imports not falling under this
category or under section 701, a countervailing-duty
order may be issucd under section 303 on the basis of
an affirmative subsidy determination by Commerce
alone.

One new countervailing-duty order—on Atlantic
salmon from Norway—was imposed in 1991 as a
result of an investigation involving both Commerce
and the Commission. A countervailing-duty order on
steel wire rope from Thailand was imposed in 1991
following investigation by Commerce alone. In 1991
the Commission comBlelcd 7 preliminary and 3 final
injury investigations.!” Deuils of countervailing-duty
actions and outstanding orders, including suspension
agreements2? in effect in 1991, are presented in tables
A-21 and A-22. The following tabulation is a
summary of countervailing-duty investigations in
1991:
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Countervailing Duty Number!
Investigations . 1989 1990 1991
Petitions filed ............. 7 5 8

Preliminary Commission
determinations:
Negative ............. 0 2 1
Affirmative (includes

partial affirmatives) .. 3 3 6
Terminated ........... 0 0 1
Final Commerce
determinations:
Negative ............. 2 2 2
Affirmative ............ 8 2 4
Terminated ........... 1 0 1
Suspended ........... 0 0 0
Final Commission
determinations:
Negative ............. 4 0 2
Affirmative (includes
partial affirmatives) .. 5 0 1
Terminated ........... 0 0 0

' The numbers of investigations instituted and
determinations made generally exceed the number of
etitions filed. The number of petitions filed does not
include an investigation self-initiated by Commerce in
1991. The above numbers do not include
determinations made following cournt-ordered remands.

Reviews of Outstanding
Antidumping and
Countervailing-Duty Orders

* Section 751 of the Tariff Act of 1930, as amended
(19US.C. 1675), requires Commerce (the
administering authority), if requested, to conduct
annual reviews of outstanding antidumping and
countervailing-duty orders to determine the amount of
any net subsidy or dumping margin, and to review
suspension agreements to determine compliance,
Section 751 also authorizes Commerce and the
Commission, as appropriate, t0 review certain
outstanding determinations and agreements after
receiving information or a petition that shows changed
circumstances. The party seeking revocation or
modification of an antidumping or countervailing-duty
order or suspension agreement has the burden of
persuading the Commission that circumstances have
changed sufficiently to warrant review and revocation.
Based on either of the reviews above, Commerce may
revoke a countervailing-duty or antidumping order in
whole or in part, or terminale, or resume a suspended
investigation.

The Commission did not complete any
investigations under section 751 in 1991. As a result
of reviews conducted under section 751 in 1991,
Commerce revoked one countervailing-duty order (on
litharge—a fused lead monoxide—from Mexico) and
one antidumping order (on trichloro-isocyanuric acid
from Japan). In addition, after determining that the
orders or findings were no longer of interest (o
interested parties, Commerce revoked two antidumping
orders/findings (on clear sheet glass from lialy and
animal glue from Sweden) and one countervailing-duty
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order/finding (on cement from Mexico). Commerce
revoked one antidumping order (on construction
castings from India) and two countervailing-duty
orders (on pork and oil country tubular goods from
Canada) as a result of negative determinations issued
by Commerce or the Commission following review by
a U.S. court or by a “binational panel” established
under the U.S.-Canada Free-Trade Agreement. Also in
1991, Commerce terminated three investigations that
had previously been suspended. They concemed float

glass from Mexico, leather wearing apparel from

Uruguay, and certain dynamic random access
memories from Japan.

Section 337 Investigations

Section 337 of the Tariff Act of 1930, as amended
(19 U.S.C. 1337), authorizes the Commission, on the
basis of a complaint or on its own initiative, to conduct
investigations with respect to certain practices in
import trade. Section 337 declares unlawful the
importation, sale for importation, or sale after
importation of articles that infringe a valid and
enforceable U.S. patent, registered trademark,
registered copyright, or registered semiconductor
“mask” work, for which a domestic industry exists or
is in the process of being established. Also unlawful
under section 337 are other unfair methods of
competition or unfair acis?! in the importation of
articles into the United States or in the sale of imported
articles, the threat or effect of which is to destroy or
substantially injure a domestic industry, to prevent the
establishment of an industry, or to restrain or
monopolize trade and commerce in the United States.

If the Commission determines that a violation
exists, it can issue an order excluding the subject
imports from entry into the United States, or can order
the violating parties to cease and desist from engaging
in the unlawful practices.22 The President may
disapprove a Commission order within 60 days of its
issuance for “policy reasons.”

The Commission is required to complete section
337 investigations within 12 months of publishing
notice of investigation in the Federal Register, but may
take up to 18 months o complete investigations it
designates “more complicated.” When a complainant

requests temporary exclusion or cease and desist orders

or both, the Commission must decide whether to issue
that relief within 90 days (or 150 days in an
investigation it designated “more complicated™) from
the date of publication of the notice of investigation.

In 1991, as in previous years, most complaints filed
with the Commission under section 337 alleged
infringement of a U.S. patent by imported
merchandise. The Commission completed a total of 13
investigations under section 337 in 1991, including
remands, advisory opinion proceedings, and
enforcement proceedings, compared with 25 in 1990.
These investigations pertained to products in a number
of industries, such as semiconductors, medical
equipment, industrial machinery and materials, and
various consumer products including soft drinks,
plastic trays for carrying or displaying food, air impact




wrenches, toy vehicles, vacuum cleaners, and
automotive fuel caps. In three investigations,
exclusion orders and cease and desist orders were
issued. Several investigations were terminated by the
Commission without determining whether section 337
had been violated. Generally, these terminations were
based on settlement agreements or consent orders. At
the close of 1991, there were 10 section 337
investigations, including an advisory oOpinion
proceeding and an ancillary candor proceeding,
pending before the Commission.  Commission
activities involving section 337 actions in 1991 are
presented in table A-23,

As of December 31, 1991, a total of 50 outstanding
exclusion orders based on violations of section 337
were in effect. Thirty-one of these orders involved
patent violations. Table A-24 also lists the
investigations that preceded the issuance of the orders.

Enforcement of Trade
Agreements and Response to
Unfair Foreign Practices®3

Chapter 1 of title III of the Trade Act of 1974, as
amended?? (sections 301 through 310), gives USTR, %
subject to any direction by the President, the authority
and means o enforce U.S. rights under trade
agreements, or to respond 0 unjustifiable,
unreasonable, or discriminatory acts by a foreign
country or instrumentality that burden or restrict U.S.
commerce.28 If USTR finds that the foreign practice is
*“unjustifiable” and that it burdens or restricts U.S.
commerce, or finds that U.S. rights under a wade
agreement are being violated, USTR must take all
appropriate and feasible action to enforce such rights
or 1o obuain the elimination of such act, policy, or
practice. For “unreasonable” or “discriminatory” acts,
USTR has discretion over whether to take action.2” An
interagency committee headed by USTR conducts the
investigations, including hearings if requested. Section
301 investigations are usually initiated on the basis of
petitions by interested parties alleging violations of
section 301, but an investigation mayalso be initiated
by USTR under section 302 of the Trade Act even if a
petition is not filed. If the foreign entity does not agree
1o change its practices, USTR is empowered to
(1) deny it the benefits of trade-agreement concessions,
(2) impose duties, fees, or other import restrictions on
products and services, when appropriate, and (3) enter
into an agreement with the subject country to eliminate
the practice or to provide compensatory benefits for the
United States. USTR monitors compliance of foreign
countries with the steps they have agreed to take under
these provisions and may medify or terminate action
under section 301 in certain circumstances.

In 1991 six new section 301 investigations were
initiated by USTR. Two of the new investigations
responded to petitions filed by private parties. Of
these, one peution was filed by the National Pork
Producers Council and the American Meat Institute
alleging that the European Commuity (EC) Third
Country Meat Directive denies the rights of the United

States under the GATT and is otherwise unreasonable
and burdens or restricts U.S. commerce.28 The other
petition, filed by the Pharmaceutical Manufacturers
Association, alleges that the Government of Thailand
does not provide adequate and effective patent
protection for pharmaceutical products, thereby
denying market access opportunities to those who rely
on patents.

Among the four investigations self-initiated by
USTR, two were initiated pursuant to the “special 301"
provision of section 182(a) of the Trade Act of 1974,
as amended (Trade Act). “Special 301" requires USTR
to identify countries that deny adequate and effective
protection of intellectual property rights or that deny
fair and equitable market access to U.S. persons
relying on intellectual property protection. USTR
identified India and China as “priority foreign
countries” and initiated section 301 investigations to
determine whether the act, policy, or practice that was
the basis of the identification is actionable under
section 301 of the Trade Act. The other two
investigations initiated by USTR relate to acts,
policies, and practices of foreign governments that are
allegedly unrcasonable and burden or restrict U.S.
commerce. These two concern Canada, with respect to
the treatment of softwood lumber imports, and China,
with respect to certain regulatory and technical barriers
to trade. Further developments occurred in 11 of the
investigations initiated prior to 1990. Therefore, 17
section 301 investigations were active during 1991.

One petition was withdrawn in 1991 before an
investigation was initiated. On December 3, 1990, the
Kentucky Distillers’ Association, the Distilled Spirits
Council of the United States, and the American
Beverage Alcohol Association filed a petition alleging
that Taiwan imposes a variety of wrade barriers that
severely restrict trade in distilled spirits. However, the
petition was withdrawn on January 11, 1991 (before
USTR initiated an action thereunder), in response to
Taiwan’s announcement of plans to open its market to
distilled spirits from foreign countries.

Investigations Initiated in 1991

China: market access®®

On October 4, 1991, USTR self-initiated an
investigation under section 302 of the Trade Act to
determine whether specific market access barriers in
China are unreasonable or discriminatory and burden
or restrict U.S. commerce. On October 10, 1991,
USTR invited public comments on the matters being
investigated3? and requested consultations with the
Chinese Govenment. As of December 1991, USTR
was soliciting information from interested persons and
engaging in negotiations with the Chinese Government
on the matters in the investigation.

Canada: softwood lumber3!

On October 4, 1991, USTR self-initiated an
investigation under section 302(b)(1)(A) of the Trade
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Act with respect to certain acts, policies, and practices
of the Government of Canada affecting exports 1o the
United States of softwood lumber. USTR determined
pursuant to section 304 of the Trade Act that following
Canada’s termination of a 1986 Memorandum of
Understanding (MOU) on softwood lumber, certain
Canadian Government acts, policies, and practices are
unreasonable and burden or restrict U.S. commerce,
and that expeditious action in this matier was required.
USTR announced that Commerce would self-initiate a
countervailing-duty investigation on softwood lumber
imports32  As an interim measure, USTR also
announced that the U.S. Government would suspend
liquidation of Customs entries of certain imported
Canadian softwood lumber products, pending
completion of the investigation. To preserve the status
quo in the U.S. lumber industry, the U.S. Government
through the Treasury Department also required a bond
to be posted corresponding to the charges under the
terminated MOU, where certain Provinces and
territories of Canada would be subject to duties of up
10 15 percent ad valorem.33 (For additional discussion,
see chapter 4, “Canada” section.)

China: intellectual property3?

On April 26, 1991, USTR identified China as a
“priority foreign country” under section 182(a) of the
Trade Act of 1974.35 In identifying China as a priority
country, USTR noted deficiencies in China’s
intellectual property acts, policies, and practices
including—

1. Deficienciesinits patent law, in particular, the
failure 1o provide product patent protection
for chemicals, including pharmaceuticals and
agrichemicals;

2. Lack of copyright protection for U.S. works
not first published in China;

3. Deficient levels of protection under the
copyright law and regulations that came into
effect on June 1, 1991; and

4. Inadequate protection of trade secrets,

USTR also noted the absence of effective enforcement
of intellectual property rights in China, including rights
in rademarks.

.On April 26, 1991, USTR initiated an investigation
of these acts, policies, and practices of China pursuant
to section 302(b)(2){(A) of the Trade Act to determine
whether action could be taken under section 301 of the
Trade Act.

On May 1, 1991, USTR invited public comments
on the matters being investigated.3® USTR engaged in
consultations with the Chinese Government concerning
the issues under investigation3? On December 2,
1991, USTR requested public comment on a proposed
determination that certain acts, policies, and practices
of China with respect to its protection and enforcement
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of intellectual property rights are unreasonable and
constitute a burden or restriction on U.S. commerce.38
USTR also sought public comment on appropriate
action in response to these acts, policies, and
practices.?®

India: intellectual property?0

On April 26, 1991, USTR also identified India as a
“priority foreign country” under section 182 of the
Trade Act. USTR noted deficiencies in India’s
intellectual property acts, policies, and practices,
including—

1. Numerous deficiencies in its patent law, in
particular the failure to provide product patent
prolection for a wide range of products
including pharmaceuticals and products
resuliing {rom chemical processes, an
inadequate term of protection, and overly
broad compulsory licensing provisions; and

2. Copyright compulsory licensing provisions
that are overly broad,

USTR also noted the absence of effective enforcement
of intellectual property rights in India, including
copyrights, which has led to a high level of piracy in
that country.

On April 26, 1991, USTR initiated an investigation
of these acts, policies, and practices of India pursuant
to section 302(b)(2)(A) of thc Trade Act to determine
whether action could be Liken under section 301 of the
Trade Act.

On May 1, 1991, USTR invited public comments
on the matters being investigated.4! The agency held
extensive consultations with the Government of India,
both bilaterally and in the Uruguay Round, concerning
the issues under investigation.®2  After these
consultations, the Indian Government agreed to
enhance copyright and wademark protections and
improve_access to India’s motion picture and video
market. 43

Thailand: patent
pharmaceuticals?*

On January 30, 1991, the Pharmaceutical
Manufacturers’ Association (PMA) filed a petition
under section 302(a) of the Trade Act, alleging that the
Royal Thai Government denies adequate and effective
patent protection for pharmaceutical products. On
March 15, 1991, USTR initiated an investigation,
requested public comment on the allegations in the
petition®3, and requested consultations with the Thai
Gove:;%mem. Consultations were held on June 19,
1991.

protection  for

EC: meat inspection?’

On November 28, 1990, the National Pork
Producers Council and the American Meat Institute




filed a petition under section 302 of the Trade Acl
alleging that the EC Third Country Meat Directive
(which sets requirements for meat slaughter and
packing plants only for meat shipped across national
borders) constitutes a foreign practice that denies U.S.
rights under the GATT and is otherwise unreasonable
and burdens or restricts U.S. commerce.

Following inconclusive consultations with the EC
in December 1990, USTR initiated an investigation on
January 10, 1991, under section 302(a) of the Trade
Act and invoked the provisions of section 303(a)(2)}(A)
to delay GATT consultations for up to 90 days.*® On
July 11, 1991, the United States requested that a GATT
dispute-settlement panel be convened to examine the
EC practice. (For additional discussion, see chapter 4,
“European Community” section.)

Other Investigations Active in 1991

Thailand: copyright enforcement®?

On November 15, 1990, the Iniemational
Intellectual Property Alliance (IIPA), the Motion
Picture Export Association of America (MPEAA), and
the Recording Industry Association of America
(RIAA) filed a petition under section 302(a) of the
Trade Act of 1974, alleging that the Government of
Thailand inadequately enforces its copyright laws,
thereby denying market-access opportunities to those
who rely on copyrights.

On December 21, 1990, USTR initiated an
investigation under section 302(b) of the Trade Act
with respect to the Thai Government'’s acts, policies,
and practices relating to the enforcement of
copyrights® and requesied consultations with the
Royal Thai Govermnment, Several rounds of
consultation were held, and public comment was
received. On December 21, 1991, USTR determined
that acts, policies, and practices of the Government of
Thailand concemning the enforcement of copyrights in
that country are unreasonable and burden or restrict
U.S. commerce. However, because the Thai
Government is taking steps t0 amend its copyright
laws, improve enforcement procedures, and combat
copyright piracy, USTR decided to terminate the
investigation and two monitor Thai Government
implementation measures.

Canada: import restrictions on beer!

On May 15, 1990, G. Heileman Brewing Co., Inc.
filed a petition alleging that Canada’s impor
restrictions on beer—including listing requirements,
discriminatory markups, and restrictions on
distribution—are inconsistent with the GATT and the
U.S.-Canada Free-Trade Agreement. On June 29,
1990, USTR initiated an investigation and requested
consultations with Canada under article XXIII:1 of the
GATT2

On September 14, 1990, the Stroh Brewing Co.
filed a petition complaining about the distribution and
pricing practices of the Province of Ontario with
respect to imported beer. On October 17, 1990, USTR
decided to investigate the allegations contained in the
Stroh petition in the context of this investigation.

On October 16, 1991, a GATT panel reported that
the Canadian practices were inconsistent with the
GATT and recommended that they be removed. The
panel report was first presented for adoption at a
meeting of the GATT contracting parties held from
December 12 to 13, 1991. On December 29, 1991,
USTR determined, pursuant to section 304 of the Trade
Act, that the acis, policies, or practices of Canada
violate the  provisions of the GATT and that
substantially increased duties—high enough to offset
fully the impairment of U.S. rights under the
GATT—would be levied on beer and malt beverages
from Canada. (For additional discussion, see chapier
4, “Canada” section.)

Followup on Investigations
Terminated Before 1991

EC: enlargement (monitoring)33

A previous investigation involving the accession of
Spain and Portugal into the EC was terminated in
1987, following an agrecment that provided certain
compensation to the United States through the end of
199054 On November 15, 1990, USTR initiated an
investigation under section 302(b) of the Trade Act
with respect 1o denial of benefits by the EC under this
trade agreement.

On December 5, 1990, USTR published notice that
it had notified the GATT contracting parties that the
U.S. intended 10 suspend cenain tariff concessions.53
A seulement agreement was reached with the EC on
December 20, 1990, which extended the rights
accorded to the United States under the 1987
agreement through the end of 1991. The United States
and the EC expressed their intention to resume
reviewing the situation by June 1991 w0 achieve a final
understanding by September 30, 1991. Consequently,
U9%T'R56wminawd the investigation on December 21,
1990.

USTR monitored EC compliance with this trade
agreement throughout 1991, and consultations were
held during the summer and fall of that year. In
November 1991, the EC agreed to a second 1-year
extension, through December 31, 1992, thereby
climinating the need for any action in the near future.
(For additional discussion, see chapter 4, “European
Community” section.)

Norway: toll equipment3’

On July 11, 1989, a petition was filed on behalf of
Amtech Corp. alleging, among other things, that
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practices by the Government of Norway deny U.S.
rights under the GATT Govermment Procurement
Code, adversely affecting U.S. trade in the sale of
highway toll electronic identification systems.

USTR initiated an investigation on August 2,
198958 and requested consultations with Norway
under the GATT Government Procurement Code. In
an exchange of letters between the United States and
Norway on April 26, 1990, Norway agreed to take
actions to offset the negative impact of Norway's
discriminatory practices. On this basis, the United
States withdrew its complaint from the Committee on
Govemnment Procurement, and USTR terminated the
section 302 investigation on April 26, 19909
However, in monitoring Norway’s implementation of
these sieps, USTR discovered that Norway was
excluding U.S. suppliers from the procurement of an
electronic toll collection system for the city of
Trondheim. Therefore, on April 26, 1991, pursuant to
title VII of the 1988 OTCA, the Bush administration
identified Norway as a country that appeared to be in
violation of its code obligations. In accordance with
section 305(e) of the Trade Agreements Act of 1979, as
amended, and article VII:4 of the Government
Procurement Code, USTR requested consultations with
Norway. Those censultations were held on May 24,
1991. On June 20, 1991, the United States requested
conciliation by the code committee, in accordance with
article VII:6 of the Government Procurement Code,
and the establishment of a dispute-setlement panel as
provided by article VII:7. A panel was established on
September 23, 1991,

EC: canned fruit subsidies®

On May 8, 1989, USTR self-initiated an
investigation regarding compliance by the EC with a
trade agreement® in which the EC agreed to limit
processing subsidies on canned fruit. Consultations
with the EC concemning this matter resulted in a
resolution that included three elements: (1) the EC
Jowered its 1989-90 subsidy rates for canned peaches
and pears; (2) U.S. and EC officials clarified their
interpretation of a 1985 bilateral agreement to forestall
future disputes; and (3) the EC Commission modified
its regulations to limit canned peach and pear subsidies
in future years.

Because the EC subsidies to canned peaches and
pears exceeded the agreed-upon levels during 1991, the
United States consulted with the EC in an effort to
resolve the matter. The United States. continued (o
monitor EC compliance with the agreement and to
scrutinize EC subsidies calculated for the next year.

Japan: construction-related services%?

On November 21, 1988, USTR seli-initiated an
investigation pursuant to section 1305 of the OCTA of
1988 concerning acts, policies, and practices of the
Government of Japan that are barriers (o U.S. persons
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offering architectural, engineering, construction, and
consulting services in Japan.83

On November 21, 1989, USTR determined that
these acts, policies, and practices are unreasonable and
burden or restrict U.S. commerce.%* However, USTR
determined that no responsive action was appropriate
at that time, in light of certain commitments by Japan.
USTR indicated that it would monitor Japan's
implementation of these commitments and seek an

. agreement with Japan in bilateral negotiations.

Because no agreement had been reached as of April
1991, USTR proposed prohibiting Japanese contractors
and subcontractors from entering into services or
contracts with cernain Federal agencies for the
construction, alteration, or repair of any 6|gublic
buildings or public works in the United States.

On June 1, 1991, an agreement was concluded and
a formal exchange of letiers was signed on July 31,
1991.56 Therefore, no action was taken pursuant to
section 301. USTR continues to monitor Japan’s
implementation of the agreement. (For additional
discussion, see chapier 4, *“Japan” section.)

EC: oilseeds%”

On December 16, 1987, the American Soybean
Association (ASA) filed a petition complaining that the
EC policies and practices relating to oilseeds and
oilseed substitutes nullify and impair benefits accruing
1o the United States under GATT and, specifically,
were inconsistent with a zero tariff binding agreed to
by the EC. ASA alleged that the practices also are
unjustifiable, unreasonable, and burden or restrict U.S.
commerce.

On January 5, 1988, USTR initiasted an
investigation and requested consultations with the
EC%8 A GATT panel, convened under GATT article
XXIII:2, ruled in favor of the United States in a report
that was circulated to GATT contracting parties on
December 14, 1989. On January 25, 1990, the panel
report was adopted by the GATT Council. The EC
representative confirmed the EC intention to take
measures (0 comply with the panel’s conclusions by
the 1991 marketing year.

On January 31, 1990, consistent with the panel’s
conclusions, USTR determined that rights of the
United States under a trade agreement were being
denied by the EC production and processing subsidies
on oilseeds and animal feed proteins, and that EC
production subsidies denied benefits to the United
States. USTR also found that the EC had agreed to
take satisfactory measures 10 grant the rights of the
United States under a trade agreement. Accordingly,
USTR decided to terminate the investigation and to
monitor the EC implementation of its commitment
within the framework of the Uruguay Round.®?
Subsequently, the EC adopted a proposal to convert 10
a system of direct producer payments in the 1992 crop
year, whicli the United Siates claims is not in
conformity with the 1990 GATT panel report. Thus,
the United States challenged this EC proposal before




the same GATT panel for failure to eliminate the tariff
concession impairment.’® (For additional discussion,
see chapter 4, “European Community” section.)

Brazil: pharmaceuticals’!

The Pharmaceutical Manufacturers Association
filed a petition under section 301 of the Trade Act of
1974 on June 11, 1987, citing Brazil’s lack of patent
protection for pharmaceutical products and processes.
On July 23, 1987, USTR initiated an investigation and
requested consultations with Brazil.’2~  After
determining that Brazil’s policy was unreasonable and
restricted U.S. commerce, the President, on October
20, 1988, used section 301 authority to proclaim tariff
increases to 100 percent ad valorem on certain paper
products, certain drugs, and consumer electronics items
from Brazil.”

On June 26, 1990, the President of Brazil
announced that he would seek legislation to provide
product and process patent protection for
pharmaceuticals. The Brazilian administration
indicated its intention to ensure the presentation of a
bill to the Brazilian National Congress for this purpose
by March 20, 1991, to seek its approval, and to
implement its provisions immediately after it comes
into force.

Consequently, on June 27, 1990, USTR terminated
the application of the increased duties with respect to
articles entered or withdrawn from warehouses for
consumption on or afier July 2, 1990.74 In early May
1991, USTR reported that although the Brazilian
Government had submitted patent - protection
legislation to the Brazilian Congress, the legislation
still contained certain deficiencies. USTR is
monitoring closely the Government of Brazil’s efforts
to enact appropriale legislation. (For additional
discussion, see chapter 4, “Brazil” section.)

Canada: salmon and herring”’

On April 1, 1986, Icicle Seafoods and nine other
seafood processors filed a petition alleging that the
Canadian prohibition on exports of unprocessed
herring and salmon violates GATT article XI, covering
quantitative restrictions, and provides Canadian
processors with an unfair cost advantage that burdens
U.S. exports in third-country markets.

Cn Ma¥ 16, 1986, USTR initiated an
investigation.’®  In November 1987 a GATT
dispute-settiement panel ruled in favor of the United
States; the panel report was adopled by the GATT
Council in February 1988.

USTR determined on March 28, 1989, that
Canada’s export prohibition denied a right to which the
United States was entitled under the GATT. On April
25, 1989, Canada replaced its discriminatory exporn
prohibitions with landing requirements. On October
13, 1989, a free-trade agreement dispute-settlement

panel issued a report finding that the landing
requirements  violated U.S.-Canada Free-Trade
Agreement  article 407,  which  prohibits
GATT-inconsisient export restrictions.

In mid-February 1990, the United States and
Canada reached agreement on an interim settiement of
the dispute. The settlement permitied U.S. buyers to
purchase 20 percent of British Columbia roe herring
and salmon directly from British Columbia fishing
grounds during the 1990 fishing season. The
percentage will increase to 25 percent during 1991-93.
Under the arrangement, roe herring shipped to the
United States from Canada must be processed to the
same extent required under Canadian law before
re-export o third countries.

Canada and the United States are scheduled to
review the operation of this arrangement in 1993. The
investigation was terminated on June 1, 1990.77 USTR
continued to monitor compliance with the arrangement
throughout 1991. USTR reported that Canada had
issued all regulations necessary to implement the
arrangement and otherwise had carried out its
obligations under the arrangement.

EC: enlargement’8

By Proclamation 5601 of January 21, 1987, the
President determined, pursuant to section 301(a), (b),
and (d)(1), that duties should be increased to 200
percent ad valorem on a most-favored-nation (MFN)
basis for certain specified articles imporied from the
EC. The action was taken in response to import
restrictions affecting soybeans and feed grains in
Portugal and corn and sorghum in Spain introduced on
March 1, 1986, as a result of the accession of Portugal
and Spain to the EC.

In a Federal Register notice dated January 30,
1987, USTR noted that the United States and the EC
had reached an agreement on January 29, 1987. An
exchange of leuers occurred on January 30, 1987.
Under the agreement, the EC agreed to provide
adequate compensation to the United States at least
through December 31, 1990,7° by extending certain
wriff commitments, reducing certain tariffs, taking
steps to ensure that Spain imported certain quantities of
feed grains from non-EC countries, and eliminating
restrictions on imports of non-EC grain into Portugal.
In return, the United States suspended the increased
duties of Proclamation 5601 on all the articles
specified in the annex to that proclamation and
increased the level of the import quotas imposed on
certain EC products.

On March 7, 1991, the EC confirmed that as of
Janvary 1, 1991, it had removed its restrictions on
Portuguese imports of oilseceds and oilseed products.
USTR terminated the quantitative restrictions on
certain articles that had been imposed to mirror
Portugal’s restrictions (restrictions on certain
chocolate; candy; apple or pear juices; ale, porter,
stout, and beer), effective July 8, 1991, (For additional
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discussion, see chapier 4, “European Community”
section.)

Japan: semiconductors30

On June 14, 1985, the Semiconductor Industry
Association filed a petition alleging that the Japanese
Government had created a proteclive structure that
acted as a major bamrier to the sale of foreign
semiconductors in Japan 8!

On July 11, 1985, USTR initiated an investigation.
Thereafter, the United States began consultations and
technical discussions with Japan that led 10 an
agreement under which Japan agreed to increase access
for U.S. firms to the Japanese semiconductor market,
and to help prevent dumping of semiconductors in the
United States and third-country markets, Pursuant to
this agreement, the President suspended the
investigation.82 The United States and Japan signed
the final agreement on September 2, 1986.

However, in response to the failure of Japan to
fulfill its obligations under the agreement,®? the
President subsequently proclaimed increased duties on
imports of certain articles of Japan (i.e., certain
televisions, power hand tools, and automatic data
processing machines).84  Later, Japan came in
conformity with some of its obligations under the
agreement; therefore, the United States suspended
certain of the increased duties.8

The 1986 U.S.-Japan Semiconductor Arrangement
was scheduled to expire on July 31, 1991, In response
1o recommendations from the major producers of U.S.
semiconductors, a new arrangement was concluded on
June 11, 1991. As a result of Japan’s progress in
implementing its obligations under the 1986
arrangement, and because the market access objectives
are expected to be fully realized within the framework
of the 1991 arrangement, USTR suspended the
increased duties on the remainder of the targeted
Japanese products under Proclamation 5631. The duty
suspension became effective upon the date of the entry
into force of the 1991 arrangement (August 1, 1991).
Throughout 1991, USTR continued to assess
compliance with the arrangement and the level of U.S,
participation in the Japanese market. (For additional
discussion, see chapter 4, “Japan” section.)

Other Import
Administration Laws

Agricultural Adjustment Act

Section 22 of the Agricultural Adjustment Act (7
U.S.C. 624) authorizes the President to take action 10
prevent imports from undermining the integrity of U.S.
Department of Agriculture (USDA) programs that are
designed to stabilize domestic agricultural commedity
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prices.86 The President acts on the basis of a formal
investigation and report by the U.S. International Trade
Commission. Following review of the Commission’s
findings and recommendations, the President may
impose quantitative restrictions or fees on imports, not
to excecd 50 percent of ‘the value of the imponed
product, to protect relevant USDA programs. If the
President determines that an emergency situation
exists, he may take action without receiving the
Commission’s reporL. Such emergency action
continues in effect until terminated or made permanent
by the President.

On July 9, 1991, the President temporarily
increased the United States’ 1.7-million-pound
quantitative restriction on peanuts to allow, on an
emergency basis, entry of an additional 100 million
pounds of peanut producis during the annual quota
period ending July 31, 1991.57 This action followed an
investigation by the Commission under section 22(d) to
determine whether the existing impornt quota on
specified peanut producis should be expanded to
compensate for domestic shortages induced by
drought. The Commission's investigation, initiated on
its own motion, was institutcd on December 3, 1990.
Findings and recommendations were forwarded to the
President on March 22, 1991.88

Section 22 quantitative import restrictions
continued in effect throughout 1991 on cotton products
of certain specified staple lengths; cotton waste;
peanuts; specified dairy products; and certain products
containing added sugar, such as sweelened cocoa,
imported pancake flours, and iced-tea mixes. Import
fees remained in place on refined sugar.59

Meat Import Act of 1979

The U.S. Meat Import Act of 19799 requires the
President 10 impose quotas on imports of bovine
meat—primarily fresh, chilled, or frozen beef9!—if the
projected aggregated quantity of the subject meats for
the calendar year, as estimated by the USDA, is
expecied to exceed a specified “trigger” level. 92 The
trigger level, equivalent to 110 percent of the
applicable quota for meat imports in a given year, is
calculaicd on the basis of a formula outlined in the law.

Meat imports subject 1o the law are reviewed
quarterly by the Secretary of Agriculture for
conformance to trigger levels, at which time an
estimate is made of total imports for the year. If the
annual unrestrained meat import level is projected to
exceed the trigger level, attempts are made (o negotiate
voluntary restraint agreements (VRAs) with major
suppliers. To date, VRAs have eliminated the need for
unilateral Presidential action.

On December 31, 1990, the USDA announced that
the quota level for meat imports in 1991 was 1,198.6
million pounds, which (ranslated into a
1,318.5-million-pound trigger level. The USDA also
estimated that 1,220 million pounds of meat would be
imported during 1991, approximately 98.5 million
pounds bclow the trigger level93  As a result, the




United States imposed no quota limitations in 1991,
Actual imports of meat subject to the act totaled
1,330.6 million pounds in 1991, as shown in the
following tabulation:

Quantity
Country {million pounds)
Australia ...........ccoiininn.. 743.3
New Zealand .................. 4433
CostaRica .................... 46.1
Dominican Republic ............ 353
Guatemala .................... 29.1
Honduras ...........ccovvuen.. 25.7
Sweden ...........coviivieiann 5.9
MeXICO ...oiiiiniveinnnenns 1.3
Finland ..........covvvvnnannnnn .3
European Community ........... 3
[+ | [P 1,330.6

Because of heavy shipments in the first two
quarters of the year, Australia and New Zealand agreed
on September 9 to limit voluntarily exports of quota
meat to 743 million pounds and 445 million pounds,
respectively, for calendar year 1991.94 On the basis of
these agreements, the USDA issued a fourth-quarter
estimate at 1,318.4 million pounds—only 0.1 million
pounds short of the 1,318.5-million-pound trigger
level. USDA represeniatives indicated, however, that
the actal 1991 impont figure of 1,330.6 million
pounds exceeded trigger levels because of
unexpectedly strong shipments from Central American
countries in the final months of the year.

On December 31, 1991, the USDA released its
initial estimate of 1992 meat imports in the absence of
restraint. Meal imports subject to the law were
projected to total 1,274 million pounds—37.2 million
pounds below the 1992 trigger level of 1,311.2 million
pounds, which would mandale quantitative
restrictions.%5

National Security Import
Restrictions

Section 232 of the Trade Expansion Act of 196296
authorizes the President, on the basis of a formal
investigation and report by the Secretary of Commerce,
to-make adjustments to the importation of articles that
threaten to impair the national security of the United
States. Among the mosl important crileria considerced
by Commerce are—

e Requirements of the defense and essential
civilian sectors;

e Maximum domestic production capacity;

¢ Quantity, quality, and availability of imports;

e Impact of foreign competition on the
economic welfare of the essential domestic
industry; and

o Other factors relevant to the unique
circumstances of the specific case.

The President has 90 days to decide on appropriate
action after receipt of the Secretary’s findings.

The section 232 authority 10 adjust imports has
been used sparingly in the past. It has most notably
been employed in connection with the imposition of
quotas, fees, or economic sanctions”’ on imports of
petroleum products.

The most recent investigation conducted under this
section leading to import restrictions was a 1986 case
that focused on imports of machine tools. The
President, rather than acting unilaterally under
authority of section 232, directed Commerce and
USTR w negotiate VRAs with leading machine-tool
exportling countries. Agreements were subsequently
negotiated with Japan and Taiwan.%® The agreements
10 date have climinated the necd for Presidential action
under section 232. On December 27, 1991, President
Bush directed that a limited extension of the machine
0ol VRAs be negotiated with Japan and Taiwan.
Import restricions on  non-computer-controlled
machine tools were lifted at the end of 1991. Impon
restrictions on cotnputer-controlled tools were o be
removed progressively and lifted altogether by
December 1993.9°

In 1991, Commerce rcceived a petition from the

- American Gear Manufacturers Association requesting

an investgation to delermine the impact of gear
imports on national security.!% Commerce accepled
the petition on October 31, 1991101

Generalized System of
Preferences!??

The Generalized Sysiem of Preferences (GSP) is a
lemporary preferential tanff scheme offered by
industrialized countries to promote the economic
growth and development of nonindustrialized countries
through expanded trade. The U.S. GSP program offers
nonreciprocat duty-free eniry into the customs territory
of the United States for designated articles!?3 shipped
directly from designaied bencficiaries. Preferential
GSP tariffs apply o approximately 4,300 products
from more than 130 designated countries and
territories. - Legislative authority for the GSP was
provided in title V of the Trade Act of 1974 (Public
Law 93-618), and was originally granted for a period
of 10 years beginning January 3, 1975.1% The scheme
became fully operational on January 1, 1976
(Executive Order 11888), making the United States the
19th member of the Organization for Economic
Cooperation and Development (OECD) to implement
such a program. Title V of the Trade and Tariff Act of
1984 (Public Law 98-573) renewed the U.S. GSP and
extended the program until July 4, 1993.105
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preference programs such as the Caribbean Basin
Economic Recovery Act (CBERA) or the U.S.-Israel
Free-Trade Agreement. GSP duty-free imports in 1991
accounted for 14.2 percent of total imports from the
beneficiary countries and 2.8 percent of U.S. imports
from the world (table 19).

Table 20 lists the 10 leading U.S., GSP
beneficiaries in 1991 and the value of U.S. imports
from each country. These 10 countries collectively
accounted for more than 84 percent of all duty-free
"GSP imports. The four leading beneficiaries—Mexico,
Malaysia, Thailand, and Brazil—together accounted
for more than one-half of all duty-free U.S. GSP
imports. Mexico ranked as the single largest
beneficiary in 1991 and accounted for 28.6 percent, or
$3.8 billion, of duty-free GSP imports. Nevertheless,
GSP duty-free imports from Mexico made up only
12.6 percent of all U.S. imports from Mexico—a fact
explained by the dominance of petroleum (which is not
GSP eligible) in U.S. imports from that country.

Table A-27 lists the major categorics of U.S.
imports under the GSP program during 1991, along
with their leading suppliers. Machinery and
mechanical appliances, electrical equipment, and parts
formed the largest single category of impornts and

accounted for nearly one-third of the value of GSP
imports in 1991. Malaysia was the leading supplier of
these imports. Mexico was the leading supplier of the
next five leading categories: miscellaneous manu-
factures ($1.7 billion); base metals and articles of base
metal (81.2 billion); prepared foodstuffs, beverages,
and tobacco ($1.0 billion); plastics and rubber ($770
million); and chemicals (3775 million).

Table A-26 provides a more detiled list of 1991
GSP imports. Telephone sets ($292 million) were the
leading GSP duty-free import, continuing a trend that
the Commission noted in 1991 was “significantly
higher” than imports in prior years.!4! Raw cane sugar
($272 million) fell from first place in 1990 10 second
place in 1991 as a result of major US. quota
reductions.

Tables A-26 and A-27 list GSP imports aggregaled
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