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PREFACE

The annual Operation of the Trade Agreements Program report is one of the principal means by
which the U.S. Intemnational Trade Commission (USITC) provides the U.S. Congress with factual
information on trade policy and its administration. The report also serves as an historical record of
the major trade-related activities of the United States, for use as a general reference by Government
officials and others with an interest in U.S. trade relations. This report is the 43d in a series
submitted under section 163(b) of the Trade Act of 1974 and its predecessor legislation.! The trade
agreements program includes “all activities consisting of, or related to, the administration of
international agreements which primarily concern trade and which are concluded gursuant to the
authority vested in the President by the Constitution” and congressional legislation. Among such
laws are the Reciprocal Trade Agreements Act of 1934 (which initiated the trade agreements
program), the Trade Expansion Act of 1962, the Trade Act of 1974, the Trade Agreements Act of
1979, the Trade and Tariff Act of 1984, and the Omnibus Trade and Competitiveness Act of 1988.

The report consists of an introduction, five chapters, a statistical appendix, and an index. The
introduction sketches the economic and intemnational trade environment within which U.S. trade
policy was conducted in 1991. Chapter 1 treats selected topics in trade. Chapter 2 focuses on
activities in the General Agreement on Tariffs and Trade (GATT), the main area of multilateral
trade agreement activities. Activities outside the GATT are reported in chapter 3. Chapter 4
discusses bilateral relations between the United States and its major trading partners. Chapter 5
discusses the administrative actions taken under U.S. laws, including decisions taken on rémedial
actions available to U.S. industry and labor. The period covered in the report is calendar year 1991,
although events in early 1992 are occasionally mentioned, to help the reader understand
developments more fully.

1 Section 163(b) of the Trade Act of 1974 (Public Law 93-618, 88 Stat. 1978) directs that “the Intemnational
Trade Commission shall submitto the Congress, at least once a year, a factual reporton the operations of the trade
agreements program.”

2 Executive Order No. 11846, Mar. 27, 1975.
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INTRODUCTION

Trade Policy in 1991

The year 1991 saw the emergence of several
cross-cutting trends in trade policy. In the Uruguay
Round of the General Agreement on Tariffs and Trade
(GATT), efforts to reach a multilateral consensus on
liberalizing global trade were stymied by a U.S.-EC
disagreement on agriculture. Although some progress
was made during the year in areas such as services, the
overall effect of the disagreement was to slow
momentum in the Round and to encourage major
trading nations to pursue their commercial objectives
through other means and forums. There was a spate of
highly publicized disputes between the United States
and its major trading partners, as well as more
purposeful efforts toward forging regional accords,
such as the proposed North American Free-Trade
Agreement (NAFTA) among the United States,
Canada, and Mexico. Some viewed this trend toward
creating regional spheres of economic influence as a
threat to the multilateral trading system. Others,
notably environmentalists, worried that stronger
international trade disciplines might limit the options
available to achieve environmental protection. The
year also saw a rise in the use of trade policy for
foreign policy purposes, as the major industrialized
countries launched trade liberalization initiatives
intended to integrate the former Commuaist countries
into the global market. (See figure 1 for a listing of
significant events in trade during the year.)

The statcd U.S. trade policy priority in 1991 was
the successful conclusion of the GATT Uruguay
Round, which has been in progress for more than five
years. The negotiations, which had stalled at the end
of 1990, were resumed in February 1991. The talks,
however, continued to be weighted down by the issue
of agriculture, leading GATT Director-General Arthur
Dunkel to introduce his own draft version of a final
text in December. Despite the mixed reception it
received, the 1991 Dunkel text was the most
comprehensive text yet to emerge from the Uruguay
Round. It was still being reviewed by Round
participants at year’s end.

The focus for U.S. trade policy on the regional
level was the negotiation of a NAFTA with Mexico
and Canada. Building on the free-trade agreement
negotiated between Canada and the United States in
1988, the NAFTA is projected to create a free market
of some 360 million consumers, with a total output of
$6 trillion. President Bush, Mexican President Carlos
Salinas, and Canadian Prime Minister Brian Mulroney

announced in early February that they would seck a
trilateral NAFTA; the next month, President Bush
formally requested an extension of “fast-track”
negotiating authority from Congress to pursue the
NAFTA (and Uruguay Round) negotiations. Congress
could have disapproved U.S. participation, but
resolutions to do so were defeated in late May. The
NAFTA negotiations were formally inaugurated in
Toronto in mid-June, and were still in progress at
year’s end.

Once it is concluded, the NAFTA is expected to
serve as a model for the negotiation of free-trade
agreements with other Latin American countries, as
envisioned by President Bush’s Enterprise for the
Americas Initiative (EAI). In 1991 framework trade
agreements were concluded under the auspices of the
EAI with 24 nations in Latin America and the
Caribbean, bringing to 30 the total number of such
agreements concluded since the EAI was announced in
1990. Countries in these regions were also the target
of U.S. preference programs such as the ongoing
Caribbean Basin Economic Recovery Act (CBERA),
which accounted for $1.1 billion in duty-free U.S.
imports in 1991, and the new Andean Trade Preference
Act (ATPA), which is aimed at slowing drug traffic
from such nations as Bolivia, Colombia, Ecuador, and
Peru by enhancing their legitimate trade revenues. The
ATPA was enacted late in the year.

On a more global scale the U.S. Generalized
System of Preferences (GSP) program provided
duty-free entry for $13.4 billion in U.S. imports from
more than 130 countries, representing an increase of
more than $2 billion from the previous year. With the
demise of communism in Eastern Europe, the U.S.
GSP program expanded to new territory in 1991: the
Czech and Slovak Federal Republic and Bulgaria both
became eligible for GSP treatment in the course of the
year. (Immersed in a bitter ethnic civil war Yugoslavia
was, in contrast, suspended from the program.)

In addition, President Bush announced in March
the Trade Enhancement Initiative, which is designed to
improve bilateral trade between the United States and
the formerly Communist states of Central and Eastern
Europe. Concerning the Soviet Union, the United
Suates renewed its long-term grain agreement in
January, for a period of 5 years. However, given the
demise of the Soviet Union on Christmas Day, and its
devolution into 12 independent republics, the future of
the agreement—and of general trade relations with the
region—became uncertain.
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Figure 1
Dates in Trade, 1991

[ JANUARY

FEBRUARY
February 5: President Bush, President Salinas, and Prime Minister Mulronex announce intention to
pursue trilateral North American Free-Trade Agreement (NAFTA)
February 26:  GATT Uruguay Round talks resume

APRIL
April 25:

JUNE
June 1: United States and Japan conclude agreement on construction-related services
June 4-5: Aongg%l ministerial meeting of the Organization for Economic Cooperation and Development
( ) . '
June 11: United States and Japan formalize new semiconductor agreement

June 12: NAFTA negotiations initiated in Toronto

AUGUST
August 1: Multifiber Arrangement extended for fourth time, to December 31, 1992
August 1: Draft of U.S.-Mexico Integrated Border Environmental Plan released

| OCTOBER
October 22: EECE :r)ld EFTA (European Free-Trade Association) agree to form European Economic Area
October 29: Hrqg.ident Bush announces embargo on nonhumanitarian exports to and most imports from
aiti

DECEMBER
December 3-4: 47th meeting of GATT contracting parties
December 4: President Bush signs ATPA
December 4: President Bush invites high-level U.S. auto executives to participate in mission to Japan
December 4: Bulgaria receives GSP benefits
December 5: /Y\ugﬁoslavia suspended from eligibility for GSP benefits
t

December 9-10: aastricht summit, EC members agree to text of Treaty on European Union

December 14:  Presidents Bush and Salinas meet at Camp David, reaffirm commitment to NAFTA

December 20: GATT Director-General Arthur Dunkel releases draft final text of Uruguay Round
agreement

December 25: S%viet Union is dissolved
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The Office of the United States Trade
Representative (USTR) initiated six investigations
relating to unfair trade practices under section 301 of
the Trade Act of 1974—double the number initiated in
the previous year. Two of the investigations focused
on intellectual property, an area of particular concern
for U.S. rade policy makers. An increase in the
number of filings under the U.S. antidumping and
countervailing-duty laws was seen as likely in light of
President Bush’s 1991 announcement that he would
allow voluntary export restraints on steel to expire in
early 1992.

A handful of U.S. disputes with major trading
partners—Japan, the EC, and Canada—dominated
bilateral relations and attracted considerable press
attention in 1991. The $44.3 billion U.S. merchandise
deficit with Japan, continued high imports of Japanese
autos and auto parts, and the persistent U.S. recession
all led to calls by members of Congress and the U.S.
auto industry for protection and Japanese concessions.
In early December President Bush invited the chief
executive officers of Chrysler, Ford, and General
Motors to accompany him on a winter “trade mission”
to Tokyo. For its part, Japan put protectionist
sentiment on display in an incident in March, when
Japan’s Ministry of Agriculture demanded the removal
of samples of raw U.S. rice at the Tokyo Trade Fair.
Nevertheless, bilateral negotiations continued on a
number of other issues. Progress was announced on
such measures as the Structural Impediments Initiative,
which seeks to identify and remove basic impediments
to trade, competition, and balance-of-payments
adjustments. Additional progress came when U.S. and
Japanese negotiators agreed in June on a revised,
S-year U.S.-Japanese Semiconductor Arrangement, and
with the expansion of an agreement on
construction-related services to permit U.S. firms to
bid on more Japanese public-works projects.

Longstanding disputes over oilseeds, meat imports,
and Airbus Industrie continued to color U.S. trade
relations with the EC. Particularly contentious was the
issue of the EC’s Common Agricultural Policy (CAP).
In July the EC Commission made a formal proposal to
reform the CAP radically, which was still being
debated at year’s end. The EC continued its march
toward economic and monetary union and a measure of
political union as well. In 1991 its efforts culminated
in the Treaty on European Union, the result of a 2-day,
12-member conference held in December in the Dutch
city of Maastricht. The EC also concluded an
agreement in October for a European Economic Area
with the seven countries of the European Free-Trade
Association.

Present and future trade agreements with the
United States were the focus of considerable attention
in Canada, the United States’ single largest trading
partner. As the Canadian Government sought to avert
a constitutional crisis that could lead the Province of
Quebec to secede from Canada, the issue of whether an
independent Quebec would be included in the
U.S.-Canada Free-Trade Agreement (CFTA) arose. In

its 3d year of operation in 1991, the CFTA had
increased bilateral trade by 13.9 percent, according to
U.S. estimates. Nonetheless, the pact received a
measure of criticism in recession-plagued Canada,
where many complained that it had caused significant
job losses. Adding to the tension were unusually
heated disputes between the two countries that centered
on pork, softwood lumber, and beer. These disputes,
however, did not appear to obstruct the NAFTA
negotiations that Canada was conducting with the
United States and Mexico.

In light of the NAFTA negotiations, Mexican trade
disputes with the United States were down-played.
The largest dispute, over a U.S. embargo on Mexican
tuna, was referred to a GATT panel, which in
September circulated a report that largely supported the
Mexican position; however, both countries
subsequently requested that the issue be removed from
GATT consideration so they might resolve it between
themselves.  Mexico indicated its increasing
commitment to open trade throughout 1991 by
enacting legislation that more vigorously protects
intellectual property rights, by continuing its massive
program of privatization, and by concluding a
free-trade agreement with Chile. Mexico also worked
toward dismantling its import-licensing requirements.
This move was echoed in Brazil and Taiwan, which
also sought to lower tariffs and other barriers to trade.
Joining with Argentina, Paraguay, and Uruguay, Brazil
signed the Treaty of Asuncion in March, agreeing to
establish the Southern Common Market.

The increasing emphasis on plurilateral trade pacts
that characterized the 1991 world trading environment
helped to focus unprecedented attention on a new
consideration: the relationship (and tensions) between
trade and environmental policy. Congressional and
public concemn over the environmental effects of a
NAFTA, for example, led the Bush administration to
make a commitment to address the subject “in parallel”
with the NAFTA negotiations. In May the GATT
Council held a structured debate centered on
environmental issues, and a good portion of the annual
Ministerial statement issued by the Organization for
Economic Cooperation and Development (OECD) was
devoted to trade and the environment. Further,
domestic restrictions to achieve environmental goals
were introduced or enacted in a number of nations,
including the United States and the countries of the
EC. Such efforts seem likely to expand in coming
years, but the effect that they will have on trade
initiatives in the United States and elsewhere remains
to be seen.

The International Economic

Environment in 1991

World output and trade grew relatively slowly in
1991. World real output grew at an estimated annual
rate of 1.2 percent in 1991, in contrast to actual growth
rates of 2.1 percent in 1990 and 3.3 percent in 1989.
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The slowdown reflected sluggish growth in major
industrial countries and actual declines in output in the
Middle East, Latin America, Eastern Europe, and the
former Soviet Union.

Concomitant with the slowdown in world output
was a slowdown in world trade growth. GATT
estimates show that the nominal value of world trade
expanded by 1.5 percent in 1991, compared with an
increase of 13.5 percent in 1990. The 1991 increase
was the smallest since 1983 and reflected weak
investment spending in export-oriented industries.
Further, the breakdown of the trading system among
the former Eastern Bloc countries dramatically reduced
these countries’ trade with one another.

In the 24 countries of the OECD as a group, output
grew by an estimated 1.1 percent in 1991, down from
an actual growth rate of 2.6 percent in 1990 and 3.3
percent in 1989. Inflation is estimated at 4.8 percent in
1991—slightly lower than the 4.9-percent inflation rate
in 1990 but higher than the 4.3-percent inflation rate in
1989. Unemployment is estimated to have risen to 6.8
percent in 1991 from 6.2 percent in 1990 and 1989.
OECD exports increased by 2.5 percent in 1991,
compared with an increase of 5.1 percent in 1990;
imports increased by 3.1 percent, compared with a
5.0-percent increase in 1990.

Debt remained a major concern for developing
nations, whose collective external debt rose in nominal
value by 4.4 percent in 1991. The IMF’s
developing-country debt table shows that the external
debt of these countries rose by an estimated
$56 billion, to $1,362.2 billion in 1991. Exchange-rate
adjustments, a net rise in interest rates, and rescheduled
interest arrears increased the debt stock. Some
indebted countries experienced faster growth in exports
than in debt, and thus their creditworthiness improved
somewhat. However, arrears of the severely indebted

groups grew rapidly.
North America

United States

In the United States real growth slowed in 1991.
Real gross domestic product (GDP) fell in 1991 by 1.2
percent, compared with an increase of 1.0 percent in
1990. With inflation slowing to an annual rate of 4.0
percent, down from 5.0 percent in 1990, the Federal
Reserve concentrated in 1991 on strengthening
domestic demand by cutting bank reserve requirements
and key interest rates to their lowest levels in many
years. However, in spite of the Federal Reserve’s
progressive  easing of monetary policy, sagging
consumer confidence, high levels of consumer and
business debt, and more cautious bank lending
practices combined to limit demand growth. Private
consumption spending increased by just 0.3 percent in
1991, down from an increase of 1.2 percent in 1990.
Public spending, restrained by the recession and by the
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Omnibus Budget Reconciliation Act, increased by a
meager 0.7 percent after increasing by 3.2 percent in
1990. Domestic private fixed investment declined by
6.6 percent. Moreover, the Federal budget deficit
deepened in 1991. The economic slowdown reduced
Government revenue at the same time that a massive
bailout of savings and loan institutions required higher
outlays, suggesting that in spite of a hard-fought 1990
budget compromise, tremendous efforts may still be
needed to balance the budget.  According to
Congressional Budget Office estimates, the Federal
deficit was expected to grow from $220.5 billion in
1990 to $268.7 billion in 1991. Slow economic growth
increased the unemployment rate to 6.7 percent from
5.5 percent in 1990.

The United States regained its position as the
world’s largest merchandise exporter in 1991, after
losing it to the Federal Republic of Germany in 1990.
In 1991 the U.S. merchandise trade deficit reached its
lowest level since 1983, declining to $66.2 billion from
$101.7 billion in 1990. Exports rose by 7.2 percent in
1991 to an all-time high of $421.9 billion from $393.6
billion in 1990, and imports declined by 4.6 percent, to
$488.1 billion, from $495.3 billion in 1990. Exports
grew in almost every end-use category: capital goods
gained 9.2 percent, automotive vehicles and parts
gained 6.7 percent, consumer goods gained 6.5 percent,
and industrial supplies and materials gained 4.6
percent. Exports of manufactures grew by 9.3 percent,
to $325.9 billion, and constituted 77.3 percent of total
exports. Within the manufactured goods category,
exports of advanced-technology products grew by 7.0
percent; the United States ran a trade surplus in these
products of $36.7 billion in 1991. Other exporting
sectors showed balanced growth and contributed
variably to total exports. Airplanes and parts, scientific
instruments, specialized industrial machinery, and
general industrial machinery contributed markedly to
the surge in U.S. exports in 1991. Imports of oil
declined to $37.2 billion in 1991 from $43.8 billion in
1990.

U.S. trade performance improved significantly in
1991 with all its major trading partners except Japan
and China. The 1991 merchandise trade deficit with
Canada declined by around $1.7 billion, and the trade
deficit with the newly industrializing countries (NICs)
declined by about 45 percent, to $1.8 billion from $3.2
billion. Most notable was the large decline in the U.S.
trade deficit with the Organization of Petroleum
Exporting Countries (OPEC). This deficit declined by
around $11.0 billion to $13.9 billion, due to decreasing
oil prices. The trade surplus with the EC increased
fourfold, to $16.7 billion. U.S. total trade (exports plus
imports) with Eastem European countries grew to
$6.6 billion in 1991 from $6.4 billion in 1990. The
United States incurred a trade surplus with the former
Soviet Union of $2.0 billion in 1991 and a small trade
deficit with other Eastern European countries. The
1991 trade deficit with Japan increased by $2.3 billion,
to $43.4 billion. U.S. exports to Japan amounted to
$46.1 billion, and imports amounted to $90.5 billion.
The deficit with China increased by $2.2 billion, to




$12.7 billion in 1991, and U.S. total trade with China
climbed to $25.3 billion from $20.0 billion in 1990.

Surges in exports of goods and services and in the
surplus in transfer payments reduced the U.S. current
account deficit. The deficit dropped to $8.6 billion in
1991 from $92.1 billion in 1990. This marked decline
reflected a dramatic decrease in the merchandise trade
deficit, an increase in the surplus in services
transactions, and an increase in the surplus in transfer
payments (mainly due to contributions from U.S. allies
for the Persian Gulf War). The U.S. surplus in services
trade increased to $35.9 billion from $26.4 billion in
1990. The surplus on unilateral transfers reached
$19.7 billion in 1991, following a deficit of $22.3
billion in 1990. In contrast the U.S. surplus in income
from foreign investment declined to $9.4 billion in
1991, compared with a surplus of $12 billion in 1990,
because of the decline in earnings of U.S. affiliates
abroad. These earnings were depressed by the
economic slowdown in the major industrial countries
and the sharp drop in foreign interest rates. Net
inflows of capital into the United States declined to
$11.8 billion in 1991 from $28.6 billion in 1990,
reflecting increased U.S. purchases of foreign portfolio
assets and declining participation by foreigners in the
U.S. securities market.

Canada

In Canada, a deep recession seemed to have ended
in the second quarter of 1991, after four consecutive
quarters of output contraction. Although economic
activity started picking up after the 1991 second
quarter, output for 1991 as a whole declined by 1.5
percent, following the positive growth rate of 0.5
percent in 1990. The upturn in economic activity in
the second half of 1991 was a result of growth in
government spending on public investment and growth
in foreign demand. Canada’s trade surplus was $9.3
billion in 1990 but fell to $6.4 billion in 1991 as a
strong Canadian dollar hurt exports. Canada’s deficit
on the current account, moreover, increased to $23.4
billion from $18.9 billion in 1990. Canada’s consumer
price index rose by 5.6 percent in 1991, up from 4.8
percent in 1990, reflecting the introduction of the
Goods and Services Tax and other indirect tax
increases. The unemployment rate rose to 10.3 percent
from 8.1 percent in 1990.

Mexico

In Mexico output grew by an estimated 4.0 percent
in 1991. Consumer price inflation rose by 18.8
percent.
improved by Mexico’s adoption of fiscal restraint
policies, which generated a surplus of $1.4 billion in
the budget, following a deficit of $3.2 billion in 1990.
The surplus was supplemented by the privatization of
the Government telephone company (TELMEX) and
other former Government-owned firms. Oil exports
amounted to around $7.5 billion in 1991. Total

Expectations for lower inflation were

merchandise exports grew to $27.2 billion, and imports
grew to $38.0 billion, resulting in a trade deficit of
around $10.8 billion. Foreign investment flows are
expected to increase and help finance Mexico’s current
account deficit, which is estimated to reach more than
34 billion in 1991. An improvement in invisible
receipts from services and tourism, combined with a
fall in Mexico’s interest payments on external debt,
was expected to bring the services account deficit
down to $4.3 billion in 1991 from $5.7 billion in 1990.
Capital inflows soared in 1991, with portfolio
investment showing the most dramatic increase,
followed by inflows of direct investment and new
loans to the private and public sectors. Such inflows
produced a substantial capital account surplus and an
increase in Mexican reserves of $7 billion in 1991.

European Community

In the European Community (EC) as a whole
output growth slowed to an average of 1.4 percent in
1991, compared with actual growth of 2.9 percent in
1990 and 3.5 percent in 1989. EC world exports
increased slightly, to $1.11 trillion in 1991 from $1.1
trillion in 1990; imports increased to $1.2 trillion from
$1.1 willion in 1990, resulting in a trade deficit ($95.6
billion) that was almost double the trade deficit in 1990
(847.7 billion). Inflation declined to 5.0 percent from
5.2 percent in 1990, and unemployment increased
slightly, to 8.6 percent from 8.4 percent in 1990. EC
economic and monetary policies have been determined
by EC moves toward fuller economic and monetary
integration. The first stage toward economic and
monetary union (EMU) will include the completion of
the single market, full participation of all EC
currencies in the narrow band of the exchange-rate
mechanism (2-1/4 percent on each side), and enhanced
policy coordination. Obstacles remain, however, with
regard to major issues such as the role of the European
Currency Unit in replacing national currencies, the
nature and length of the transition period to full
economic and monetary union, the constraints to be
placed on national budget policies, and the design and
powers of the new European System of Central Banks.
Similarly the approximation of the value-added tax and
excise duty rates, rate structures, and documentation
requirements continued to represent a difficult
challenge for the EC. Resolution -of the indirect tax
issue is necessary as a prerequisite to the removal of
customs frontiers at the end of 1992 under the EC 92
program. However, considerable progress was made
during 1991, and it appeared likely that agreement on
the necessary tax issues could be reached in 1992.

Germany

In Germany real output grew by 3.2 percent in
1991, compared with 4.5 percent in 1990 and 3.8
percent in 1989. Consumer prices increased by 3.4
percent in 1991 due to an increase in indirect taxes,
compared with increases of 2.6 percent in 1990 and 3.1
percent in 1989. Investment in plant and equipment
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rose by 10 percent in 1991, compared with a
12.9-percent increase in 1990. Investment as a ratio of
gross national product (GNP) rose to 22.2 percent, the
highest since 1973, .from 21.5 percent in 1990.
Germany’s unemployment rate was 6.4 percent in
1991, down from 7.2 percent in 1990 and 7.9 percent
in 1989. Germany’s merchandise exports declined to
$383 billion in 1991 from $391 billion in 1990, and
imports increased to $363 billion from $318.1 billion
in 1990. As a result Germany’s 1991 merchandise
trade surplus declined to $20 billion from $72.9 billion
in 1990. Germany'’s current account surplus of $47.9
billion in 1990 turned into a deficit of $21 billion (6
percent of GNP) in 1991, reflecung both increased
spending on imports of capital goods (following
German reunification) and public transfer payments for
the 1991 Persian Gulf War. Short-term capital inflows
financed the current account deficit. (The above
statistics do not include the former East Germany.)

United Kingdom

The United Kingdom’s recession seemed to have
ended by the third quarter of 1991. Overall, output
declined in 1991 by 1.9 percent, after growing by 0.8
percent in 1990. Consumer prices increased by 6.2
percent, up from 6.0 percent in 1990, and the
unemployment rate climbed to 8.7 percent, up from 5.9
percent a year earlier. The monetary policy of the
United Kingdom has remained tight and has continued
to focus on keeping the pound within its European
Monetary System bands and on attaining a low rate of
inflation. Increased public consumption and exports
appear to have started a modest recovery in the third
quarter of 1991. British merchandise exports in 1991
increased to $184 billion from $182.5 billion in 1990,
and imports declined to $201 billion from $214.5
billion. The result was a reduction of the merchandise
trade deficit to $17 billion in 1991 from $32.0 billion
in 1990. Reflecting the economic slowdown, which
caused imports to decline, the British current account
registered a lower deficit of $11 billion, down from a
deficit of $24.5 billion in 1990.

Asia

In Japan economic activity continued to expand in
1991, but more slowly. In other Asian countries, the
introduction of market-oriented policies that enhance
the efficient allocation of resources and open up
economies to free international trade improved
prospects for continued economic growth. Particularly
brisk output gains were recorded in the Asian NICs,
which together expanded at an estimated rate of 6.3
percent. Among Asian countries economic growth has
been strongest and most sustained in China, Hong
Kong, Indonesia, Korea, Malaysia, Singapore, Taiwan,
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and Thailand. Output in these countries is estimated to
have grown on average by 7 to 8 percent in 1991.

Japan

Japan’s output grew by 4.5 percent, following a
growth rate of 5.6 percent in 1990. Gross fixed
investment expenditures grew by 4.0 percent in 1991,
after growing by 10.9 percent in 1990. Administrative
controls over banks’ activities, in addition to more
cautious bank lending and balance sheet adjustments,
restricted banks’ supply of new loans. However, an
increase in private consumption and in public spending
cushioned the impact of the decline in investment
spending. Exports of goods increased by 9.6 percent,
to $307 billion in 1991, from $280 billion in 1990;
imports declined by 6.4 percent in 1991, to $203
billion, following an incrcase of 11.9 percent in 1990,

10 $217 billion. Japan’s merchandise trade surplus

grew 10 $103.3 billion from $63.5 billion in 1990. The
rise in the trade surplus is expected to be a source of
friction between Japan and its trading partners. Japan’s
current account surplus doubled to $72.6 billion in
1991 from $35.8 billion in 1990. Japanese industries
facing tight bank credit and tight labor markets
experienced declining profits. However, in spite of
such constraints, thc Japanese economy is still
operating at a high level of capacity utilization due to
labor-saving techniques and technology-enhancing
investment. Business investment has been maintained
at 20 percent of GNP through corporate internal
financing. Inflation in Japan rose by 3.2 percent in
1991 and 3.1 percent in 1990. The unemployment rate
recached 2.2 percent—0.1 percent higher than in 1990.

Korea

In the Republic of Korea output growth reached
8.5 percent, led by a surge in domestic demand,
investment in housing, and high rates of investment in
capital-intensive production equipment (0o compensate
for labor shortages. Korcan exports were buoyed by
increasing demand in Europe and Southeast Asia, as
well as by the opening of new markets in the formerly
socialist countries. Exports in 1991 totaled $72 billion,
up from $65 billion in 1990, and imports totaled $82
billion, up from $70 billion in 1990. The result was a
wrade deficit of S$10 billion in 1991, up from
$4.8 billion in 1990. Korca’s current account is
expected to show a deficit of $8.5 billion in 1991, up
from a $2.1 billion deficit in 1990, largely reflecting
the increase in the merchandise trade deficit. Korea’s
foreign reserves, excluding gold, declined slightly, by
$1.3 billion to $23 billion; Korea’s total external debt
increased to $38.7 billion from $31.7 billion in 1990.
The growth in Korea’s domestic demand in 1991 led to
a 10-percent inflation raic. Tight monetary policy,
however, is expected to reduce Korea’s inflation in
1992, in spite of the growth in wages.




Taiwan

In Taiwan output growth reached 7.0 percent in
1991, sustained by increased Government spending
and easy monetary policy. With inflation stabilizing at
a moderate rate of about 4 percent a year, the Central
Bank cut its discount rate to boost private investment.
Taiwan’s trade with mainland China sharply increased:
exports to China rose by 16 percent in 1991, and
imports from China rose by 19.5 percent. Taiwan’s
total exports were around $76 billion; its total imports,
around $63 billion. Taiwan’s merchandise trade
surplus reached $13 billion, and the current account
recorded a surplus of $11.5 billion in 1991. Taiwan’s
foreign reserves, excluding gold, swelled to $72
billion, and its public external debt declined sharply.

Latin America

In Latin America growth has recovered in some
countries following the implementation of structural
economic changes. Restored confidence in the world
financial markets allowed these countries a limited
access to new credit. Moreover, foreign direct
investment flows to these countries increased,
financing deficits on their current accounts. None-
theless, some countries—notably Brazil—continued to
face severe economic setbacks in 1991.

Brazil

In Brazil the failure of yet another economic
stabilization program introduced in January 1991 to
stimulate strong growth and reduce inflation resulted in
economic disarray in the second half of the year.
Wages rose, and annual inflation crested at 466
percent. Output, though, increased in real terms by 1.0
percent, a significant improvement following a
3.8-percent contraction in 1990. A trade surplus of
$10.6 billion was recorded in 1991, down from $11.1
billion in 1990. After payment of interest on foreign
loans, the current account recorded a surplus of $3.0
billion in 1991, up from a surplus of $1.6 billion in
1990. Promising developments included renewed
access to international capital markets by some private
firms. However, the securing of a $2.0 billion standby

loan from the International Monetary Fund (IMF), and
an agreement with commercial banks to reschedule $52
billion in medium- and long-term debts, remained
crucial to a restoration of confidence.

Eastern Europe/Soviet Union

The economies of Eastern Europe and the former
Soviet Union declined at an average rate of 11.9
percent. Eastern European countries as a group
recorded a loss of output at an estimated annual rate of
9.8 percent in 1991. The collapse of trade within the
Council for Mutual Economic Assistance (CMEA)
countries was an important element in the decline. The
former Soviet Union recorded an estimated decline of
output of 12.5 percent in 1991.  Production
bottlenecks, a reduction in imports of industrial inputs
and spare parts, the collapse of traditional distribution
channels, hyperinflation, and the breakdown in
budgetary and monetary controls have contributed to
the decline in the region’s economy.!

1 The previous section was compiled using data
from the U.S. Department of Commerce; World
Economic Outlook, International Monetary Fund, May
1991; GATT Annual Report on International Trade,
1991; IMF Survey, Apr. 13, 1992; OECD, World
Economic Outlook, vol. 50, Dec. 1991; U.S.
Department of Commerce News, Mar. 17, 1992; U.S.
Department of Commerce News, Apr. 28, 1992,
Economic Report of the President, Feb. 1992;
Bureau of Labor Statistics Newsletter, Mar. 1992;
Federal Reserve Bulletin, Mar. 1992; International
Economic Review, USITC, Mar. 1992; U.S. Bureau of
the Census, Foreign Trade Division, Report FT 900,
Feb. 15, 1992; Deutsche Bank Research, Focus
Germany: The German Economy in
1991—Investment-Led Growth, Feb. 1992; U.S.
Department of the Treasury, Canada: Economic
Situation and Outlook, Mar. 16, 1992; IMF,
International Financial Statistics, Apr. 1992; Monthly
Economic Review of Japan (several issues); Japan
Economic Journal, Dec. 15, 1992; U.S. Department
of Commerce, Office of EC Affairs, Community Fact
Sheet, Apr. 1992; Economist Intelligence Unit, Mexico
Report, No. 11992; Economist Intelligence Unit, Brazil
Report, No. 11992.
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CHAPTER 1
Selected Topics in Trade

This chapter highlights three major developments
in US. trade policy in 1991: the -launching of
negotiations toward a comprehensive North American
Free-Trade Agreement (NAFTA), the ongoing
Uruguay Round of Multilateral Trade Negotiations,
and the relationship between trade and the
environment. Free trade among the United States,
Canada, and Mexico moved closer to reality when the
countries’ leaders resolved in February to build upon
the liberalization embodied in the U.S.-Canada
Free-Trade Agreement (CFTA). By the end of the
year, negotiations were well under way to eliminate or
further reduce barriers to the flows of goods, services,
and investment among the North American partners.
Progress was less noticeable in the Uruguay Round,
launched in 1986 in hopes of overhauling the General
Agreement on Tariffs and Trade (GATT) to reflect new
market realities. The Round’s collapse in December
1990 was attributed to lack of substantive agreement
on numerous issues. Agriculture was the most
conspicuous example, but intellectual property rights,
antidumping measures, and services were also areas of
contention.! Although the over 100 participants came
back to the table in February 1991, little headway had
been made by December in bridging the divide over
agriculture, which was considered the linchpin for
achieving progress in all other areas of the
negotiations.

In addition to ongoing bilateral and multilateral
trade discussions, world trading partners faced another
challenge in 1991: how to address concerns about the
protection of the earth’s environment within a
rule-based system designed to ensure predictable,
nondiscriminatory commerce among  nations.
Recognizing the significance of this debate, the GATT
and other international organizations grappled with
these tensions formally by reviving or creating new
forums for discussion on how best to balance the two
policy goals.

North Americah
Free-Trade Agreement

Toward an Accord

Announced on June 27, 1990, President George
Bush’s Enterprise for the Americas Initiative (EAI)

envisioned a hemispheric free-trade area extending
“from Alaska to Argentina.”2 One of the key elements
in the initiauve was the negotiation of a free-trade
agreement with Mexico, which was to set a precedent
for similar agreements with countries throughout Latin
America and the Caribbean. On September 25, 1990,
President Bush informed Congress of his intention to
pursue negotiations for a free-trade agreement with
Mexico. The President’s announcement also mentioned
Canada, which had signed a free-trade agreement with
the United States in 1988 and wished to participate in
the new negotiations.3 On February 5, 1991, President
Bush, Canadian Prime Minister Brian Mulroney, and
Mexican President Carlos Salinas de Gortari issued a
joint communique announcing their intention to pursue
a trilateral NAFTA.

President Bush made a formal request in his March
1, 1991, report to the Congress for an extension of the
fast-track authority granicd him under the Omnibus
Tradc and Competitiveness Act of 1988.4 By this time,
however, public dcbate over the merits of a NAFTA
had reached a critical level. Labor and environmental
groups had been particularly vocal in the NAFTA
debate, predicting job loss and environmental
degradation as two major byproducts of a NAFTA.
Such concerns were echoed in the U.S. Congress and
threatened the extension of fast-track authority. By
way of addressing the controversy, the administration
articulated itls position on NAFTA in a May 1
document entitled Response of the Administration to
Issues Raised in Connection With the Negotiation of a
North American Free Trade Agreement (May 1
Response). In this statement, the administration not
only made a case for the merits of a possible NAFTA,
but also commiued itself 1o reviewing labor,
environmental, and health and safety issues associated
with the agreement. These reviews were to be held in
parallel with, but not as a part of, the NAFTA
negotiations. (See “Parallel Issues” section below; see
also the “Trade and the Environment” section of this
chapter.)

On May 23 the U.S. House of Representatives
defeatcd a resolution that would have denied President
Bush’s request for fast-track authority, and voted 329
10 85° 10 support a resolution that called on the Bush
administration to adhcre to the commitments it had
madc in its May 1 Response. On the following day the
Senate defcated by a vote of 59 to 36 another
resolution to deny the President fast-track authority,®
thus freeing the administration to pursue its goal of



creating “the largest market in the world.”” The
administration’s fast-track authority was extended
through June 1, 1993.

On June 12, 1991, United States Trade
Representative Carla Hills, Mexican Commerce
Secretary Jaime Serra Puche, and Canadian
International Trade Minister Michael Wilson convened
in Toronto to initiate NAFTA negotiations.? It was
agreed that the talks would be used to build on the
liberalization already incorporated into the 1988
CFTA. Agreement was also reached on the structure of
the talks, and the trade ministers designated six areas to
be the focus of future discussions: trade rules,
services, investment, intellectual property, dispute
settlement, and market access.? Initially, 17 groups
were set up to deal with the issues to be covered in the
negotiations;!0 the number was later expanded to 19.
Under the aegis of market access were groups focusing
on tariff and nontariff barriers, rules of origin,
government procurement, agriculture, automobiles, and
other industrial sectors (including textiles and energy).
There were three groups under trade rules: safeguards,
subsidies and trade remedies, and standards (including
sanitary and phytosanitary standards, health and
environment standards, and industry standards). Under
services, the working groups were: principles for
services, financial, insurance, land transportation,
telecommunications, and other services. A group
focusing on principles and restrictions operated under
the aegis of investment. The areas of intellectual
property and dispute settlement were not subdivided
into special working groups. There were no special
groups devoted to examining antidumping or
countervail mechanisms.!!

From August 18 to 20, the ministers reconvened in
Seattle, Washington, and reported on August 20 that
progress had been made on “broad overarching issues”
such as services, investment, and dispute resolution.!2
As a result Canada, the United States, and Mexico
exchanged initial tariff staging proposals, as well as
non-tariff-barrier request lists, on September 19 in
Dallas, Texas.!3 About a month later, from October 25
to 28, the ministers met again in Zacatecas, Mexico.
After this consultation, they directed the working
groups—which had been concentrating on setting out
negotiation issues, sharing information, and organizing
work—to start writin% draft texts for a NAFTA and o
exchange those texts.™

As negotiations proceeded, however, the NAFTA
continued to be a subject of intense controversy. The

prolonged U.S. recession, increased calls for protection

from U.S. industries, and the surprise victory of Harris
Wofford (an opponent of extending fast-track authority
for the NAFTA) in a Pennsylvania race for U.S.
Senator in the fall of 1991 created a climate that some
believed could jeopardize congressional approval of
the agreement. After a December 14 meeting at Camp
David between Presidents Bush and Salinas, however
the two reaffirmed their commitment to the NAFTA. 13
President Bush stated that he wished to complete the
agreement as soon as possible. The leaders asked

Ambassador Hills and Mexican Commerce Secretary
Serra to present a composite draft text, with brackets
highlighung areas of disagreement, by the end of
January 1992.16

Issues on the Table

As the Bush administration envisioned it in 1991,
the NAFTA would entail a North American market of
360 million consumers, with a total output of $6
trillion.'”  Several factors provided the impetus for
creating this enormous open market: (1) the respective
movements of the European Community (EC) and East
Asia toward creating regional trading blocs; (2) the
negotiation (and subsequent success) of the CFTA; (3)
the attraction that the concept of hemisphere-wide
trade integration, embodicd in the EAI, has held for
numerous U.S. administrations; (4) liberalization
measures that Mexico has undertaken in recent years;
and (5) the consequent leap in trade volume between
Mexico and the United States. Mexico is the world’s
fastest-growing major market for U.S. exports, which
have increased at an average annual rate of 23 percent
since 1987. U.S. exports of capital goods to Mexico
have risen from $5 billion to about $9.5 billion; U.S.
exports of consumer goods have tripled, from $1
billion to $3 billion. Certain sectors have grown
especially quickly. Since 1986, for example, U.S.
exports of telecommunications equipment have
doubled to about $1.2 billion (in 1990). In 1991
Mexico was the United States’ third-largest single
rading partner'® behind Japan and Canada, which
remains thc United States’ largest single partner in
trade. '

Nonetheless, Mexico has maintained many trade
barriers that prevent full access for U.S. exports.
Tariffs and other barriers related to rules of origin,
foreign investment, services, standards, petroleum, and
agriculture were among the special concerns of the
U.S. NAFTA negotiating tcams. Canadian concerns,
on the other hand, centered on preserving the rights
that Canada had acquired in its 1988 accord with the
United States and on addressing long-term questions
relating 1o such key areas as trade in automobiles. For
its part, Mexico sought 1o ensure secure access to the
U.S. market, to attract foreign capital and investment,
o increase national employment, and to enhance
productivity and competitiveness. The following
sections delineate activity in selected negotiating
groups during 1991.

Tariffs and Nontariff Measures

Mexico has a 50-percent allowable tariff ceiling
under the GATT.!? However, Mexico chose to set its
maximum tariff rate a full 30 percentage points lower,
at 20 percent.  Currendy, Mexico’s trade-weighted
average applied tariff is roughly 10 percent,2
compared with 4 percent for the United States. In 1991
some 12.6 percent of Mexico’s exports to the United
States were granicd duty-free status under the U.S.



Generalized System of Preferences program.2! In the
two-way trade between Canada and the United States,
the question of tariffs has been addressed in the CFTA,
which calls for the elimination of tariffs over a 10-year
period (by 1998).22

In the NAFTA negotiations the United States
sought trilateral tariff elimination (either immediately
or over a number of years) as well as a reduction in
nontariff trade measures (NTMs). More than 27,000
tariff line items—the full range of tradables among the
United States, Canada, and Mexico currently covered
by tariffs—were to be under negotiation.?> In
mid-September the three countries exchanged lists that
reportedly specified about 8,000 products. These
products were classified according to a desired
timeframe for reduction or elimination of tariffs or
NTMs. The three nations agreed to consider different
tariff phaseout periods (immediate, medium-term, and
long-term) for three categories of products and later
considered a fourth, “extra-long” category for
especially sensitive products.24

The products within these categories were said (o
vary considerably from from one country’s list to
another’s. The U.S. proposal reportedly sought to
eliminate immediately duties on products already
subject to low tariffs (about 15 percent of imports from
Mexico) and to retain the status quo for the 44 percent
of Mexican imports that enter the United States duty
free. It also called for an intermediate phaseout of
tariffs on 6 percent of imports, and long-term
phaseouts for such products as glassware, citrus fruits,
and textiles. In contrast, Mexico’s proposal was said to
opt for the immediate elimination of duties on 25
percent of its imports, an intermediate phaseout of
duties on 10 percent of imports, and a long-term
phaseout for 65 percent of imports.

In November the negotiating parties began a
line-by-line review of each country’s position on tariff
elimination, which continued well into 199225
Negotiators also continued discussions on safeguard
measures that would allow a temporary suspension of
NAFTA qariff reductions if potentially injurious import
surges were to result from the agreement.2® In the area
of nontariff barriers subjects for review included
import licenses and quotas. Many nontariff barriers
however, were dealt with in other negotiating groups.z',

Rules of Origin

A primary goal of the NAFTA talks was to ensure -

that the benefits of the agreement would be limited to
its signatories. To this end negotiators sought to
establish rules of origin that would indicate which
items could and could not be treated as “North
American” for trade purposes. The United States,
Mexico, and Canada concurred on the need for a single
set of rules of origin for traded goods and agreed that,
in general, “origin” under NAFTA would be
determined according to the “change of tariff heading”
test that is currently the basic eligibility standard used

in the CFTA.28 Using this standard a good originating
in a nonparticipating country is eligible for preferential
treatment if, after importation into a participating
country, it undergoes enough processing to change its
tariff classification before being exported to another
participating country.  An additional method of
determining origin that applies to some goods under
the CFTA, the so-called value-content test, was under
discussion in the NAFTA negotiations for a small
number of sectors, among them chemicals,
automobiles, and auto parts. Under value-content
rules, a good must contain at least a certain percentage
of “North American” content, measured by the value of
its originating materials and the direct costs of
processing them.

Harmonization and simplification of customs
procedures was another goal of the NAFTA talks on
market access, but the sheer number of agencies
involved in customs clearance made it an uncertain

prospect.

Automobiles

Automotive products have traditionally been a
mainstay of North American trade, accounting for
more than $62 billion in three-way trade among the
NAFTA parties in 1991.29 Automotive trade between
the United States and Canada is governed by the 1965
U.S.-Canadian agreement popularly referred to as the
Auto Pact.30 The agreement provides for duty-free
entry of specified motor vehicles and original
equipment parts that are produced in the United States
or Canada. Vehicles entering the United States must
meet a local value-content requirement of 50 percent.
Vehicles not covered by the Auto Pact are covered by
the CFTA, under which most vehicles that meet the
requirement of 50-percent North American content by
value are now duty-free. Vehicles imported from
Mexico, in contrast, are dutiable at MFN rates,
although they usually enter at lower duties under
various U.S. duty-reduction programs.3! Imports of
automobiles into Mexico are subject to a 20-percent ad
valorem tariff, are limited to 15 percent of total
Mexican auto sales, and are limited by individual
importers’ export performance. (In the 1991 model
ycar, automakers had to earm $2.50 in auto exports for
each dollar’s worth of auto imports.)32

Over the years the U.S. auto trade with Mexico has
been determined in great part by Mexico’s Auto
Decrees. These decrees, issued from the 1960s
through the 1980s, protected Mexico’s automotive
industry and placed heavy restrictions on foreign auto
manufacturers with plants in Mexico—such as local
content requirements, limits to the number of lines and
models that foreign manufacturers could produce, and
foreign-exchange regulations. On December 11, 1989,
the Mexican Government published two new decrees
that eased restrictions on these automakers and allowed
for greater foreign investment in the auto-parts
industry.33

In the NAFTA negotiations the United States
sought to eliminate the Mexican Auto Decrees entirely,



as well as to develop rules of origin that are
clearer—and less expensive to administer—than the
rule used in the CFTA. Responding to industry
concerns that under 2 NAFTA Mexico might be used
as an automobile export platform to Canada and to the
United States by third-country producers, the U.S.
negotiating team favored a rule that would require
automobiles to contain at least 60-percent North
American content by value to qualify for duty-free
treatment. Both Canada and Mexico, whose
automobile industries are comg)oscd primarily of U.S.
or other foreign subsidiaries,® preferred 50-percent
North America content. The negotiations were
ongoing at year’s end35 All three parties, however,
recognized the need for transition provisions to allow
for orderly adjustment to increased competition.36

Foreign Investment

The United States is Mexico’s largest forcign
investor, accounting for almost two-thirds of all direct
foreign investment in 199037 Such investment is
regulated by the 1973 Law to Promote Mexican
Investment and to Regulate Foreign Investment and by
the Mexican Constitution.3¥ The 1973 law prohibits
foreign investment in certain sectors and limits forei%n
ownership in others, generally to 49 percent. 9
Executive regulations in 1989 interpreting the 1973
law resulted in greater effective foreign investment in
sectors that, all told, account for the majority of
Mexico’s economic output.*0 The approval proccss for
foreign investment was simplified as well.4!
Nonetheless, “activities” in 141 areas—including
transportation equipment, transportation services,
secondary petrochemicals, mining, and_auto parts—
remain “classified” and hence limited.#2 In contrast
the CFTA calls for national treatment of most foreign
investment.  Existing laws and regulations are,
however, “grandfathered,” which means that
restrictions on foreign ownership in certain sectors
(such as the communications and transportation
industries) still apply. In addition, Canada has retained
the right to review the acquisition of Canadian firms by
U.S. investors.#3

The U.S. position on investment traditionally has
called for a “foundation of principles” that would apply
to investments in every goods and services industry.
In the NAFTA negotiations U.S. negotiators declared
themselves committed to establishing an ‘“open”
investment climate4 and pushed for national treatment
in most areas, save those related to national security.
Although Mexico, the United States, and Canada
generally agreed that North American companies
should be able to .operate subsidiaries, operate
partnerships, and take over other firms in one another’s
countries,* exceptions were requested—for example,
in the case of Mexico’s petroleum sector (sec
“Petroleum” section below).

Services

Financial services

Under current law the U.S. financial-services
market is generally open to Mexican banks, as is the
Canadian market.*”  Mexico opened Government
banks to forcign and domestic investors in 1989; in
January of thc next year, it alicred its Constitution to
allow privatization of its banks.*®  Nonetheless,
Mexico still imposes considerable limitations on
activities by U.S. banks within its borders. More than
40 U.S. banks maintain representative offices in
Mexico, but only one U.S. bank, Citibank, conducts
business within Mexico.  (Citibank, however, is
prohibited from opening new offices in Mexico and
from offering a full range of banking services.) Under
current law foreign ownership in Mexican banks is
limited to 30 percent of voting stock.#?  Other
restrictions include limitations on the entry of U.S.
broker-dealers into Mexican capital markets. Again,
foreign firms are limited to a roughly 30-percent equity
stakc and, although they ma§ conduct research, cannot
offer broker-dcaler services.”®

Even before the NAFTA negotiations began, many
Mexicans claimed that because their country’s
financial-services industry had been privatized only
recently, it would suffer unfair competition from other,
more establishcd North American firms. The U.S.
administration noncthcless maintained that it wished to
seek openings in a varicty of financial services, such as
banking.5! ~According 0 press reports Mexico was
willing to case restrictions on forcign investment in its
banks. A Dccember 1 draft of the Mexican position
reporiedly indicated that Mexico would permit U.S.
and Canadian [inancial institutions o establish
subsidiaries inside its borders in 1998.  These
subsidiaries, however, would be limited t0 an
investment ceiling of 0.5 percent of total industry
capital. This ceiling would be increased in subsequent
years, atiaining a maximum of 5 percent by 2010.52

Other services

With regard to land wransportation, the United
Suates sought to libcralize “laws prohibiting
forcign-owned or -opcrated motor carriers from doing
business in a country, and [address] other barriers that
impede transportation efficicncy among the three
countries.”3 According 1o carly reports, the United
States, Canada, and Mexico concurred that the
agreement should cover international trucking,
railroads, and buses, and landside aspects of ports.
Among the areas excluded were maritime shipping and
civil aviation.

Trade in telccommunications services was a lopic
of consideration in the NAFTA negotiations as well. In
this context the United Statcs sought “to ensure access
and use of the scrvices of the public
iclccommunications network for the provision of
covered goods and services.”™*  One area of



disagreement that arose at the beginning of the
negotiations was so-called cultural industries (such as
broadcasting and publishing), which had been
exempted almost entirely from the provisions of the
CFTA.% In the NAFTA negotiations Canada
continued to maintain that its culral industries
required protection; the United States held that such
industries should be open to foreign competition.
Ambassador Hills repeatedly indicated that the United
States wished to include cultural industries in the
NAFTA if possible.¢

Finally, barriers to professional service providers
(such as accountants, architects, and lawyers) were also
discussed among the NAFTA parties. Both the United
States and Canada wished to follow the lead of the
CFTA in this area,” which seeks to ensure that
Canadian and U.S. businesses and service providers
have the necessary access to each other’s markets to
supply their goods and services.58

Standards

The Mexican Government is extensively involved
in the setting of product, labor, health, safety, and
environmental standards. Since the passage of 1988
legislation addressing the subject, the Government has
developed about 5,500 national standards, both
mandatory and voluntary.®  This degree of
involvement has not, however, ensured a fully
transparent system of establishing standards and
technical regulations. In Mexico public notification of
standardsmaking is virtually nonexistent, and the
channels through which the privale sector can
participate in the process are limited.60

Further, Mexican standards affecting the
environment, labor practices, and working conditions
have caused concern because they are in some cases
not as stringent as U.S. standards, not adequatcly
enforced, or both. Questions about the potential
impact of Mexico’s standards regime within a NAFTA
led to a trilateral factfinding meeting that was held
May 14 to 16 in Mexico City and that focused on the
country’s standards system.

In the subsequent NAFTA negotiations the
standards group generally did not address issues related
to labor or the environment. These topics were dealt
with in separate, “parallel” forums. (See “Paraliel
Issues™ section below.) Instead, the group focused its
efforts on the subjects of sanitary and phyiosanitary
conditions; other health and safety issues such as
medical devices, hazardous materials, pharmaceuticals,
and cosmetics; and technical standards and regulations
affecting industrial and consumer products.5!

The focus was not on standards themselves but on
the process by which they are established.52 The
United States sought to increase access to the Mexican
system through the creation and maintenance of a
system for both mandatory and voluntary standards
that would be open to input from domestic and forcign
parties. The U.S. negotiators also sought agreement on
the following issues: the importance of compatible

standards among the United States, Mexico, and
Canada; assurances that standards and technical
regulaions would not pose barriers to trade;
recognition of the right of each country to establish
rcgulations nccessary to address safety, health, and
environmental concerns; climination of redundant or
excessive testing and other approval requirements; and
the creation and maintcnance of conformity-assessment
regimes that would be open to both foreign and
domestic partics.3

Government Procurement

Both the United States and Canada are signatories
o the GATT Government Procurement Code, which
requires them to allow suppliers from all code
signatories to compele for government contracts under
conditions no less favorable than those given to
domestic suppliers.%* Accordingly, the CFTA was
based on the GATT code with a few exceptions: it has
lower threshold criteria for choosing what should be
open 1o compelitive bidding, for example, and it
improves on the transparcncy procedures outlined in
the code by incorporating an effective set of
bid-challenge proccdures .93

In its NAFTA negotiations on government
procurement, the United States sought to extend the
agreement negotiated under the CFTA to cover Mexico
(which is not a signatory to the GATT code) and to
liberalize it wherever possible.®® Issues to be
negotiated included transparency of procurement
procedures, a bid-protcst mechanism, coverage,
thresholds for coverage, and rules of origin.

Safeguards

In the NAFTA negotiations, as in the CFTA
ncgouations, all parties shared concerns about possibly
injurious increases in imports resulting from a future
accord. To that end there was agreement in both sets
of negotiations on the need for “safeguards” that would
temporarily curtail import surges causing harm to
domestic agricultural and industrial sectors. However,
there was also conccrn that this privilege not be
abused. Under the CFTA, safeguards (in the form of a
suspension of duty reductions or a temporary return (0
a most-favored-nation tariff level) could be employed
only in responsc o scrious injury during the
agreement’s “transition period” (until the end of 1998).
These safeguards could not last longer than 3 years and
could not extend beyond 1998.67

In the 1991 negotiations the United States sought a
“two-track” safeguard systcm. It would include (1) a
bilateral provision during a transition period enabling
an injured party to respond “quickly and effectively” to
increases in imports from a NAFTA partner that
adversely affected any industrial or farm sectors, and
(2) a global provision that would allow a NAFTA party
employing a safeguard measure to limit imports from
other NAFTA members as well as from all sources.58
(For morc on safcguard mcasures discussed in the
lalks, scc “Agriculturc” scction below.)



Dispute Settlement

One of the chief innovations of the CFTA was its
dispute-settlement mechanism.  Under the CFTA
general trade disputes between the United States and
Canada can bc referred to a binational panel of five
trade experts—two each chosen by each side, and the
fifth chosen jointly.5? There is also provision for a
binational panel of experts to review antidumping and
countervailing-duty determinations.”0

In the NAFTA negotiations the United States also
sought to establish a panel system to quickly resolve
controversies. However, it was noted that the actual
drafting of the text for such a panel would occur at a
more distant point in the negotiations, once the actual
framework of the NAFTA was clearer.”!

Intellectual Property

In congressional testimony on May 15, 1991,
Ambassador Hills noted that “the Mexican intellectual
property regime has suffered from a number of
deficiencies.” Among the deficiencies she cited were a
weak industrial property law and copyright laws that
(1) did not protect producers of sound recordings, (2)
granted no explicit protection to computer programs, or
(3) had lax provisions that led to considerable
misappropriation of copyrighted U.S. works such as
films and computer programs. Ambassador Hills
pointed out that as a result of such practices Mexico
had been placed on the Special 301 “priority watch
list” in 198972 but had been removed when, in early
1990, the Salinas administration announced plans to
revise the country’s industrial propenty law. The
Salinas government went on to introduce revised
copyright legislation in May of 1990. If these new
laws were enacted, Ambassador Hills said, the U.S.
negotiating team would *“use the NAFTA negotiations
to codify. . . our respective regimes and to correct any
remaining deficiencies.””

In June 1991 the Mexican Congress passed the new
industrial property law, which extended product patent
protection to pharmaceutical, chemical, and metal alloy
products, and even to some biotechnological
inventions.” The Mexican Congress also passed the
revised copyright law in July.”> After U.S. and
Mexican industry expressed dissatisfaction with the
limited scope of the copyright legislation, the law was

amended in August to include larger fines for-

copyright violators and to add protection for computer
software. As a result of this new legislation, the
director of intellectual property for USTR declared that
intellectual property had ceased to be “an issue of
contention” between the United States and Mexico in
the NAFTA negotiations.’”® The NAFTA parties
“generally agreed on the structure of the [NAFTA]
chapter on intellectual property,” thus permitting the
United States to presént an initial chapter text in
November.”’

Petroleum

Petroleum has long been the United States’ chief
import from Mexico.’”® Petroleum is, however, a
highly protected sector in Mexico, and it is controlled
by the Government-owned Petroleos Mexicanos
(PEMEX). Under the Mexican Constitution crude
petroleum exploration and production, production of
refined products and primary petrochemicals, and the
profits stemming from such activities are the province
of PEMEX alone.”

Although a number of Government-owned
enterprises, such as TELMEX, Mexico’s telephone
company, were privatized in 1990,80 it seemed unlikely
that the petroleum sector would follow suit or be
opened significantly to foreign entrepreneurs. In June
1991 Ambassador Hills declared that Mexico’s
constitutional prohibition on foreign ownership ‘was
considered to be off the negotiating table.8! In early
November, President Salinas vowed in his State of the
Nation address that he would not seek to alter
constitutional bans on foreign ownership of either oil
or electricity.32  Throughout the fall, however,
Ambassador Hills notcd that Mexico’s constitutional
restrictions did not preclude liberalization of the oil
sector in areas not covered by the constitution, such as
joint ventures and service agreements. She said that, in
this context, the Bush administration wished to open up
the Mexican oil sector as much as possible.53

Agriculture

Mexico and the United States have traditionally
engaged in an active trade in agricultural products.
Three-quarters of Mexico’s agricultural imports come
from the United States and, in 1990, the United States
purchased a full 90 percent of Mexico’s total farm
exports. In 1990 the value of this trade was almost
equal in cach direction, at $2.55 billion (U.S. exports to
Mexico) and $2.6 billion (U.S. imports from Mexico).
However, U.S. exports 10 Mexico have continually
faced a number of barriers, including tariffs, sanitary
requirements, and import-licensing and export-
performance regulations.  The Mexican import-
licensing system covers 200 product categories®4 and
applies to about 40 percent of the value of U.S. exports
o Mexico.85 Mexican agricultural exports to the
United States have for their part faced tariffs and other
barriers such as quantitative restrictions, health and
sanitary requircments, and marketing orders.

In 1991, as part of an ongoing effort to reduce the
number of foreign products subject to import-licensing
requirements, Mcxico dctermined that nectarines,
peaches, and apples did not require further licensing.
Commodities that still had to be licensed, however,
included poultry, table grapes, potatoes, com, wheat,
barley, malt, and most dairy products.3¢ Maintaining
that such licenses “are granted or withheld in an
arbitrary manner and ofien act as import bans,”
Ambassador Hills expressed a desire to “dismantle”
both the licensing system and the export-performance
regulations through the NAFTA negotiations. 37



The U.S. position in the NAFTA talks also called
for “an effective transition mechanism to enable
sensitive sectors to adjust to trade liberalization, as
well as a timely safeguard provision for certain
agricultural items.”88 Notably, the mechanism under
consideration in the NAFTA talks was not the “snap
back” tariff for agricultural products that had been
negotiated under the CFTA.39 (Under this scheme, a
high tariff could be reinstated if imports of a
“sensitive” agricultural product were large enough to
cause potential injury to domestic industry.) Instead,
U.S. NAFTA negotiators reportedly presented their
Mexican and Canadian counterparts in December with
a proposal to replace the “snap back” tariff in favor of
a tariff-rate quota. Under the U.S. proposal two sets of
tariffs would apply to sensitive agricultural goods: one
would apply under normal circumstances, and a higher
one would be instituted when imports exceeded a
predetermined level. Over time, the “normal” tariff
would be reduced and the quota expanded.?0

Food safety-—particularly the effect of
contamination from pesticides used by Mexican
farmers—has been a major concern of the U.S.
administration, which in its May 1 Response
committed itself 1o “maintain the right in the FTA 10
exclude any products that do not meet our health and
safety requirements.”®! " In the NAFTA negotiations it
was expected that Mexico might seek agreement to
permit agricultural products to be shipped from
disease- and pest-free zones as a way 1o ease the effect
of meeting U.S. sanitary and phytosanitary regulations
on Mexican shipments.  The subject of U.S.
marketing-order requirements is also expected to be
addressed 92 -

As a liberalizing coda to the year, President Salinas
introduced a bill on November. 7 that, by amending
article 27 of the Mexican Constitution, dismantled
barriers to private and foreign investment in the
country’s ejido (communal farm) system.%3 The bill
passed both houses of the Mexican Congress in
December.

Parallel Issues

Environment

One issue that was not covered in great depth in the
NAFTA talks but was of particular concern on Capitol
Hill and within the environmental communitics in all
three countries was the impact of a NAFTA on recently
industrialized Mexican areas along the 2000-mile
border region between the United States and Mexico.
This so-called “maquiladora” region has served as a
home to foreign-owned production facilities, or
maquilas, since the adoption of Mexico’s Border
Industrialization Program in 196594 Among other
concerns it was feared that the increased volumes of
trade expected under the NAFTA would lead to further

_program, the administration’s May

degradation of this environment—as well as the
general environments of all three NAFTA countries.

In its May 1 Response, the administration
committed itself to addressing environmental issues
related to the NAFTA “in parallel” with, but not as part
of, the actual negotiations. Several moves, including
an independent environmental review, were made in
this direction. (For additional discussion of this issue,
see the “Trade and the Environment” section of this
chapter.) '

Labor

The possible effect of a NAFTA on U.S. jobs and
on labor standards was also a topic of intense
discussion. The Bush administration forecast a net
gain of up to 64,000 U.S. jobs within 10 years;%5 other
sources predicted net gains of up to 130,000 U.S.
jobs.96 Estimates of jobs lost in absolute terms ranged
from 21,100%7 10 112,000 to as many as 550,000.%9
Workers in such sectors as construction, medicine,
hotels, -apparel, lumber, finance, and real estate were
considered o bec among the most vulnerable.
Accordingly, unions in both the United States and
Canada voiced strong opposition to the agreement.!%0

US. law currently provides for adjustment
assistance in the case of worker dislocation through
such programs as the Trade Adjustment Assistance
program (TAA) and the Economic Dislocation and
Worker Adjustment Assistance Act (EDWAA). (For
additional discussion of the TAA program, see chapter
S, “Import Relief Laws” section.) Although President
Bush’s budget for 1993 proposed eliminating the TAA
1 Response
included. a commitment to “a worker adjustment
program that is adequately funded and ensures that
workers who may lose their jobs as a result of an FTA
with Mcxico will receive prompt, comprehensive, and
cffective services.” In addition, the administration
announced its intention 1o pursue a parallel review on
workers rights issues through the U.S.-Mexican
Binational Commission.!01 It also announced that on
May 3 it had signed a Memorandum of Understanding
with - Mexico- that called for joint action and
cooperation on health and safety conditions, as well as
labor standards and enforcement. By the end of 1991,
USTR reported, the U.S. Department of Labor and its
Mexican counterpart had sct up with organized labor a
scrics of confcrences on hazardous industry. A study
on child labor was undcr way, and Mexican and U.S.
officials ‘responsible for cnforcement of workplace
safety standards and industrial hygiene testing had
cxchanged visits.!02

Striking a Deal

As Ambassador Hills maintained throughout the
year, the timing of the NAFTA was secondary to its
content. The talks, she said, would “take as long as
necessary to produce a good agreement.”103 At the
outsct some believed that the negotiations could take



anywhere from 18 months to 2 years to complete. !4
Significanty, ongoing trade disputes involving the
NAFTA partners—notably over pork, softwood
lumber, beer, and tuna—did not appear to sidetrack the
negotiations. At year’s end it seemed that the NAFTA
talks were well on their way and that an agreement
might be ready for initialing in the summer of 1992.

Uruguay Round
Negotiations in 1991

Technical Talks Resumed and
Groups Restructured

The Uruguay Round of multilateral trade
negotiations resumed on February 26, 1991, more than
4 years after the Round opened on September 20, 1986.
The February date marked the resumption of talks that
had been suspended the preceding December, when
negotiators in Brussels reached an impasse on
agricultural subsidies.!%> Arthur Dunkel—who, in his
capacity as GATT director-general (D-G), presides
over the Round—announced the resumption at the
brief February meeting of the Trade Negotiating
Committee (TNC), the body that oversees Round
activiies. D-G Dunkel also announced that. the
original 15 Uruguay Round negotiating groups would
be restructured into 7 issue-specific groups:
agriculture, textiles and clothing, services, rulemaking,
trade-related investment measures (TRIMs) and
trade-related intellectual property rights (TRIPs),
dispute settlement and the final act,!” and market
access. These groups began technical-level talks on
March 1, 1991, and chairmen for the groups werc
announced in April.

Final Negotiating Group Texts
Prepared

Following the March resumption of talks,
negotiators concluded that new deadlines for the
Round would be of little value until differences evident
at the Brussels meeting were narrowed further—and, in
particular, until the outcome of the effort o renew
“fast-track” negotiating authority in the United States
was clear. In May 1991, however, the U.S. House of
Representatives, followed by the Senate, voted not 1o
oppose the 2-year extension of fast-track autharity.

On July 30 D-G Dunkel held a brief TNC meeting
to review the progress made in 1991°s technical-level
talks. He announced that all elements were at hand o
enter the decisive phase in September, following the
summer recess, that would conclude the Round. At the
review he singled out agriculture, textiles, market
access, and services as areas that could move into
“negotiations proper,” following work done both

before and after the Brusscls meeting. TRIPs, as well
as somc arcas covered under the rulemaking group,
were deemed “ripc for the final political tradeoffs.”
D-G Dunkel even foresaw agreements in such areas as
TRIMs and antidumping—for which no common
necgotiating text yet existed. He asserted that such
agreements would “fall into place fairly quickly” once
the essential political decisions were taken.107

Introduction of the Dunkel Text

On Scptember 20 D-G Dunkel announced that
trade negotiators should aim to reach agreement on all
ncgoliating texts by late October or early November, in
order to conclude the Round by the end of 1991. He
indicated that he would present governments with a
complete revision of the Uruguax Round Final Act
presented at the Brussels meeting.!08

At a TNC meeting on December 20, 1991, D-G
Dunkel issued this revision of a complete Uruguay
Round agrecment, with final texts for all subjects.
Entitled the Draft Final Act Embodying the Results of
the Uruguay Round of Muliilateral Trade Negotiations,
the document included proposed compromise (exts
that, drawn up on the initiative of the director-general
in consultation with the chairmen of the negotiating
groups, covered areas in which negotiators had not yet
rcached agrecment. As hc explained it, “This
document is thc outcome both of intensive negotiation
and/or arbitration and conciliation: negotiation among
you, the participants, and arbitration and conciliation
by the Chairmen when it bccame clear that, on some
outstanding points, this was the only way to put before
you a complete, consolidated text.”1%9

D-G Dunkel noted that his draft agreement
(commonly known as thc “Dunkel text”) represented
the first comprehensive text available. It would, he
obscrved, permit Round participants to begin assessing
the balance of potential benefits and concessions that
would accruc from an ovcrall trade-liberalization
package. D-G Dunkel underscored the fact that the
Punta dcl Esic declaration, which inaugurated the
Round, called for negotiations to take place as a
“single undertaking” and that, as such, “these
negotiations are governed by the principle that nothing
is final until everything is agrecd.” Accordingly, the
director-general urged participants to evaluate the draft
text on its merits as a single package.

Once a final text was agreed upon, D-G Dunkel
noted, there would be scveral outstanding matters to
resolve before the Uruguay Round could conclude.
Foremost among thcm was the completion of
commitment schedules!!?  for the market-access
negotiations,  agricullure  ncgotiations  (including
rcductions for both domestic supports and export
subsidies), and  tradc-in-services  negotiations.
Completion of these schcdules would allow the Group
of Negotiations on Goods (GNG) to proceed with its
final evaluation of the Uruguay Round package of
agrcements, as called for in the Punta del Este
declaration. The sole remaining requirement would be



to review the entire package for legal conformity and
internal consistency.

On a final note at the December meeting, D-G
Dunkel called for the TNC to reconvene on January 13,
1992. After an initial review of the director-general’s
text, participants would enter the final leg of
negotiations in the Uruguay Round. During this time,
they. would amend the text in accordance with tradeoffs
negotiated by the highest level officials of governments

participating in the Round.

Four-Track Process to Conclude
Round

At the TNC meeting held on January 13, 1992,
participants agreed to follow a four-track process
toward conclusion of the Uruguay Round. D-G
Dunkel set out four areas that, although not precisely
defined, would be pursued simultaneously by countries
engaged in the Round. These areas included—

(1) Negotiations on market-access issues, such
as tariff and nontariff barriers, in bilateral
and multilateral meetings;

(2) Negotiations on opening markels to trade
in services;

(3) Legal review of the conformity and
internal consistency of the Dunkel text,
which would in particular focus on
enforcement procedures to ensure a strong
legal foundation and sanctions against
noncompliance; and

(4) Possible changes or adjustments to specific
items in the Dunkel text, to be agreed at the
TNC level.

No formal schedule was set at the January mecting
for completing this four-track process, although at the
time negotiators initially saw Easter (April 19, 1992) as
an informal target date. Participants believed that after
Easter, political events, such as elections in the United
States and a number of European countries, would
begin to overtake events in the Round and would
disrupt the negotiations necessary at the political level
until late in 1992. Thus, in January 1992 negotiators
were aiming to reach an agreement in principle among
all participating governments that would “conclude”
the Round in a few months, although drafting of
implementing legislation and ratification by national
governments might extend beyond that time.!!!

Dunkel Text Highlights

D-G Dunkel stressed that his text was
comprehensive and took account of the “substantial
progress” made since January 1991, striking the “best
possible balance across the board of the long

negotiating agenda of this Round,” while pointing out
missing ingredients (schedules of commitments from
each country for the three areas of market access,
agriculture, and services). Dunkel indicated that work
from January 1992 onward would be based on a global
approach—meaning, among other things, that nearly
all of the individual negotiating groups under the GNG
would cease to exist. The sole survivor, the Market
Access Group, would continue to help complete
country commitments in the market-access area, as the
Group of Negotiations of Services (GNS) would
continue to hclp complete country commitments in its
area of services.!'? Following are highlights of the
text’s!13 key provisions. 114

Agriculture

Agriculture remained the most hotly disputed item
in the 1991 sessions of the Uruguay Round. The
Government of France announced its rejection of the
Dunkel text even before the text was released,!!5 and 3
days after the text became public, trade and agriculture
ministers of the EC said that substantial revisions
would be required before they could agree to it.116

The agriculturc text presented a complicated
regime of support rcductions in the three areas under
discussion—intcrnal  support, market access, and
export competition—over the 6-year span from 1993 to
1999. Developing countrics would receive special and
differential treatment: they would be allowed up to 10
years to implement the measures. The text called for a
review of the reform process after 5 years, with a view
lo continuing 1o liberalize trade in agriculture. .

Internal support

Except for agreed exemptions internal support
prices would be cut by 20 percent, using an aggregate
measure of support (AMS) based on average support
levels prevailing in 1986-88. Agricultural programs
with little or no production- or trade-distorting effects
would be cligible for cxemption from support
reductions. These programs included general
government service programs (research, pest control,
extension services, and so on); food-security
stockpiles; domestic food aid; direct producer
payments, decoupled income support, and income
safety-net  programs; disaster-relief payments;
structural adjustment and environmental payments; and
regional assistance programs.  All programs not
exempt would be reduced, although credit would be
allowed for liberalization mcasures taken since 1986.
Reductions would also not be required below a de
minimis lcvel of 5 percent (10 percent for developing
countrics).

Marker access

Barricrs to market access would be converted to
tariffs (so-called “wriffication”), would be bound in the
tariff schedules, and would be reduced by an average



of 36 percent from 1993 to 1999. The minimum
reduction per tariff line item was 15 percent. Although
there was no provision in the draft text for
“rebalancing” as proposed by the EC—a process
through which certain tariff barriers could be increased
in return for reductions in others—the 15-percent
minimum reduction meant that some products could be
reduced by this minimum reduction and others could
be reduced more than the average to achieve the
overall 36-percent reduction. The text also contained a
provision that would ensure, beginning in 1993,
minimum access equal to 3 percent of domestic
consumption to be established in countries where there
is no current access or access less than 3 percent. This
3 percent minimum would rise to 5 percent by 1999.
Countries with access above 3 percent would maintain
and increase that percentage during 1993-99. The
market-access provisions also included agricultural
safeguard provisions, which would be triggered by
changes in both prices and quantities. Participants
would initiate negotiations to continue the reform
process 1 year before the implementation period ends.

Export competition

The export-subsidy reductions in the Dunkel text
focused primarily on subsidies that are linked to export
performance. Export subsidies would be reduced by
24 percent in terms of volume and by 36 percent in
terms of budget outlays, based on export subsidics in
force during 1986-90. Export subsidies for primary
products used in processed products would be subject
to the budgetary reductions only. Participants would
undertake to avoid introducing export subsidies on
agricultural products not already included during the
base period.

Health measures

A Draft Agreement of Sanitary and Phytosanitary
Measures provided that signatories would endeavor to
apply only health measures based on scientific
evidence to traded agricultural goods. The text
encouraged use of international standards, although it
recognized the right to use stricter ones. It also
recognized the benefit of agreement on the equivalency
of standards and on pest- and disease-free areas (areas
or regions that do not necessarily cover the same area
as do national political boundaries).

Textiles

Textile negotiations in the Round have resulted in a
complicated proposal for a regime to bring world
textile trade under GATT rules within 10 years. The
liberalization of trade in textiles, according to the
Dunkel text, would be achieved through a three-stage
phaseout of the textile quotas under the Multifiber
Arrangement (MFA), while items remaining under
quota during the transition would receive increases in
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within-quota growth rates that are greater than those
already in place. Stage one would be the 3-year period
from 1993 to 1995; stage two would be the 4-year
period from 1996 to 1999; and stage three was slated to
last 3 years, from 2000 to the end of 2002.

At the start of stage onc, products which in 1990
accounted for not less than 16 percent of the total
volume of products covered by the agreement would
be integrated into GATT disciplines and removed from
quota restrictions. These products shall include items
in each of the textile groupings of tops and yarns,
fabrics, madcup textile products, and clothing. In stage
two, 17 percent would be removed from quota. In
stage three, 18 percent would be removed. Any
remaining textile quotas would be eliminated in 2003
at the end of stage three, and all textiles under the
agreement would be intcgrated into the GATT.

Items remaining under a quota during the transition
would enjoy an increase in the quota growth rates
already existing under bilateral agreements in 1992, In
stage one, the level of each quota would increase
annually by 16 percent more than the existing growth
rate; in stage (wo, the growth rate mandated by the first
stage must be raised annually by 25 percent; and in
stage three, the rate established in the second stage
must be raised annually by 27 percent. When
restrictions applied by an importer to a supplier
represent 1.2 percent or less of an importer’s total
restrictions, as mcasurcd at the end of 1991, market
access for the supplicr would be qualified to advance
onc stage in quota growth rates or gain improved
market access through cquivalent improvements
mutually agrced by the two parties.

Signatories would bc authorized during this
ransition o apply GATT article XIX safeguard
restrictions to trade in textiles based on certain
provisions for selective, rather than nondiscriminatory,
most-favored-nation (MFN) safeguard action, until
these products are integrated into the GATT under the
draft agreement. Safeguard action would be based on
the concept of cumulative damage from increased
quantitics in total imports of a product rather than from
injurics sustaincd from individual instances. The text
also provided for action consistent with domestic laws
and procedurcs o prevent illegal transshipments. In
addition, it would rcquirc both industrialized and
developing countries to improve market access for
textiles, although the text would apply only to current
GATT members.

Services

Framework Agreement

Negotiations on a Gencral Agreement on Trade in
Scrvices (GATS) madc up onc of the four tracks set out
by D-G Dunkel at the January 1992 TNC meeting.
Discussions would revolve around (1) the “framework™
agrecment that sets oul basic obligations, such as MFN
rcatment and transparcncy; (2) annexes that would



contain additional provisions for particular sectors,
which currently include financial services, labor
mobility, telecommunications, and  air-transport
services; and (3) market-access commitments that
would secure the specific elements to which the
general legal provisions apply in (1) and (2).

The draft framework in the Dunkel text set out
universal obligations that apply to trade in services,
presented in six sections or parts. Part I contained an
introduction. In part II the Dunkel text included
articles on general obligations and disciplines that
concern MFN, transparency, disclosure of confidential
information, increasing participation of developing
countries, economic integration, domestic regulation,
recognition, monopolies and exclusive service
providers, business practices, emergency safeguard
measures, payments and transfers, restrictions 1o
safeguard the balance of payments, government
procurement, general exceptions, security exceptions,
and subsidies.

Other parts of the draft GATS covered specific
commitments on market access (part III), such as
national treatment; progressive liberalization (part 1V),
including negotiating schedules of commitments and
their modification; institutional provisions (part V),
such as dispute settlement, joint action, and a GATS
Council, as well as relations with other international
organizations; and final provisions (part VI) covering
accession, denial of benefits, and annexes.

Sector annexes

The four sector annexes to the draft GATS covered
financial services, labor mobility, telecommunications,
and air-transport services.  Previous discussions
concerning an audiovisual annex or cultural exemption
for national media industries were dropped from the

text.!'” The financial services annex would allow

regulators to take prudential measures to safeguard the
integrity of financial systems and to harmonize with
the prudential measures of another country. The
market-access and national-treatment provisions in the
annex were reduced from obligations to guidelines.

MEN derogations

A sanctioned departure from otherwise accepted
GATT rules, a derogation is considered an adaptation
by a contracting party to the accepted norm that does

not lessen or challenge the accepted or permanent:

validity of the general rule or regime. According to the
Dunkel text derogations from applying MFN treatment
would still be possible on a sector-by-sector basis, but
in principle derogations would last for no longer than
10 years (with a review after the first 5 years). An
overriding aspect of any MFN derogation from a draft
services agreement is that the United States has
insisted that no services agreement can go forward
containing provisions for generalized MFN (rcatment
until satisfactory market-access commitments have

also been agreed.!'® The United States has argued that
without substantial market-access commitments from
other countries, across-the-board MFN  treatment
would tend to keep U.S. markets for certain services
open, while operating 10 keep other countries’ markets
closed.!'® Thus the United States has sought a tradeoff
between granting MFN treatment in services and other
countries’ commitments 10 open their markets to
foreign competition concerning those services,120

The United States has also sought specific
derogations  from market-access opening and
national-treatment commitments in service sectors that
have been extensively covered by bilateral agreements,
such as the maritime and civil aviation sectors.!2! The
United States has sought exemption as well from
applying MFN commitments for basic long-distance
services in the teleccommunications sector. However,
U.S. negotiators have made it clear that this derogation
may be open to negotiation, in a bid to ensure that
other countries meet certain liberalizing conditions in
their home markets.

GATT Rulemaking

Safeguards

As presented in the Dunkel text, the safeguards
agreement would require that a country taking a
safcguard action under GATT article XIX follow more
open, transparent procedures in taking such action.
The text would discourage taking safeguard-like
actions outside of GATT disciplines, so-called “gray
area” measures such as voluntary restraint agreements
(VRAS), by prohibiting their future use. The draft text
also would require a phascout of VRAs and similar
“gray area” measures over a “reasonable” period of
time. Bul, as a tradeofT, the text would also provide
that affected exporters waive their rights to retaliation
for the first 3 years of any safeguard action. Safeguard
measures would be limited to a maximum of 8 years.
Procedures 1o ensure a transparent, public process for
laking safcguard measures against imports surges
would include (1) a public hearing or similar
opportunity o present and challenge opposing views,
(2) a published report with a detailed analysis by the
investigative body explaining the decision to take
safeguard action, (3) clearly dcfined criteria for injury
dcterminations, (4) progressive liberalization of
safeguard measures each year they are effective, and
(5) the right 1o take special safeguard measures when
perishable products are concerned.

Trade-related investment measures

The Dunkel text would strengthen disciplines
regarding TRIMs by prohibiting both domestic-content
and trade-balancing rcquircments where firms must
cxport in order to import. This prohibition would
apply whether export balancing were a requirement to
invest or a precondition Lo qualily for certain benefits.
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However, the text would not prohibit expor
requirements.

Industrial countries would be given 2 years to ban
these trade-balancing measures. Developing countries,
which typically make use of such investment measures,
would be given 5 years to phase out investment
measures that conflict with the text’s prohibitions.
Least developed countries would be given 7 years to
remove trade-balancing rules. However, new firms
entering the market could have equivalent TRIMs
imposed on them during this phaseout, so that they
would not put firms already present at a disadvantage.

Antidumping

The Dunkel text contained a number of additions
and clarifications to the Antidumping Code. The text’s
anticircumvention provisions would address, for the
first time, cases in which foreign exporters invest in
minimal assembly plant operations in a host country so
that they can avoid (or “circumvent”) antidumping
duties.'Z Concerns about circumvention had been
raised by both the EC and the United States.

The text also addressed requirements to be
followed in antidumping proceedings, (1) providing a
de minimis dumping margin of 2 percent; (2)
instituting a “sunset” provision to phase out dumping
orders after 5 years; and (3) changing certain
methodologies currently used to determine dumping
margins, such as national price averaging. Thesc
changes have been very controversial with U.S.
manufacturing interests.

Subsidies

The Dunkel text would provide stricter disciplines
for trade-distorting subsidies than currently exist. The
text would prohibit both de facto and de jure export
subsidies, as well as local-content subsidies. The text
also would provide that large domestic
subsidies—greater than 5 percent of total ad valorem
value—would be considered automatically as likely to
have injurious effects on the trade intercsts of other
signatories. The Dunkel text set out a category of
subsidies that signatories would agree not to challenge.
Certain regional development subsidies would be
permitted, as well as certain research subsidies. Basic
industrial research subsidies, totaling up to 50 percent
of the total research cost, would be allowed; applied
industrial research subsidies of up to 25 percent of cost
would also be permitted. No development or prototype
subsidies, however, would be allowed. For the same
reasons as in the antidumping text (above), the draft
text on subsidies and countervailing measures also
would provide anticircumvention provisions to prevent
an exporter’s minimal investment in plant operations in
a host country as a means to avoid or “circumvent”
countervailing duties that have becn levied on a
product.
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Government procurement

Negotiations concening the GATT Government
Procurement Code procecded in the GATT Committee
on Government Procurcment; they were held in
parallel with, but were not part of, the Uruguay Round.
A ycarend draft of the Government Procurement Code,
relcased under the responsibility of the Commitiee
chairman, indicated that issucs concerning coverage of
the code were the main items 10 be concluded in 1992.
The Dunkel text would, however, seek to clarify the
existing procedures for accession aimed at helping
developing countries join the code.

Key signatories, notably the United States and the
EC, favor expansion of the code to cover as much
remaining central government procurement as possible.
This expansion would include coverage of the
European government-dominated utilities industries,
cncompassing the encrgy, telecommunications, and
transportation sectors. These sectors, which U.S.
ncgotiators have sought to include, were excluded
under the original Government Procurement Code,
which was ncgotiatcd during the Tokyo Round.
Negotiators have also sought coverage of procurement
markets for services. However, a particular stumbling
block for EC negotiators has been equivalent coverage
of the U.S. telecommunications sector, which is
dominated by private firms, notably the regional Bell
operating companies that enjoy monopolies in the
provision of ccrtain basic telephone services. The
yearend draft of the code covers only
government-controlicd  tclccommunications:  entities,
such as Europcan Post, Tclcphone, and Telegraph
(PTT) agencics or Telccommunications Admini-
strations (TA). Hence, the code would not extend to
U.S. privatc tclccommunications firms unless specifi-
cally ncgotiatcd. The draft provisions of the code
would prohibit procurement offsets for developed-
country signatories and also improve enforcement of
the code through a bid-challenge procedure.

Dispute settlement

The Dunkel draft envisions an integrated
dispute-settlement system that would aim to provide
stricter GATT disciplines to all Uruguay Round
agreements.  The text would provide for more
automatic establishment of panels, adoption of panel
reports, and compensation.

Under the Dunkel dralt, panel reports would be
adopted within 60 days unlcss GATT Council members
rejected the report by consensus. Panel reports could
be appealed o a newly created Appellate Body, which
would ensure consistent interpretation of all the
Uruguay Round accords. The Appellate Body would
be composed of a pool of seven members, each a
recognized authority in law, international trade, and
GATT matters. Three members chosen from this pool
would serve on any onc case. Failing implementation
of pancl rccommendations, compensation through
rctaliation would bc permiucd within 30 days of a
request by the injured party, unless GATT Council



members were 10 reach a consensus and reject the
request. The Dunkel draft would also provide for the
principles for ‘“‘cross-retaliation” across sectors and
agreements.  Such cross-retaliation could serve 1o
increase the effectiveness of the dispute-settlement
system by strengthening the leverage of sanctions
against traded items considered more significant by the
offending disputant.

Intellectual Property Rights

The text concerning trade-related intellectual
property would set new or higher standards for
protection of the intellectual property rights embodied
in patents, copyrights, trademarks, trade secrets, and
semiconductor chips, as well as for enforcement of
these standards within countries and at their borders.

The Dunkel draft would protect a patent for 20
years from its filing date, would limit compulsory
licensing, and would protect product and process
patents for such goods as pharmaceuticals and
agricultural chemicals. The text would requirc
signatories to provide copyright protection o sound
recordings for 50 years, give computer software the
same protection as “literary works,” afford data bases
protection as compilations under copyright, and extend
exclusive rental rights to sound recordings and
computer programs.

Trademark protection would be extended to
include service marks and would be strengthened for
internationally known trademarks. The draft text
would also prohibit compulsory licensing or linking of
trademarks. In addition, it would protect trade secrets.

Developing countries would have a 10-ycar
transition period before they would be required 1o
comply with the text’s patent and copyright provisions.
Signatories would aim to avoid conflict over
geographical indications by avoiding future situations
in which misleading names might misrepresent a
product to consumers. Such indications already in use,
however, would not be required to be changed.

GATT Institutions

The draft text would establish a Multilateral Trade
Organization (MTO), which would administer (1) the
GATT and the Tokyo Round agreements, as amended
by the final act of the Uruguay Round; (2) the GATS:
(3) the Agreement on TRIPs; (4) the integrated
dispute-settlement process; and (5) the trade policy
review mechanism. The MTO would therefore be in a
position to administer already-concluded GATT rules
and agreements covering trade in goods on a consistent
and integrated basis with the new agreements
negotiated during the Uruguay Round, such as for trade
in services and for TRIPs. Membership would be
limited to those GATT contracting parties that would
accept the entire package of rights and obligations. As
a result the problem of “free riders”—nations that take
advantage of rights arising from certain GATT rules

but that do not honor the obligations of other
rules—would be avoided. Many members of Congress
have been critical of the MTO, stating their beliefs that
US. laws would be undermined by this “higher
authority,” particularly that the United States would not
be permitted to have tougher trade laws than those
agreed 10 in thc Uruguay Round (e.g. concerning
antidumping laws). However, the U.S. administration
doces not agree that the MTO would have this kind of
authority, being instcad more of an elaboration of the
present organization simply in order 1o give the current
GATT a clearer Icgal status.

Market Access

Negotiations on market-access commitments that
involve reductions of tariff and nontariff barriers to
goods (including tropical products), were slated to
continue into 1992, as one of the four tracks outlined
by D-G Dunkel at the January 13 meeting of the TNC.
The commiiments offcred in these market-access
ncgotiations will depend in large part on what is
ultimately agreed to in the final text of the other
Uruguay Round agrecments. These access
commitments will help adjust or “fine tune” the
balance of rights and obligations undertaken by
signatories accepting the final text. Major items still at
issue include the U.S. initiative for reciprocal duty
elimination  (“zero-for-zero” proposals) in nine
industrial areas!23 and the EC’s desire to reduce certain
U.S. wariff peak rates.

Trade and the Environment

The formulation of wade and environmental
policies have, up to now, been pursued on largely
scparate tracks. Howecver, the Office of Technology
Assessment (OTA) has suggested that “the potential for
conflict between environmental concems and
international trade is incrcasing,” as a result of a
proliferation of domestic and international .
environmental rules and the rapid expansion of global
trade and investment flows.!24 Several developments
in 1991 pinpointed potential conflicts between trade
and environmental interests and spurred global efforts
to find common ground. Late in the year a GATT
panel ruled against an cnvironmentally driven U.S. ban
on Mexican tuna, and pressurc was exerted on the U.S.
administration to address cnvironmental issues in the
context of negotiations toward a North American Free-
Trade Agreement (NAFTA).

Partly as a result, several important steps were
taken by international organizations in 1991 to address
the tensions between trade and environmental policies.
The GATT Council held a discussion on the issues on
May 29-30, 1991, and in the fall decided to reactivate
the long-dormant Group on Environmental Measures
and International Trade. In June, the Organization for
Economic Cooperation and Dcvelopment (OECD)
issucd a rcport on the matter and undertook to pursue
additional swdy. Exiensive preparatory work was also
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under way for the United Nations Conference on
Environment and Development slated to be held in
June 1992 in Rio de Janeiro, Brazil. Various other
organizations and academics also attempted to analyze
the interrelationship between trade and environmental
policy. ;

This work has already resulted in the publication of
numerous papers on the matter, and much more is in
process. A review of several of the studies suggests
that there is widespread agreement that trade policy
can affect the environment and vice versa. However,
there is considerable debate about the nature of thesc
effects. This section looks at the issue from a trade
policy perspective. It briefly reviews some of the
major policy connections identified so far; describes
several major institutions, international agreements,
and U.S. domestic laws relevant to trade and the
environment; and highlights the steps taken in 1991 to
respond to the challenge of achieving the dual
objectives of maintaining a liberal system for the
conduct of international trade and protecting the earth’s
environment in the interest of cumrent and future
inhabitants.

The Impact of Trade Policy on
the Environment

The GATT Secretariat notes that “views differ
regarding the impact of intemational trade on the
quality of the natural environment. For some,
expanding trade is a source of increased wealth and
diffusion of technology, both of which enhance
societies’ ability to protect and up-grade their
. environments. Others argue that unrestricted tradc can
be harmful to the environment, especially when a
country’s environmental policies are weak or
non-existent.”125 Because prices and markets do not
necessarily fully account for environmental benefits
and costs, the OECD notes that “trade can sometimes
contribute to environmentally adverse patterns of
production, unsustainable exploitation of natural
resources, or commerce in polluting or hazardous
products.”126 At a more general level, there is concern
about the environmental impact of increased economic
growth engendered by trade liberalization and by rapid
economic development.!?’

Sectoral trade policy may affect the environment in
a number of ways.!28 The structure of trade barriers
and preferences in developed countries, for instance,
may encourage less developed countrics to export
products involving manufacturing processes or
agricultural practices that harm the environment.
Agriculture is one sector in which this deleterious
effect has been alleged. Developed countries like the
United States, Japan, and the EC restrict access to their
markets for foreign agricultural goods and sometimes
dispose of surplus crops on world markets, depressing
prices and thereby discouraging agricultural production
in the developing world. Export subsidies on products
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such as agricultural commodities and domestic
subsidies on fertilizers and water credits can lead to the
overuse of land resources in developed countries.
Some allege that, on balance, these practices harm the
environment.129

Perhaps the most common concern expressed by
environmentalists is that trade liberalization may result
in a lowering of environmental standards. There are
two principal ways this relaxation of standards may
come about. First, there is concern that trade and
investment liberalization could result in pressure on
domestic regulatory authoritics o loosen enforcement
or lower standards so that they might preserve local
jobs and income.!30  Second, environmentalists
sometimes perceive that efforts to remove nontariff
trade barriers and equalize regulatory burdens on
producers undermine the goal of environmental
protection. For example, there are fears that efforts to
create uniformity in environmental regulation through
the harmonization of standards may result in a
lowest-common-denominator approach. Furthermore,
1o the extent that regional and multilateral trade
liberalization efforts strengthen the process for
imposing and enforcing environmental standards,
cnvironmentalists warn that these efforts may also limit
the options available 0 policymakers to achieve
cnvironmental goals.!3! For this reason some U.S.
environmental groups have expressed concemn about
efforts within the GATT Uruguay Round intended to
ensure not only that domestic regulations are fully
justified by scientific evidence, but also that such
regulations arc no more stringent than needed to
achicve the desired end. They argue that flexibility
may be neceded to prevent environmental damage even
in the facc of uncertain scientific evidence.!32

The Impact of Environmental
Policy on Trade

Environmental policy can have both direct and
indirect effects on trade. The most straightforward
effects on trade result from the use of trade measures as
a means of advancing environmental goals. Import and
export controls have been imposed to restrict or
prevent shipment of hazardous materials and scarce
resources. Unilateral or multilateral trade restraints
have been uscd to deter trade in endangered species
and to prevent the transborder spillover of pollution.
Some countrics have used tradc measures in an attempt
1o influence other nations’ cnvironmental priorities and
practices. Among thc reasons cited for such actions
arc the need Lo preserve endangered species that belong
to a foreign or intcrnational habitat or to end
production practices that are considered cruel to
animals. Furthermore, trade measures have been used
10 encourage participation in multilateral agreements
intended to deal with global environmental problems.

Morc subtle effects may result from domestic
cnvironmental regulation. The OECD notes that
“environmental policies have been dominated by



regulatory approaches” such as the setting of
mandatory standards for environmental performance
by producers (such as controlling factory emissions of
pollutants or the handling of hazardous wastes) and
their products (such as the use of emission controls on
automobiles). However, a country’s use of standards
labeled as environmental may actually serve as a trade
~ barrier. For example, the requirements may be unclear
or difficult to comply with, inconsistently
administered, or “unnecessary.”!33 Deciding whether a
particular measure is “necessary” involves an
assessment of the risk associated with the situation at
hand as well as the availability of other, less onerous
measures to achieve the goal.[34

From a trade policy perspective, it is important to
draw a distinction between regulations regarding
production processes and those addressing end
products in terms of their final characteristics, use, or
disposal.  Differences in the former types of
environmental regulation among nations can affect the
international competitiveness of producers, as they are
generally only applicable to manufacturers or farmers
located within a country’s own territory. For instance
domestic  regulations that  prohibit  cenain
manufacturing processes or ban or restrict the use of
certain inputs in the manufacture of a product may
raise production costs and constrain domestic firms’
participation in the global market. Competing firms in
other countries may be able to produce the same
product through cheaper but less environmentally safe
procedures and then market this product at lower
prices.

The OECD has suggested that domestic regulatory
authorities often fail to take into account how the cost
of compliance with new environmental standards
affects the global competitiveness of producers.!36
Partly as a result, domestic producers may complain
that they are no longer operating on a “level playing
field” and urge action to rectify the situation. These
business interests often find common cause with
environmental groups and with workers wishing 1o
deflate political pressures to lower the standards at
home, the GATT Secretariat notes. 137

One result is that trade liberalization initiatives
have increasingly been accompanied by efforts to
encourage countries with lower environmental
standards to raise them to levels comparable to those of
the importing country.!3 This proposition certainly
was suggested in the U.S. debate on NAFTA, although
it was not ultimately part of the formal NAFTA
agenda. As part of its 1992 program, the European
Community (EC) is in fact “harmonizing” a number of
disparate national standards. The effort is difficult
since it involves bridging differences in regulations
reflecting the various climatic conditions, social
values, and wealth of 12 countries whose histories of
environmental protection are quite  different.
Nevertheless, at least one analyst has concluded that
the EC is succeeding in “harmonizing up” regulatory
requirements.!39 A slight variation on the theme is
contained in 1990 amendments to the Clean Air

Act.'®  Among other things, Congress directed the
President to:

. . identify and evaluat[e] the economic
effects of [the differences between U.S. and
foreign] air quality standards and controls,
[and to propose a strategy] for addressing
such economic effects through trade
consultations and negotiations.

Altematively, producers and environmentalists
have joined to advocate the provision of subsidies,
such as pollution-abatement assistance, to cover the
costs incurrcd in complying with strict domestic
regulations. Thesc subsidies may, however, represent
competitive  barriers to  foreign producers.!4!
Similarly, the use of environmental taxes and charges
may have trade implications if their impact on
domestic and foreign suppliers differs.142 It has also
been suggested that cooperative international
programs, such as tradeable emission quotas and
permits, can be wused to control transborder
pollution.!43

Not a Zero-Sum Game

Some cxperts believe that trade and environmental
concerns can not only complement each other, but
acwally can often be muuwally beneficial.144 In a
recent book, Michael Porter argues that—

stringent standards for product performance,
product safety, and environmental impact
conribute  to creating and upgrading
compelitive advantage. They pressure firms
to improve quality, upgrade technology, and
provide fcalures in areas of important
customer (and social) concern. . . .Particularly
beneficial are stringent regulations that
anticipate ~ standards  that  will spread
internationally.!45 :

With the advancement of environmental regulation,
such countrics as the Unitcd States have seen the
growth of an entire multifaceted environmental
industry comprising developers of environmental
technology, manufacturers of environmental controls,
engineers, and consultants. As other countries move
toward more environmental regulations, firms that can
offer such products and skills are likely to be among
the beneficiaries. By the same token, trade can benefit
the environment by fostering greater access to
environmental technology and less ecologically
damaging inputs (for instance low- as opposed to
high-sulfur coal).!46

Years of Concern

Unlike the global trading system, which has been
largely govermed by a single set of rules and an
international institution, the GATT, to administer them
for nearly half a centwry, there is no comprehensive
intcrnational  agreement  or single body on
environmental maters.  International attention to
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environmental issues was institutionalized in 1972 with
the adoption of the Stockholm Declaration on Human
Environment. That declaration codified basic
international principles recognizing the responsibility
of nations to ensure that activities within their
jurisdiction do not cause damage to the environment of
other countries.’4” The Stockholm Conference at
which the declaration was adopted was the first major
international conference on the global environment.148
Another important contribution of the conference was
the establishment of the United Nations Environment
Programme (UNEP), which continues to facilitate
international research and education programs and to
bring countries together to negotiate treaties.!49

A recurring theme underlying discussions of the
environment is that of ‘“sustainable development,”
which the GATT Secretariat says connotes two notions:
the need to do a better job of identifying and valuing
the environmental effects of economic activity, and the
desirability of passing on to future generations at least
as much environmental and manmade capital as the
present generation inherited.!>® One outgrowth of this
concept is an increasing awareness of the nced to
reconcile trade rules with the fostering of
environmentally sustainable growth. This nced is
particularly pressing in light of the marked disparity
between the economic conditions in developed and
undeveloped countries. Less developed countries ofien
have to cope with such overwhelming problems as
unemployment, malnutrition, and infectious disease,
and therefore lack the resources to turn their auention
to environmental quality and occupational hcalth
risks.151

In 1983, the World Commission on Environment
and Development (the Brunddand Commission),
established by the United Nations (U.N.) General
Assembly, called for the mandates of the GATT and
the U.N. Conference on Trade and Devclopment to
include attention to the environmental problems of
developing countries. In 1987 the Brunduand
Commission presented a report emphasizing that the
activities of these organizations “should reflect concemn
with the impacts of trading partners on the
environment and the need for more elfective
insruments to integrate  environmental and
developmental concerns into international trading
agreements.”!52 The main findings and
recommendations of the Brundtland Commission were
approved by consensus by the U.N. General Assembly
in 1987, along with another document prepared by
UNERP entitled Environmental Prospective to the Year
2000 and Beyond.!53

These documents provided a broad framework for
national action and international cooperation on
programs aimed at sound environmental development
and served as the foundation for the concept of the
1992 United Nations Conference on Environment and
Development (UNCED), otherwise known as the Earth
Summit.  This conference, marking the 20th
anniversary of the Stockholm Conference, was 10 be
held in June 1992 in Rio de Janeiro, Brazil. It was to
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focus on sustainablc development issues, which in turn
address trade-related matiers such as technology
transfer from developed to developing countries;
monitoring of encrgy supplies; protection of depletable
natural resources (water, soil, forests, biological, and
genetic resources); changes in the systems of
incentives and penalties that motivate economic
behavior; and transitions in  production and
consumption patterns in industrialized countries.!5¢ In
addition, somc environmental organizations re-
commendcd that UNCED cndorse the establishment of
a U.N. environmental organization with the authority
1o sct international cnvironmental standards.!53

National Environmental
Measures With Trade Provisions

The environmental interests in some countries have
garnered support for the passage of environmentally
based laws that affect intcrnational commerce. For
example, the treaty that established- the European
Economic Community pcrmits member states to
promulgatc national environmental measures that are
morce stringent than thosc adopted by the Community
as a whole.136 (U.S. environmental laws also generally
allow individual states o adopt state programs that
incorporalc morc stringent requirements than those
imposed by the Federal law.) This provision has been
cited as justification for some member states, such as
Germany, Denmark, and the Netherlands, to "pass
bottling and packaging laws that affect trade by
restricting the types of containers in which certain
products can be imporicd. Although the European
Court of Justicc upheld a Danish law mandating the
use and recycling of bottes,!57 the EC Commission
threatened 10 challenge Germany's plastic-bottle
dcposit scheme, under which only shopkeepers could
collect returns.  The other members of the EC believed
that this provision was discriminatory because it
favored local producers: first, because local producers
werc morc likely to usc glass rather than plastic bottles
and, sccond, because shopkecpers would not have
foreign bottles cluttering up their shelves when local
bottles could be returncd more easily. Germany
eventually modified its law.!58

Several U.S. laws cither already in effect or under
consideration address the protection of the
environment through trade-related measures. Virtually
all existing mecasurcs are aimed at the protection of
marine lifc.!® Thesce laws date back 10 1971, when
Congress cnacted thc Pclly amendment to the
Fisherman’s Protcclive Act of 1967.1%  Originally
cnacted to conserve Atlantic salmon, the amendment
now- includes protection for all species of fish as well
as endangercd wildlife.'®! It grants the President
discretionary authority o prohibit the importation of
fish or wildlife products from a country that has
conducted fishing operations or has taken an
endangered species in a manner that diminishes the
effectivencss of an intemational conservation program.



~ and trade concems.!”!

The theme of the Pelly amendment has been
carried over into a number of marinc protection
statutes. For example in 1972 Congress passed the
Marine Mammal Protection Act (MMPA), which
restricted imports of certain types of fish and fish
products!62 from countries that partake in fishing
practices that incidentally kill marine mammals, such
as whales, dolphins, porpoises, seals, walruses, and sea
otters.163  The statute permits imports of covered fish
when the foreign country can show that U.S. standards
are being met. However, 1984 and 1988 amendments
to the MMPA have made it increasingly difficult for
other countries to meet U.S. standards with respect 10
the harvesting of yellowfin wna.!% The MMPA was
amended again in 1990 to ban imports of fish harvested
using large-scale driftnets on high seas.!65 A coun
order imposing an MMPA-based embargo on tuna and
tuna products from Mexico prompted a GATT
challenge, discussed below.

Similarly, other statutes provide for the imposition
of trade embargoes on fish or fish products harvested
in a manner that may cause the incidental taking of
whales!66 and sea turtles.!S’” The Driftnet Impact
Monitoring, Assessment, and Control Act of 1987 was
enacted to protect Pacific Coast salmon that are
hatched in U.S. rivers and then migratc beyond U.S.
waters, by encouraging the negotiation of bilatcral
agreements to manage the use of driftnet salmon
fishing.!%® As amended in 1990, the stawte reaches
beyond salmon fishing and sets a national policy
supporting a permanent ban on all large-scale, high-sea
driftnet fishing.!® A pending bill would require an
embargo on all fish and fish products that are harvested
using driftnets,!” but the Bush administration
reportedly does not support this proposed legislation.

Congressional efforts to achieve environmental
protection through the use of trade mecasurcs may
eventually extend beyond fish and wildlifc laws. A bill
proposed by Senator Boren, although rcportedly not
likely to be passed by the 102d Congress, is notable
because it reflects coextensive attention to environment
Under the proposed
International Pollution Deterrence Act (the Boren
bill),1?2 the failure to impose and enforce effective
pollution controls and environmental safeguards would
constitute a subsidy. The goods produced abroad under
such less strict environmental standards would be
subject to a countervailing duty. This added duty
would be equal to the cost that would have bcen
incurred by the manufacturer 0o comply with
environmental standards imposed on U.S. producers of
the same kind of merchandise. The duty would bc
used to support the research and development of new
environmental technologies and to finance their
introduction into developing countries.!73

International Environmental
Agreements With Trade
Provisions

Trade provisions have also been used in
multilateral environmental agreements.!’4 Of the 127
active multilateral agreements on environmental
matters, 17 have trade provisions.!'’S The majority of
these 17 concern the proicction of fauna, flora, and
wildlife. Most notably, the Convention on
International Trade in Endangered Species of Wild
Fauna and Flora (CITES) protects cenain species of
plants and animals (rom ovcrexploitation through
intcrnational trade. CITES regulates trade in species
that either arc thrcatencd with extinction or ma%
become endangered if their trade is not regulated.!
For instance all signatories 10 CITES have agreed to a
ban on trade of ivory from tusks of African elephants,
and some signatories have further agreed to bans on the
trade of other endangered species.

In addition to direct incorporation of trade
measures, a number of international conventions for
thc protection of marine mammals and endangered
species are linked implicitly to U.S. rade measures.
As explaincd above, the Pclly amendment permits the
President 1o imposc an embargo on imports of fish or
wildlife caught in contravention of an international
conservation program.  There have been several
occasions when the United States threatened use of the
Pclly amendment to imposc wade sanctions against
countrics that, in thc view of the Secretary of
Commerce, condoned whaling practices that
contravened the Intemational Whaling Convention.!7?
Likewise the recenuy adopted South Pacific Drift Net
Convention, which has not yct been adopted by
Congress, provides a vchicle for imposition of trade
sanctions under the Pclly amendment for foreign
driftnet fishing.

The Intcrnational Tropical Timber Agreement of
1985 (ITTA) also reflccts an effort to control
commercial cxploitation of a natural resource. Among
other objectives, the agrecment aims 10 provide an
cffective framework for cooperation and consultation
between tropical timber-producing and timber-
consuming countries with a view to the diversification
of international trade in tropical timber and the
encouragement of sustainable usc and conservation of
ropical forests. (For additional discussion of this
agreement, see chapter 3, “United Nations Conference
on Trade and Devclopment” section.)

Therc has bcen an increasing movement toward
international  negotiation of far-reaching  global
cnvironmenlal treatics with important implications for
intcrnational commerce. Examples of recent
cnvironmental agreements with strong trade impl-
ications arc thc Montrcal Protocol on Substances that
Deplete the Ozonc Layer!?8 and the Basel Convention
on the Transboundary Movement of Hazardous Wastes
and Their Disposal.!”® Both of these agreements were
ncgoualed under the auspices of the UNEP. In
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addition, in February 1991, 130 countries began
negotiating a treaty on global warming that will seck to
reduce emissions of greenhouse gases.!80" This treaty

was to be one of the focal points at .the UNCED

conference.

The Montreal Protocol is the first global agreement
adopted to protect the earth’s atmosphere. It includes
trade restrictions on ozone-depleting chémicals, as well
as the technologies for manufacturing them. Resulting
from action first begun in 1977, the protocol was
adopted in 1987 and has been ratified by 63 countries
(including the United States), representing more than
99 percent of the production of and 90 percent of the
consumption of ozone-depleting chemicals.’8! 1t
commits signatories to reversing the depletion of the
earth’s ozone layer by, among other things, restricting
the production, use, and sale of ozone-depleting
substances, most notably chlorofluorocarbons (CFCs).
It further encourages a market shift to safer substitutes.

A primary objective of the Basel Convention was -

to regulate the flow of hazardous and toxic materials
from industrialized nations to developing nations. The
convention regulates the movement of hazardous

wastes, municipal wastes, and municipal incinerator

ash across international borders. It sets a standard of
“environmentally sound management” as the basis for
all movements of covered wastes and requires notice
and consent prior to waste export. Parties to the
convention will be prohibited from exporting covered
wastes to or importing them from nonsignatory
countries, absent a separate agreement that ensures
environmentally sound waste management.

Negotiations of the Basel -Convention were
completed -in 1989, and more than 50 countries,
including the United States, have become signatorics.
The United States has not yet, however, ratified the
convention.  Implementing legislation has been
introduced in Congress, but its passage is linked to the
reauthorization for the domestic waste management
statute, the Resource Conservation and Recovery Act
(RCRA).

The Montreal Protocol, the Basel Convention, and
the proposed global warming treaty ‘are the most
prominent international agreements that have forced
confrontation with issues related 10 sustainablc
development. The developing countries have indicated
that their willingness to join international

environmental agreements is at least in part contingent

upon the receipt of financial and technical assistance

from the developed countries. This assistance will -

enable the developing nations to. employ measures
aimed at environmental protection and at the
conservation of their natural resources.!82

In addition to committing developed countries to
reduce their reliance on ozone-depleting chemicals, the
Montreal Protocol calls for developed countries to help
developing countries to achieve the protocol’s purposes
through multilateral financial assistance and the
transfer of technology. In this regard devcloped
countries, especially the United States, have promiscd
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that trade barriers will not hinder any technology
transfer.!83  Some developed countries want such
transfers to be madc on a strictly commercial basis,
whereas developing countr<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>