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PREFACE

The annual Operation of the Trade Agreements Program report is one of the
principal means by which the U.S. International Trade Commission (USITC) provides
the U.S. Congress with factual information on trade policy and its administration. The
report also serves as a historical record of the major trade-related activities of the United
States, for use as a general reference by Government officials and others with an interest
in U.S. trade relations. This report is the 41st in a series to be submitted under section
163(b) of the Trade Act of 1974 and its predecessor legislation.! The trade agreements
program includes “all activities consisting of, or related to, the administration of
international agreements which primarily concern trade and which are concluded
pursuant to the authority vested in the President by the Constitution. . .” and
Congressional legislation?. Among such laws are the Reciprocal Trade Agreements Act of
1962, the Trade Act of 1974, the Trade Agreements Act of 1979, the Trade and Tariff
Act of 1984, and the Omnibus Trade and Competitiveness Act of 1988.

The report consists of a summary, an overview, five chapters, and a statistical
appendix. The overview sketches the economic and international trade environment
within which U.S. trade policy was conducted in 1989. Chapter 1 treats special topics
that highlight developments in trade activities during the year. Chapter 2 focuses on
activities in the General Agreement on Tariffs and Trade (GATT), the main area of
multilateral trade agreement activities. Such activities outside the GATT are reported in
chapter 3. Chapter 4 discusses bilateral relations between the United States and its major
trading partners. The administrative actions taken under U.S. laws, including decisions
taken on remedial actions available to U.S. industry and labor, are discussed in chapter
5. The period covered in the report is calendar year 1989, although occasionally, to
enable the reader to understand developments more fully, events in early 1990 are also
mentioned.

' Sec. 163(b) of the Trade Act of 1974 (Public Law 93-618, 88 Stat. 1978) directs that “the
International Trade Commission shall submit to the Congress, at least once a year, a factual report on
the operations of the trade agreements program.”

2 Executive Order No. 11846, Mar. 27, 1975.
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Summary

Selected Issues in Trade Agreements Activities In 1989

Chapter 1 of this report highlights four significant trade developments in 1989: the
first-year experience under “Super 301", a new provision of U.S. law; the emergence of
certain Eastern European economies; the liberalization of trade measures affecting
United States-Mexican trade; and the evolution of a bilateral trade agreement between
the United States and the Soviet Union.

During its first year of operation, three priority countries with restrictive trading
practices were identified urider the Super 301 provision of the Trade Act: Brazil
(quantitative import restrictions, import bans and restrictive licensing); Japan
(exclusionary government procurement practices for satellites and supercomputers and
technical barriers to trade in forest products); and India (performance requirements in
investment and barriers to trade in services). During 1989, no “priority countries”! were
designated under the Special 301 provision of the Trade Act. Rather, 25 countries were
singled out for special attention. Seventeen were placed on a “Watch List”: Argentina,
Canada, Chile, Colombia, Egypt, Greece, Indonesia, Italy, Japan, Malaysia, Pakistan,
Philippines, Portugal, Spain, Turkey, Venezuela, and Yugoslavia. Eight were placed on a
“Priority Watch List” (Brazil, India, Mexico, the People’s Republic of China (PRC),
Korea, Saudi Arabia, Taiwan, and Thailand).

The democratization that occurred in Eastern Europe during 1989 accelerated
economic reforms in the region and prompted an immediate improvement and
expansion in U.S. commercial relations with the countries of that region. President
Bush'’s visit to Poland and Hungary in 1989 coincided with the opening of a new epoch in
U.S. relations with these countries, and led to introduction of the East European
Democracy Act of 1989, which became the centerpiece of comprehensive U.S. financial
support and assistance to Poland and Hungary during the year.

In October 1989, President Bush and Mexico’s President Salinas signed an
agreement, entitled the “Understanding Between the Government of the United
Mexican States and the Government of the United States of America Regarding Trade
and Investment Facilitation Talks” (TIFTs), to facilitate negotiations between the two
countries on expansion of trade and investment opportunities. The topics for initial

negotiations included expanding trade and investment in petrochemicals and product
standards issues.

Bilateral trade between the Soviet Union and the United States was an important
topic of discussion at the Malta summit meeting between President Bush and President
Gorbachev in December 1989. The two leaders agreed to undertake negotiations to draw
up a trade agreement by June 1990 that would cover the mutual extension of MFN
treatment; economic projects on finance, agriculture, statistics, and small business
development; the establishment of a stock exchange and an antimonopoly policy in the
Soviet Union; and a bilateral investment treaty.

The General Agreement on Tariffs and Trade
and the Tokyo Round Agreements

The General Agreement on Tariffs and Trade (GATT) is a multilateral agreement
drafted 43 years ago that sets forth general rules of conduct for trade between signatory
countries. The GATT is both a comprehensive set of rules governing most aspects of
international trade, and a forum for multilateral trade negotiations and dispute resolution
among the contracting parties. GATT membership grew to 97 members in 1989 (when
Bolivia acceded), with several more countries seeking to accede. GATT activities during
1989 are reviewed in chapter 2.

' I.e. countries which fail to provide protection for intellectual property rights or market
U.S. persons that rely on such rights. property righ access for
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In 1989, the groups formed to conduct the Uruguay Round negotiations continued to
employ significant resources of the country delegations and the GATT Secretariat. Thus,
many regular and routine functions of the GATT were discontinued or deemphasized
compared with previous years. Among the achievements of the Uruguay Round in 1989
were two major institutional changes to the GATT: streamlined dispute settlement
procedures were implemented to ensure timely and efficient dispute settlement, and the
Trade Policy Review Mechanism (TPRM) was created to encourage greater compliance
with GATT rules. Specific developments in each of the negotiating groups of the Uruguay
Round (the Trade Negotiations Committee, the Surveillance Body, the Group of
Negotiations on Services, and the Group of Negotiations on Goods) are outlined in
Chapter 2.

Aside from the Uruguay Round negotiations, work of the GATT committees and
actions taken under the General Agreement continued, but with less intensity than in
previous years because of the negotiations. In 1989, a number of article XIX (“escape
clause”) actions were notified or in effect as a result of previous notifications, or
terminated, including the EC invocation for imports of certain types of processed
cherries, and the Chilean termination on sugar, wheat, and edible vegetable oil imports.
GATT dispute panels were requested by the United States on the following foreign trade
practices: Canadian restrictions on ice cream and yogurt; Norwegian restrictions on
apple and pear imports; Korean restrictions on beef imports; EC subsidies on oilseeds
and related animal-feed proteins; EC restrictions on apple imports; EC restrictions on
exports of copper scrap; and Canadian measures on exports of unprocessed salmon and
herring. Finally, 1989 GATT dispute panels examining U.S. measures included the
following: the Brazilian complaint on retaliatory U.S. tariff increases; the Australian
complaint on the sugar import regime; the EC complaints on the U.S. waiver on sugar
and U.S. actions under Section 337; the Canadian and EC complaint on the customs
user fee; and the EC complaint against Japan on the United States-Japan Semiconductor
Arrangement.

Six of the Tokyo Round agreements establish rules of conduct governing the use of
nontariff measures (codes on subsidies and countervailing duties, government
procurement, standards, import-licensing procedures, customs valuation, and
antidumping), and three are sectoral agreements covering trade in civil aircraft, bovine
meat, and dairy products. Chapter 2 reviews GATT activities in detail under these nine
Tokyo Round agreements. ) '

Trade Activities Outside the GATT

In addition to the GATT, several other international organizations deal with
international trade issues. The Organization for Economic Cooperation and
Development (OECD) and the United Nations Conference on Trade and Development
(UNCTAD) provide forums for consultation and policy coordination on issues including
international trade. Their work often complements the work done in GATT. Other
bodies, such as the Customs Cooperation Council (CCC) and the international
commodity organizations coordinate and regulate specific aspects of international trade.
Chapter 3 discusses 1989 activities in these organizations and also covers the United
States-Israel FTA, the United States-Soviet Grain Agreement, the Arrangement
Regarding International Trade in Textiles, and trade developments in selected service
industries. : :

1989 OECD highlights include the rejection of unilateral trade policy measures and
other unilateral attempts to manage trade at its annual meeting, and an endorsement of
OECD countries’ responsibilities to confront environmental problems. The OECD also
continued to monitor reform of its members’ agricultural policies in 1989.

During 1989, the CCC worked in a number of areas to achieve a greater degree of
international simplification and harmonization of customs procedures. It continued to
administer the Harmonized Commodity Description and Coding System (HS), which
entered into force internationally in 1988 and for the United States on January 1, 1989,
and it began a systematic review of the entire nomenclature structure to ascertain
whether product categories should be redescribed, added, or eliminated.



At the end of 1989, the United States was participating in six of seven international
commodity agreements covering wheat, sugar, coffee, tropical timber, jute, and natural
rubber. (The United States does not participate in the agreement governing cocoa.) In
1989, there were several developments affecting various commodities and accompanying
agreements, including the collapse of the International Coffee Organization and declines
in the prices of cocoa and rubber.

1989 was the fourth full year of operation of the United States-Israel FTA. The total
reported value of 1989 imports under the FTA was $759 million, or about 23 percent of
total U.S. imports from Israel. This represents the lowest share of total imports from
Israel since the FTA became operational.

Competition for market shares in the Soviet grain market remained intense during
1989. According to estimates by the U.S. Department of Agriculture, the U.S. share of
total Soviet wheat imports declined from 50 percent during fiscal year 1988 to 33 percent
during fiscal year 1989. However, the U.S. share in the Soviet coarse grain
market—which includes corn—increased from 50 percent to about 70 percent during the
same period.

The Arrangement Regarding International Trade in Textiles, commonly known as the
Mutltifiber Arrangement (MFA), was established in 1974 and has been extended three
times since its inception. The most recent extension (MFA IV) went into effect on
August 1, 1986, and is scheduled to expire on July 31, 1991. This extension expanded
coverage of the MFA from textiles and apparel of cotton, wool, and manmade fibers to
include products of silk blends and of noncotton vegetable fibers. Of the countries with
which the United States had bilateral agreements, the leading suppliers were Hong Kong,
Taiwan, the People’s Republic of China, and Korea. The combined imports from these
countries totaled $12.9 billion, or almost one-half of the $26.6 billion in total textile and
apparel imports in 1989. The value of imports from these four countries together rose by
almost 15 percent in 1989 from the 1988 level.

Chapter 3 also reviews 1989 activities in detail in the five major service industries:
architectural, engineering, and construction services; insurance services; financial
services; maritime transportation services; and telecommunications and information
services.

Developments in Major U.S. Trading Partners

Chapter 4 reviews the important bilateral trade issues of major U.S. trading partners
in 1989. These major partners include the European Community (EC), Canada, Japan,
Mexico, Taiwan, the Republic of Korea (Korea), and Brazil. In 1989, the United States
recorded a $1.5 billion merchandise trade deficit with the EC, representing an
88-percent decline from 1988. The EC plan to create a single market by 1992 provided
the primary focus for bilateral trade issues in 1989. Also of concern were agricultural
issues (meat hormone ban, moratorium on dairy-enhancing hormone, and canned fruit),
U.S.-EC steel trade, and U.S. concerns over EC subsidization of Airbus Industrie (a
European aircraft-manufacturing consortium).

The general state of U.S.-Canadian economic relations in 1989 was upbeat. Under
the new free trade agreement (FTA), bilateral differences have a formal resolution
process, and tariffs between these two major trading partners will be eliminated over the
next ten years. However, some minor trade frictions did arise in 1989, one example
being the disagreements over fish-related issues. The passage of a new Canadian goods
and services tax (GST) of 9 percent (to be implemented in 199 1) is likely to have an
impact on commerce between the two countries.

Bilateral issues between Japan and the United States in 1989 were dominated by a
series of disputes which were facilitated by legislative requirements of the newly enacted
Omnibus Trade and Competitiveness Act of 1988. Among the product sectors affected
were forest products, supercomputers, satellites, telecommunications, and major
construction projects. Long-standing U.S. concerns about access to Japan’s market for
semiconductors and agriculture also remained prominent in the year.
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The 1989 annual meeting of the United States-Mexico Binational Commission was
characterized by a climate of cordiality and frankness. In addition to several
noneconomic issues—such as migration, environmental concerns, and cultural
affairs—financial cooperation, trade, and investment were important areas of bilateral
consideration. In addition, Mexico’s desire to increase its exports of steel, textiles, and
automobiles to the U.S. and U.S. concerns over intellectual property protection, foreign
debt, and the maquiladora industry, dominated bilateral issues.

Several major issues dominated the bilateral agenda in United States-Taiwan trade
during 1989. Two bilateral agreements were reached in 1989 concerning protection of
intellectual property rights. The question of whether Taiwan manipulates its exchange
rate to gain an unfair trading advantage was a heated topic throughout the year, until
Taiwan loosened its Central Bank’s control of its exchange rate at the end of 1989.
Taiwan authorities released a trade action plan to cut the bilateral trade imbalance by 10
percent a year for 4 years. Finally, an agreement was signed allowing U.S. officials to
board Taiwan fishing boats to conduct spot-checks for driftnet fishing.

In 1989, Korea’'s bilateral trade surplus with the United States declined by 50 percent
from 1988. During the year, bilateral relations improved and certain ongoing issues were
resolved concerning aspects of intellectual property rights, driftnet fishing, steel trade,
and aviation. Key remaining bilateral issues revolved around market access for U.S. beef
and telecommunication services, Korea’s use of the GATT balance-of-payments
provisions for import restrictions, and food safety questions concerning bilateral fruit
trade.

Brazil’s economic relations with the United States in 1989 were strained by Brazilian
preoccupation with general elections scheduled for November, and the outgoing
government’s focus on serious economic problems at home. During the year, Brazil
barred imports of various agricultural and manufactured products, including meat, dairy
products, plastics, chemicals, textiles, leather products, electronic items, motor vehicles,
and furniture. Brazil also continued to use its licensing system to implement company
and sectoral import quotas, which hampered U.S. exports of office machine parts,
internal-combustion engine parts, and electrical machinery.

Administration of U.S. Trade Laws and Regulations

Chapter 5 reviews activities related to the administration of U.S. trade laws in 1989.

~ Actions under import relief laws, unfair trade laws, and other import administration laws

are included.

No investigations were instituted during 1989 under section 201 of the Trade Act of
1974 (“escape clause”), compared with one investigation on certain knives instituted
during 1988. Also, no investigations were instituted during 1989 under section 406 of
the Trade Act of 1974 (“market disruption”). The most recent investigation under
section 406 was instituted in 1987, concerning ammonium paratungstate and tungstic
acid from the PRC.

In fiscal year 1989, the U.S. Department of Labor instituted 2,282 trade adjustment
assistance investigations, amounting to an increase of 124 percent from the 1,019
investigations instituted in fiscal year 1988. The increase was due to a special provision of
the Omnibus Trade and Competitiveness Act of 1988, which gave oil and gas industry
workers a 90-day period in which to file petitions for eligibility retroactive to 1985. The
number of completed certifications in fiscal year 1989, both fully and partially granted,
increased to 1,115 from 367 in fiscal year 1988. This was due to the increase in petitions
from workers in the petroleum and related products industries.

The U.S. worker in the Department of Commerce certified 175 firms as eligible to
apply for trade adjustment assistance during fiscal year 1989, amounting to a small
increase from the 171 firms certified in the previous fiscal year.



The Department of Commerce and the Commission conducted numerous
antidumping and countervailing duty (CVD) investigations under title VII of the Tariff
Act of 1930. In 1989, the Commission completed 25 preliminary and 38 final
antidumping duty investigations, compared with 38 preliminary and 11 final
investigations in 1988. The Commission completed 3 preliminary and 9 final
countervailing duty investigations in 1989, compared with 10 preliminary and 2 final
investigations in 1988.

The Commission completed 18 investigations under section 337 of the Tariff Act of
1930, compared with 16 in 1988. As of December 31, 1989, a total of 50 outstanding
exclusion orders based on violations of section 337 were in effect.

In 1989, two investigations under section 301 of the Trade Act of 1974 were initiated
by the U.S. Trade Representative (USTR) upon petitions filed by private parties
(cigarettes from Thailand and toll equipment from Norway) and one investigation was
self-initiated by USTR (canned fruit subsidies from EC). Other active 301 cases in 1989
included EC canned food production subsidies, oilseeds, animal hormone directive, and
copper scrap restrictions; Japanese construction-related service barriers; Argentine
patent protection for pharmaceuticals, differential export taxes on soybeans and soybean
products, and air couriers; Korean wine practices and beef-licensing system; Canadian
salmon and herring; and Brazilian informatics policies.

In 1989, the Commission initiated two investigations under section 22 of the
Agricultural Adjustment Act on ice cream and cotton comber waste. Quantitative import
restrictions established pursuant to section 22 authority remained in place throughout
1989 on cotton of specified staple lengths, cotton waste, certain cotton products,
peanuts, certain dairy products, sugar, sugar syrups, and sugar-containing articles.
Compensatory import fees remained in effect on refined sugar.

In 1989, the Department of Commerce completed three investigations under section
232 of the Trade Expansion Act of 1962—on plastic injection molding machinery,
uranium, and petroleum. All cases resulted in negative findings, and no new
investigations under section 232 were initiated during 1989.

The Caribbean Basin Economic Recovery Act (CBERA) finished its sixth year of
operation at the end of 1989. Imports entering the United States free of duty under the
CBERA increased by almost 15 percent between 1988 and 1989, to a total of $906
million. The composition of U.S. imports from the CBERA beneficiaries continued to
change in 1989, with strong growth exhibited in textiles, apparel, and chemical imports,
and a decline in animal and vegetable imports.

Duty-free imports entering the United States under the Generalized System of
Preferences (GSP) program in 1989 declined to $10.0 billion from $18.4 billion in 1988.
The decline is attributable to the removal of four of the program’s top five beneficiaries
(Taiwan, Korea, Hong Kong, and Singapore), effective January 1, 1989. GSP imports
receiving duty-free access in 1989 accounted for 41.1 percent of all eligible products,
and accounted for 11.6 percent of total imports from beneficiary countries and 2.1
percent of U.S. imports from the world.
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Overview:
The International Economic Environment in 1989

The world economy continued to expand in 1989, although at a slower rate than in
1988. The estimated increase of 4-percent in world output during the year has been
exceeded only twice in the past decade, in 1984 and 1988. The growth in the volume of
world merchandise trade parallels output growth: the year’s 7-percent growth rate was
also exceeded in the last 10 years only in 1984 and 1988. The value of world trade grew
by 7.5 percent, passing the $3 trillion mark for the first time.2

Some progress was made in reducing international payments imbalances in the year
under review, but little improvement was seen in the situation of the least developed
countries and the highly indebted developing countries.® Efforts to promote economic
reform and growth in the Soviet Union and Eastern European countries, and to further
integrate them into the world trading system, arose as more immediate policy challenges
near the end of 1989.

Trade and Economic Policy

In 1989 trade policy moved in several directions. Among many developments in the
General Agreement on Tariffs and Trade (GATT), proposals were submitted on
nontariff measures, intellectual property, and trade in services. Negotiations on tariff
reductions were temporarily blocked at the beginning of the year by a failure to agree on
the method to be used for reducing tariffs in the Uruguay Round. Bilateral and regional
trade developments included the operational initiation of the United States-Canada
Free-Trade Agreement, the institution by the United States of Super 301 actions with
respect to certain trading practices of Japan, India, and Brazil, and the graduation of
several newly industrialized countries (NICs) from the Generalized System of
Preferences. In October President Bush and Mexican President Salinas signed a
preliminary accord establishing a series of bilateral trade and investment negotiations
between the United States and Mexico.

The closing weeks of 1989 saw the beginnings of dramatic changes in the political and
economic structure of Eastern Europe, as new governments arose in Poland, Hungary,
Czechoslovakia, East Germany, and Romania. In varying degrees, each of these
governments has committed itself to greater individual political and economic freedom,
and openness to the world trade and investment system. At a somewhat more deliberate
pace the Soviet Union was also moving in these directions.

At the end of 1989 the European Community (EC) and the Soviet Union signed a
10-year trade and cooperation agreement, providing a framework for commercial and
technical cooperation. The agreement includes reciprocal extension of
most-favored-nation (MFN) status, and a pledge on the part of the EC to remove most
of its quotas on imports from the Soviet Union by 1995. The agreement also provides for
the training of Soviet entrepreneurs in Europe and provides various guarantees and
assurances designed to facilitate EC business operations in the Soviet Union.

In the autumn of 1989 the EC issued an action plan on Poland and Hungary, calling
for an end to quotas on imports from those countries. An expansion of an existing
agreement with Czechoslovakia was nearing completion at the end of the year, as were
comprehensive agreements with East Germany and Bulgaria.4

With some noteworthy exceptions, progress in the Uruguay Round negotiations was
routine. Among various proposals tabled in the appropriate negotiating groups was one
presented by the United States on the harmonization of country of origin rules. This
proposal would require GATT parties to publish their laws, decisions, and practices that
determine the origin of goods in trade.

2 GATT press communique, GATT/1477, March 14, 1990, p- 3.
® GATT Secretariat, International Trade 1988-1989, Vol. I, 1989, p- 16.
¢ U.S. International Trade Commission, International Economic Review, February 1990, p. S.
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Difficulties persisted in negotiations on agriculture, textiles, and intellectual property.
U.S. proposals for the reduction of nontariff barriers in agriculture were countered by a
Japanese proposal which would permit certain agricultural subsidies and supports on the
grounds of food security. No significant progress was made in the reporting year on
reducing European agricultural subsidies.

The United States-Canada Free-Trade Agreement took effect at the beginning of
1989, and some early results of the pact have been mixed. There have been plant
closings in Ontario at least partially attributed to the FTA, as well as business expansion
in Quebec. Buffalo, NY has been experiencing a commercial and real estate boom at
least partially fueled by Canadian trade and investment, and many U.S. cities along the
border have seen an increased number of Canadian shoppers, attracted by lower U.S.
prices that have resulted from an appreciation in the value of the Canadian dollar.5

Under the terms of the Super 301 provisions of the Omnibus Trade and
Competitiveness Act of 1988, the Administration announced three priority countries and
six priority practices for investigation. Japan was cited for restrictive government
procurement policies on computers and satellites and for its standards and technical
barriers for forest products. Brazil’s import-licensing system and India’s trade-related
investment practices and barriers to trade in insurance services were also cited. As a
separate issue, negotiations with Japan were instituted to obtain reductions in major
structural impediments to trade (the SII, or Structural Impediments Initiative).

World Trade in 1989

In 1989 world merchandise trade continued to expand more rapidly than worid
output. Trade increased by 7 percent in volume over the previous year, and by about 7.5
percent in value. The value of world merchandise trade reached $3.1 trillion, passing the
$3 trillion mark for the first time. Manufactured goods comprised about 70 percent of
the value of world merchandise trade and contributed most of the growth in trade

“volume. Manufacturing trade increased by 8 percent, agricultural trade by 4 percent, and
mining by about 4.5 percent. Figures are not yet available for trade in commercial
services, but the level of trade in services was almost certainly higher than the $600
billion level recorded in 1988.

Developing and developed countries experienced about the same rates of increase in
trade volume, although developing economies had a higher rate of growth in the value of
exports (12 percent, compared to 6.5 percent for the developed countries). The
difference between the volume and value rates of growth is largely accounted for by an
increase in the price of petroleum, a major export of the developing countries. Foreign
trade by nonmarket economies was essentially stagnant; economic disruption in Eastern
Europe and the Soviet Union held export growth to about 1 percent. ‘

Among the developed countries, U.S. exports grew at about twice the world average.
West European export growth was smaller, but still above the world average figure. For
the fourth year in a row, Japanese exports grew at less than the world average rate.

U.S. Trade Performance

In 1989 the U.S. regained the position of the world’s leading exporter, after ranking
behind the Federal Republic of Germany for two years. Overall merchandise exports
(f.a.s) increased by 13 percent to $364.0 billion, and merchandise imports (customs
value) increased by 7.3 percent, to $473.0 billion. The merchandise trade deficit was
$109.0 billion, down $9.5 billion from the previous year.®

S Ibid.
8 U.S. Bureau of the Census, Foreign Trade Division, Report FT900 (CB-90-113), April 1990,
p- 1.



Major manufacturing industries with the largest percentage increases in exports
included electrical machinery (1989 exports of $23.9 billion represented 6.6 percent of
1989 exports, and an increase of 10.6 percent over the 1988 level), organic and
inorganic chemicals (up by 15.5 percent and comprising 4.1 percent of exports),
airplanes (up by 19.2 percent, comprising 3.9 percent of exports), power-generating
machinery (up 10.9 percent, comprising 3.9 percent of exports), specialized industrial
machinery (up 14.3 percent, comprising 3.7 percent of exports), general industrial
machinery (up 24.8 percent, comprising 3.6 percent of exports), and scientific
instruments (up 22.5 percent, comprising 3.0 percent of exports). Exports of all
manufactured goods increased 13.1 percent over the 1988 level, to $276.4 billion. The
value of agricultural exports increased by 9 percent over 1988, from $38 billion to $41
billion.”

The merchandise trade balances with specific trading partners generally improved
during 1989. Measured as the difference between merchandise exports (f.a.s.) and
imports for consumption (customs value), the deficit with NICs declined by 17 percent to
$31.5 billion, the deficit with Japan declined by 7 percent to $49 billion, and the deficit
with the European Community declined by 88 percent to $1.5 billion. The deficit with
Canada grew by 5 percent to $13 billion, and with OPEC by 86 percent to $17.1 billion.

The improvements in the trade deficit took place in the first half of 1989. Exports
grew strongly in the first and second quarters, and slowed for the remainder of the year.
The deficit declined strongly in the first quarter, slightly in the second, and started to
grow again through the end .of 1989. This was due in part to shrinking agricultural
exports through the year (in particular to a temporary cutoff in exports of corn to the
Soviet Union), to the strike at Boeing which cut exports of aircraft in the fourth quarter,
and to an 8 percent appreciation in the value of the dollar in the first half of the year.8

Imports increased a total of 6.4 percent, led by a 28 percent increase in imports of
oil. U.S. production of oil declined during the year, while both the price and volume of
imports grew. The value of imported cars declined, reflecting a decrease in imports from
Japan and Western Europe which was only partially offset by an increase in cars from
Canada. The decrease in imports of cars from Japan reflected in large part a relocation
of production to the United States, since sales of Japanese models actually increased in
the United States.

7 U.S. Bureau of the Census, United States Department of Commerce News, February 1990, p. 1.
8 Board of Governors of the Federal Reserve System, Federal Reserve Bulletin, May 1990, p. 270.






Chapter 1
Selected Issues in Trade
Agreements Activities in 1989

Introduction

This chapter describes four significant trade
developments in 1989: the first-year experience
under “super 301” and “special 301,” new
provisions of U.S. law; the movement of certain
Eastern European economies towards market-
oriented reform; the liberalization of measures
affecting United States-Mexican trade; and the
debate surrounding conclusion of a bilateral trade
agreement between the United States and the
Soviet Union.

The year 1989 marked the entry into force of
a new, and in the view of many, controversial
provision of the Omnibus Trade and
Competitiveness Act of 1988 (“1988 Trade
Act”).! Known as “super 301,” the provision
provides the President with broad powers to seek
redress for foreign actions that harm U.S.
commercial interests. It requires the United
States Trade Representative (USTR) during 1989
and 1990 to identify “priority” unfair trade
“practices” and “priority countries” engaging in
such practices, and to initiate investigations and
seek remedies of these practices. The provision
was a key variable in influencing overall U.S.
relations with key trading partners in the year
under review. It also exerted a strong influence
on the world trading system, which was struggling
to build international consensus on a host of
difficult issues in the Uruguay Round. Underlying
the tension associated with the 301 provision were
questions about how far the United States can
and should go in exerting its commercial interests
when it has a stake in broader acceptance of the
tenets of a rule-based system of mutual rights and
obligations governing international trade.

Developments in Eastern Europe in 1989
were dramatic both politically and economically.
The shift towards greater personal and economic
freedom in parts of the Communist bloc and
lessened East-West tensions encouraged hope for
future expansion of U.S. trade and economic
relations with the region. Congress reacted to the
events in Eastern Europe by putting in place a
package of nearly $1 billion in trade and
economic assistance measures for Poland and
Hungary and by taking a number of other steps to
expand two-way flows of goods, services, and
capital.

With the election of a new Mexican President,
commercial relations between the United States
and Mexico accelerated. Bilateral negotiations

! Section 301 of the Trade Act of 1974, as added by
section 1302 of the Omnibus Trade and Competitiveness
Act of 1988, 19 U.S.C. §2420.

resulted in agreements in 1989 on textiles, steel,
and intellectual property. These sectoral agree-
ments, and the considerable liberalization of the
Mexican economy, led to the initiation of
discussions about a possible free trade agreement
between the United States and Mexico.

As perestroika led to a decrease in tension
between the United States and the Soviet Union,
the issue of a bilateral trade agreement was
mentioned with increased frequency. The
question of a trade agreement, its terms, and its
conditions became a main subject for discussion
at the superpower summit, held in Malta in
December of the year under review.

Super 301

Super 3012 has been described by many U.S.
and foreign trade analysts as one of the most
controversial and important changes to U.S. trade
law arising out of the 1988 Trade Act. It differs
from the regular section 301 procedure,® which
gives the USTR discretionary authority on what
foreign practices to investigate and when. Super
301 requires that by a specified date, the USTR
must identify and then begin investigations of
“priority practices” and “priority foreign
countries” that are the greatest barriers to U.S.
exports.4 Moreover, in regular section 301
procedures, the USTR deals with trade barriers
one at a time. But super 301 gives the USTR
additional authority to deal with an array of major
barriers, and for the first time, to identify
countries that have major barriers.5 The USTR
was required to issue super 301 lists of “priority”
practices and countries only in 1989 and 1990.8 -

The unilateral focus of the Super 301 created
controversy in the United States and abroad. In
the view of some U.S. Government officials,
super 301 was an important and much needed
tool in opening foreign markets to U.S. goods.?
Other U.S. and foreign trade experts cautioned

2 Super 301 is codified in the United States Statutes
in 19 U.S.C. §2420.

3 A distinction must be made between the various
types of trade statutes using “301.” As used herein,
“regular section 301" refers to Chapter 1 of title III of
the Trade Act of 1974, as amended, 19 U.S.C. §2411 et
seq. Regular section 301 provides the authority and
procedures for the President to enforce U.S. rights under
international trade agreements and to respond to certain
unfair foreign practices. The principle difference between
“Regular section 301 and “super 301" is that under
regular section 301 procedures, the USTR deals with one
trade barrier at a time, while under super 301, the USTR
can investigate an entire array of barriers of a particular
foreign country in the same investigation. “Special 301"
refers to Section 182 of the Trade Act of 1974, as added
by section 1303 of the Omnibus Trade and
Competitiveness Act of 1988. It deals with barriers to
trade caused by the inadequate protection of intellectual
property rights.

419 U.S.C. 24205a ,(b).

%19 U.S.C. §2420(a

© Ibid.

7 USTR Carla Hills statement, at her confirmation
hearing in January 1989.



that widespread use of the provision could create
the impression that one of the General
Agreement on Tariffs and Trade (G:;\TT)
system’s key architects was threatening to “go 1t
alone” to enforce its notion of free trade. These
analysts viewed Super 301 as an impediment to
the successful conclusion of the GATT Uruguay
Round and a dangerous precedent that could
reduce the effectiveness of multilateral trade
dispute resolution. This part of the report looks at
the developments that led up to the creation of
Super 301, the provisions themselves, the 1989
experience with those provisions, and the
international reaction to those events.

Background

The United States was the principal motivator
and architect of a postwar multilateral trading
system based on nondiscrimination and
reciprocity. In 1947, the United States joined
with 22 other nations in devising the GATT to
embody these principles. The General Agreement
has served as a vehicle for the mutual reduction
of tariff and other barriers to trade and as a
framework of agreed-upon rules for the conduct
of international commerce. In the event that
disputes on trade matters arise, the GATT
includes procedures for their resolution based on
consultation and consensus. Retaliation is allowed
only after all formal avenues of conciliation are
exhausted.

The United States has reserved its ability to
act unilaterally against barriers to U.S. exports
under section 301 of the 1974 act, which
empowers the President to retaliate unilaterally
against foreign practices perceived as detrimental
to U.S. commercial interests.® The regular
section 301 procedures and remedies were
i‘xbsgantially strengthened by the 1988 Trade

ct.

® Similar provisions were present in section 252 of
the Trade Expansion Act of 1962 regarding U.S.
responses to unjustifiable or unreasonable foreign import
practices.

° The principal amendments in 1988 to strengthen
the traditional section 301 authority (as opposed to
“Super 301") were (1) to require the USTR to make
unfair trade practice determinations in all cases, and to
transfer authority to determine and implement section
301 action from the President to the USTR, subject to
the specific direction, if any, of the President; (2) to
make section 301 mandatory in cases of trade agreement
violations or other “unjustifiable” practices, except in
_ certain circumstances; (3) to include additional types of

practices as specifically actionable under section 301; (4)
to tighten and specify time limits on all investigations
and actions; and (5) to require monitoring and
enforcement of foreign settlement agreements and to
provide for modification and termination of section 301
actions. See “Overview and Compilation of U.S. Trade
Statutes,” U.S. Congress, House Ways and Means
Committee, Sept. 18, 1989, p. 64 (“Trade Statute
Overview").

Developments Leading to the Passage of
Super 301

Trade analysts have identified several factors
as important in Congress’ decision in 1988 to
create Super 301.1° One prominent factor was
the perceived weakness of the GATT dispute
settlement procedures. Other factors include the
inadequacy of GATT rules in agriculture, the
nonexistence of GATT rules in such areas as
services and intellectual property, and the gap
between the United States and foreign
government practices of promoting domestic
industries.!’  Finally, there is evidence that
congressional frustration with administration
handling of trade policy played a role.

Although recognized as generally working
well, a number of problems with GATT dispute
settlement procedures have been identified. For
example, a “defendant” country can use existing
GATT procedures to block the establishment of a
panel, delay the work of the panel, and block the
adoption of the report. It can take years from the
time a complaining country requests consultations
to the implementation of the GATT report.'2
Because the GATT lacks enforcement powers,
there is no mechanism to ensure full
implementation of a panel report. These
inadequacies in the dispute settlement procedures
have led the United States to push for reform of
these GATT procedures in the ongoing Uruguay
Round trade talks.!3

Another factor was frustration by some U.S.
legislators with the manner in which past and
present chief executives had administered U.S.
trade policy. Some legislators complained that
the President has not invoked section 301 in a
manner consistent with Congress’ intent—to
strongly defend U.S. commercial interests
abroad.* They pointed to the fact that

10 “Super 301 Action Against Japan, Brazil and
India: Rationale, Reaction, and Future Implications,”
Raymond J. Ahearn, Richard Cronin, Larry Storrs of the
Foreign Affairs and National Defense Division,
Congressional Research Service, January 26, 1990, pp. 6
13 (*CRS Study”).

' 134 Cong. Rec. S4678-03 (daily ed. April 25,
1988) (Statement of Senator Leahy); 134 Cong. Rec.
$4540-02 (daily ed. April 22, 1988)(Statement of
Senator Byrd); 134 Cong. Rec. S10711-01 (daily ed.
August 3, 1988)(Statement of Senator Danforth).

12 See U.S. International Trade Commission, Review
of the Effectiveness of Trade Dispute Settiement under
the GATT and the Tokyo Round Agreements, USITC
Publication 1793, 1985, p. v.

_ ' The Contracting Parties agreed to new streamlined
dispute settlement procedures at the Montreal midterm
review in December 1988. These procedures were
adopted in April 1989. See section on “Dispute
Settlement” for further discussion of the modifications.

14 For example, Senator George J. Mitchell (D.,
ME.) in hearings on section authority in 1986 stated—

Section 301 of the 1974 Trade Act is the
mechanism intended to address the increasing
foreign use of unfair trade practices. But it does not
work. The history of section 301 is a history of
administration after administration of both



Presidential action was taken on only 2 of over 40
regular section 301 cases from 1974 to 1985.
Even though the President had taken action in
seven additional cases from 1985 through the
enactment of the 1988 Trade Act,'S the mounting
U.S. trade deficit resulted in pressure on
Congress by business and labor alike to devise a
mechanism to systematically and effectively
reduce barriers to U.S. exports.6

Many in Congress, business, and labor saw
an enhanced section 301 process as a Key vehicle
for ensuring that the President pursue a more
systematic and prioritized approach to address
foreign trade barriers.'7 They argued that the full
implementation of the law would require the
President (1) to identify practices that were
systematic and pervasive, (2) to target countries
that had the largest potential to increase U.S.
exports, and (3) to measure success according to

_increases in U.S. exports.'® The provision would,
these legislators believed, reorder the priority
traditionally placed by the President on national
security and foreign policy over U.S. economic
interests in formulating U.S. trade policy.'®

Super 301 Provisions of the 1988
Trade Act

Super 301 was created in an effort to redress
these problems. It included a number of changes
in regular 301 procedures intended to prompt the
President to more vigorously attack foreign trade
barriers that had a particular burdensome effect
on U.S. exports. It included provisions for
mandatory investigations of such barriers under
rigorous timetables. The USTR deals with trade
barriers one at a time in traditional section 301
procedures. But in super 301, the USTR has
additional authority to deal with a variety of
major barriers as well as to identify countries that
have major barriers in the same investigation.
Export targeting and a persistent pattern of denial
of workers’ rights were added to the list of foreign
acts actionable under the law. Formal
responsibility for taking action under section 301

4—Continued
parties refusing to implement the law. Instead, this
President and his predecessors have used the wide
discretion provided in the law to deny or to delay
taking action, sometimes for close 1o a decade.
U.S. Congress, Senate Finance Committee, Hearings on
Presidential Authority to Respond to Unfair Trade
Practices, 99th Cong., 2d sess., 1986, p. 14-15.

'8 Tbid.

¢ CRS Study, pp. 10-11.

7 134 Cong. Rec. S4875-02(daily ed. April 27,
19882 (Statement of Senator Bentsen).

8 134 Cong. Rec. S10571-01(daily ed. August 2,
1988)(Statement of Senator Danforth); 134 Cong. Rec.
$4627-05 (daily ed. April 25, 1988)(Statement of
Senator Bentsen).

1% 133 Cong. Rec. S1850-02 (daily ed. February S,
1987) (Statement of Senator Bentsen); 132 Cong. Rec.
H3024-07 (daily ed. May 21, 198612(Statement of
Congressman Frenzel); 134 Cong. Rec. H3460-01(daily
ed. May 19, 1988)(Statement of Congresswoman
Bentley).

was transferred from the President to the USTR.
Other major changes include mandatory
identification, specific criteria to be followed
during the identification process, timetables for
action, and mandatory retaliation.

Within 30 days after the USTR submission of
the annual National Trade Estimate Report on
Foreign Trade Barriers, the USTR must identify
“trade liberalization priorities.”2° In the report
on priorities, the USTR must identify: (1)
“priority practices” that, if eliminated, would be
likely to have the most significant potential to
increase U.S. exports; and (2) “priority
countries” to be determined by the USTR based
on the extent and number of the practices and
the level of U.S. exports that would be reasonably
expected from the implementation of existing
trade agreements.2! The USTR must also
determine the amount by which U.S. exports to
each “priority country” would have increased if
the “priority practices” of that country had not
existed.2

Within 21 days of identifying the “priority
countries” and “priority practices” in the trade
priorities report to the Senate Finance Committee
and the House Ways and Means Commiittees, the
USTR must initiate traditional section 301
investigations with respect to the priority countries
and practices.22 In such investigations, the
normal section 301 authorities, procedures, time
limits, and other requirements generally apply to
these investigations.2#

The USTR must also request consultations
with the foreign countries who have been
identified as “priority” countries or having
“priority practices.”?5 While such consultations
are required in all section 301 cases, in super 301
consultations, the USTR must seek an agreement
that provides for (1) the elimination of or
compensation for the “priority practices” by no
later than 3 vyears after the start of the
investigation; and (2) the reduction of priority
practices over 3 years with the expectation that
U.S. exports to the priority country will increase
incrementally each year.26 Thus, success under
super 301 is judged by an increase in U.S.
exports, not by the more traditional section 301
stagdard of mere elimination of the practice per
se.

If the USTR reaches an agreement with the
consulted country, then the investigation is
suspended.?2  However, if no agreement is

21 19 U.S.C. §2420(a)(1),(2).

22 19 U.S.C. §2420(a)(1)(C).

2 19 U.S.C. §2420(b).

24 Trade Statute Overview, at 71.

25 19 U.S.C. 2420?: .

25 19 U.S.C. §2420(c)(1)(A),(B).

27 Statement of Steve Beckman, International
Economist, UAW, before the House Ways Subcommittee
on Trade, June 8, 1989.

28 19 U.S.C. §2420(c)(3).

20 19 U.S.C. §2420(a glé



reached or if the USTR determines that the
foreign country is not complying with an
agreement, the USTR must continue the
investigation under the same procedures as for
any section 301 investigation.2® Thus, within
12-18 months of the start of the super 301
investigation, the USTR must decide whether the
practice (1) violated a trade agreement or (2) was
unreasonable or discriminatory. If the practice is
determined to violate a trade agreement, the
USTR must take action or use its waiver
authority.30 if the USTR determines the practice
is unreasonable or discriminatory, the USTR has
discretion on whether and how to take action.31

Beginning in 1990, the USTR must report
annually on (1) how much U.S. exports would
have increased if the “priority practices” had not
existed; (2) whether increased U.S. exports
demonstrate the elimination of a “priority
practice”; and (3) if U.S. exports to “priority
countries” have not increased, what action the

USTR has taken.3! If increased U.S. exports for’

two successive years show that “priority practices”
have been eliminated, the USTR may eliminate
that “priority country” from the annual report.33

Super 301 Developments in 1989

On May 25, 1989, the USTR identified the
first round of Super 301 “priority countries” and
“priority practices” within 30 days of the release
of the MNational Trade Estimate Report on
Foreign Trade Barriers as required by the 1988
Trade Act. The USTR identified three “priority
countries” under Super 301: India, Brazil, and
Japan. The USTR identified six “priority
practices” for these three countries: barriers to
trade in insurance services (India); trade-related
investment restrictions (India);3 for quantitative
import restrictions, including import bans and
restrictive  licensing  (Brazil); exclusionary

2 19 U.S.C. §2420(c)(3).

3 Where there is a violation of a trade agreement,
the USTR must take the following responses: (1) deny
trade agreement concessions; (2) impose import
restrictions; or (3) enter into an agreement with the
foreign country to eliminate its practice, eliminate the
burden on U.S. commerce, or provide compensation. 19
U.S.C. §2411(c)(1). However, even in trade agreement
violation cases, the USTR waivers are allowed. The
USTR is not required 1o take action if the GATT finds
that U.S. rights under a trade agreement have not been
denied. 19 U.S.C. §2411(a)(2) (A). The USTR also is
not required to act if the USTR finds that (1) the foreign
country is taking satisfactory measures; (2) the foreign
country is eliminating its practice or has agree to a
solution to the burden on U.S. commerce; (3) the
foreign country cannot take the preceding two actions,
but agrees to compensation; (4) in extraordinary cases,
the harm 1o the U.S. economy from taking action would
be much greater than the benefits, with consideration of
how inaction would effect the credibility of the provision;
or (5) taking action would cause serious harm to the
U.S. national security. 19 U.S.C. §2411(a)(2)(B).

31 19 U.S.C. §2411(b).

319 U.S.C. §2420(d).

%19 U.S.C. §2420(d)(2).

government procurement practices in the (a)
satellite and (b) supercomputer sectors (Japan);
technical barriers to trade in the forest products
sector (Japan).3§

During the U.S. interagency deliberations on
which “priority” practices and countries should
be identified in 1989, the balancing of domestic
interests with foreign policy considerations was
discussed.3 U.S. domestic intere<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>