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PREFACE 

The U.S. International Trade Commission (Commission) instituted the present· 
investigation, Importation of Certain Drug Paraphernalia into the United States, 
Investigation No. 332-277, on June 21, 1989, following receipt of a letter from the 
Senate Committee on Finance 1 • In the letter the chairman of the committee requested 
that the Commission institute a study, under section 332(g) of the Tariff Act of 1930 (19 
U.S.C. 1332(g)), to investigate the scope of illicit drug paraphernalia imports; to evaluate 
the effectiveness of the Mail Order Drug Control Act in restricting such imports; to 
determine how the Harmonized Tariff Schedule of the United States (HTS) might be 
amended to better identify drug paraphernalia in particular; and to make any other 
recommendations it deems appropriate in this regard. 

Public notice of the investigation was given by posting copies of the notice at the 
Office of the Secretary, U.S. International Trade Commission, Washington, DC, and by 
publishing the notice in the Federal Register of July 6, 1989 (54 F.R. 28518).2 The 
information contained in this report was obtained from fieldwork by the Commission's 
staff, from the Commission's files, from other Government agencies, and from other 
sources. 

1 The request from the Committee on Finance is reproduced in app. A. 
2 The Federal Register notice of the institution of the Commission's Investigation No. 332-277 is 
reproduced in app. B. 
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EXECUTIVE SUMMARY 

Illicit drug use and the existence of drug paraphernalia have always paralleled one 
another. However, it was not until drug use escalated dramatically in the 1960s that a 
commercial-scale drug paraphernalia industry came into bei'1g in the United States. 
During the 1970s that industry grew to an estimated 15,000-30,000 business 
establishments, some exclusively dedicated to the sale of drug paraphernalia and 
drug-culture related items. Estimates of annual sales ranged anywhere from $50 million 
to $3 billion. As the J 970s drew to a close, public sentiment against drugs and drug 
paraphernalia grew to the point, that ordinances outlawing the sale of drug paraphernalia 
began to appear in local statutes nationwide. Drug paraphernalia retailers responded by 
organizing and successfully challenging the constitutionality of many such ordinances in 
the courts. 

In May 1979, the White House requested that the U.S. Department of Justice's Drug 
Enforcement Administration (DEA) draft effective and constitutionally sound legislation 
that individual States could enact to combat the sale and distribution of illicit drug 
paraphernalia. The result was the Model Drug Paraphernalia Act, which has been 
enacted by 38 States and the District of Columbia. 

In October 1986 the Congress enacted the Mail Order Drug Paraphernalia Control 
Act as part of the wider ranging Anti-Drug Abuse Act of 1986. Whereas the Model 
Drug Paraphernalia Act was developed to combat intrastate distribution of 
paraphernalia, the Mail Order Act provides for the seizure of such paraphernalia that 
has been imported, that has entered interstate commerce, or that is intended for export 
to other countries from the United States. There is currently pending before the 
Congress a bill that directs the Attorney General to enforce the Mail Order Act in 
intrastate commerce through the use of "task forces consisting of appropriate Federal, 
State, and local personnel." 

On the basis of information gathered in the course of the investigation, it is difficult to 
gauge the effectiveness of the Mail Order Act. The act has inherent weaknesses that 
seem to hamper the enforcement of its provisions. These weaknesses include t:he lack of 
designation of a responsible Federal agency and an ambiguous definition of what 
constitutes "drug paraphernalia". Under a program called Operation Pipe, the U.S. 
Customs Service (Customs) has made a number of seizures of alleged paraphernalia, 
with an estimated value of $14 million, since early 19 8 7. Unfortunately, there are no 
available domestic or import trade data against which to compare this figure. 
Nevertheless, it is believed that, at least partly because of the act, distribution of 
paraphernalia for which there are no known alternative uses has been significantly 
curtailed. In addition, distributors of "dual purpose" (i.e., having drug uses and 
legitimate uses) paraphernalia have been forced to change their marketing strategies and 
methods of distribution. The act has not been tested fully in the courts to date and could 
be aggressively challenged in the future. 

The scope of U.S. imports is equally difficult to gauge, for two reasons. First, even 
when the drug paraphernalia industry was operating in the open, its very existence was 
controversial, and vendors were reluctant to be forthcoming with domestic and 
international trade data. Now that drug paraphernalia distribution is effectively banned, 
such statistics are even more difficult to obtain. Second, the nebulous definition of drug 
paraphernalia mixes legitimate products having only fugitive use as drug paraphernalia 
with "hardcore" paraphernalia that are specifically designed for illicit drug use. 

The Commission identifies three areas that could improve the effectiveness and 
.enforceability of the Mail Order Act-

• The law could be amended to specifically designate the Federal agency or 
agencies responsible for implementing the act. 

• The definition of drug paraphernalia could be revised to provide a list of articles 
that are per se violative of the act, thereby alleviating current difficulties in 
demonstrating that a particular article is drug paraphernalia. 

v 
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• The Harmonized Tariff Schedule of the United States (HTS) and the export 
statistical schedule (Schedule B) could be amended to highlight and further isolate drug 
paraphernalia imports and exports. 

The Commission suggests several options for amending the HTS to aid in the 
Government's efforts to interdict illicit drug paraphernalia. The first option is to 
establish a requirement that importers certify that specific goods capable of being and 
likely to be used as drug paraphernalia are not being imported with that intent or design. 
This option would, of course, require legislative action. A second option is to provide for 
new statistical annotations to highlight potential drug paraphernalia and provide Customs 
with a better defined starting point in tracking the imports of drug parpaphernalia. This 
option could be accomplished administratively through the Committee for Statistical 
Annotation of the Tariff Schedule (484(e) Committee). The final option would be 
simply to footnote existing tariff provisions, again to highlight potential drug 
P.araphernalia. 



Background 

Drugs and Drug Laws 

Drug abuse in the United States is not a re
cent phenomenon. It has always been with us, 
although in the first 60 years of this century, the 
average American's personal exposure to it was 
limited to newspaper accounts of drunk drivers 
involved in fatal automobile accidents and the oc
casional Hollywood depiction of skid row bums 
and inner-city junkies. 

Nonalcoholic drug1 use is known to have ex
isted among the Native Americans who inhabited 

. this continent before the Mayflower dropped an
chor at Plymouth Rock, though the concept of 
"illicit" probably did not apply then. During the 
19th century and even into the 20th century, 
opium, cocaine, and other addictive drugs were 
commonly employed for medical treatment. In
deed, before the turn of the century, 
"recreational" use of these drugs was neither ille
gal nor uncommon, at least in certain parts of our 
society. 

Temperance movements, too, are not new in 
our history, but rather date back to our Puritan 
roots. Religious revivalism in the early 1800s 
spawned the likes of Carry Nation and her notori
ous hatchet, the Anti-Saloon League, the 
Womens' Christian Temperance Union, and even 
a political party, the Prohibition Party, to combat 
alcoholism in America. These efforts eventually 
culminated in the January 1919 passage and sub
sequent ratification of the 18th Amendment to 
the U.S. Constitution (the National Prohibition 
Act), which prohibited the manufacture, sale, 
transportation, importation, and exportation of 
alcoholic beverages in the United States. Al
though the 18th Amendment was repealed by the 
21st Amendment in December 1933, the sale and 
consumption of alcoholic beverages continued to 
be taxed and regulated at both the State and Fed
eral level. 

Use or abuse of nonalcoholic drugs in the 
early 20th century was not noteworthy enough to 
legislate against, presumably because such abuse 
was perceived as limited in scope, i.e., to "the 
bottom of society and among certain rebellious 
intelligentsia. "2 However, some effort was made 
to restrict the sale and distribution of such drugs. 
In 1909, the importation of "opium and prepara
tions and derivatives thereof, other than smoking 
opium or opium prepared for smoking" and other 
than that for medicinal uses, was prohibited (em-

1 Although it is recognized that nicotine and caffeine can 
be considered to be non-alcoholic drugs, they are not 
treated as such for the purposes of this report. 
2 Katkin, Hunt, and Bullington, "Drug Paraphernalia in 
Perspective: The Constitution and the Spirit of Temper
ance," Criminal Law Bulletin, July-August 1985, 
p.296. 

phasis added). 3 Five years later, the distribution 
of "opium or coca leaves or any compound, 
manufacture, salt, derivative, or preparation 
thereof" for other than medicinal uses was made 
subject to registration and taxation ($1 per an
num) by the Internal Revenue Service.4 The 
Marihuana Tax Act of 19375 imposed an "occu
pational excise tax" on certain dealers in 
marijuana and a "transfer tax on certain deal
ings" in marijuana. Though further legislation was 
enacted to curb nonalcoholic drug abuse over the 
next 30 years, the pattern of abuse did not 
change radically. Then there was a sudden, ex
plosive change, beginning in the 1960s: 

"As the 19 60s wore on the incidence of drug 
use increased astronomically. A revolution in 
medicine and pharmacology had greatly ex
panded the number of drugs available. 
Vitamins appeared in millions of households. 
Large-scale immunization programs were in
augurated. Tranquilizers were prescribed to 
millions to alleviate the symptoms of stress 
and tension. Oral contraceptives prompted a 
sexual revolution and represented a direct 
association between pills and pleasure. Other 
factors, including the [political and social] 
turbulence of the age, contributed to escalat
ing patterns of drug use. "6 

To combat the escalation and pervasiveness of 
drug abuse, the Congress, enacted the Compre
hensive Drug Abuse Prevention and Control Act 
of 1970,7 which combined all existing U.S. drug 
laws into one. The Crime Control Act of 19738 
was passed to provide $1 billion in increased 
funding for law enforcement agencies over the 
following 2 years. 

Despite these measures, use of marijuana, co
caine, and other drugs continued to grow during 
the 1970s. Public attitudes leaned towards accep
tance of these drugs as being no more harmful 
than alcohol. The National Organization for the 
Reform of Marijuana Laws (NORML) was estab
lished in 1970 to lobby the Congress to legalize 
the possession and use of marijuana. Various sci
entific studies did little but. add fuel to the 
debate-some, including President Nixon's Com
mission on Marijuana and Drug Abuse in 1972, 
concluded that marijuana was harmless (the 
President immediately rejected that conclusion), 
while others reached contrary conclusions. In the 
meantime, the drug paraphernalia industry had 
taken root and had grown like the ubiquitous 
"weed" whose consumption justified its e'conomic 
existence. 

3
. Public Law 60-221, "An Act to Prohibit the Importa

tion and Use of Opium for Other Than Medicinal Uses," 
35 Stat. 614. 
4 The Harrison Narcotics Act, Public Law 63-223, 38 
Stat. 785-790. 
5 Public Law 75-238, 50 Stat. 551. 
8 Katkin, Hunt, and Bullington, p. 296. 
7 Public Law 91-513, 84 Stat. 1236-1296. 
e Public Law 98-83, 87 Stat. 197-218. 
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The Rise of the Drug 
Paraphernalia Industry 

Drug paraphernalia first began to appear in 
small-scale commercial quanuues in the 
mid-1960s in the form of pipes, water pipes, roll
ing papers, roach clips, mirrors, and razor blades. 
These items, accompanied by psychedelic post
ers, jewelry, beads, incense, tie-dyed clothing, 
sandals, belt buckles, and other accessories were 
sold in record stores and small boutiques. As the 
popularity of drugs burgeoned, so too did the 

. availability of paraphernalia, to the point that 
businesses selling nothing but paraphernalia (with 
the sobriquet of "head shops") sprouted in com
munities throughout the country. 

By the late 1970s, the industry had expanded 
from small, inconspicuous specialty shops to mul
tistore chains located in suburban shopping malls. 
Estimates of the number of businesses selling 
paraphernalia varied from 15,000 to 30,000,9 
with estimated sales ranging anywhere from $50 
million to $3 billion per year.10 It is estimated 
that during that' period, mail-order distribution of 
drug paraphernalia accounted for only 1 percent 
of the market. 11 At least a dozen publications, 
including trade journals for the paraphernalia in
dustry, came and went during the 1970s, with 
appropriate names to match-High Times, Na-:
tional Weed, Hi-Life ("the magazine of leisure 
highs"), Daily Dope, and Dealer, just to name 
some. 

Throughout most of the 1970s, drug para
phernalia sales were not illegal per se; however, 
they were controversial in many communities, be
cause they were perceived as encouraging minors 
to experiment with harmful drugs. Between 1977 
and 1979, community groups in Georgia, Florida, 
California, Maryland, Indiana, North Dakota, 
and New Jersey were organized to strike out at 
the industry. These groups claimed that the in
dustry's very existence conflicted with national 
antidrug policies. 12 Local ordinances were passed 
hurriedly to outlaw the sale of drug parapherna
lia. However, with their economic future at stake, 
the paraphernalia retailers organized to defend 
themselves13 anc;I managed to nullify many ordi
nances on the grounds that they were 
constitutionally vague. Frustrated community 
groups and the courts sought assistance from the 

8 Bob Ricks, "Model Drug Laws: Drawing Strength from 
the Community," The National .Sheriff, February-March 
1984. 
10 U.S. Department of Health, Education, and Welfare, 
Community and Legal Responses to Drug Paraphernalia, 
National Institute on Drug Abuse Services Research 
Report, DHEW Pub. No. (ADM)80-963, 1980. 
II Ibid. 
12 Ibid. 
13 The Paraphernalia Trade Association and the .Mid-At
lantic Accessories Trade Association were formed in 
1978 and 1979, respectively: 
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Federal Government, and in May 1979, the 
President sought advice from the U.S. Depart· 
ment of Justice's Drug Enforcement Admini· 
stration (DEA). 

The Model Drug Paraphernalia Act 
DEA did not have to look far for precedent in 

proposing a constitutionally acceptable law to 
control drug paraphernalia. Existing laws already 
controlled "moonshining" paraphernalia (26 
U.S.C. 5685), gambling paraphernalia (18 
U.S.C. 1952, 1953), counterfeiting paraphernalia 
(18 U.S.C. 2512), and similar instruments of 
crime.1 4 All of these laws contained similar lan
guage that had proven effective in the courts. 
DEA also had the benefit of past experience to 
help in deciding whether to draft Federal legisla
tion or to propose a model law that the indi~dual 
States could enact: 

"Since 1914 [the year of the Harrison Act], 
the states and the Federal Government had 
shared the enforcement of the drug laws. 
The Federal Government organized its lim
ited manpower to attack interstate and 
international drug traffickers. The states 
concentrated on local drug dealers. The· re
spective roles were understood. The 
partnership had worked well for years; why 
change it." 15 

The result was The Model Drug Paraphernalia 
Act1a (Model Act), completed in August 1979. 
As of December 1987, the Model Act, which ba
sically bans the manufacture, advertisement, sale, 
and possession of drug paraphernalia and pro
vides for their confiscation, had been passed by 
38 States and the District of Columbia. 17 Six of 
the remaining twelve States-Colorado, New 
York, Ohio, Oregon, Tennessee, and West Vir
ginia-have antiparaphernalia legislation not 
patterned on the Model Act. The remaining six 
States-Alaska, Hawaii, Illinois, Iowa, Michigan, 
and Wisconsin-have no comprehensive State 
laws against the sale of drug paraphernalia. Ac
cording to Harry Myers, Associate Chief Counsel 
for DEA-

" In every one [of the States enacting the 
Model Act], merchants no longer explain to 
customers how to use products with drugs. 
Advertisements no longer openly promote 
products for use with drugs. Shops that had 
drug-related names, have been renamed. 
Merchants have removed all drug-connected 
posters, displays and promotional materials 
from their stores. Shop owners have entirely 

1• Bob Ricks, "Model Drug Laws: Drawing Strength 
from the Community," The National Sheriff, February
March 1984. 
ie Ibid. 
18 The Model Drug Paraphernalia Act is reproduced in 
a.J'P· C. . 
1 U.S. Department of Justice, National Institute of 
Justice, State and Local Experience with Drug Parapher
nalia Laws, by Kerry Murphy Healey, February 1988. 



stopped using the term 'paraphernalia' .... 
In other words, every State with the Model 
Act has virtually eliminated the Headshop 
Message. In this regard, DEA's Model Act 
has been a huge success . . .. As to stopping 
the sale of hardcore drug paraphernalia, the 
Model Act States have had mixed results." 10 

As previously discussed, the Model Act was 
developed for adoption and enforcement by the 
individual States. It was not until 1986 that the 
provisions of the Model Act were extended to the 
Federal level, to cover interstate and interna
tional trade of drug paraphernalia. On October 
27, 1986, the Congress passed the Anti-Drug 
Abuse Act of 1986.19 Subtitle 0 of this Act, 
cited as the "Mail Order Drug Paraphernalia 
Control Act," is patterned after the Model Act. 

The Mail Order Drug 
Paraphernalia Control Act: 

Legislative History and 
Subsequent Events 

The Mail Order Drug Paraphernalia Control 
Act (hereinafter referred to as the act, or when 
compared with other acts, the Mail Order Act) 
was introduced on March 20, 1985, by Represen
tative Levine, joined by Representatives Rangel 
and Gilman.20 In introducing this bill, Represen
tative Levine stated that this legislation-

" . . . would tnake it illegal for anyone to use 
the U.S. Postal Service or a private parcel 
service as part of a scheme to sell drug para
phernalia. Conviction of this offense would 
result in imprisonment of not more than 3 
years and a fine of not more than $100,000. 

I have been seriously concerned with the is
sue of drug paraphernalia sales since serving 
as a California legislator. When I was a 
member of the State assembly, I authored 
legislation which prohibited the sale of drug 
paraphernalia to minors. That bill was signed 
by the Governor into law. 

The availability of drug paraphernalia is be
coming widespread around the country. 
Although State model drug paraphernalia 
laws have been effective in closing "head
shops" in 38 States and the District of 
Columbia, drug paraphernalia sales are now 
being made through the mails or by private 
package services, such as UPS. 

18 Letter to Michael Lilly, Attorney General of Hawaii, 
Nov. 27, 1984. 
19 Public Law 99 570, 100 Stat. 3207. 
20 H.R. 1625, 99th Cong., 1st Sess., A bill entitled, the 
"Mail Order Drug Paraphernalia Control Act," 131 
Congr~ssional Record 5727 (1985). Ultimately, 70 
members joined as cosponsors of this legislation. The 
text of H.R. 1625, as introduced,· is set out in app. D. 

The unregulated sale of drug paraphernalia 
through the mails and in interstate com
merce glamorizes the drug culture and 
encourages drug experimentation by children 
and adolescents. Drug paraphernalia serves 
to counter parental guidance as well as edu
cational and community programs to prevent 
drug abuse. "21 

H.R. 1625 was referred to the House Committee 
on the Judiciary and, subsequently, to the Com
mittee's Subcommittee on Crime. Although 
Representative Levine stated his intention that 
H.R. 1625 prohibit use of "a private parcel serv
ice ... such as UPS," section 102(a)(l) only 
prohibited use of the Postal Service. H~R. 1625, 
as introduced, did not contain the language refer
ring to "other interstate conveyance [ s]" that 
appears in the act. 

The Subcommittee on Crime held a hearing 
on H.R. 1625 on May 8, 1986.22 A panel of four 
witnesses expressed varying degrees of opposition 
to H.R. 1625 as introduced. L. Page Maccub
bin,23 representing the American Pipe and 
Accessory League (APAL), stated that he did not 
disagree with the sponsor's intent, but did have 
objections to "the language of the law and the 
way in which similar laws have been enforced in 
the past around the country." 24 He also stated 
that his Washington, DC, location sent "tradi
tional" pipes and accessories by UPS and by the 
Postal Service. He further noted that "today, 
some people feel that smaller bowls are somehow 
indicative of an illegal intent-nothing could be 
further from the truth ... [citing 'Between the 
Acts' pipes for people who wish to partake of only 
a short smoke between the acts of a play or con
cert]. "25 

APAL was also represented by Lee Huddles
ton,26 who stated that H.R. 1625 "is not 
constitutional27 and who believed that the bill cre
ated a problem with the criminal law doctrine of 
"transferred intent ... (i]f you use the intent of 
the ultimate user to determine if any item is drug 
paraphernalia. "28 

21 "Remarks of Representative Levine," 99th Cong., 1st 
Sess., 131 Congressional Record 5932 (1985). 
22 Mail Order Drug Paraphernalia Control Act, Hearing 
Before the Subcommittee On Crime of the Committee on 
the Judiciary, House of Representatives, 99th Cong., 
2nd Sess., May 8, 1986 (Serial No. 99). [Hereafter 
Hearing.] 
23 Owner, Page/Bennett Associates, Inc., (advertising 
agency); Earthworks, Inc., (retail tobacconist); and 
Lambda Rising, Inc., (retail bookstores). Hearing, 
pp.118-45. "He is also a proponent of a future 'Ameri
can Pipe Council' in which pipe and pipe tobacco 
manufacturers and distributors join together to provide 
generic advertising that promotes pipe smoking in 
f.eneral." Hearing, p.129. 

4 Hearing, p.118. 
2ll Hearing, p.124. 
28 Attorney, Bowling Green, KY. Hearing, pp.145-59. 
21 Hearing, p.145. 
28 Hearing, pp.146-47. 
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As noted by Representative Levine, the pri
mary focus of this legislation was the sale of drug 
paraphernalia through the mail or by private de
livery services. Members were particularly 
concerned with mail order catalogs and youth-ori
ented publications that encouraged drug use by 
acceptance of advertising material for drug para
phernalia. This concern is set forth in greater 
detail by Senator Wilson who, on the same day, 
introduced the companion bill in the Senate-S. 
713,29 Senator Wilson stated that his bill would-

" ... outlaw the interstate sale and shipment 
of drug paraphernalia. This legislation will 
prohibit the mail order and catalog sales of 
drug paraphernalia, which have grown dras
tically as a result of local government 
crackdowns on "head shops" and other enti
ties selling drug paraphernalia. 

Catalogs and publications promoting drug 
use, such as High Times, which has a circu
lation of approximately 4 million, advertise 
drug paraphernalia-devices which enhance 
or aid consumption of controlled substances. 
These products glorify the use of drugs and 
pander to the drug fantasies of our Nation's 
youth. 

• • • • • 

The legislation I introduce today will combat 
the mail order drug paraphernalia business. 
It gives Federal agencies, namely the Depart
ment of Justice and the Postal Service, the 
Federal legislation needed to fight this para
sitic industry. For years paraphernalia 
dealers have studied the local statutes and 
found ways to violate the spirit, if not the 
letter, of this country's laws. 

• • • • • 

In order to decrease the drug abuse problem 
in this country, especially among teenagers 
and young adults, we must outlaw devices 
primarily designed or intended to enhance or 
facilitate the ingestion of illegal drugs. By 
permitting the drug paraphernalia industry to 
flourish, we are indirectly condoning the 
abuse of controlled substances. "30 

Although there is considerable emphasis on 
local and interstate distribution of drug parapher
nalia through the mail, no reference to "foreign 
commerce" appears in the statute as enacted,31 
nor is any reference made to imports or exports 

29 S. 713, 99th Cong., 1st Sess., 131 Congressional 
Record 3309, (Mar. 20, 1985). The text of S. 713, as 
introduced, is set out in app. E. 
30 "Remarks of Senator Wilson," 99th Cong., 1st Sess., 
131 Congressional Record S-3309 (Mar. :?O, 1985). 
Additional remarks made by Senator Wilson upon 
introducing S. 713 are set out in app. F. 
31 21 U.S.C. sec. 857(a)(2). Sec. 857 is set out in app. 
G. 
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of these materials.32 Another major difference 
between the act and S. 713 is the substitution of 
criminal forfeiture proceedings in the act33 in lieu 
of the civil forfeiture proceedings in the Levine/ 
Wilson bills.34 The House Committee on Ways 
and Means reported the "International Drug 
Traffic and Enforcement Act," which both con
tained a· prohibition on the importation of drug 
paraphernalia35 and provided civil forfeiture 
authority to the U.S. Customs Service to enforce 
provisions in this act. 36 

On September 8, 1986, Representative Wright 
introduced the "Omnibus Drug Enforcement, 
Education, and Control Act of 1986.37 H.R. 
5484 incorporated Representative Levine's earlier 
proposal concerning drug paraphernalia. The act 
also contained inputs from virtually all of the 
committees of the House of Representatives and 
was passed by the House, after several amend
ments were added, by a large majority on 
September 11, 1986. 

On September 23, 1986, Senator Dole intro
duced the administration's "omnibus anti-drug 
package"-The Drug-Free America Act of 
1986.38 Subtitle G of S. 2849 was the administra
tion's version of the Mail Order Drug 
Paraphernalia Control Act. 39 Although the ad
ministration's proposal expanded the scope of the 
prohibited commerce to include both · interstate 
and "foreign" commerce,40 it did not mention 
"imports" or "exports" in the context of prohib
ited transactions.41 The administration proposal, 
however, retained the civil forfeiture provision for 
drug paraphernalia contained in Senator Wilson's 
bill.42 

During this'time the Senate was considering its 
own version of a drug bill-S. 2878. Much of 
Senator Wilson's bill and the administration's 

32 .Compare sec. 102(a), H.R. 1625/S. 713 (app. E) 
with 21 U.S.C. sec.857 (a)(3). 
33 ".. • [F) orfeiture upon the conviction of a person for 
such violation." 21 U.S.C. sec. 857(c). 
30 Sec. 102(c), H.R. 1625/S. 713. And see the com
ments on the utility of civil versus criminal forfeiture, 
Model Drug Paraphernalia Act, Comment [Article Ill], 
ff· 94-95. 

H. Rep. No. 99 794 on H.R. 5410, 99th Cong., 2nd 
Sess., p. 9 (Aug. 15, 1986). 
38 Ibid., p. 16. Sec. 123, H.R. 5410, as reported by the 
Committee on Ways and Means. . 
37 H.R. 5484, 99th Cong., 2nd Sess., A bill to 
strengthen Federal efforts to encourage foreign coopera
tion in eradicating illicit drug crops and in halting 
international drug traffic, to improve enforcement of 
Federal drug laws and enhance interdiction of illicit drug 
shipments, to provide strong Federal leadership in · 
establishing effective drug abuse prevention and educa
tion programs, to expand Federal support for drug 
treatment and rehabilitation efforts, and for other 
purposes. 
38 S. 2849, 99th Cong., 2nd Sess., 132 Congressional 
Record S-13403 (Sept. 23, 1986). 
39 Secs. 3301-3303, S. 2849, ibid. The administration's 
proposals are set out in app. H. 
'°Sec. 3302(a)(2), S. 2849, ibid. (app. H, p. H-2.) 
•

1 Compare sec. 3302(a) with 21 U.S.C. sec. 857(a)(3) 
(app. G, p. G-2.) 
• 2 Compare sec. 3302(c), S. 2849 (app. H, p. H-2) 
with sec. 102(c) of the Levine/Wilson bills, above. 



proposals on drug paraphernalia were incorpo
rated into S. 2878. This bill was amended in 
several respects and contained a provision ban
ning the import, export, and interstate shipment 
of drug paraphernalia based, in part, upon Sena
tor Wilson's and Representative Levine's earlier 
proposals.43 Negotiations between the Senate 
and the House resulted in the Anti-Drug Abuse 
Act of 1986.44 The principal changes from the 
original legislation included specific prohibitions 
on the import or export of drug paraphernalia4s 
and substituted criminal forfeiture proceedings46 

for the civil forfeiture proceedings envisioned ear
lier. 

In March 1988, an attempt was made to strike 
the requirement that forfeiture could occur only 
"upon the conviction of a person" for violation of 
the act, i.e., to substitute civil, in lieu of criminal, 
forfeiture proceedings.47 However, all attempts 
to substitute civil forfeiture proceedings were un
availing, although Congress did enact two 
amendments to the act in October 19 8 8. 4s These 
amendments made a minor "clarification" to 21 
U.S.C. 857(d)49 and a more substantive change 
to 21 U.S.C. 857(f)(2) with respect to the ex
emption for articles used with tobacco products.so 

Subsection 857 (f)(2), as enacted, had ex
empted from the prohibitions imposed by the act 
goods "primarily" intended for use with tobacco 
products. The 1988 amendment appears to 
"grandfather" goods that have been "tradition
ally" intended for use with tobacco products, 
since the former criterion of "primarily intended 

"3 "Remarks of Senator Wilson," 132 Cong. Rec. 
S-16489 (Oct. 15, 1986). During floor consideration of 
the drug bill on Sept. 26, 1986, Senator Wilson re
marked that it was not only necessary to interdict the 
supply of drugs but it was also necessary to attack mail 
order and catalog sales of drug paraphernalia. Senator 
Wilson's remarks are set out in app. I. 
.... H.R. 5484, the Anti-Drug Abuse Act of 1986, 
became law (Public Law No. 99-570) on Oct. 27, 1986. 
The Wilson/Levine proposals were enacted as secs. 
1821-1823, which constitute subtitle 0 (Prohibition on --, 
the Interstate Sale and Transportation of Drug Parapher
nalia) of title I (Anti-Drug Enforcement) of Public Law 
No. ·99-570, 100 Stat. 3207-51, 3207-52). 
" 5 Sec. 1822(a)(3); 21 U.S.C. sec. 857(a)(3) (app. G, 
p. G-2). 
..a Sec. 1822(c); 21 U.S.C. sec. 857(c) (app. G, p. 
G-2). 
47 Sec. I87(a)(2) of the Customs Enforcement Amend
ments Act of 1988, 134 Congressional Record S-2857 
(Mar. 23, 1988). 
..a H.R. 5210, the Anti-Drug Abuse Act of 1988, 
became law (Public Law No. 100-690, 102 Stat. 4181) 
on Nov. 18, 1988. Sec. 6485 of the 1988 Drug Act 
made certain "clarifications" to the drug paraphernalia 
provisions of the 1986 Drug Act. 
4 e 21 U.S.C. sec. 857(d) was amended by striking out 
"in violation of the Controlled Substances Act" and 
inserting", possession of which is unlawful under the 
Controlled Substances Act" in lieu thereof. 102 Stat. 
4181, p. 4384. 
eo "[P]rimarily intended for use with tobacco products" 
was replaced by "traditionally intended for use with 
tobacco products." 

for use" could shift with the passage of time as 
the primary use shifts from permissible to prohib
ited uses. Thus, the effect of the 1988 
amendment may be a slight narrowing of the 
scope of the prohibitions imposed by the act; 

More recently, Representative Rangel intro
duced the "Drug Paraphernalia Act of 1989." s1 

This bill would amend the act by deleting use of 
interstate conveyances other than the Postal Serv
ice from the list of criminal offenses created by 
section 857(a)(l). Originally, Representative 
Levine stated that his bill was directed at inter
state transportation by the Postal Service or by 
"private package services, such as UPS. "52 How
ever, the Levine bill as introduced, the Wilson 
bill,53 and the administration's 1986 omnibus an
tidrug package54 all contained language identical 
to that recently proposed by Representative Ran
gel in H.R. 2974 that would delete the reference 
to "other interstate conveyance[s]."55 Neverthe
less, it appears that Representative Levine's 
inclusion of private delivery services was deliber
ate, since his stated intent was enacted in 21 
U.S.C. 857(a)(1). 

The Rangel proposal also would strike "trans
portation [of drug paraphernalia] in interstate or 
foreign commerce" as an offense under section 
857 (a)(2). All proposals previously discussed 
have included transportation in interstate com
merce, and most have also included "foreign 
commerce" in the prohibition, as well. If section 
857(a)(2) is interpreted to require proof that a 
defendant both offered the drug paraphernalia 
for sale and transported it in interstate or foreign 
commerce, then enactment of the Rangel amend
ment would appear to ease the Government's 
burden of proof in such cases. However, in com
bination with the previous amendment concerning 
private delivery services, the Rangel proposal may 
allow private carriers to transport drug parapher
nalia originating outside the United States in bond 
for subsequent exportation, since the prohibition 
on importation (in sec. 857(a)(3)) may be inter
preted as reaching only imports for consumption 
and not imports for transportation and exporta
tion. 56 The Rangel proposal may also be 
interpreted to allow such carriers to transport 
drug paraphernalia in "foreign commerce." 

The Rangel bill directs the Attorney General 
to provide for the enforcement of 21 U.S.C. 857 
through the use of "task forces consisting of ap
propriate Federal, State, and local personnel." 
The bill would authorize $5 million to be appro
priated for this purpose in each of the next 5 
fiscal years. Representative Rangel states that 
"the overall goal [of this bill] ... is to ban the 

51 H.R. 2974, lOlst Cong., 1st Sess. (July 21, 1989). 
The text of H.R. 2974 is set out as app. J. 
52 Letter to Michael Lilly, Attorney General of Hawaii, 
Nov. 27, 1984. 
53 Sec. 102(a)(l), S. 713 (app. E, p. E-2). 
54 Sec. 3302(a)(l), S. 2849 (app. H, p. H-2). 
55 Sec. 2, H.R. 2974 (app. J, p. J-2). 
56 Compare with 19 C.F.R. 18.21(b). 
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sale of all drug paraphernalia items everywhere 
in this country . . . whether it involves interstate 
or intrastate activity. "57 

There have been relatively few reported en
forcement actions since enactment of 21 U.S.C. 
857. A "test case" that relied upon both section 
857 and certain general civil forfeiture authority58 

granted to the Customs Service in section 3123 of 
the Anti-Drug Abuse Act of 1986 was upheld by 
the Sixth Circuit in May 1989.59 In addition, the 
constitutionality of the act was challenged and up
held in both the Nashville litigation and in a 
memorandum opinion in response to a criminal 
indictment under 21 U.S.C. 857 in the Eastern 
District of New York.so More recently, an indict
ment charging three counts in violation of 21 
U.S.C. 857 has been returned in the Western 
District of New York.61 An unreported civil deci
sion in the same jurisdiction has upheld seizure of 
alleged drug paraphernalia "in connection with a 
criminal investigation . . . rather than in connec
tion with a civil forfeiture. "62 

Some anecdotal evidence has been obtained 
which suggests that the Act is not as useful an en
forcement tool as originally envisioned.63 There 
is a definite preference for civil forfeiture pro
ceedings since the Government's burden of proof 

e7 "Remarks of Representative Rangel," 135 Congres
sional Record E-2627 (July 21, 1989). Additional 
excerpts of these remarks are set out at app. K. 
118 19 U.S.C. sec. 1595a(c), as added by sec. 3123 of 
Public Law No. 99-570, 100 Stat. 3207-87. Although 
sec. 1595a(c) was added to the Tariff Act of 1930 by 
the 1986 Drug Act, it is a general forfeiture provision 
and does not explicitly address forfeitures of drug para
phernalia. 
118 United States v. 57, 261 Items of Drug Paraphernalia, 
705 F. Supp. 1256 (U.S. District Court, M.D.Tenn. 
1988); affirmed Mar. 14, 1989; Rehearing and Rehear
ing En Banc Denied May 10, 1989; 869 F.2d 955 (6th 
Cir. 1989). 
80 United States v. Main Street Distributing Inc., 700 F. 
Supp. 655 (E.D.N.Y. 1988). 
81 See materials submitted by the Assistant United States 
Attorney, Buffalo, NY, set out in app. L. 
82 The Mill v. MacMartin, et al., Slip Op. at 13, 
Civ-89-157T (W.D.N.Y., 1989). The decision is set out 
in app. L. 
83 Telephone conversations with Ralph Whiteside, Port 
Director, and Bill Crane, Inspector, U.S. Customs 
Service, Nashville, TN., July 31, 1989 and Aug. 1, 
1989. Mr Whiteside reported that both he and Mr. 
Crane had been named as defendants in a civil action 
asking $85,000 compensatory and $500,000 punitive 
damages for their actions in carrying out the seizure. 
(Contempo Products, Inc., by and through its president 
Richard K. Rowland, v. Whiteside, Civ. No. 3 87 0292, 
U.S. District Court, M.D.Tenn.) The district court 
declined to dismiss the suit against the individual defen
dants, but the Sixth Circuit did dismiss the action. U.S. 
v. 57,261 Items of Drug Paraphernalia. Both Customs 
Service officials perceive their inclusion in the civil action 
by Contempo as "an attempt at intimidation" and both 
believe that the "qualified immunity" doctrine (Anderson 
v. Creighton, 483 U.S. 635 (1987)) is insufficient in 
circumstances such as those surrounding the Nashville 
litigation. 
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is less rigorous. 64 In the op1mon of those who 
have litigated under the act, there are several 
clarifications that need to be made to the statu
tory language. Those involved believe that civil 
forfeiture would be a highly useful addition to the 
Iaw.65 It is worth noting that the Customs Service 
civil forfeiture authority under 19 U .S.C. 
1595a(c) would not reach exports or interstate 
commerce. 66 

Drug Paraphernalia: 
Description and Uses 

One of the more difficult aspects of the Mail 
Order Act is the definition of drug paraphernalia. 
According to Senator Wilson-. 

"The most difficult task in drafting this legis
lation was crafting a defintion of drug 
paraphernalia that was sufficiently definite to 
outlaw devices which are primarily designed 
or intended for use with controlled sub
stances, yet not over-inclusive so as to make 
certain devices illegal that have important, 
legitimate uses. "67 

According to Webster's Collegiate Dictionary, 
the term "paraphernalia" was originally derived 
from the Greek "parapherna," which referred to 
the goods a bride brings to a marriage over and 
above her dowry. In more recent times, the term 
has been applied to the ritual trappings of certain 
fraternal organizations, and more recently to any 
generic grouping of furnishings or apparatus. To
day, of course, the word has taken on a more 
sinister connotation in connection with various 
criminal activities, including drug abuse. But even 
now the question remains: just what are drug 
paraphernalia? The answer is nebulous at best. 

As stated above, the Mail Order Drug Para
phernalia Control Act, as amended, defines 
"drug paraphernalia" as follows: 

" ... any equipment, product, or material of 
any kind which is primarily intended or de
signed for use in manufacturing, com
pounding, converting, concealing, produc
ing, processing, preparing, injecting, 
ingesting, inhaling, or otherwise introducing 
into the human body a controlled substance, 
possession of which is unlawful under the 
Controlled Substances Act . . . " 

84 Telephone conversations with Harold McDonough, 
Assistant U.S. Attorney, Nashville, TN., July 31, 1989. 
Mr. McDonough represented the Government in the 
proceedings in the district court and before the Sixth 
Circuit. 
85 Ibid. 
88 Thus, the seizure in the Buffalo litigation could not be 
made under 19 U.S.C. 1595a(c), since the Customs 
Service's jurisdiction in that matter would appear to be 
limited to the charge of unlawful exportation in violation 
of 21 U.S.C. sec. 857(a)(3). See materials in app. L. 
87 '!Remarks of Senator Wilson," 99th Cong., Isl Sess. 
131 Congressional Record S-3309 (Mar. 20, 1985). 



This language covers a very wide range of pos
sible goods, many of which may have uses that 
are predominantly legitimate. Whereas the key 
phrase "primarily intended or designed for use" 
does not narrow the list of articles that might be 
considered drug paraphernalia under the law, it 
does restrict the impact of the law to the intended 
illicit use of such articles. 

Certain drug paraphernalia are clearly "de
signed for use" in illicit drug activity. One 
example given by DEA is the "bong," a smoking 
pipe having certain design characteristics that al
legedly preclude it from traditional use as a 
tobacco pipe but that enhance its use for smoking 
marijuana, hashish, or opium. Specifically, ac
cording to DEA's reasoning, the bowl of the bong 
is so small that it is inconvenient for a tobacco 
smoker, because it would require refilling and 
relighting too frequently, but is well suited to the 
marijuana smoker, who needs to smoke only a 
small amount to achieve the desired "high." The 
bong's bowl is always made of a nonporous mate
rial (glass, metal, plastics, or porcelain), so that 
resinous residue from burnt marijuana can be 
easily cleaned out; traditional tobacco pipes, on 
the other hand, are intentionally of porous woods 
or minerals, partly becau,se their smokers prefer 
that the pipe become imbued with the aromatic 
byproducts of burning tobacco. A bong has a 
bowl that usually unscrews from the rest of the 
pipe, so that it can be more easily cleaned with 
detergent; traditional pipes normally do not. Fi
nally, a bong has a large collection chamber, a 
wide mouthpiece, and a carburetion hole or tube, 
to trap all the available marijuana smoke and 
force it deep into the lungs for more comprehen
sive inhalation; tobacco pipe smokers normally do 
not inhale so deeply. 

For most drug paraphernalia, however, it is 
difficult to establish that a particular article is 
"designed for use" in illicit drug activity. For ex
ample, a syringe and needle is indeed designed 
for use in injecting substances into the body, but 
the design is not specifically for illicit drug use. 
Rolling papers were used in legitimate tobacco 
smoking applications long before they became 
popular for wrapping marijuana into "joints" for 
smoking. Razor blades are a common tool for 
chopping cocaine into a fine powder and lining it 
up on a smooth surface in preparation for "snort
ing" it through a· straw, but both razor blades and 
straws have more predominant legitimate uses. 
However, if it can be shown that any of these le
gitimate products are "intended for use" in illicit 
drug activity, then they are considered drug para
phernalia for the purposes of the Mail Order 
Drug Paraphernalia Control Act. 

From the foregoing discussion, one can see 
that a comprehensive and definitive list of goods 
that are drug paraphernalia cannot exist. Never
theless, there are a number of items that have 
been commonly described as such in the past, 
and they are discussed in the following para
graphs. 68 In general, these goods can be divided 

into the following functional groupings: goods for 
storing or transporting illicit drugs; goods for pre
paring controlled substances for consumption; 
and goods to aid direct consumption of controlled 
substances. 

Goods for Storing or Transporting 
Illicit Drugs 

Goods for storing and carrying drugs include 
anything from polyethylene or glassine bags (of 
various sizes) to elaborately decorated leather 
pouches and ornately inlaid or painted wooden 
boxes for storing drugs or rolling papers. Such 
containers have been called "stashes" in the past. 
Almost any container that keeps the drugs clean, 
dry, and is easily concealable will do, but espe
cially prevalent today are small polyethlene and 
glassine bags, usually smaller than 2 inches on a 
side, and small plastic vials with closures. These 
are the containers of choice for buyers and sellers 
of "rocks" (small lumps) of crack cocaine for 
smoking, or for measured amounts of cocaine 
powder, heroin, or hashish for ingestion by vari
ous means. 

Goods for Preparing Controlled 
Substances for Consumption 

This grouping includes a very wide variety of 
goods for measuring, concentrating, purifying, di
luting, testing, or otherwise preparing controlled 
substances for consumption. The grouping in
cludes, but is in no way limited to, the following: 

• miniature spoons or spatulas, of base or 
precious metal, of ivory, scrimshaw, or 
bone, or of plastics, usually with a level 
capacity of not more than one-tenth of a 
cubic centimeter, used for measuring in
dividual "hits" or snorts of cocaine; 

• screens, strainers, sieves, or separation 
"gins", of metal or nylon, for removing 
unwanted seeds or other impurities from 
the controlled substance; 

• "isomerization" devices, which subject 
marijuana samples to "precise" condi
tions of heat and pressure, thereby 
altering the chemical composition to in
crease potency of the drug; 

• marijuana growing kits; 

• dessicators, enclosed vessels containing 
absorbent crystals (e.g., silica gel) for re
moving moisture from marijuana to 
improve its smoking characteristics; 

68 Sources used to compile this listing include the Drug 
Enforcement Administration; the National Institute on 
Drug Abuse (U.S. Department of Health, Education, 
and Welfare), "Community and Legal Responses to Drug 
Paraphernalia, DHEW Pub. No. (ADM)S0-963, 1980; 
The Marijuana Catalogue, Comprehensive Guide to · 
Grass for Neophyte and Veteran Smokers Alike, by Paul 
Dennis and Carolyn Barry (undated); and High Times 
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Encyclopedia of Recreational Drugs, Stonehill Publishing 
Co., New York, 1978. 

• weighing scales (primarily for _marijuana 
and cocaine), pocket, spring weight, 
counterbalance, and triple beam types, 
with accessory gram weights and scoops; 

• rolling papers, wired or double width, 
and machines for rolling marijuana 
"joints" or cigarettes; 

• diluents for diluting ("cutting") cocaine 
or heroin, e.g., procaine, pseudocaine, 
and polysaccharides such as mannitol 
(mannite), inositol, or lactose; 

• testing kits, for determining purity of the 
drug; 

• razor blades, other cutting blades, or 
grinders for reducing the particle size of 
cocaine for purposes of snorting; 

• mirrors or slates for aligning narrow rows, 
or "lines," of cocaine powder for snort
ing; 

• kits, containing combinations of any of 
the foregoing. 

Goods to Aid Direct Consumption of 
Controlled Substances 

The illicit drug use of the goods included here 
is concentrated mostly in the activities of smoking 
"crack" cocaine, marijuana, hashish, and opium 
and its derivatives (including heroin); for inject
ing heroin and other narcotics; and for snorting 
cocaine powder. Probably the most ubiquitous 
and imaginative class of products included here 
are smoking pipes (other than those traditionally 
used for smoking tobacco) and their parts. 

Drug-use pipes come in all shapes and sizes, 
and may be manufactured from wood, glass, 
metal, ceramics, stone, bamboo, and other mate
rials. There are two basic designs: (1) that 
resembling the traditional tobacco pipe, but hav
ing a smaller bowl; and (2) that having the 
characteristics of a water pipe, in which the 
smoke is passed through a water chamber before 
inhalation. In the 1960s and 1970s, marijuana 
pipes of the first basic design were made to re
semble a novel array of common objects, such as 
baby bottles, fountain pens, tire gauges, animals, 
and human body parts. But as drug users became 
more ser~ous about their "highs" they gravitated 
to more sophisticated water-pipe designs, some
times with multiple mouthpieces for group 
"smoke-ins." The bong69 was described earlier. 

BS The origin of the term "bong" is unclear. One possible 
derivation is from a reportedly Southeast Asian word, 
"bhong," which connotes a water pipe. Another possible 
derivation is from the East Indian word "bhang," which 
refers to the hemp plant, Cannabis, from which mari
juana is obtained. The term has also been used to 
describe the sound in the smoker's head after its use. 
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Variations on the bong included air-driven pipes, 
electric pipes, ice pipes (chillers), mask pipes, 
chamber pipes, and carburetor pipes. Because 
these were most often used to smoke marijuana, 
the burning of which creates a sticky, resinous 
residue that tends to clog pipes, nearly all such 
pipes were equipped with replaceable, fine-mesh 
screening to trap such residues. 

Roach clips comprise a wide variety of articles 
that resemble tweezers.70 Their only apparent 
drug-related use is for smoking the tiny "butts" of 
marijuana cigarettes. When the butt of the ciga
rette gets so short that the smoker can no longer 
hold it without burning his or her fingers, it is 
called a roach. In an effort to avoid wasting even 
this last bit of the "joint," a smoker can turn to 
any number pf devices to allow him or her to fin
ish off the roach. Examples are alligator clips, 
surgical hemostats, bobby pins, or simply two 
pieces of flexible metal connected by a sliding 
stone or bead that tightens or releases the prongs. 

While marijuana use is still widespread, it has 
been overshadowed in recent years by the prefer
ence for cocaine powder for snorting into the 
nose and "crack" cocaine for smoking. Cocaine 
powder is snorted either directly from a small 
spoon (see previous section for description) or 
through a small straw (or "tooter"). Like the 
spoons, cocaine straws may be of various materi
als, depending on the user's preference. "Crack" 
cocaine is a relative newcomer to the illicit drug 
scene, but its use has spread rapidly in_ just 3 
years. It is an unusually virulent and addictive 
form of cocaine. It is smoked in a cocaine pipe 
(or "stem"), which consists of a glass tube ("stir
rer"), approximately one-half inch in diameter 
and 4 inches in length, fitted with a small screen 
to support a small lump ("rock") of the "crack." 

Syringes and needles are familiar symbols of 
the drug culture and need no explanation here. 
Other paraphernalia used to directly assist the 
consumption of illicit drugs include nasal irriga
tors (to reduce the incidence of nasal membrane 
damage from snorting cocaine) ; ether and small 
butane torches for volatilizing and inhaling 
("freebasing") cocaine; cigarette holders with 
conical openings to accommodate a hand-rolled 
marijuana joint; and matches and lighters. 

With regard to all three of the categories dis
cussed above, a final important class of 
paraphernalia is the literature (in the form of 
magazines, flyers, videotapes, etc.) published and 
distributed to encourage illicit drug use and pro
vide advice and instructions on the use of drug 
paraphernalia. Advertising materials would be in
cluded here as well. 

70 On Mar. 29, 1978, the Commission instituted Investi
gation No. 337-TA-51 to determine whether or not the 
patent on certain cigarette holders (i.e., roach clips) was 
being infringed by imported products. The investigation 
was terminated in March 1979, when no evidence of the 
importation of such products could be found. 



Effectiveness of the Mail Order 
Drug Paraphernalia Control Act 

On the basis of information gathered in the 
course of_ this investigation, it is difficult to gauge 
the true effectiveness of the act. The act itself has 
inherent weaknesses that seem to hamper the en
forcement of its provisions. For example, it does 
not specify which Federal agency has primary ju
risdiction and responsibility for its enforcement. 
The U.S. Customs Service has taken the initiative 
in this regard, because it has traditionally investi
gated the importation into and exportation from 
the United States of prohibited merchandise of 
any nature. Although the Drug Enforcement Ad
ministration developed the Model Drug Para
phernalia Act for adoption by individual States, 
that agency has not participated in the enforce
ment of the Mail Order Act. DEA continues to 
direct its efforts and resources to the more serious 
problem of trafficking in illicit drugs. The Office 
of National Drug Policy, too, has concentrated on 
drug trafficking and illegal consumption, rather 
than directly addressing the issue of drug para
phernalia. The U.S. Postal Service reportedly has 
aided Customs in certain cases. Justice Depart
ment attorneys have been pursuing in Federal 
courts the litigation aspects of Customs' seizures 
of drug paraphernalia. This approach to the act 
appears to lack a concerted focus, and perhaps it 
was foreshadowed in November 1979, when an 
official of DEA made the following statement be
fore a Congressional panel looking at the broader 
issue of drug abuse: 

"Federal drug investigators and prosecutors 
have more than they can handle in pursuing 
large-scale international and interstate traf
fickers. To shift enforcement personnel into 
drug paraphernalia activity would . . . be 
counter- productive. It would diminish our 
efforts to reduce the supply of illicit sub
stances and focus instead on an offensive, 
but considerably less important, part of the 
national drug problem. 

A survey of the leading federal narcotics 
prosecutors . . . has confirmed the view that 
no federal resources are realistically avail
able to pursue the sale or use of drug 
paraphernalia. "71 

Nevertheless, as will be seen, the Customs 
Service has shown some positive results in a short 
time. 

In March 1987, Customs made its first major 
seizure under the act, in Nashville, Tennessee, 
where alleged paraphernalia with an estimated 
value of $85,000 were seized. Customs made at 

71 Irvin B. Nathan, Deputy Assistant U.S. Attorney 
G.:neral, Criminal Division, before the Select Committee 
on Narcotics and Drug Abuse Control, U.S. House of 
Representatives, Nov. 1, 1979. 

least four other seizures that year.72 To date, 
there have been a total of at least 27 such seizures 
in at least 12 different States.73 

In April 1988, Customs instituted an initiative, 
called "Operation Pipe," within its Office of 
Commercial Fraud Enforcement, to organize its 
efforts in the interdiction of illegal drug parapher
nalia imports. That program is still in operation 
and is expected to continue indefinitely. Because 
the program is not separately funded and is not 
the sole function of the office, no estimates are 
readily available as to the costs of its maintenance 
and operation. According to John Esau, Acting 
Director of the Commercial .Fraud Enforcement 
Center, there are the equivalent of 30 to 40 Cus
toms agents involved in Operation Pipe 
nationwide.74 These agents coordinate closely 
with State and local law enforcement officials in 
carrying out their investigations and seizures. Mr. 
Esau estimates the total wholesale value of goods 
seized since April 15, 1988, at about $13.6 mil
lion. 1s The goods seized include crack pipe 
components (glass tubes and metal mesh 
screens), bongs, water pipes, other ·pipes with 
small bowls or containing ceramic or glass compo
nents, cigarette holders (including roach clips), 
small polyethylene and glassine bags, plastics vi
als, small-capacity spoons, pocket scales, 
drug-cutting substances (innositol and mannitol), 
razor blades and cutting slates, and a broad range 
of other articles. According to Mr. Esau, all such 
goods were imported goods that had entered the 
United States under normal Customs entry proce
dures, as opposed to being smuggled. The sources 
of the seized imported goods were cited as "the 
Middle East" and, more significantly, "the Pacific 
Rim countries." The absolute or relative signifi
cance of the $13. 6 million figure is not clear, 
because the final disposition of the seized goods 
has not been settled in all cases. Further, there is 
no way to estimate the value of total U.S. imports 
of drug paraphernalia for comparison purposes, 
for two principal reasons. First, even during the 
1960s and 1970s, when overt drug paraphernalia 
sales were legal, the very existence of the industry 
was controversial and vendors were reluctant to 
be forthcoming with import or domestic sales 
data. Now that the distribution of drug par
paphemalia has been effectively banned in the 
United States, such data are even more scarce. 

72 From information supplied by Mr. Robert Vaughn, an 
attorney representing the American Pipe and Accessory 
League, in a posthearing brief; see app. M. . 
73 Two of those States-Michigan and Wisconsin-do not 
have State-level sanctions against drug paraphernalia. 
Three others-Ohio, New York, and Tennessee-have 
such statutes, but not based on the Model Drug Para
phernalia Act. 
1 • Official transcript of the Commission's hearing held in 
connection with this investigation on Aug. 10, 1989, p. 
28. Hereafter, references to the transcript will be cited as 
"Transcript, [pa,ge no.]." 
75 Posthearing statement. 
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Second, the act couches the definition of "drug . 
paraphernalia" in only general physical terms, 
and tends to rely on the intended use of such 
products in illicit drug activities. The act appears 
to be ambiguous in defining what is and what is 
not drug paraphernalia for the purposes of ob
taining search warrants for seizure and successful 
prosecution. In fact, this seems to be the single 
most difficult aspect of the act, especially with re
gard to dual-use paraphernalia-Le., those having 
legitimate uses, as well as drug paraphernalia 
uses. (See "Views of Interest Parties," below, for 
a discussion of this issue with specific regard to 
smoking pipes.) Nevertheless, the act does allow 
for a determination of imported articles as drug 
paraphernalia on the basis of consideration of a 
combination of logically relevant factors, as enu
merated in paragraph (e) of the act. 

Individual States' drug paraphernalia laws no 
doubt have had a significant impact on the retail 
distribution of drug paraphernalia. A large num
ber of smaller, "cottage" retail stores have gone 
out of business in the past decade, whereas the 
mail-order business has become a lucrative and 
fairly sophisticated industry, dominated by fewer 
than 20 mid- to large-size firms.76 At least partly 
because of the Mail Order Act, some of the deal
ers that remain have shifted their inventories to 
emphasize the sale of dual-use items, such as 
pipes or cigarette-rolling papers; others have 
changed their advertising and marketing strategies 
to de-emphasize the drug-related nature of their 
products. 

For example, a particular cocaine free-base 
kit was openly advertised in drug culture periodi
cals in 1979 as "The Chemist, Free Base System, 
the Ultimate 'High', in Columbia (sic), the na
tives call their Snow [cocaine] Vapor-Base. For 
over 100 years, in every village, it's been the 
Toke of the Townl"77 At present, cocaine para
phernalia are advertised in less incriminating 
terms, like "snuff kit" or "tea and spice grinder," 
and their illicit drug use is no longer indicated. 
Some vendors add disclaimers to announce that 
their products are not being offered for drug use. 
The leading drug-culture periodical, High Times, 
reportedly has discontinued mail-order drug para
phernalia advertising, but law enforcement 
officials suspect that dealers simply advertise di
rectly to potential buyers through mailings and 
"paraphernalia parties" (similar to those used to 
sell certain popular plastics kitchenware), offering 
paraphernalia in the guise of legitimate products 
for legitimate uses (e.g., tobacco smoking, snuff 
storage or use, or horticulture). Mail-order cata
logs no longer attempt to educate purchasers in 
the intended use of drug paraphernalia.78 

78 United States Department of Justice, National Institute 
of Justice, "State and Local Experience With Drug 
~araphemalia Laws," by Kerry Murphy Healey, Febru
ary 1988, p. 50. 
77 Ibid. 
78 Ibid., p. 51. 
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The act provides for forfeiture of seized goods 
(in addition to other criminal penalties) upon 
conviction of the violator(s) of its provisions. Al
though convictions have been obtained under the 
act, they have been the result of guilty pleas, and 
as such, the provisions of the act have yet to be 
tested in the courts. 79 The act requires that the 
prosecution establish the alleged violator's guilt 
"beyond a reasonable doubt. "80 By contrast, 
provisions of the existing customs laws (secs. 
595-96 of the Tariff Act of 1930, 19 U.S.C. secs. 
1595-1595a(c)) provide for civil forfeiture with a 
lesser evidentiary burden on the government 
based on a "preponderance of evidence" stan
dard. Customs to date has utilized this civil 
procedure, rather than the criminal forfeiture 
procedure of the act, in most of its drug para
phernalia cases.81 This is not necessarily to say 
that the act is less effective than the civil proce
dure. It is likely that the threat of criminal 
prosecution, with a possible prison sentence of up 
to 3 years and a fine of up to $100, 000, will in 
the long run further deter drug paraphernalia 
trade. 

Recommendations 

General 
After reviewing the current state of implemen

tation and enforcement of the Mail Order Act, 
the Commission believes that the effectiveness of 
the Mail Order Act is hampered in a number of 
areas, each of which is discussed in the following 
paragraphs. 

Designation of responsible Federal agency for 
enforcement.-The potential for effective en
forcement of the act has been restricted by the 
fact that the act does not designate or otherwise 
identify the Federal agency or agencies intended 
to implement the regulatory and enforcement ac
tivities envisioned under the act. This omission, 
as well as the more subtle difficulties with the act 
brought to the attention of the Commission (see 
this report, p. 23), can be remedied by the Con
gress through legislation amending the act . · 

The definition of drug paraphernalia.-Prob
ably the most frustrating aspect surrounding 
enforcement activites is the evidentiary difficulty 
of demonstrating that a particular product is drug 
paraphernalia. The definition of the term in sec
tion 857(d} is, in effect, in two parts. The first 
part specifies the definition, which requires a 
finding of primary "intention or design" for illicit 
use. This is followed by a listing of exemplars. 
The named exemplars include goods, such as 
wooden pipes, that have legitimate applications, 
as well as goods used predominantly, if not exclu
sively, for illegal applications. Whereas these 

79 Transcript, p. 35. 
BO Ibid .• p. 42. 
81 Ibid. 



latter goods seem clearly to be designed for illicit 
use, the time and expense necessary to prove that 
fact to the satisfaction of a court of law may be 
formidable. Under the circumstances, it would be 
useful to amend the definition to provide that cer
tain named products, of a type predominantly 
used for drug applications, are per se violative of 
the act. These articles. could include the follow
ing: 

1. Metal, plastics, and glass smoking pipes; 

2. Water pipes; 

3. Smoking and carburetion masks; 

4. Chamber pipes; 

1 
5. Carburetor pipes; 

6. Electric pipes; 

7. Air-driven pipes; 

8. Chillums; 

9. Bongs; 

10. Ice pipes or chillers; 

11. Cocaine freebase kits. 

Import-export enforcement.-The present en
forcement efforts of the Customs Service to 
restrict the flow of drug paraphernalia have been 
hampered to some extent by an exporter's or im
porter's ability to describe the goods in ambiguous 
terms, both in commercial documents and Cus
toms forms. By declaring relatively broad or 
residual tariff provisions as appropriate tariff clas
sifications for entry or export purposes, an 
importer or exporter, without violating Customs 

·regulations, may mask the true nature of the arti
cles at the time of entry or exportation and may 
thereby preclude a thorough examination of the 
goods while they are still in Customs' custody. 

It is well known that the Customs Service is 
highly selective in conducting physical inspections 
of imported goods because of limited resources, 
the great volume of cargo entering the country 
each day, and the need to clear shipments of 
cargo quickly. This situation only enhances one's 
ability to transport potential drug paraphernalia 
undetected at' the time of entry or export. 

Proposals for Amending the 
Harmonized Tariff Schedule of the 

United States 
There are several ways in which the Harmo

nized Tariff Schedule of the United States (HTS) 
could be amended to more adequately highlight 
and delineate the tariff descriptions most likely to 
include potential drug paraphernalia. These op
tions are discussed in the following ·paragraphs. 

Certification provision for drug parapherna
lia. -A new subchapter could be added to 
chapter 99 of the HTS (and a similar provision in 
Schedule B), which would emphasize the prohibi
tion of imports and exports of drug 
paraphernalia. The subchapter would require an 
importer or exporter to certify to the Customs 
Service that specified imported or exported goods 
are not primarily intended or designed for use as 
drug paraphernalia. The entry or export of speci
fied goods that have not been so certified wou.ld 
be prohibited. Such certification undoubtedly 
would result in a paperwork burden, both for 
Customs and the importer or exporter; however, 
a fraudulent certification could be useful in the 
ultimate prosecution of drug paraphernalia 
cases.82 

Legislative action would be needed to create 
the new subchapter, and Customs would be re
quired to promulgate the necessary regulation. It 
is believed that if the specified goods were identi
fied by regulation rather than by legislation, the 
list could be modified in a timely manner-a use
ful advantage. Additionally, statistical annotations 
of this provision could be adopted to provide data 
delineating the kinds of goods and extent of trade 
in certified importations. A proposed text of such 
an annotated subchapter is given in appendix N. 

Provision of new statistical annotations.-Ad
ditional statistical annotations would serve to 
monitor trade in and further highlight products 
that do not necessarily meet the definition of drug 
paraphernalia but that are usable as drug para
phernalia or parts of drug paraphernalia. The 
Customs Service is very supportive of this option, 
because it allows them to "further refine a large 
universe of articles to allow [the agency] to target 
and find articles that might meet [the definition 
of drug paraphernalia). "83 

Decisions to adopt statistical lines in the tariff 
are reached administratively by the Committee 
for the Statistical Annotation of Tariff Schedules 
(also called the 484(e) Committee), a tripartite 
committee consisting of representatives from the 
Department of Commerce, the Department of the 
Treasury, and chaired by a representative of the 
Commission. Some examples of possible annota
tions are provided in appendix 0. 

Footnoting the tariff.-The final recommen
dation is that each HTS and Schedule B heading 
or subheading that may include goods suitable for 
use as drug paraphernalia be highlighted with the 
following footnote: 

Importation or exportation of drug para
phernalia is prohibited under the Mail 
Order Drug Paraphernalia Control Act 
(21 U .S.C. 857). Such goods may be 
classifiable in this category. 

82 John Esau, transcript, p. 23. 
83 John Esau, transcript, p. 24. 
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Footnotes, because they have no legal signifi- . 
cance, may be added to or deleted from the HTS 
without formal administrative action. 

Views of Interested Parties 
Prehearing briefs were received from all par

ties who testified in the Commission's hearing 
held in connection with this investigation on 
August 10, 1989.84 Testifying attendees included 
Mr. John Esau, representing the U.S. Customs 
Service, and three representatives of the tobacco 
pipe and pipe accessories industry-Mr. Richard 
Rowland, Mr. Robert Vaugn, and Ms. Lorraine 
Shapiro. Posthearing briefs were received from 
Mr. Vaughn, Ms. Shapiro, and Mr. Benjamin 
Rapaport, another representative of the pipe and 
accessory industry. Most of Mr. Esau's comments 
and hearing testimony already have been dis
ctissed in detail in previous sections of the report, 
and only pertinent additional information is in
cluded here. 

Mr. Rowland had inventory seized by Cus
toms upon entry into the United States, and civil 
forfeiture was obtained by the U.S. Government 
in 1987 .BS In March 1989, Mr. Rowland had 
nearly 1 million dollars' worth of inventory seized 
by Customs from a warehouse in Nashville but to 
date has not been charged with criminal violation 
of the provisions of the Mail Order Act in that 
case.as Ms. Shapiro has had finished and work
in-process inventory seized. from her 
pipe-manufacturing facility in New York and is 
currently under criminal indictment in connection 
with that seizure.87 Mr. Vaughn, an attorney, has 
participated in various hearings and court cases 
involving the identification of drug paraphernalia 
with respect to smoking pipes.as Mr. Rapaport is 
an author, columnist, lecturer, and appraiser of 
antique tobacco paraphernalia and has been ac
tive in a number of U.S., European, and· Far 
Eastern pipe organizations.89 Mr. Rapaport 
served as an expert witness in the civil forfeiture 
proceedings held in connection with the seizure 
of Mr. Rowland's retail inventory in 1987. All of 
these industry representatives are members of the 
American Pipe and Accessory League, which has 
been actively following the progress of and par
ticipating in hearings leading to Federal and other 
legislation concerning drug paraphernalia. 

Messrs. Rowland, Vaughn, and Rapaport and 
Ms. Shapiro all opined that the Mail Order Act is 
confusing and inadequate in delineating the dif-

84 The names of witnesses appearing at the hearing are 
listed in the Calendar of Public Hearing, app. P. 
811 United States v. 57, 261 Items of Drug Paraphernalia, 
105 F. Supp. 1256 (U.S. District Court, M.D.Tenn. 
1988). 
ae Prehearing brief and transcript, p. 44. 
87 Ibid .• pp. 49-52. 
• Ibid .• p. 64. . 
1111 Letter to the Commission, Aug. 15, 1989. 
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ference between a traditional smoking pipe and a 
pipe that is determined to be an article. of "drug 
paraphernalia" for the purposes of seizure and 
criminal forfeiture under the act. The act does 
designate "metal, wooden, acrylic, glass, stone, 
plastic, or ceramic" pipes and· "water pipes" as 
paraphernalia but specifically exemp~ those "tra
ditionally intended for use with tobacco 
products." 

With respect to water pipes, Mr. Rowland in
dicated in his prehearing statement that such 
pipes offer the safest means of smok.ing tobacc?: 
"a substantial portion of cancer-causing agents m 
tobacco smoke from cigarettes, pipes or cigars are 
removed when filtered through water." He 
added that "many styles and variations of water 
filtration pipes [have) U.S. patents" and that 
"water pipes ... have been used throughout 
American history, and these historic pipes were 
never used for drugs. "90 

With regard to more traditional.-looking pip~s, 
it has been suggested that one possible way of dis
tinguishing a drug paraphernalia pipe from . a 
"traditional" tobacco pipe is by the size of its 
bowl. The argument is that a traditional pipe has 
a larger bowl than a drug pipe, because the drug 
user needs to smoke less material than does a 
normal tobacco pipe smoker to get the desired 
enjoyment. However, Mr. Rowland and Ms. 
Shapiro both disputed that claim. Mr ... Rowland 
argued that smaller pipe bowls are part of a trend 
towards lower tobacco consumption for health 
reasons.91 Ms. Shapiro produced samples of com 
cob pipes that she purchased in a local drug store 
and pointed out that their bowls were smaller 
than those of some of the pipes that Customs 
seized from her company. 92 

The material from which a pipe is made is also 
considered a factor in distinguishing a drug pipe 
from a traditional pipe. For example, the act spe
cifically mentions "metal, wooden, acrylic, glass, 
stone, plastic, or ceramic" pipes in its definition 
of drug paraphernalia. This definition, too, was 
disputed by all parties representing APAL in this 
investigation. Mr. Rapaport claimed that 
"'wooden,' 'stone,' and 'ceramic' materials . 
translate to briar, clay, and porcelain, respec
tively, three very traditional and conventional 
smoking pipe materials. "93 Mr. Rowland stated 
in the hearing that "[a) $500 Meerschaum pipe 
could be used to smoke drugs. Is that pipe drug 
paraphernalia? How is a manufacturer to know? 
How is the manufacturer responsible for what the 
consumer uses the pipe for?"94 

80 Prehearing statement, p. 3. 
81 Prehearing statement and transcript, p. 46. It has also 
been suggested by the industry that the popularity of pipe 
smoking is increasing among women, the implication 
being that more "petite" pipes are desirable. 
az Transcript, p. 54. 
113 Letter to the Commission, Aug. 15, 1989 . 
84 Transcript, p. 51. 



All AP AL representatives commenting on this 
investigation expressed a desire to conform to the 
Mail Order Act, but said that more specific crite
ria are necessary to avoid the issues discussed 
above. Messrs. Rowland and Vaughn and Ms: 
Shapiro were all asked to make suggestions for 
such critera, but none of them did so. Speaking 
for APAL, Mr. Vaughn stated that some 700 
members would have to be polled in order to 
reach a consensus.95 

Customs admits that, outside the language of 
the law, there are no official specific criteria used 
by the Government for determining the specific 
use of a smoking pipe, but contends that no mat
ter how innocent or innocuous the pipe itself, if 
other relevant factors outlined in the law are 
found to point to drug use, then the pipe can be 
considered to be drug paraphernalia under the 
law.96 

85 Ibid., p. 69. 
88 Transcript, passim. 
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The Honorable 
Anne Brunsdale 
Chairman 
United States International 

Trade Commission 
500 "E" Street, .s.w. 
Washinqton, o.c. 20436 

Dear Madam Chairman: I 

~~ llJil~ -~·ft~, 

1s1 r 
················---·-·····-~· .,.. •• tlal 

San'lrr 
l1tl ,,... C..•1!11111 

0 co 
""T'I to ..,, 
c=; 3: 
m > 
0 -= 
"Tl 

~ 
--i 
::c 
rTI :II 
('") cs 
~ •• 
::0 ~ x en 
~ 

.. 
I am writing on behalf of the Senate Committee on 

Finance in reqard to the importation of druq paraphernalia 
into the United states, particularly that which is used to 
package and smoke "crack" cocaine. Subtitle o ("Mail Order. 
Druq Paraphernalia Control Act") of the Anti-Druq Abuse Act 
of 1986 (Public Law 99-570) prohibits, among other things, 
importation or exportation of druq paraphernalia. However, 
drug paraphernalia continues to enter the United States in 
unacceptable quantities. 

Between April 15, 1988 and March 7, 1989, the U.S. 
customs Service seized at least CG.a million. worth of vials, 
pipes, spoons, straws, filters, b~other drug 
paraphernalia. The principal sources of the imports of most 
of these products are believed to be the Pacific Rim 
countries of Hong Kong, Taiwan, south Korea, Thailand, 
Malaysia, Japan, and Singapore. Despite these seizures, 
there seems to be no scarcity of such paraphernalia on our 
streets. 

Many of these products enter the United States 
under broad "basket" cateqories in the Harmonized Tariff 
Schedule of the United States (HTS). For example, vials of 
plastics appear to be classifiable in HTS subheadinq 
3923.30.0000, which covers "Carboys, bottles, flasks and 
similar articles." Likewise, small, reclosable plastic baqs 
appear to enter under HTS subheading 3923.21.0000, coverinq 
"Sacks and baqs (includinq cones)" of polymers of ethylene. 
As such, it is difficult for the customs Service to trace the 
movement of specific druq paraphernalia into tha United 
States and to distinquish them from products er.~e~~~g 
leqitimately. 
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The Honorable 
Anne Brunsdale 
May 18, · 1999 
Page Two 

Consequently, the Commission is requested, 
pursuant to section 332(q) of the Tariff Act of 1930, to 
investigate the importation of drug paraphernalia in the 
United States. Specifically, the commission should 
investigate the scope of illicit drug paraphernalia imports, 
evaluate the effectiveness of the Mail Order Drug Control Act 
in restricting such imports, determine how the HTS might be 
amended to better identify drug paraphernalia in particular, 
and make any other recommendations it deems appropriate in 
this regard. 

The Commission is authorized to hold one or more 
hearings and is requested to seek the views of the customs 
Service, of the Drug Enforcement Administration, and of any 
private enterprises that might be affected by changes made to 
the HTS in this regard. These views should be included in 
the Commission's report, which should be submitted to the 
Committee as soon as possible, but not later than four months 
after the Commission's formal initiation of the 
investigation. 

Sincerely, 

Lloy 
Chai 
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This Notice ia published fHusUllllt to 
these requirements. 

1. Bidding systems to be used. 1A the 
Outer Continental Shelf.(OCS) Sale 122. 
blocks will be offered v.nder the 
following two bidding slf8lems as 
authorized by section Sla}Ill (43 U.S.C. 
1337(al(l)}: (a] bomis biddlng with a 
fixed 16713-pen:ent royalty on all 
anleased blocks in less than 400 meters 
of water: and tbJ bonus biddi12g with a 
fixed 12'h-percent royalty on all 
remaining unleased blocks. 

a. Bonus Bidding with a 1~-l'erceDt 
Royalty. This system is anthomed by 
section (B)(a)(l)(A) of the OCSLA. Thia 
system has been used extensiwly IMlce 
the passage of the OCSLA in 1953 and 
imposes greater risks on th!! les91!e than 
systems With higher contingency 
payments but may yield more rewards If 
a commercial field hs discowred. The 
relatively high front-end boou. 
payments may encourage rapid 
exploration. 

b. Bonus Bidding with a 12¥2-l'ement 
Roya/Jy. Th:i& S)'Btem u authoriad by 
sectm (SJ(aJ(t){A) of the OCSLA. It has 
been chosen for oertain deeper wwt1!r 
blocks proposed for the Westem Glilf of 
Mexico [Sale 122) because tlwie blocks 
are el(pected lo require substantially 
higher e.xplaratian. developmen!, and 
productio11 costs, as well as longer ti.mes 
before Initial proc1uction. in r.mnpariaon 
to shallow water blocks. Departmeal of 
the Interior analyses indicate lb.at the 
minimum economically developable 
discovery on a block iD such high-cost 
areas under a 12 ~-percent royalqr 
system would be leas than for the 8811le 
blocks under a 18%-percent royalty 
system. As a result. more btocks may be 
explored and developed. In addition. the 
lower royalty rate a,stem is npect9d to 
encourage more rapid~ 111111 
higher emnomic profits. It Ml ao& 
anticipated, however, that the Jaqer 
casla bonus bid usociated wi.tla a lower 
royalty rate wt1l signifirsntJy rad&IC8 
competition. since the bisJaer .coala fer 
exploration and development are the 
primary constraints to competition. 

z. Designation of Blocks. 'The 
seJectinn of bl.oc:k.I ta be o•w' lllldar 
the two systems waa buMaa-dle 
following factors: 

•· Leue terms on ad;allml. previously 
leased blodtl were CQlllidemd to 
eahaace Gldedy developmeat al •di 
field. 

b. Woc:b la deep water were telected . 
for the 12~-perceal av,J&lty S)'Alm 
based an the fnom.ble performance of 
this system in theae high-coat areas aa 
evidenced in our analyses. 

Tbe specific blocb to be offered 
under each system ue showa on Map z 
entitled -Western Gulf of Mexico Lease 
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Sale 122. Biddiag Syaleml and Biddi.q 
· Units." This map is available from the 

Millerals Manqement Service. Gulf of 
Mexico Rqia12. 1201 Elmwood Park 
Boulevard. New Orleam.. Lallisiaaa 
70123-Z394. 
Barry Will'-a. 
Direcllor. MMl8n1/s ~Service. 
s. s.:Mt s-.ii. 
Deputy Assisfml Sa:re.tary. ta.J-1 
Minerals Managureat 
JuneZl.19a 

(FR Doc. 119-UBtOFiled 7-5-al: 8:45 am) 
BIWllO CODI a.-. 

INTaNATIOllAl. mAUE 
COMlllSSIOM 

lm~of~Dnlg 
.............. lnlGU..Unfted ..... 

AGENCY: United State• IDtematioul 
Trade CommWsian. 
Acno.c lnstitutioe of in•estiptiaa md 
9Ched..U., of bearing. 

EFFECTNE DA1'1!: June 21. 1989. 

'°" ~ ---TIOll CONfAC'r. 
Ewpne A.~ l>irecmr. Office 
of Tariff Affair.a BDli Trade~ 
U.S. ID&ematioaal Trade CommialiGa. 
WMllinpla. DC 20636.{&elephcme ~ 
.252--~ 

IJac*around aruJ Scope of 
lnvestigotjon: The CQmmjpsign 

imtituted investip.tion Na. 3:Ja.-Z/1, 
lmportatioa of CertaiD Dnis 
Paraph.emalia .into the United S&atea. 
UDdel- aectio12 332(&) af tbe Tariff Al:t ef 
1930 (19 U.S.C.1332(&JI. following 
receipt of a request an May 19, 1989. 
.from the Committee OD FiDaDce. United 
States Senate. Aa requested. the 
O>mmi1&ion will inwiqate the acope 
of lmporta of illicit drug paraphernalia. 
evaluate the eHectivelle&ll af the Mail 
Order Dnl8 Ccmtrol Act in resmcq 
suda JmpoJU. determine how the 
HallDOPieed Tariff Schedule of the 
UDUed Stales (HTS) might be amended 
to better idelllify dfU8 paraphernalia in 
particlllar, and make any other 
recommendations it deems appcopriaje 
in this rqard. The Commissiau intellds 
to submit its report to the Committee an 
Finance by September 18. 1989. 

Public HeariIJg: A public hearins .iD 
connection wilh thd iDvesti,gation will 
be held Ki tlae Hearing Roam of the U.S. 
lntemalional Trade Commiasiou. 500 E 

. Street. SW, W Bllhingkm. DC. an Auguat 
10. 1889. at 9'.30 a.m. All pemoas aball 
have the right to appear by counsel or in 
persoa. to present inlormalioll aad to be 
heard. Requesla to appear at the public 
heariq llaould be med with the 
Secretary, U.S. lnSernational T.rade 

Commialicl& 500 E Street. SW, 
Washington. DC lJM36. not later than 
noon, August 3. 1989. Written prehearing 
commeoJ• (odgi.Dal and 14 copies! 
should be fifed not later than noon. 
A.ups.I 4. 1989. Posl-laearing commenta 
ID8f be submitted hf DD later than 
AU8Ust 16. 1989. 

Written Submis:rimr. Interested 
parties fmdudins other Federal 
R8f"Kies) are invited to submit writtem 
statementa conct:miug the subject of the 
report. Such statements must be 
submitted by DO later than August 16. 
19811. ill order to be aJDSidered by the 
Cammission. COllllRemial or financial 
infonn11tion thllt a party desires the 
Commission to treat as confidential 
must be submitted an separate sheets of 
paper, eacb clearly marked 
"Confidential Business lnfonnationft at 
the top. All submis.siom requeatill8 
confidential treatment must 4:onform 
with the requin!ment11 of I 20UI of the 
Commission's Rules af Practice and 
Procedme (!9 ~ 20'1.6). AH written 
submission. except for confidential 
busirlfta information, Will be made 
available for inspection by interested 
perBGM. All ftbminions 11hould be 
addt etwf.'d to the Sea'etllTJ, Urrited 
Sta tea lntemational Trade Cormninhm. 
500 E Street SW., W9shington, DC 20436. 

lteuiq-impa:ini iDdlvidaala are 
admed dlat illfama.tiala on dais malts 
en be obtpjwed t,, Clll1laCtin8 our TDD 
llnlimi cna az Z5Z-'l1119. 

By order of 1he Cmmnlnlun. 
KllllDlltb IL Jduon. 
Secrelary. 

laemd: t- 28. IPl. 

(FR 0..:.--1589 Yitai,... 8'15 -· 
llum&a.E_.. 

(lnvedg1MeD ND. 331-TA-.211J 

Cm1ldn Insulated Sewtfty Chests; 
CommlsslOn DeclSlan llot To A"'9w 
lnltllll Dete:Wthwlleftef .. ~"9 
OfW tD Add• Raep .. ident 

AGENCY: U.S. ln&eraationai T.rade 
CommiuioD. 
ACTUIN: .NatiCle of !l!Df!Hfmtat d. 
compallt end audce al imutiption to 
add B resp:mdeat. 

SUlllWlr. Notice ii hereby given that 
the U.S. Intematioul Trade 
Commiasion haa determined not to 
review the initial determiDalion {lDl 
issued by die presitfins administrative 
law judge (ALD addiaa EP hldustrial 
Co .. Ltd. tEP) as a respondenl to lhis 
investigation. 
ADDRESSES: Copies of the 
nonconfidelltial version of the ID aad all 
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Model 
Drug Paraphernalia 

Act 
Drafted by the 

Drug Enforcement Administration 
of the 

United States 
Department of Justice 

t.fOOE.L Uauo ... A'ILAPHE.lllf .A.LU AC'r 

(Drafted bJ tbe Drus Enforcement Admlnlstratloa of the U.S. Department of 
Justice, August 1979, With Prefatory Note and Commenta) 

rllU'.ll08T 1'0'l'S 

The Uniformed Controlled Subet1ncea Act, ~ratted by the National Conference 
or C.Oaimlulonera ou Unltorm State Laws, bas been enacted b7 all but a baadtul 
or atates. Tile Uniform Act doea not c.'Ontrol the manufacture, advertlaement, sale 
or uae of ao<alled "Drus Parapbernalla." Otber atate lawa aimed at controlllnr 
Drug l'arapberaalla are often too nguelJ worded and too limited la coverare 
to wltbataad con1tltutloaal attack or to be verJ effective. Aa a result, tbe avail· 
abllltJ of Drug Parapberaalla ba1 reached epidemic level1. An entire lnduatrJ 
bH developed wblcb promotea, even 1lamortsea, the IUepl uae of drup bJ 
adulta and children alike. Salee of Drur Paraphernalia are reported a1 bllh aa 
thrl!t! bllllon dollar• a rear. What was a 1m1ll pbeaomeaon at tbe time tbe Uni· 
toriu A•·t w1111 drafted bH now mulbroomed Into an lndu1tr1 ao well-eatreacbed 
th•t It h1111 II• uwu trade macallnea and auoclatlona. 

Thlot r.t1 .. 1..i .~ct w111 dratted. at the reque1t of 1tate autborttlea, to enable atatea 
111111 lf••ul J1..-1~1lh't10011 to cope with tbe paraphernalia problem. The Act takea 
lhu form uf 1111ic11e11h .. "11 amendments to the Uniform Controlled Subatancea Act. 
Tbe llnlturm Art la estremelJ well-orcaalzed. It coat11ln1 a dellnltloaal section, 
an ofr1·1111c• 11111 pemaltlea aectloa, a civil forfeiture aectlon, ea well aa mlecellaae
ou11 aect101111 on admlal1tratlon and enforcement. Inatead of creating aeparate, 
Independent p11ra&>'leraalla law1. It -m• detllruble to control Dru1 Parapbe~ 
nalla bJ ameodlnc eslatlag aec:tlooa of tbe Uniform Controlled Bublitancea Act. 

Artlele I provldu a comprebenalve definition of tbe term "Drur Parapbe~ 
palla" and lncludea particular deecrlptlou of tbe aioat comaioa forlDI of para· 
pbemalla. Artlele I alao outlines tbe more relenat facton a court or otber au· 
tborltJ abould l'Ollllder la determlnlns wbetber an objeet comea wltbla tbe 
de&ntuoa. Article II aeta out four criminal offenlM!ll Intended to problblt tbe manufacture, 
advertlaemeat, deJlve17 or uae of Drq Paraphernalia. Tbe dellvel'J of para· 
pbenialla to a minor la made a IPICl•l o«eaae. Article II clearl1 detlan wbat 
conduct 11 prolllbltecl, uad It apeeUlea wbat criminal atate of mind muat accom· 
paa1 aucb conduct. 
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AllTICU: l 

CDUl1'm01'1) 

810TI01' (lneert dealpaUoa of detlnltlonal lll!CtlOD) of tbe Controlled 8ub-
1taacea Act of tbl1 State 11 amended by addllll tbe followlns after paraarapb 
(laaert deal1natloa of Ja1t detlaltloa la lll!Ctloa) : 

"( ) Tbe term 'Dru1 Parapbernall1' meana all eQulpmeat, produeta and 
materlala of •DJ kind wblcb are uaed, Intended tor uae, or dealped tor uae, la 
plant1111, prop11atla1, cultlntln1, 1rowlq, barveettns, maaufacturla1. com· 
pouadlaa, coavertta1. producl111, proeeulllf, prepsrlas, teettas, anal1sl111, pe«S· 
astni. rerec1ra11a1. 1torla1. c:oatalnla1 eoaceallq, lnJecttn1. lnseattns. lnh1lln1 
or otberwlae latroduetnc Into the human bodJ a controlled 811bataace In violation 
of tbla Act (meanlas t'be Controlled Suabtaac:. Act of tbla State). It lncludee, 
but la not limited to: 

( 1) Kita used, la~nded for uae, or deatped for use la plaatlna, propapt· 
las. cultlvat1a1, growlnr or baneat1a1 of &DJ speclea of plant wblc!J la • 
controlled 1utietaace or froai wblcb a eoatrolled 1ubetance can be derived ; 

(21 Kita used, Intended tor uee, or deelped fW uae la maaufacturta1. 
eompouadla1. eonvertlar, produelns, proeeaalq, or preparlas eontrolled 1~ 
ataaces: 

(8) l80merlsatloa device& used, lateaded for uae, or deelped for uae la 
lncreasln1 tbe poteacJ of aaJ apedea of plant wblcb la a controlled 1ubatance; 

(•I Teetll\1l eqUIJ.'Glent used, la tended for Ult!, or dealped tor uae la 
ldentlf7lag, or la anal7&1a1 tbe atrenrtb. ~tlveneea or purlt7 of con· 
trolled 1ubetancea; 

llJ> Beales and balancee ueed, Intended for uae, or deslped for uae la 
wel1blar or measuring eontrolled aublltancea: 

(8) Dlluenta and adulterants, .ucb aa quinine bydrocblorlde, mannltol, 
maanlte, destroee aad lactose, used, Intended for uae, or d•lsaed tor uee la 
euttta1 controlled 1ubetaDCe1 : 

('7) Separation alna and alttera uaed, Intended tor a1e, or 4ellgaed for uae 
la removing twlp aad aeeds from, or In otberwtae cleaalo&' or rellnlag, 
marlbuaoa; 

(81 Blenders, tiowls, coatalaen. apooaa and mlzlnr devleea uaed, lateaded 
for uae, or deelgaed tor uae la compoundlar controlled IUbatancea; 

(9) Cepeulea, balloolla, envelopes and otber coatalaera ued, lateaded tor 
use, or dealped few uae la packallnl ... .all quaaUtlea or controlled 111b-
ataocea; · 

(10) Ooatalaera and otber obJecta used, Intended for uae, or d•lcned tor 
uee la pareaterallJ laJectlnr CODtrolled aubataD<.'e8 lnto the buman bod1 ; 

(11) Hypodermic 11rlagee, needles aad otber obJecta Ul8d, lateDded tor 
uae, .or dealped for uae la parenterallJ laJecttar controlled 1ubataace11 Into 
t.be bumaa bodJ ; 

(121 ObJecta used, Intended tor uae, or dealsaed for uae la lnpatln1, la· 
ballnr, or otberwlae latroduclns marlbuana, cocaine, ballllah, or bubl1b oll 
lato the buman body, aueb aa: 

(a) Metal, wooden, acrJUC, cJau, atone, plaatlc, or eeramlc 11tpea 
with or wll'boat 1ereeoa. permanent -aa. baablab beada, or punctured 
metal bowla: 

(b) Water plpe1; 
(c) Oarburetloa tubeu1acl devlC?ea; 
(b) Water plpea; 
( d) Bmoklar and oarburetlon mallka; 
(e) Roadl cllpa: meaning obJecta uaed to hold "mine material, ncb 

u a aiarlbuana clprette, tbat baa become t.oo small or to lbort to be 
beld la tbe band ; 

( f) Miniature cocaine apooaa. and cocaine vtala; 
(II aiam!Jer plpea; 
(bl Carburetor pipes; 
(I I Eleetrlc 1111189 : 
U> Alr-drlvea plpea; 
(k) Chlllama: 
(I) Boop; 
(m)lce pipes or cblllen; 



n 
I 

"" 

90 

"In detennlnlnl whether an obJed la Drur Jlllr&Jlhemnlla, a c:ourt nr other 
autborltJ abould Cllllllllder, In addition lo all otber klglcall1 relennt f'aeton. 
tbe toUnwlnl: 

(I) 8tateinenta bJ an owner or b1 aD)'one In oontrol of t11e abject eon· 
eernlDr lta uae; 

(2) Prior eonvlctlona, If an1, of an owner, or of an1one In eontrnl of the 
object, undM an1 State or l'ederal la\\' relating tu an1 controlled auhstanee; 

18) Tbe pro1lmlt1 of tile object, In time and spoce, to a direct violation of 
thla Act; 

( 4) The pmslmlt1 of the object to t"llntrnlled a11bstanc:et1; 
(a) Tbe esl1tenee or an1 residue or eon trolled 111111atance11 on the object; 
(8) Direct or clrcum11tantlal evldl'Dce of the Intent of an cnrner, or of 

an1nne In control of tbe ohjeet, to dellTer It to pel'llOlll wbnm be lmowa, or 
abould rff811nablJ know, lut•nd to uae tbe object to facllltate a Ylolatlon 
ol tbl1 Aet; tbe Inn-nee of an owner, or of an1one In control of tbe ob
Ject, H to a dlret't Ylolatlon ol this Act sball not prevent a andlDI tbat tbe 
obJect 11 Intended for uae. or deelped tor uae H Drur parapbarulla; 

(7) Jutructlona, oral or wrltleD, pro,vlded wttb tbe obJect eoneeni1nr 
lta uae.; 

(8) J>earrlptlYe materl&la aecompanJlnr tbe obJect wbleb uplalll or 
depict lta UH ; 

(I) National and local odvertlllnr eoncernlq lta -; 
(JO I Tbe manDer In whlcb tbe obJect 18 dl1111la1ed for •le: 
(II) Wbetber tbe owner, nr an1one In control or tbe nhJect, 11 a lqltlmate 

1uppller of \Ille or rt>lated ltema tn tbe communltJ, ncb u a Uceued cUa
trlhntnr or dealer or tobacco prodncta; 

(12) Dlret't or cll"t'UmRtantlal evldenC't' or tbe ratio oh•lea of tbe obJect(•) 
to the total alea of tbe b1111lneaa enterprlae; 

na1 Tbe ulstence aDd aeope of leattlmate - for tbe object lD tlMI 
commnnltJ; 

'U f) Espert testlmon1 concernlDa lta 11111!." 

.a.ancu JI 

(Ol'ftlll818 A1'D l'SW.wrllll) 

HIE('TIOlf I dealirnetton nf otrentietl and penalties 111'C!tlD11 \ of the Controlled 
Hnh11tanl'ff Act or this State Is amended bJ addlq tbe followlq after (dellr· 
nallon of la11\ 11ubetantlve olrcnse) : · 

"alllOflo• 1•> ,__.11ow ow naua PAU.BDll.U.Ul 

It IN unlawful fnr HJ perenn to uae. or to po88l'tlll wltb Intent to Diie, drar 
1111ru11bPrnalla to plant, prnpapte, cultivate. grow, barveat, maonfacture, 
1~111111C1und, convert, produt'D, prnt'ell8. prepare, test. an• IJse, pact. repack, 
11tnr1·, cunlaln, conceal, Inject, ln11e11t. lnbale. or oth•rwlae Introduce Into 
lhl! lo11111an hodJ a contrnlled 1uhlltance In violation of tbl8 Art. ADJ per
"'111 wl111 vlulatN tbl8 section Ill plltJ of a crime and upon conYlctton mu 
IM! l1111•rh10Ded tor not more than ( ), tlned not more than ( ), or both." 

"Hl~l!'l'I01' (8) (llAllVl'A0111D oa DIU't'DT "' Daua ...... 181'.&LIA) 

II 111 unlawful fnr 1111 perann tn dellnr, J1C111MM wttb Intent to deliver, 
or u1anufu<'ture wttb lntPnt to dellver, drur parapbttnallA, knowlnc, or 
under clr<'nmetancea wb•re one reasonabl1 llbonld knnw, tbat It will be 
used to plant, propapte, cultivate, IJ'OW, banest, manufacture, fOJDpound, 
convert, prndure. procea. pn'pare, teat, analJr.e, pack, repack, atore. COD· 
taln, conceal, laJet't, ln1e11t, Inhale, or otherwise Introduce Into tbe buman 
bodJ a rnntrolled aubstanr.e In violation of tbl11 Act. AnJ perBOD wbo vlolatea 
tbl11 section 11 gullt1 nf a rrlme and upon eonvlrtlon ma1 be lmprllODed for 
Dot more than ( ) , 8ned not more tban ( ) , or both." 

"amcTIOl'f (C) (DSl.IVDT or oaua P.a.a.t.PBD1'.t.l.U TO A 1(1J10S) 

Any IJl'l'8CID Ill JNN nf are or OYer who 1'1nlatee Secttoa (Bl bJ cle
llvcrlug drus JIBrapbernalla to a perBOD under 18 Je&ra of aae wbo Ill at 
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· lealt I Jeera bl1 Jnnlt1r la 1111111 of a apeelal otreue aod upon conYlctloa 
ma1 be lmprlaoned tor not more tbaD ( ) , bed not more tbllD ( ) , or 
botll. .. 

"uonoll (D) (ADVDTIHJl&lft OI' Da1JG PA&APBDll.t.LU) 

It la 11111awriil for &DJ penoD to place In IUl1 newllJ)8per, masulne, band· 
bill. or other 11ubll<'atlon an)' 111!\'ertlltt!ment, knowing, or under clrcum· 
ataacee where one reaeooabl1 mould know, tbat tbe pnrpc111e of tbe ad· 
nrtl118111ent, In wbole or In part, la to promote tbe ale of objectll deelped 
or lnteDded tor uee u dru1 psrapbemalla. An1 person who vlolatea thl1 
eectlon 18 sullt1 or a crime and upon convlcUon ma1 be lmprlaoned tor not 
more than ( ) , 8Ded Dot more than ( ) , or both." 

AITICU: Ill 

(CIVIL FOU&ITUU) 

Szcr1ow (lnaert designation of civil forfeiture aectlon) of tbe Controlled 8ub-
8'&nces Act of tble State 111 amended to provide for tbe civil aelaure and forfeiture 
ot dru1 parapbemalla bJ adding the tollowln1 after paragraph (Insert de11lpa· 
Uon of laat cateeorr of forfeltable propert1) : 

" ( ) all drur parapberuUa u defined bJ 8ectlon ( ) of thl• Act." 

AllTICU: IV 

I ll&V&aAlllLIT'r I 

It an1 provision or tble Act or the application thereof to an1 pel'llOll or clrcum
etanl.'I! 111 held Invalid, tbe lnvalldltr does not alrect other protl1lon1 or appllca· 
tlona of the Act wblcb can be riven effect without tbe Invalid provlalon or appll· 
cation, and to tbls end the provl1lons of tbl11 Act are aevenble. 

OOMJIS"T (.t.Sl'ICJUI I) 

Dru& parapbernalla lawa are moat often attacked becauee the1 are too varuelJ 
worded. They eeldom e:icplaln what la meaat bJ the term paraphernalia. TheJ 
do uot lulllcate wbecber It 111 the u11e, or the posaet111lon, or tile sale of parapher· 
nalla that 111 prohibited. Mon!Over, the)' ure usually silent ou tbe criminal stale 
of mind tbat mu11t accompany the 11rohlblted conduct. Thl11 deprives an Individual 
of fair wamlng Oii to what the law torbld11. It also ve11t11 too much discretion In 
authorlUea to determine what propert1 and wbat activities are controlled. 

DejlnUiott of drvg porapAernollo 

Article I of the Model Act, In contrast, defines "dru1 paraphernalia" as equip
ment, 11roduct11, and muterlals 11118d, Intended tor use, or designed for use, e11Sen· 
tlally, to produce, 1mckage, store, te11t or use Illicit drugs. Tbe worde ·~equipment, 
products and material•" ebould be Interpreted according to tbelr ordinary or 
dlctlonaey meanlnga. Tbe1 can apply to man1 forma of movable, tanflble prop. 
en,. Real propertJ, conve1ances, monies, documents and Intangible properlJ 
are. on tbe other band, not meant to be Included within these term11. 

A1tbou1b this dellnltlon ma1 appear too general In Its wording, or too broad 
In Its scope, tbere are BO man1 forms of drug paraphernalia that an1 attempt to 
dellne the tenn In more 11ieclftc language would auarantee 1116Jor loopholes In 
the Act'11 coverage. The courts have repeatedlJ recognised tbat there are prartlcal 
llmltatlona In draftlnl leglelatlon. Wbere the 11ubject matter of a 11t1tute doe1 
not lend Itself to e:sact description, the uae of general language doea not make 
tbe 11tatute uneoD11tltutlonall11'ape. United Stale• v. Petrillo, 832 U.S. 1, 8T 8.Ct. 
1638 (1947). Andeee U11flcd Blolc1 v. R11an, 28' U.S. 187, 62 8.Ct. 8IJ (1981). 

To Insure that Innocenti, poaelllled objects are not claulaed BB drug parapher· 
nalla, Article I makes tbe knowledge or criminal Intent of tbe person In control 
of an object a ke1 element of tbe dellnlt1011. Needless to sa1. Inanimate objecta 
are neither "llOod" nor "had," neither "lawful" nor "unlawful." Inanimate objecta 
do not commit crlmee. But, wben 111 object la controlled bJ people who use It 
Illegally, or who Intend to use It lllegollJ, or wbo design or adapt It for me1al 
ue, the object can be aubject to control and tbe people aubjected to proaecutlon. 
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Article I require&. therefore, tbat an obJect be uaed, lntended tor u1e, or dellped 
tor u• ID connectlon wldl llllclt d11111 before lt cau be coutrolled aa drus 
par11pberaalla. lllnir!DI the dellultlon of druJ paraphernalia on a 1peclllc lnteut to violate, or 
tu t11cllll1te a violation ot. die dru1 laws alao provldee "fair warall!I" to pereon1 
In po.-lon of propertJ pote11t1all1 1ubJect to tbla Act. A atatute la not uucon· 
1tllullouallJ vague, If lt embodies 11 apecUlt? lntent to vlolalAI the law. B011ae Jlolor 
£4•t'I, la.t:. Y. UaUed BlolU, lW2 U.8. 881, '12 8.Ct. 829 (l!IU); s-10• v. VMled 
Blole1, 821U.8.91, 85 8.Ct. 1081 (1945). 

<' . .<11t1lder tbe 1ppllcatlon of Artll?le I to a spoon, a b1podermlc 11rl11ge, and a 
lenictb of IUl'lleal tublJll. Eat?b object baa legltlwate u11e11 ID the eommunlt1. Noue 
hi •peclllcall1 deelped for lll•gal me. Tbus, wbeD tbe11e object• are manufactured, 
delivered incl poeseaed In lawful commerce, tbef are not t?Oneldered parapher· 
1111111. But, II these same obJl!t'tB are aesembled ond used by au addict to lllecallf 
well heroin and Inject lt Into hi• bodJ, thef become drur parapheraaUa. Al 1ucb 
they liet.'Ome forfeltahle under Article III, and the addict bel.'Omes 1UbJect to 
pnllM'CulloD under Section A. ot Article II. 

Actual use of an object to 11roduce, packnge, store, test or use llllclt drup need 
not alwa11 be Bbown. AD obJed la conaldered to be drUI parapberaalla w~enever 
the 1iehl>n In control lntende lt for use wltb llllclt drup. Thle lntent maf be a 
pnerallsed ont", not neceaarllf 'plnpolntlng 11 epeclllc time and place of future 
use. l:lee Polnicr v. Stole, H Md.App. 159, 288 A.24 572 (1P'f2). It can be prored 
dln'C:llJ 11ucb .. my adml1111lon11 of the person In control, or JndlrectlJ through 
clttumatautlal evidence. It lbould be noted that the persou In Immediate control 
or 1111 objed uel'd not lotend to uee lt pereonallf lo connection wltb drup. It la 
enough lf be holdl tbe obJeet wltb tbe lntent to make lt avatlable to penons wbom 
be k1101H 111·111 11144! It llletrllll)'. See Umlcd 81.ilea v. ll,i!66 One-<1alfoft PorofftMd 
f'• <:0111, 260 i'.2d 106 (15dl Clr.1968). 

ObJect11 wboee eole, or at l.eoat dominant purpose Is to produce, package, store, 
le•t ur u1e llllclt d~a are c01111ldered to be "designed" for such use. A rebuttable 
11n .. uw1itlon nlabl tllat lb- objects are lutt"nded tor use tor tbe purpose ror 
wbh-11 the)' urtt deulgnl'd. See /1rael v. UNllc1f 8totc1, 63 F.2d 3411 (3rd Clr.1933). 
A11 11ucb, rhe)' are 11reeuwed lo be drur 11arapbernalla. Jsnmerlaatlon device& de· 
••sued lur ue lo lncreaelq the THC coutent of marlbuana provide a sood 
e1111wple. 
ComrNo• form• of druo poroplleniallca 

Article I include• a detailed de11Crlptlon of common form• of property that can 
fall wltblll the dellnltlon of drur parapberualln It used, Intended tor wse, or de
lllicned tor Wl8 to violate tbe drus l1w1. Tble llat le not intended to be lncluatve. 
Several of dleae de11CrtpU01111, aucb as "cbllluma" and "bonp," m&J aeem foreign 
to the lay reader. Neverdlelesa. dleee terlDB are part of the Jar1on of the drul 
culture and are undentood b)' both uaere and mercbaut1 of drug paraphernalia. 
Tbe7 are not unconatltutlonallJ yque, See Bt1d0f'Gde Proolnon Co. "· SJaenlla•, 
286 U.S. •97, ti 8.Ct. Hl (Jl'l6). 

Re~""' faaCM• '" oloanf.,t•o panaplemallca 
In addltlon to dellnlDJ drug paraphernalia and deacrtblJlr tbe t?Ommon tofllll, 

Arllrle I 111.'lll out IOmt of die more relevant factor• to conatder ln cletermlnlur 
wlwlhcr 1111 ohJect la paraphernalia. Tbe llstlnl of tbeee tacton lD the Hodel Act 
11 uul h11t•111led to be preemptorJ; a court or other autborlt1 I• not obllpted to 
hl'ur m·hlrowl! un, or to co1181der, everf ll1ted factory. Bather, the facton bave 
lk. .. •11 ludutl.:J lo gulde law euforcement ollcera, Judrea, and Jurlea lD dlelr delAlr· 
u1l11ullou of what la controlled. Prorldllll pldauce on the practleal application 
ot the Aet 111lnlmlR1 die rllk of arbltrary and dlllcrlmlnatory enforcement, aome
U111et1 auuclated wltb eHD the SDOBt caretullJ drafted atatutea. See later•lole 
C're110, lac."· CCIII of DaUOi, 890 U.S. 818, 88 8.Ct.1298 (1968). 

ConHraelJ, die UatlDI of theae factora la not meant to be lncloal'H. ADJ l.,.S· 
call7 relenut factor maJ be conlldered. 

OOIUl&lfT (.uTJOU: D) 

Po11e11COfl of '"'' parop~aHo sectlou A wakN It a crime to: (l) pos&elB an object; (II) claulllable H 41'111 
p1ra&1bemalla; (llll wldl tbe Intent to WICI that object, euentlallJ, to produce. 
paekqe, •tore. tetat or \119 l\llclt dr111a In vlolaUoo of the ControUtcl 8ubataDct9 
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Aet or the State. 8ertlo11 A doe• not anake the mere poaeealon of an obJect capabt. 
ot use H drus parapbernalla a crlme. Section A doea not make tbe mere Intent 
to violate the dl'Ul lawe a crlme. It l11 the poeeeeston of drur paraphernalia accom· 
panted by an Intent to use lt to violate tbe drUI law• that Section A forbtda. IDDO
cent clUzena bave ootblur to fear from Beetloa A. 

Jloaufaclure or delltllll'1f of dNIO parapAemalCG 
Suppllera who furnish 1oode or ee"leea kDowlq dle7 will be Wied to tacllltate 

a crime are not lmmune from llablllt7. There are no leral obataclee to punlablDI 
euppllen wbo IUlowlnrlY or reckleaal7 aid tbelr cuetomera to eommlt erlmee. Tbla 
la true whether tbe obJecta or 11ervlces. are reatrlcted, or pecuUarlJ lulled tor 
lllepl uae, aucb aa a 1tUl, a run. morphine or 1tolen pod&. Bee Direet 8calU Oo,,.. 
poafl v. UaOcd 1Jlotc1, 819 U.S. 103, 63 8.Ct. 1286 ( J9' 8) i Bachta v, VnUed 
B101e1, 112 Ji'.24 6116 (4tb Clr.19j()); /anael v. U•Ued 8talu, 88 J'.24 8trl (8rd Cir •. 
1833) ; Wei11alel11 v. UaUed Slllle1, 293 F. 888 (1 Clr. 1928) ; and Comm0111oeolli 
v. 810111, 858 Mau 23T, 249 N. Ill. 2d 12 (100&). 

It la alao true when tbe objecta or 111ntcea bare wlde1prud lecltfmate U8M lo 
tbe communlt7, 1uch aa aurar, rJe. yeast, 1rapeJulce, rubblq alcohol or a tele
phone anewerlug senlce. See Vnlled Stole• v. Noolo•d, 808 F.2d T82 (~di Cir. 
1962; Chopmo• v. U•fled Slate•, 271 i'.2d G88 (lltb Clr. 19G9); U•Ued Cigar 
WAelo• Blore• Corp. v. U111Ccd Blate1, 28 J'.2d 888 (8th Cir. 1928) ; U•Hecl Slolel 
v. Burnell, 118 i'.2d 219 (W.D. Mo. 10311; and People v. Lovno, 261 CBI. App. 2d 
•n (11187). 

Tbe reaeonableneBB or tbla rule le clearly expre1aed lo BGCku11 "· V•fCed Stole•: 
"To 1117 that tbe eale of goods l1 a normall)' lawful tra1U1&ctlon la bealde tbe 

point. Tbe seller may not Ignore tbe purpose for wblcb tbe puttbaee la made lt 
be Ill advlaed of that purpoee, or waab bl1 bands of tbe ald that be b&1 glYeD the 
perpetrator of a felon7 bf tbe plea that be baa mere17 made a sale of merchandise. 
One who sells a sun to another tmowloa tbat be la buylq lt to commlt a murder, 
would bardl1 eacape conviction ae an aet-eBBOr.F to die murder b7 abowlnr tbat he 
received full 11rlce for the run; and no dlll'erence In principle can be drawn 
between ouch a caae and anJ other caee of a .eller who kDowe dlat the purcbaaer 
lnteud11 to uae the rood• wblcb be le purcbaetnr ln the commlalton or a felony. In 
an1 aucb case, not onlJ does tbe act of tbe 1181ler alllllat ln the commlellon of tbe 
felon7, but bla will aBBeJlta to lta eommllllllon, alnce be could refuse to atve tbe 
a11l1tance by refualnr to make tbe sale" 112 l'.24 8311 (4th Cir. (1940). . 

Tbere are courts whlcb bave hesitated to bold a aup11ller pill)' ot couplracr 
wJtb, or aldtor and abetUor a bu7er. See UnUed Blole• v. Falcone, 811 U.S. 2IOll, 
81 S.Ct. 20<& (UMO); and UnOed Blote1 v. PeOlll, 100 F.2d .01 (2 Cir. 1888). A 
qreful readlq or tbell8 deellliona makN clear that tbef were baaed upon the 
court'• unwUU11111eu to bold a auppller eqvollt1 reaponalble with a buJer ba.ect 
almplf upon tbe auppller'• knowledtle that tbe b111er Intended to commlt a erlme. 
At common law, the punh1bment la the same for tbe co--con1plrator and tbe alder 
and abetter aa It 11 for tbe actual perpetrator. Notblnr ln tbeee ca- IU&&elt.. 
however, that a 11uppller enJoya complete lmlDUDlty from punlahment, or tbat a 
atate cannot make tbe conduct or tbe supplier a separate oJrenae. See Note, 
JloleoNe Rwillled: Tll.e Crlml110Ult1 of Bole. lo o• llleool B•lerpf'Me, CH Colum
bia Law a .... 238 (18118). 

Section B mates lt a crime to: (l) deliver, poaea wtdl Intent to dellyer, or 
manufacture with lntent to deliver an object; Ul) cla11Ulable &1 drur parapber· 
nalla, (Ill) 1Ulowln1, or under clrcumatancea where one reuooablJ ahould know, 
that lt wlll be uled, eaaentlall7, to produce, packap, 1tore, teat or me llllclt drup 
In YlolaUon of die Controlled Subataneee Act of tbe State. Tiie term "deliver" bH 
the ame baalc meanlq attributed to It bf the Uniform Controlled 8Ubatance1 
Act; namel)', tbe actual, eoDBtructlve, or attempted tranater from oue penon to 
another, wbetber or not tbere la an arenc1 relaUonahlp. The term "manufacture," 
appearln1 lD the pllraae "manufacture with Intent to dellnr," la U8ecl In a seneral 
eeue to e:spree1 tile entire proceea b,. which an object la made readf for ale lo 
open commerce, lJlcludlq dealsnllll. fabrlcaUq, a11e111blln1, packqlq and label
lq. Bee DonoWI• Y. Uldle4 8Colfll, 281 U.S. 889, DO 8.Ct. 8H (1880). 

Tiie tuowledle requirement of Bectlon B 11 •tided wben a nppller: (I) ba1 
actual lmowledp an obJeet wlll be Died •• drq parapbenalla; (U) 11 aware of a 
ll(Jb probabllltJ an objec!t will be med aa drq paraphernalia; or (Ill) la a-N 
of factl and rircnmlltanc.w Imm wblch be lbould ret110nahl1 t'Ollclude there ra a 
hip prollabllltJ an obJect will be UP.d aa drus paraphernalia. Beetton B requrtu 
a nppller o1 potentlal parapbenlalla to uerd11 a reuonable amount of eare.. 
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He need not undertake au Investigation Into tbe lntentlon11 of every buyer, but. h1• 
la not tree to lanore tbe cln"Um11tu11ce11 of 11 tran11Dctlo11. 8u1111llel'll of ohJ•"''" 
ca1•eble of use 011 paraphernalia m11y 11ot deliver the111 l11dl11erhnl11ately. 1'41111'1! 
each element of Section U mu11t lie 11rove11 beyoud a re1111011able doubt, leK1tl11111tl', 
prudent auppllere will not be 11lrected by tbl11 Heetloo. 

Ad11erll1emcnl of dn10 paroplaernallo 
8ectlon D mukea It a crime to: (I) advertise 1111 object; (II) closalflable 88 drui: 

paraJJheroalla; (Ill) knowing, or wider clrcum11tance11 where one reaao11ubly 
11bould know, that the purpose of the advertleemeut 111 to 1.romote the Bille of the 
object for u11e, esaeotlally, to 1.roduce, package, 11tore, te11t or u11e llllclt drug11. 

Only printed adverth1eme11ta prowot111g tbe 1111le oi objecb for uee a11 11ara1Jher· 
11111la are prohibited. The 0011-JJrinted 111edl11, lucludlng radio uud televl11lon, 111 not 
al!ec:ted. Printed matter crltlclelng the drug lows, glorlfylui; the drug culture, 
11lu111orl1l11i; the u11e of drugs, or provhllug lntor111atlo11 or lulltructlon11 on lllll'll. 
dr11i;11 111 uot ull'ected. The turget of thl11 tlecllo11 Is co111111erclul 11dvertl11lng. 

Uullke 110-called "printer's lok" atatutL'll, which exe1111Jt 11rl11t..rN aud publlKher" 
from their l'OVerage, Section Q co11tal1111 no enwptlon11. It 111111lle11 to anyoue who 
prl11t11 or publl11be11 parapheroullo 11dvl'rlhie111ents, a111l to 1111yone who CUllMl'H 

the11e udverth1emeuta to be JJrloted or publl11bed. lt'or thl11 re111100, It u11ea tbe g1•n· 
eral terms "any JJerson" aod "to place." 

The kuowledge requirement of Section D 111 11Dtl110ed when tbe penoo 11laclng 
the adverth1emeot : (I) bas actual knowledge It h1 11ro111otlng the sale of objectN 
for u11e 811 drug parapbernallu; (II) le uware of a blgb probublllty It Is promoth111 
tbe 11&le of obJect11 for use as drug poraphernolla; or (Ill) 111 aware of facts and 
clrcumstance11 from which be llbould reosouably conclude thne 111 a hlgb tiroba.· 
blllty tbe advertlaemeot la 11romotlng the sole of objects for ui:;e 011 drug poropber-
11ulla. Whether 1111 advertl!it!meut 11romotes tbe 1111le of objects tor u11e 811 
Jlllr1111hcrnull11 111 to he detl'rmlned from lt11 cooteot. IJnder Mtoctlo11 IJ, one need 11ot 
look heyo11d the f111'e ot the udvertlsemeut. 

l:Jectlon D does oot compromise First Amendment rights. The sale of objeclll tor 
u11e 1111 drug paropheroalla le made lllegul by tlectlo11 D, 11nd Sectlou D slm11ly 
11rolllblt11 udverth1ewente pru111otln11 theHe sole11. Commercial Mollcllotlon ot 111 .. 1101 
actlvllle11 111 not protected Btll'e<'b. Pfll«bu,.1111 /'rc11 On. v. Pilt.bur11h Oomnii1llrm 
on lluman Righi•, 413 U.S. 378, 03 S.Ct. 2r>M (1073); and aee Vlr11lnla 81alc 
lltJard of l'/1ar111oc11 v. Vir11inla Olllzcnt Oon1utJ1er Oounoll, Inc., 425 U.S. 7411. 
11111:1.Ct. 11117 (1978). 

COMllU:NT (.lRTJCU: 111) 

Ch·IJ forfeiture ul"llons ore directed 11gulnst property and ore totally Independ
ent ot ony criminal proc't!etllnge aguh1Ht ludh·lduul11. Section llOll of the Uniform 
Controlled 8ub11t11nceii Act 1irovlde1 for the sel111re and i:lvll forfeiture of: (1) 
lllklt drugs; (2) equlpmcut and wnterlol11 uiwd to make, deliver, Import or 
l'1'1K•rt lllkll drug11; (3) l'u1ttul11er11 ullt!d tu store lllklt drug11; (4) conveyaoees 
lm·oln'CI In tr111111portl11g Illicit drug11; oud (II) bookll, record11 aud research eou
'""'ll'<I with llllclt drugs. Htatee that have adopted Section GOii can 11el1e tbeae 
uhJ1•d11 wllhout muklug any co111pe1111utlo11 to the owner11. The legallty ot civil 
f11rld111r" ~111tute11, alwllor to l>OG, und their usefulness 111 helplq deter crime, 
1111\"·! '""'" ,,., ... utt"lll' rcl'ognlsed IJy \'lrtuolly every state and federal court. 
l111·li'.1ll11g 1111, Suprc111e Court of the Uulted Stote11. Calero-Toledo v. Pcar1on 
1'1,,.hl l.1·11•i"ll Co., 116 U.8. 003, 1M 8.Ct. 2080 (1074) . 

• \rt h'lo II I exte11d11 the civil forfeiture sectlo11 of the Uniform Act to lnelude 
tlnitr 1•1n1pl1t"r11111lu. Thl11 ullows 11tull'11 to keep oud de11troy drug perophemalla, 
rutlwr t1111n returning It otter crlmluul llf0t.'t'etll11g11 bave ended. It also allo\\'8 
11tuh"11 to keep drug paraphernalia 11elsetl durluir un lnve11tlgutlon, In cases where 
1•rlwlni1l proceedlng11 ore 11ot Initiated. Jo'lually, 11l11ce tbe 11ta11dard ot proof lo a 
rlvll forfeiture octloo ls simply "11rolJ11hle cause," or "reasonable cause," rather 
th11n "11root beyoud a re.i11ona1Jle doubt," Article Ill permits 11tatee to selse aod 
tort .. 11 drug poruphl"rnallu In clrcun111tancea where au arrest might not &eeDI 
ju~lllll'<I. lt'or ezowple, 1111 olllcer who e11eou11ter11 u minor In po&se1111lon of a 
hn1otl1•rmlc syringe, or In pos11e1111lo11 of u bo11g (a devk-e especially designed tor 
~ruoklntr morlbuouu ), ho11 rl"osonuble euuHe lo llelleve these objectll are Intended 
for u11e lA• Introduce lllkll drug11 Iulo the bumau body. Subjecting drug para· 
1ll1rrnnll11 to ch·U torteltur" lll'nWlll the olllcer to sel1e lhe11e objects, thouch ht 
dL'Chl1'll uot to 11rret1t the minor. 
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CJvll tnrt1•lt11n• 1·1111 nltt0 111• 1111 etr1•«!llve ch•ll•rrent to cnmmerclol 11uppllera. Bee 
ll,f1c11 JVlwlc11df! t.'u111p111111 v. llnllr:d Hl11l1:1, 80H 1''.:!cl 1G7 (11th Cir. 1062); Unllc:d 
lft11li:1 v. ll:ltili Oni:·tlaUtJn 1'11raffinc1l Tin C:a111, :WO 1''.:ld Ull:i (11th Cir. 1968) ; 
United Hlalc1 v. 1,Uftll AHnrlcd Jo'lrcarm1, Elc., 880 F.tlUP11. 03G (EU Mo. 1071) ; 
Vtlllcd lllakt v. 600 110111 t1f Bm1thcoa1I Jurblnadn llrund 81111ar, 2:.!:i 1''.t1u11p. 7011 
(WD La. llMW) ; Vllllo l'r0d11c11 Co. v. Ooddard, 48 i'.2d 899 (Klun., 1930) ; and 
Vllfled Blallll v. lloflmatt, 36)'.lld118(NIJ111.19'.lD). 
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99Te CONGRESS H 
18T 81188JON . e R.1625 

Bnlicled Ille "Mail Onler Drvr Paraphernalia ConlrOI Ad". 

IN THE HOUSE OF REPRESENTATIVES 
Hues IO, 1885 

llr. La9llfll ol California (for himlelf, Mr. Ruou, and Mr. OD.11.ur) lnlroduced 
&he followiq •bill; which WU referred lo the Committee OD &he Judiciary 

A BILL 
Entitled the "Mail Order Drug Paraphernalia Control Act". 

i Be il macted by tM BtJMltJ csnd Houae of Bepreunta-

2 tiCtJa of tM United Stcstea of America in Congnaa ~ 

8 That this Act may be cited as the "Mail Order Drug Para-

4 phemalia Control Act". 

5 Sso. 102. (a) OPFBNSB.-lt is unlawful for any 

6 person-

7 

8 

9 

10 

11 

12 

(1) to make use of the services of the Postal Serv

ice as part of a scheme to sell any item which consti

tutes drug paraphernalia; or 

(2) to offer for sale and transportation in interstate 

commerce any item which conatiwtes drug parapherna

lia. 

s 

2 

1 (b) PBNALTY.-Anyone convicted of an offense under 

2 subsection (a) of this section shall be imprisoned for not more 

S than three years and fined not more than $100,000. 

4 (c) FoBFBITURB.-Any drug paraphernalia involvP.11 in 

5 any violation of subsection (a) of this section shnll hr. sul1j1~ct 

8 to seizure and forfeiture. Any such paraphernalia shall he 

7 delivered to the Administrator of General Services, General 

8 Services Administration, who may order such paraphernalia 

9 destroyed or may authorize its use for law enforcement or 

10 educational 1;1urposes by Federal, State, or local authorities. 

11 (d) DBPINITIONS.-The tenn "drug paraphernalia" 

12 means any equipment, product, Or material of any kind which 

18 is primarily intended or designed for use in manufacturing, 

14 compounding, converting, concealing, producing, processing, 

15 preparing, injectinr,, ingesting, inhaling, or otherwise intro-

18 duced into the human body a controlled substance in violation 

17 of the Controlled Substances Act (title II of Public Law 91-

18 518). It includes, but is not limited to, items primarily intend-

19 ed or designed for use in ingesting, inhaling, or otherwise 

20 introducing marijuana, cocaine, hashish, hashish oil, PCP, or 

21 amphetimines into the human body, such as: 

22 

28 

(1) metal, woOden, acrylic, glass, stone, plastic, or 

ceramic pipes with or without screens, permanent 

24 screens, h&ahish heads, or punctured metal bowls; 

26 (2) water pipes; 



1 

2 

3 

4 

5 

6 

7 

8 

9 

·to 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

0 23 
I 

I.lo) 

24 

25 

4 

3 

(3) carburetion tubes and devices; 

(4) smoking and carburetion masks; 

(5) roach clips: meaning objects used to hold burn

ing material, such as a marijuana cigarette, that has 

become too small or too short to be held by the hand; 

(6) miniature spoons with level capacities of one-

tenth cubic centimeter or less; 

(7) chamber pipes; 

(8) carburetor pipes; 

(9) electric pipes; 

(10) air-driven pipes; 

(11) chillums; 

(12) bongs; 

(13) ice pipes or chillers; 

(14) wired cigarette papers; or 

(15) cocaine freebase kits. 

(e) EvIDENCE.-ln determining whether an item consti

tutes drug paraphernalia, in .addition to all other logically rel

evant factors, the following may be considered: 

(1) instructions, oral or written, provided with the 

item concerning its use; 

(2) descriptive materials accompanying the item 

which explain or depict its use; 

(3) national and local advertising concerning its 

use; 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

5 

4 

(4) the manner in which the item is displayed for 

. sale; 

(5) whether the owner, or anyone in control of the 

item, is a legitimate supplier of like or related items to 

the community, such as a licensed distributor or dealer 

of tobacco products; 

(6) direct or circumstantial evidence of the ratio of 

sales of the item(s) to the total sales of the business 

enterprise; 

(7) the existence and scope of legitimate uses of 

the item in the community; and 

(8) expert testimony concerning its use. 

SEC. 103. EFFECTIVE DATE.-This Act shall become 

14 effective ninety days after the date of enactment. 
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S. 713, 99th Cong., 1st Sess. 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 

That this Act may be cited as the "Mail Order Drug Paraphernalia Control Act". 

SEC. 102. (a) OFFENSE.-It is unlawful for any person-

(1) to make use of the services of the Postal Service as part of a scheme to 
sell any item which constitutes drug paraphernalia; or 

(2) to offer for sale and transportation in interstate commerce any item which 
constitutes drug paraphernalia. 

(b) PENALTY.-Anyone convicted of an offense under subsection (a) of this 
section shall be imprisoned for not more than 3 years and fined not more than $100,000. 

(c) FORFEITURE.-Any drug paraphernalia involved in any violation of 
subsection (a) of this section shall be subject to seizure and forfeiture. Any such 
paraphernalia shall be delivered to the Administrator of General Services, General 
Services Administration, who may order such paraphernalia destroyed or may authorize 
its use for law enforcement or educational purposes by federal, state, or local· authorities. 

(d) DEFINITIONS.-The term "drug paraphernalia" means any equipment, 
product, or material of any kind which is primarily intended or designed for use in 
manufacturing, compounding, converting, concealing, producing, processing, preparing, 
injecting, ingesting, inhaling, or other wise introducing into the human body a controlled 
substance in violation of the Controlled Substances Act (Title II of Pub. L. 91-513). It 
includes, but is not limited to, items primarily intended or designed for use in ingesting, 
inhaling, or otherwise introducing marihuana, cocaine, hashish, hashish oil, PCP, or 
amphetamines into the human body, such as: 

(1) Metal, wooden, acrylic,· glass, stone, plastic, or ceramic pipes with or 
without screens, permanent screens, has~ish heads, or punctured metal bowls; 

(2) Water pipes; · · 
(3) Carburetion tubes and devices; 
(4) Smoking and carburetion masks; 
(5) Roach clips: meaning objects used to hold burning material, such as a 

marihuana cigarette, that has become too small or too short to be held in the hand; 
(6) miniature spoons with level capacities of one-tenth cubic centimeter or 

less; 
(7) Chamber pipes; 
(8) Carburetor pipes; 
(9) Electric pipes; 
(10) Air-driven pipes; 
(11) Chillums; 
(12) Bongs; 
(13) Ice pipes or chillers; 
(14) Wired cigarette papers; or 
(15) Cocaine freebase kits. 

(e) EVIDENCE.-ln determining whether an item constitutes drug 
paraphernalia, in addition to all other logically relevant factors, the following may be 
considered: 

use; 

(1) instructions, oral or written, provided with the item concerning its use; 
(2) Descriptive materials accompanying the item which explain or depict its 

(3) National and local advertising concerning its use; 
(4) The manner in which the item is displayed for sale; 



(5) Whether the owner, or anyone in control of the item, is a legitimate 
supplier of like or related items to the community; such as a licensed distributor or dealer 
of tobacco products; . 

(6) Direct or circumstantial evidence of the ratio of sales of the item(s) to the 
total sales of the business enterprise; 

(7) The existence and scope of legitimate uses of the item in the community; 
(8) Expert testimony concerning its use. 

SEC. 103. EFFECTIVE DATE. This Act shall become effective 90 days after the 
date of enactment. 
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Additional Remarks by Senator Wilson Concerning S. 713 

"The mail order paraphernalia problem was brought to my attention by Steven Gersten of 
Los Angeles, CA. I am proud to say that this legislation is supported by such fine public 
groups as the National Federation of Parents for Drug-Free Youth, and a California 
affiliate of that organization, Californians for Drug-Free Youth. Many community and 
parent groups through the Nation have been active in the fight against drug paraphernalia, 
of particular note is Families in Action from Atlanta, GA. 

First, let me say that drug abuse is one of this Nation's most serious domestic concerns. 
The use of marijuana in this country has reached startling dimensions. Nearly 65 percent 
of all young Americans have tried marijuana and 48 percent of these individual have used 
the drug more than 10 times. On August 12, 1982, Dr. C. Everett Koop, Surgeon 
General of the United States, spoke on the prevalence of marijuana use. 

In the past 20 years, there has been a 30-fold increase in the drug's use among youth. 
More than a quarter of the American population has used the drug. The age at which 
people first use marijuana has been getting consistently lower and is now most often in the 
junior high school years. Daily use of marijuana is greater than that of alcohol among this 
age group. More high school seniors smoke marijuana than smoke cigarettes. 

The statistics are similarly alarming on use of other controlled substarices. For example, 
almost 15 million Americans, including one out of every seven high school seniors, have 
used cocaine. The drug paraphernalia industry has a vested interest in encouraging this 
drug use. 

Sales of drug paraphernalia have reached the billions. By 1977, the paraphernalia 
industry had started a trade organization and a trade journal, and published the first 
periodical devoted to drug paraphernalia. The drug culture's message is expounded by 
several drug oriented magazines, whic~ are the primary advertisers of drug paraphernalia. 
Unfortunately, many readers of these publications-especially High Times, the most widely 
read drug oriented magazine-are still in high school or younger. 

The paraphernalia industry has traditionally glamor-ized and promoted drug use. In fact, 
many forms of drug paraphernalia are sold with illustrations or instructions on their use, 
further increasing the likelihood of drug use. Many paraphernalia devices resemble 
common toys and send a dangerous message to our Nation's youth, .namely that using 
illegal drugs is fun and games. 

For example, the array of items designed for use by teenagers and young adults includes 
(i) "Space Guns" and toy football "power hitters," which allow marijuana smoke to be 
inhaled deeply into the lungs, (ii) frisbee's which have a small pipe attached, so that it 
may be thrown to a partner after smoking, (iii) pens that can be quickly converted into 
marijuana pipes, designed for inconspicuous smoking in a classroom or a car. In 
addition, many paraphernalia devices resemble everyday products, such as chapstick 
holders, which are designed for concealing cocaine and other drugs. Rolling papers used 
to smoke marijuana now are available in a variety of flavors including cherry, strawberry, 
banana, and even peanut butter. 

In addition to "kiddie paraphernalia," many other forms of paraphernalia are sold 
through the mail order and catalog method. These items include "bongs," which are long 
cylindrical devices designed for inhaling marijuana deep into the lungs; various types of 
pipes (chillums), which are designed solely for marijuana smoking; and roach clips, which 
allow a marijuana cigarette to be smoked after it has burned close to a smoker's fingers. 
There are also numerous products for the cocaine user: Cocaine kits, complete with 
straw, mirror, and razor blade and kits for testing the quality of cocaine. No list of 
paraphernalia is totally inclusive because the variety of drug paraphernalia expands 
proportionately to the imagination of the paraphernalia manufacturer. 

Not only does paraphernalia encourage drug abuse, drug paraphernalia compounds the 
health problems associated with drug use. For example, "power hitters" and "bongs" 
increase the amount of marijuana that can be taken into the lungs and, hence, make the 



user more intoxicated. This smoke is taken deep into the lungs and is absorbed by the 
alveoli, delicate air pockets located in the lungs. This could increase the chance of lung 
related diseases. 

The Drug Enforcement Agency [DEA] is to be commended for its efforts in the fight 
against the drug paraphernalia industry. Harry Meyers, Associate Chief Counsel of the 
DEA, is responsible for drafting the Model Drug Paraphernalia Act, which has been 
adopted by 38 States and hundreds of localities. American business has also joined in the 
fight against drug paraphernalia. Many chamber of commerce members will not sell drug 
paraphernalia in their shops. The president of Southland Corp. ordered all 7-Eleven 
stores to stop selling rolling papers. McDonald's Corp. redesigned its stirring spoons so 
that they could not be used to snort cocaine. The military has banned drug paraphernalia 
from its bases and put "head shops" off limits to its personnel. 

I am proud to say that religious groups, youth groups, lawyers, and the court system have 
all teamed up to fight drug paraphernalia. However, the war against drug paraphernalia is 
not over. The paraphernalia industry has continually sought ways to circumvent the clear 
mandate of the public. By using the mail system to advertise, sell and transport drug 
paraphernalia, the paraphernalia industry has evaded State and local laws." 1 

1 "Remarks of Senator Wilson," 99th Cong., 1st Sess., 131 Congressional Record S-3309 (March 
20, 1985). . 
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21 § 856 FOOD AND DRUGS 212 

IJbruJRefermca 
Drup and Nan:otics *"69, 73. 

Lelillad•e Hlltor)'. For lqPslati~ history and 
purpose of Pub.L 99-S70, see 1986 U.S. Code 
Cong. and Adm. News, p. S393. CJ.S. Drup and Narcotics §§ 16S, 173 et seq. 

§ 857. Use or Postal Service ror sale or drug paraphernalia 

(al Unlawfulneu 

It is unlawful for any person-
(1) to make use of the services of the Postal Service or other interstate 

conveyance as part of a scheme to sell drug paraphernalia; 
(2) to offer for sale and transport.ation in interstate or foreign commerce drug 

paraphernalia; or 
(3) to import or export drug paraphernalia. 

(bl Penalties 

Anyone convicted of an offense under subsection (a) of this section shall be 
imprisoned for not more than three years and fined not more than $100,000. 

(el Seizure and forfeiture 

Any drug paraphernalia involved in any violation of subsection (a) of this section 
shall be subject to seizure and forfeiture upon the conviction of a person for such 
violation. Any such paraphernalia shall be delivered to the Administrator of General 
Services, General Services Administration, who may order such paraphernalia de
stroyed or may authorize its use for law enforcement or educational purposes by 
Federal, State, or local authorities. 

Cdl Definition of "drur paraphernalia" 

The term "drug paraphernalia" means any equipment, product, or material of any 
kind which is primarily intended or designed for use in manufacturing, compounding, 
converting, concealing, producing, processing, preparing, injecting, ingesting, inhal· 
ing, or otherwise introducing into the human body a controlled substance, possession 
of which is unlawful under the Controlled Substances Act (title II of Public Law 
91-513). [21 U.S.C.A. § 801 et seq.] It includes items primarily intended or 
designed for use in ingesting, inhaling, or otherwise introducing marijuana, cocaine, 
hashish, hashish oil, PCP, or amphetamines into the human body, such as-

(1) metal, wooden, acrylic, glass, stone, plastic, or ceramic pipes with or 
without screens, permanent screens, hashish heads, or punctured metal bowls; 

(2) water pipes; 
(3) carburetion tubes and devices; 
(4) smoking and carburetion masks; 
(5) roach clips: meaning objects used to hold burning material, such as a 

marihuana cigarette, that has become too small or too short to be held in the 
hand; 

(6) miniature spoons with level capacities of one-tenth cubic centimeter or 
less; 

(7) chamber pipes; 
(8) carburetor pipes; 
(9) electric pipes; 
(10) air-driven pipes; 
(11) chillums; 
(12) bongs; 
(13) ice pipes or chillers; 
(14) wired cigarette pape~; or 
(15) cocaine freebase kits. 

(e) Matten eonaldered In determination of what eonatltutee drug paraphernalia 

In determining whether an item constitutes drug paraphernalia, in addition to all 
other logically relevant factors, the following may be considered: 

(1) instructions, oral or written, provided with the item concerning its use; 
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(2) descriptive materials accompanying the item which explain or depict its 
use; 

(3) national and local advertising concerning its use; 
(4) the manner in which the item is displayed for sale; 
(5) whether the owner, or anyone in control of the item, is a legitimate 

supplier of like or related items to the community, such as a licensed distributor 
or dealer of tobacco products; 

(6) direct or circumstantial evidence of the ratio of sales of the item(s) to the 
·total sales of the business enterprise; 

(7) the existence and scope of legitimate uses of the item in the community; 
and 

(8) expert testimony concerning its use: 

m Exemptions 

This section shall not apply t<r-
( l) any person authorized by local, State, or Federal law to manufacture, 

possess, or distribute such items; or 
(2) any item that, in the normal lawful course of business, is imported, 

exported, transported, or sold through the mail or by any other means, and 
traditionally intended for use with tobacco products, including any pipe, paper, 
or accessory. 

(Pub.L. ~o. Title I,§ 1822, Oct. 27, 1986, 100 Stat. 3207-51; Pub.L. 100-690, Title VI,§ 6485, 
Nov. 18, 1988, 102 Stat. 4384.) 

Refermeel la Text. The Controlled Substances 
Act, referred to in aubsec. (d), in provisions pre
ceding par. (I), is Title II of Pub.L 91-'13, Oct. 
27, 1970, 84 Stat. 1242, as amended, which is 
classified principally to this subcbapter. For 
complete classification of this Act to the Code. sec 
Short Title note set out under section 80 I of Title 
21 and Tables volume. 

Codlftcation. Section was not enacted as part 
of The Controlled Substances Act, Pub.L. 91-513, 
Title II, which comprises this subcbapter. 

Eftecti"fe Date. Section 1823 of Pub. L. 99-570 
provided that: ''This subtitle [enacting this sec-

tion) shall become effective 90 days after the date 
of enactment of this Act [Oct. 27, 1986)." 

Legisladn History. For legislative history and 
purpose of Pub.L. 99-570 sec 1986 U.S. Code 
Cong. and Adm. News. p. 5393. See, also, Pub.L. 
100-690, 1988 U.S.Code Cong. and Adm.News, p. 
5937. 

Ubruy Referenca 

Drugs and Narcotics c=o69. 

C.J.S. Drugs and Narcotics § 165. 

§ 858. Endangering human life while illegally manufacturing a controlled sub
stance 

Whoever, while manufacturing a controlled substance in violation of this subchap
ter, or attempting to do so, or transporting or causing to be transported materials, 
including chemicals, to do so, creates a substantial risk of harm to human life shall 
be fined in accordance with Title 18, or imprisoned not more than 10 years, or both. 

(Pub.L. 100-690, Title VI, § 630l(a), Nov. 18, 1988, 102 Stat. 4370.) . 

Ref- la Text. Thia subcbapter, referred 
to in tut, was in the original "this title" which is 
Title II of Pub.L 91-513, Oct. 27, 1970, 84 Stat. 
1242, and is popularly known as the "Controlled 
Substances Act". For complete classification of 

Title II to the Code. sec Short Title note set out 
under section 801 of this title and Tables volume. 

Legislad'fe History. For legislative history and 
purpose of Pub.L. 1~90. see 1988 U.S.Code 
Cong. and Adm.News, p. 5937. 

§ 872. Education and research programs of Attorney General 

[See main volume for text of (a) to (e)] 

<O Program to curtail dl'fenlon of precunor and euenUal chemicala 

The Attorney General shall maintain an active program, both domestic and 
international, to curtail the diversion of precursor chemicals and essential chemicals 
used in the illicit manufacture of controlled substances. 

(Aa amended Pub.L. 100-690 Title VI, § 6060, Nov. 18, 1988, 102 Stat. 4320.) 
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Excerpts from S. 2849, 99tb Congress, 2nd Session 

Subtitle G-Prohibition on the Interstate Sale and Transportation of Drug Paraphernalia 

SEC. 3301. SHORT TITLE. 

This subtitle may be cited as the "Mail Order Drug Paraphernalia Control Act". 

SEC. 3302. OFFENSE. 

(a) It is unlawful for any person-

(1) to make use of the services of the Postal Service as part of a scheme to sell 
any item which constitutes drug paraphernalia; or 

(2) to offer for sale and transportation in interstate or foreign commerce any 
item which constitutes drug paraphernalia. 

(b) Anyone convicted of an offense under subsection (a) of this section shall be 
imprisoned for not more than three years and fined not more than $100,000. 

(c) Any· drug paraphernalia involved in any violation of subsection (a) of this 
section shall be subject to seizu~e anq fq_rfeiture. Any such paraphernalia shall be 
delivered to the Administrator of General Services, General Services 'Administration, who 
may order such 'parapherriali~ destroyed or may authorize its use for law enforcement or 
educational purposes by Federal, State, or local authorities. · 

(d) The term "drug paraphernalia" means any equipment, product, or material of 
any kind which is primarily intended or designed for use in manufacturing, compounding, 
converting, concealing, producing, processing, preparing, injecting, ingesting, inhaling, or 
otherwise introducing into the. human body a controlled substance in violation of the 
Controlled Substances Act (title II of Public Law 91-513). It includes, but is not limited 
to, items primarily intended or designed for use in ingesting, inhaling, or otherwise 
introducing marijuana, cocaine, hashish, hashish oil, PCP, or amphetamines into the 
human body, such as: 

(1) metal, wooden, acrylic, glass, stone, plastic, or ceramic pipes with or without 
screens, permanent screens, hashish heads, or punctured metal bowls; 

(2) water pipes; 
(3) carburetion tubes and devices; 
( 4) smoking and carburetion masks; 
(5) roach clips: meaning objects used to hold burning material, such as a 

marihuana cigarette, that has become too small or too short to be held in the hand; 
(6) miniature spoons with level capacities of one-tenth cubic centimeter or less; 
(7) chamber pipes; 
(8) carburetor pipes; 
(9) electric pipes; 
(10) air-driven pipes; 
(11) chillums; 
(12) bongs; 
(13) ice pipes or chillers; 
(14) wired cigarette papers; or 
(15) cocaine freebase kits. 



(e) In determining whether an item constitutes drug paraphernalia, in addition to all other 
logically relevant factors, the following may be considered: 

(1) instructions, oral or written, provided with the item concerning its use; 
(2) descriptive materials accompanying the item which explain or depict its use; 
(3) national and local advertising concerning its use; 
( 4) the manner in which the item is displayed for sale; 
(5) whether the owner, or anyone in control of the item, is a legitimate supplier 

of like or related items to the community, such as a licensed distributor or dealer of 
tobacco products; 

(6) direct or circumstantial evidence of the ratio of sales of the item(s) to the 
. total sales of the business enterprise; 

(7) the existence and scope of legitimate uses of the item in the community; and 
(8) expert testimony concerning its use. 

(f) This subtitle shall not apply to-

(1) manufacturers, wholesalers, jobbers, licensed medical technicians, 
technologists, nurses, hospitals, research teaching institutions, clinical laboratories, 
medical doctors, osteopathic physicians, dentists, chiropodists, veterinarians, pharmacists, 
or embalmers in the normal lawful course of their respective businesses or professions and 
common carriers or warehousers or their employees engaged in the lawful transportation 
of such items; 

(2) any person authorized by local, State, or Federal law to manufacture, 
possess, or distribute such items; and 

(3) any person or entity that, in the normal lawful course of business, imports, 
exports, transports, or sells through the mail or by any other means any pipe, paper, or 
accessory primarily intended or designed for use with tobacco products. 

For purposes of clause (3), any pipe with a bowl depth of one-half inch or greater shall be 
presumed t.o be intended or designed for use with tobacco products. 

SEC. 3303. EFFECTIVE DATE. 

This subtitle shall become effective ninety days after the date of enactment of this subtitle. 
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Remarks of Senator Wilson During Senate Consideration of S. 2878 

"To the extent that we are unsuccessful in interdicting the supply of drugs, we have to 
make the distribution and the sale of them as difficult as possible and one of the gaping 
holes in existing law is that, ironically, as local ordinances have succeeded in shutting 
down 'head shops'-that is, those stores in which drug paraphernalia is sold-it has 
remained possible for those who wish to maintain their profit in the sale of these items to 
do so by shipping their products interstate, even using the mails to do so. This legislation 
contains as one of its important points the fact that it was very closely adapted to the 
model act adopted by the Drug Enforcement Administration, a mail order Drug 
Paraphernalia Control act, which will outlaw the sale and shipment of drug paraphernalia, 
those items which will enhance or aid in the use of dangerous controlled substances. 

This legislation will prohibit the mail order and catalog sales of drug paraphernalia, 
which have grown dramatically as a result of these successful local government 
crackdowns on 'head shops' and other entities selling drug paraphernalia. Catalogs and 
other publications now promote drug use. One such publication has circulation of some 4 
million people, most of whom are high school age or younger. They seek to make a great 
adventure of drug abuse. These publications glamorize drugs, glorify its use and pander 
to the drug fantasies of America's youth. 

How successful have they been? Sales of drug paraphernalia have reached billions of 
dollars. By 1977, the drug paraphernalia industry had even started a trade organization 
and trade journal and published the first periodical devoted to drug paraphernalia. The 
drug culture is now expounded by several drug-oriented magazines which are the primary 
advertisers of drug paraphernalia. Again, readers of these magazines, these publications, 
are children. 

Mr. President, I shall not take more time. I will say that this good beginning is late in 
coming. Those who have said that we need to take the action required to enact these 
provisions before we leave and close down the 99th session of Congress are absolutely 
right. There is no greater imperative. If late, let us not be a dollar short. Let us make 
clear the commitment, now that we have begun this war, to prosecute it to a vigorous and 
successful conclusion." 1 

1 132 Congressional Record pp. 26450-26451 (1986). 
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1st Session 
H. R .. 2974 

To amend section 1822 of the Anti-Drug Abuse Act of 1986 with respect to 
drug paraphernalia, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 
July 21, 1989 

Mr. Rangel introduced the following bill; which was referred to the 
Committee on the Judiciary 

A BILL 

To amend section 1822 of the Anti-Drug Abuse Act of 19SG with respect to 
drug paraphernalia, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, 

SECTION 1. SHORT TITLE. 
This Act may be cited as the "The Drug Paraphernalia Act of 1989". 

•' . ' 

SEC. 2. AMENDMENT TO ANTI-DRUG ABUSE ACT OF 1986. 
Subsection (a) of section 1822 of the Anti-Drug Abuse Act of 1986 (21 

U.S.C. 857) is amended to read as follows: 
"(a) It is unlawful for any person--

"(!) to make use of the services of the Postal Service as part of a 
scheme to sell drug paraphernalia; 

"(2) to offer for sale or sell drug paraphernalia; or 
"(3) to import or export drug paraphernalia.". 

SEC. 3. USE OF LOCAL LAW ENFORCEMENT. 
(a) Use of Existing Authority.--The Attorney General shall use the 

authority provided under section 508 of the Controlled Substances Act to 
provide for the enforcement of section 1822 of the Anti-Drug Abuse Act of 
1986 (21 U.S.C. 857) as amended by this Act through the use of task forces 
consisting of appropriate Federal, State, and local personnel. 

(b) Authorization of Appropriations.--There are authorized to be 
appropriated, in addition to any other authorization by other law, 
$5,000,000 for each of fiscal years 1990 through 1994 to carry out this 
section. 
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Additional Remarks by Representative Rangel Concerning R.R. 2974 

As it stands now, the import and export, use of the mails, and the interstate transport 
and sale of drug paraphernalia items is banned under the 1986 Anti-Drug Abuse Act. 
My bill extends the reach of existing law and targets all drug paraphernalia sales. My 
objective is to have all drug paraphernalia disappear from the shelves totally. Whether it 
involves interstate or intrastate activity really will not matter at all. It will be a national 
ban. Pure and simple. 

To assist the ability of our Federal enforcement agencies to enforce this law, the bill 
authorizes the appropriation of $5 million to the Attorney General for the establishment 
of task forces with State and local agencies to enforce this act. 

• • • • • 
In places like Chicago, New York, and here in the Nation's Capital, our young people 

are giving their lives over wholesale to the illusory success and pleasure of drugs and the 
drug trade. The future and national security of America is threatened. The ready 
availability of drug paraphernalia contributes to the overall perpetuation of the illicit drug 
problem. · 

We said in 1986 when we passed the first drug bill that it was not the be-all and the 
end-all of the legislative address to this national crisis. We said in 1988, when we passed 
the second antidrug bill into law, that the work still remained undone. This bill is just . 
another piece in the puzzle that we are still working to solve, Mr. Speaker, and I hope 
that all of my colleagues will join me in sponsoring this bill." 1 

1 135 Congressional Record E~2627 (July 21, 1989). 
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Jn tb£ ai~trict Geourt of tbe 11niteb &tattjS 
For the Wtllten DWric& at New York 

THE UNr.rED STATES OF AMERICA 

•YI• 

RYERS CREEi CORPORATION D/B/A 
•THE MILL•, GRAHAM HOWARD, 
LOR.RAINE ~. SHAPIRO ANO LARRY 
D. SHAPIRO, 

.cooNT·I 

The ·annd Suq Cllaqll: 

May 1989 Session 
(Impanelled 5/10/89) 
---------Tenn 
No. {f £ ?9-/t)7 / 

Vll.'itle 18, United 
States Code, · 
Section 2 
Title 21, United 
States Code, 
Sections 857(a)(1), 
8 S 7 ( a) ( 2 ) and 
857(•)(3) 

Between on or about January 25, 1987 and on or about 

April 26, 1989, at Corning, New York in the Western District of 

New York, the defendanta, RYERS CRE~ CORPORATION D/8/A •THI 

MILL•, GRAHAM BOWAR.I>, LORRAIN8 M. SHAPIRO AHO LARRY D. SHAPIRO, 

did knowingly, intentionally and unlawfully make a•• of the u. s. 
Postal Service or other interstate conveyances to vita United 

Parcel Service, ae part of a scheme to sell drug paraphernalia, 

a• defined in Title 21, Onited States Code, Section 857(d)J all in 

violation of Title 21, United States Code, Sectio~ 857(&)(1) and 

Title 18, United State• Code, Section 2. r, • -''·" ~ 
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COUNT II 

The Grand Jury Further Charges: 

Between on or about January 25, 1987 and on or about 

April 26, 1989, at Corning, New York in the Western District of 
' New York, the defendants, RYERS CREEK CORPORATION D/B/A ·THE 

MILL", GRAHAM HOWARD, LORRAINE M. SHAPIRO AND LARRY D. SHAPIRO, 

did knowingly, intentionally and unlawfully offer for sale and 

transportation in- _interstate or foreign commerce, drug 

paraphernalia, as defined in Title 21, United States Code, Section 

857(d); all in violation of Title 21, United States Code, Section 

857(a)(2) and Title 18, Onited States Code, Section 2. 

COUNT III 

The Grand Jury Further Charges: 

Between on or about January 25, 1987 and on or about 

April 26, 1989, at Corning, New York in the Western District of 

New York, the defendants, RYERS CREEK CORPORATION O/B/A "THE 

MILL", G~AM HOWARD, LORRAINE M. SHAPIRO ANO LARRY D. SHAPIRO, 

did knowingly, intentionally and unlawfully export drug 

paraphernalia, as defined in Title 21, United States Code, Section 

L-3 
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857(d); all in violation of Title 21, United States Co~e, Section 
,i •• ' •• 

857(&)(3) and Title 18, United States Code, Section 2. 
. . . 

" '• . 

. . , 

:: . ·-' .. · ~· .. ; ... . · . •.' .. 

. :- . 
l ~ : . I 

•f-",.. 

... . ' . ' : I· 
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Swnita. the rare.while tiger "isiting rre>m the CiKin- New Yorlt public at Friday nigh1•1 annual CatilliOn: a 
nati Zoo, leans mpimt a brick wall 11aursday as she blacl-dt dinner It 7 p.m. Startin1 Saturday; patrons 
tries out her kmporar, home in the Buffa~ 7.oo•s or the zoo can see her from 11 a.m. to 5:30 p.m. daily, 
2-ynr-old Habic:at. The I J-year-old. 400-pound fe- thoush Sept. IS. The zoo hopes her visit *911 attract 
male, disti-aaishtd by l>l~k stripn on a white Met- many. visitors and help dose a 5400.000 ~ pp ' 
ground, will be fonnally 1~troduc:ecl to her Wcstan resul11~1 from go,emment fundina c:utL . . 

· Beu <ofi.i{r:t ·- ·sl.t"tnt · . ' . ·. · 

3 indicted in drug-pai'aphernalia case 
·U.S .. weighs seizing ~II <!!Corning manufacturer's assets 
B) DAN HERBECK· . ~he wi~ ~fdnag .. paraphe .. ia. crimi- ipi~ the thrtt are c~dmd.an i ..... 
Nnrs Slaff R~. : nal daarsrs MR filed apinsa lhe opeca- pe)rtant sfri•e ift a national effort to use 

·. tori of The M.ill, a Comi111 compaay .toughened narcotic& la~,1 to auack 
A. federal pand jury ia BuCl'alo has tbat maaufact•res pipes ~ to smoke those :who sell. the tool~· or the drill 

indicted Ille throe top people U. a com- .. marijuna and hashish.. U.S. Attorney. tradt. · · . · .: · · 
pan)' that authorities chaqie it one of Denais C. Vaa:o said T~ursday.. . Chatged . with using. the postal ser
thc saation•1 lcadina manofac:tums of "\tacc:o said he is con~ taking. 'vice fbf the sale'of~·parapherDltlii 
pipes used to smoke drup. . . action to .seize- company propeny ander Mre Larry D. Shapiro, '41: his ·,rife, 

In addiaion. aovenunent pt09«utQrS · fedctal drui forfeiture la~ ·· l.Onaine M. SUpiro,. 41;-and Graham 
are eoasidniag• scmna·d UlC coltlpa- · ·•• ..,_1 wa)'I, the pcqplc who srl ~bwanf. 41. ~~I Comi~ ' .. · . 
ny•s ...... . . · · "" :. " : · these things ace almost~•~ as Mrs. Shapero ·and· ff~ denied 

'Two' of the 8llCU!lid.. llo-Nn·a. said . those who sell narcotin.-;Vam> said. the diarges. · ·· 
Thursday tlie govemnient has·no case •They havea IOt co do wi1h:t1leattilnde So.ftlled °"head shoPs• ift.·wesaem 
and is simply hanuing the' corpora- of society toward drup. ~y create N~ ~ork _;some o(~ icll Pf'OCl-
tion. ; thr aura tut drug use IS OK. · · · . 

As part of a natioul crackdown oa Federal agcn1s said'. the charges ·: Stt ..... ,,.,~.u 
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1 Pipes: Owners have filed harassment suit 
Co-itlu#,,_, ~al -
!Ids made at ~ Mil - en ea
pecr to be niklcd soon 11 the 
nae 'dowa continues. invatlp
rors Jlid. 

•rt·• IM!I ortt.e •..., ..,.llCle. 
~\-.said Specid Alm• 0.. 
vid A. Wriah~ dlid' of iivestifa
tiotls fbr lhe U.S. Customs Scrvic:e 
in 8'dfalo. •1r we•se ..,. IDial 10 
lolerace dnp ha l"J mannet'. MlJ 
toltrate drua ~ 

In tetepl\GH iatcrviewt. Lor
raine Sbapiro and Howard said 
the naqn "' ..... They said the 
COlftPl"Y DlaltS IO stay ia buliMSS 
and bl ftiecl its own federal court 
lawsuit cha'li• tile C.llOll'ls Ser
~ with bna.nent. 

"We sdl exotic tot.ceo pipes 
and lobacrcMdated items... Mrs. 
ShapifO said. ·we ICll co disaribu· 
ton ·.act retail seom. la's impossi
ble 10 know what the co•sumer 
mes 1hc• for.• 

'"This is IA c•~lllC blow lo 
111... 1-towll'd •id. •we ~ not 
evil mt~'°'* wM opetlle undcftlov
cr aftd try to break lhc law.• 

Tcuahcr fednal c1J111 a.ws en
acted Iha ,ar- made it easier lo 
pursue ct,.. per11phemali1 cases 

Md apeYmed ~ion Pi~.• I 
Hlionwide Cu11om1 Service 
crac:lkdowa limed at 1n1nufactur
cn. Importers and srUers or drug
usc ICICCSIOria. Wriaht said. 

"II is illegal to impon Of' 1ranS
pon aCS'Oll state lines any item 
1ntmdcd f'or the admini1tratio1l of 
nan.:oticl, • Wright said. 

C•stoms -,en11 ipJan to contin
ue lepl action w11h raids and 
monilorifll ol altout 20 known 
lad e'"- ia Buffalo and Ni&lpra 
Falls, ~1 said. The Mill is the 
01ird 1UC1i aoaurectllftf' in tb 
United States lo be prosecuted 
ahlcie the "'()pcntioa Pi~· crack
down belil• last year, he adckd. If 
convicted, the Howarcl and ttle 
Shapiros each face prison sen
tences of up to three ~ars and 
lines up lo SI 00.000. Shapiro 
could ltOI bt tadled to <'Ommt-nt 
Thursday. Tbe allorney for the 
thr«:. l..a-..eatt J. Aadolina. de

·diMd IO commmt. 
Eitablishcd in 1970 and run 

undt."r tbe corpormie name of 1hc 
R)"TI C"rcck Corp~ The Mill is 
one of tbc natioa·s lartest distri~ 
\llOB of huhis1' pipes. marituana 
pipes. marij1111aa •roach dips and 

Olhcr ~lated ilnlS. said Assistant 
U.S. Attorney Th0tnaa S. Dusz
liewic:z. 

•T•e1 supply hHd shops 18 
over the country aad also sen i11 
national drug parapt,cmalia cata
logs." Duszkiewicz said. •They 
daim pm saltt of $500.000 • 
year. ' 

"Tiiey advertise tlle~plpes 11 
Ytooden tobacco pi~s. but that"•• 
crock." lie added. 

ht January• $70,000 wor1b of 
pipes wne •ized &om Ille Cor· 
11in1 ~aess, but U.S. Disarict 
Jucl,e MicUel A. Telesca ordmld 
die pipa l'ft1lflled to The MiD.in 
February. later, Telcsca direcled 
The MiU to retum tbc pipes ao die 
IO'ftfll•ent, but -t>y &bat unae. 
Ibey Jlad already sold &be pi-" 
Duszkiewicz uicl 

Duszkiewicz. Vacxo and Wript 
said they are con\;inccd the items 
sold by the compariy are ilda\dccl 
for dtq use. 

Mn. Shapiro disapecd. . 
"Our opillioa i1 that the to•· 

ennnent is aot able to spot Cini& 
paraphernalia,.. she said. •Tfle 
manufaeturer is not responsible 
for whM tbc ~llct is uat fbr. 
We've been •• busiant f'ot 19 

· run. Nobody bolbered ua for 
eilbt~ ... 

Mr&. Shapiro .. id she doct not 
edvcale the lcolizstion or dr1111. 

"'I do lhi11k lh1t ahe most 
ablised dnaa in this couniy is lhe 
GDIJ lcpl one.- alcohol. Then: 
·are more problrms from alcohol 

· ahan 1111 of die Olhers. • she said. 
Mn. Shapiro 111id she· is vice 

.prcsidan ol Tbe Mill. Howanl is 
psaiclcnt and btt husband was a 
founder of lhe ciompanJ, but no 
loftaa' holcb an office, she said. 
Slac added Iha& slac and her h~ 
band hll•e lwo childrm and are 
llelive in service chaba and other 
ClOtllmllllilJ affain in tbe Coming 
Illa. 

•f Im pro.id o( OUT business,., 
she Slid. •1 &ID pnnad of •·hat ~ 
c1o.· 

Duszli.icwicz said he docs not 
tlclleYe die daims that 1he items 
raanuflict1tred at the Comins plam 
are inlmded for tot.cco U1C ODIJ. 

'"1'hcy don'I market it as a dnic 
,.odute. IMlt these mnufact\Sm5 
:=,.:.,,,.:fieant ,. in Ille drug 

• he laid. -They are put 
61' the •llllPIJ dtain. Tiiey llelp fa-

. cititlle ctrq· Ille.. . •. 
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UNITED STATES DISTRICT COO~T 
WESTERN DISTRICT OF NEW YORK 

RYERS CREEK CORP., d/b/a/ THE MILL, 

Plaintiff, 

- vs -

STEVEN M. MacMARTIN, Individually and 
as an Agent of the o.s. CUSTOMS 
SERVICE, U.S. TREASURY DEPARTMENT, 
U.S. CUSTOMS SERVICE and UNITED STATES 
OF AMERICA, 

Defendants. 

CIV-89-157T 

Take notice of an Order, of which the.within is 

a copy, duly granted in the within entitled action on the 

20th day of April, 1989 and entered in the office of 

the Clerk of the United States District Court, Western 

District of New _York, on the 20th day of April1 1989. 

Dated: Rochester, New York 

April 20, 1989 

TO: L .• Andolina, Esq. 
T.\Duszkiewicz, AUSA 

Clerk 
United States District Court 
Western District of New York 
282 U.S. Courthouse 
Rochester, New York 14614 
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UNITED STATES OISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

RYERS CREEK CORP., d/b/a THE MILL, 

Plaintiff, 

". 
STEVEN M. MacMARTIN, Individually and 
as an Agent of the U.S. CUSTOMS 
SERVICE, U.S. TREASURY DEPARTMENT, . . 
u.s. CUSTOMS SERVICE and UNITED STATES 
OF AMERICA, 

Defendants. 

'. ii.. 

INTBODUCTION 

CIV-89-157T 

OECISION 
and ORDER 

Plaintiff, Byers Creek Corporation, doing business as The 

Mi.11 ("the Mili"), fs a 111anufacturer and distributor of wooden 

smoking pipes. On January 19, 1989, agents ot the United States 
-· 

customs service, in conjunction with other law enforcement 

officers, executed a search warrant upon the Mill's principal place 

of business and manufacturinq facility in Corning, -New York. 

Purusant to the warrant, the agents seized all of the Mill's 

finished pipes and pipes in progress, as well as business records . . - - .. '· . . .. 

and some ·raw· materlals,· as evidence~ of violation(s) of the Mail 
.. . ' .. 

Order Drug Paraphernal.J:a' Control Act, 19 u.s.c. § 857 (the "Act"), 

whic~ inter UJ,.a, makes unlawful the sale ot drug paraphernalia in 

interstate or foreign commerce. 

Neither the Mill nor its principals or employees have been 

charged with a violation ot § 857 subsequent to the search. 

L-8 



The Mill commenced this action ~ebruary 2, 1989, seeking 

declaratory and injunctive relief concerning the application of the 

Act to .its manufacture of wooden pipes. In its complaint, and 

subse~uent motion for a temporary restraining order and preliminary 

injunction, the plaintiff alleges that neither the search and 

seizure on January 19, 1989 nor any future search of the Mill's 

premises could be grounded on the Act because the Mill's pipes are 

traditionally intended for use with to~acco products and such items 

are expressly exempt from the Act pursuant to§ 857(f). 

The_ Court ordered a bearing on the motion tor a 

preliminary injunction. At the close of the first day of 

te.stimony, 1 I ordered defendants to turn over aii of the seized 

material to the Mill, basing that determinaton on the plain 

language of the seizure and forfeiture provision in the Mail Order 

oruq Paraphernalia Control Act, 21 u.s.c. § 857(c). Under that 

provision, seizure and forfeiture of dru9 paraphernalia is 

conditioned upon a prior conviction under§ 857(a). Since neither 

the Mill, nor any of its principals or employees, had been so 

convicted (or even charged),~ determined that the seizure of the 

Mill 1 s property, purportedly pursuant to § 857, 'Was i1nproper, and 

accordingly ordered the property returned. 

The Government subsequently moved for reconsideration of 

that determination, statinq that the search and seizure ot the 

Mill's property had been undertaken pursuant to a validly issued 

warrant, and in no way implicated the seizure and forfeiture 

provision in § 857. I thereupon reserved on the Government's 

-Page 2-
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motion tor reconsideration pending the conclusion of the 

evidentiary hearing. 

The plaintiff called five witnesses in support of· its case 

in chief, and one rebuttal witness. Defendants called three 

witnesses, includinq defendant MacMartin. Samples of every type of 

item seized from the Mill by the defendants were admitted into 

evidence, as well as samples or the Mill's own advertisements and 

advertising brochure and copies of catalogs in which Mill products 

are advertised by its distributors. -- For the reasons discussed below, I find that defendants 

I 
properly seized the property from the Mill pursuant to warrant. 

L
I Such findinq requires me to deny plaintiff's app~ication for 

, pr'eliminary. relief. 

DISCQSSION 

Pursua~t to the Government's motion for reconsideration of 

my earlier order directing the Government to.retu~n to the Mill all 

ot the items seized from the Mill on.January 19, 1989,. I find that 

such· seizure is not controlled by 21.u.s.c. § 857(c). Accordinql~, 

the lack of a conviction under § 857(a) does not necessarily 

uetermine that such sei~uTe was i-mproper. Rather, the Court must 

determine whether the seizure was proper pursuant to a 

pre-indictment search warrant. 

In opposition to plaintiff's motion for a prel·iminary 

injunction, the Government argues that plaintiff 'a sole remedy lies 

in a motion for return of its property pursuant to Fed. R. Crim. P. 

41(•). 

-Paqe 3-
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Rule 4l(e) expressly provides that an allegedly illegal 

search and seizure may be challenged by motion. It is within the 

district court's jurisdiction to entertain such a motion even 

before an underlying indictment has been filed. OiBella v. U.S., 

369 U.S. 121, 82 s.ct. 654, 7 L.Ed. 2d 614 (1962). This 

"anomalous" jurisdiction is to be exercised with great restraint 

and caution, since it rests upon the Court's supervisory powers 

over the actions of federal law enforcement officials. Fifth 

Avenue peace parade committee v. Hoover, 327 F. Supp. 238, 242 

(S.D.N.Y. 1971), aff'd., 480 F.2d 326, cert. denied, 415 U.S. 948 

(1974). 

A party aggrieved by an allegedly illegal search and 

seizure, who is the subject of neither a grand jury investigation 

nor a criminal action, however, is not limited to seeking relief by 

way of :Rule 41. Whatever may be the "theoretical difficulties" 

involved in determining how to bring such a grievance before the 

Court, "it a federal prosecutor unlawfully seizes property for use 

in a criminal prosecution, then even before an indictment is 

returned, the party aq9rieved has an independent action." tord v. 

Kelle¥, 22J F. supp. 684, 688 (D. Mass. 1963). Such an action is a 

civil matter and should be so docketed. y.s. v. Koenig, 290 F.2d 

166, 169 (5th Cir. 1961). 

Whether the procedure employed to bring the issue before 

the Court is Rule 4l(e) or, as in this case, a suit in equity, the 

Court must consider three factors in determining whether to grant 

relief: whether there has been a clear showing of a search and 

-Page 4-
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seizure in callous disre9ard of the Fourth Amendment or of some. 

statutory provision; whether the movant/plaintiff would suffer 

irreparable injury if relief is not granted; and whether an 

adequate remedy at law exists. fieper v. U.S., 604 F.2d 1131 (8th 

cir. 1979); s~e also Richey v. Smith, 515 F.2d 1239, 1243 (5th Cir. 

1975) • 

In this case, plaintiff has stated that, without the 

relief sought, it cannot proceed to ~anufacture its pipes without 

£ear of Tuture searches and seizures and 0£ incurring criminal 

and/or civil liability. Plaintiff's counsel has informed the Court 

that, rather than run such risks, plaintiff has shut its doors 

pending the outcome of this case. This loss of a business itself 

cannot be characterized merely as a monetary loss, and I find that 

it constitutes the threat of irreparable harm. 

Where, as here, the plaintiff has neither been indicted 

under § 857(a) nor made the subject of a grand jury investigation, 

see Standard Dr~all. Inc. v. U.S., 669 F.2d 156 (2d Cir. 1982), 

plaintiff does not have exclusive recourse to Rule 41. 

Furthermore, the declaratory relief which plaint.i£f seeks is not 

available pursuant to 'Rule 41. Therefore, -plainti'!'f is without an 

adequate remedy at law. 

The remaining determination for the Court is whether the 

search and seizure of the Mill's property has been shown to be in 
\ 

callous disregard of plaintiff's Fourth AJnendment ri9hts or of its 

rights under any othar statutory provision. I find that this 

dat&rmination, in turn, depends on whether th• items seized are so 

-Pa9e 5-
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clearly exernpt from the strictures of§ 857(a) and (d), that the 

search warrant of the Mill's premises was improperly sought and 

·executed. 

In determining whether defendants had probable cause to 

believe that a search of the Mill's premises would yield evidence 

of a violation of 21 u.s.c. § 857(a), this Court looks first to the 

statute itself. 

The Mail order Drug Paraphernalia Control Act (the ''Act") 

is codified at 19 u.s.c. § 857. The Act defines "drug 

paraphernalia" to mean 

Any equipment, product, or material of any kind 
which is primarily intended or designed for • 
introducing into the human body a ccntrolJ.ed 
substance • . • • It includes • • • 

(l) metal, wooden. acrylic. glass, stone. 
plastic, or ceramic pipes with or without screens, 
permanent screens, hashish heads, or punctured 
metal bowls: ••• 

§ 857 (d) (emphasis added). 

Thus, Congress expressly included smoking pipes in the definition 

ot drug paraphernalia. 

The statute provides an express exemption for, inter Al.J.A, 

items traditionally intended ~or use with tobacco products~ 

This section shall not apply to --

§ 857(!). 

• • • (2) any item that, in the normal lawful 
course of business, is imported, exported, 
transported, or sold through the mail or by any 
other means, and traditionally intended for use 
with tobacco products, including any pipe, paper, 
or accessory. 

Plaintiff's experts argue that, if an object is capable of both 

-Page 6-
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burning a combustive and of being. smoked, it is a pipe capable ot 

being used with tobacco which is exempt from the statute pursuant 

to § 857(f) (2). An application of that reasoning to the statutory 
' 

exemption would effectively vitiate the proscriptive provision 

found at subsection (d) (1). Thus, I reject it. The statute itself 

provides the means to harJUonize § 857(d) and§ 857(f). 

Section 857(e) expressly provides that all logically 

relevant factors should be considered in determining whether an 

item constitutes druq paraphernalia, and contains a non-exclusive 

list of eight such factors: 

(l) instructions, oral or written, provided with 
the item concerning its use; 

(2) descriptive materials accompanying the item 
which explain or depict its use; 

(3) . national. and local advertising concerning its 
use; 

(4) the manner in which the item is displayed for 
sale; 

(5) whether the owner, or anyone in control of 
the item, is a leqitimate supplier of like or 
related items to the community, such as a 
licensed distributor or dealer of tobacco 
products; 

(6} direct or cirCU1!\stantia1 evidence of the 
ratio of sales of the item(s} to the ~otal 
sales of the business enterprise: 

(7) the existence and scope of legitimate uses of 
the item in the community; and 

(8) expert testimony concerninq its use. 

An application of these factors to the Mill's pipes substantiates 

that probable cause exists to believe that they are druq 

paraphernalia. 
-Paqe 7-
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Advertising: There was extensive testimony concerning the 

Mill's advertising of its products: the Mill itself advertised its 

products only through Smokeshop Magazines, a periodical aimed at 

the traditional tobacco market, and its own glossy circulars, 

copies of which were mailed to, and confiscated at, various head 

shops in the Rochester area. Furthermore, Mill pipes are 

advertised in various cataloqs which, qiven the total~ty of items 

advertised therein, can only be characterized as catalogs of 9ru9 

paraphernalia. 

Manner of Sal.e: The Mill's pipes are sold at both 

traditional tobacco stores and head shops. While the Mill does not 

bold itsel~ out as a licensed distributor of tobacco products, its 

principals stated that the Mill is a manufacturer of 

tobacco-related products which sells its products to dealers of 

tobacco products. Notwitbstandin9 this assertion, I find that 

substantial evidence in the record established that many of the 

Mill's major distributors deal in drug paraphernalia, and not 

merely in tobacco-related products. 

Ratio ot Sales: While Ms. Shapiro testi~ied that many DL 

the items confiscated fT01'1l the Mill are no lonqeT in its 

manufacturing line, I was not provided any samples of types of 

pipes manufactured by the Mill which were not confiscated. 

Con~equently, on the record before ma, it appears that virtually 
"\ 

allot the Mill's sales are in the types of pipes which were 

confiscated. 

-Paqe 8-
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Legitimate Uses: Notwithstanding their functional 

similarities, I find that the Mill's pipes are not like traditional 

tobacco pipes. To paraphrase current advertising rhetoric, this is 

not your grandfather's pipe. The pipes seized from the Mill are 

constructed of different and unusual woods. While they vary in 

design details (e.g., carved stems, wood inlays), they are 

generally of the same type: small-bowl (as small as 1/4" 

diameter), short stem (as short as 1-1/4") pipes; many with metal 

screens, some with hinged caps; some with carburator holes. 

Expert Testimony: The Mill tendered expert testimony from 

three individuals with strong ties to the tobacco industry: 

Mr. Benjamin Rapaport, an expert on tobacco use and tobacco smoking 

devices; J. M. Boswell, the proprietor of a tobacco shop in 

Chambersburg, Pennsylvania; and L. Page MacCubbin, the proprietor 

o! tobacco shops in Washington, D.C. and Rehoboth, Delaware. 

Predictably, the Mill attempted to establish through these 

witnesses that the items seized from the Mill are traditionally 

intended for use with tobacco and, therefore, exempt from the Mail 

Order Drug Paraphernalia Control Act. 

I ~ound unpersuasive plainti~f 's expert testimony to the 

effect that the Mill pipes are traditionally intended for use with 

tobacco products. Much of the expert testimony, as given·, amounted 

to mere speculation, including unsubstantiated assertions that more 

women are smoking pipes and that pipe smokers are driven by time 

constraints, and that both of these factors have resulted in an 

-Page 9-
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increasing popul~rity of small tobacco pipes. Plaintiff's experts 

relied on the premise that there is no standard for the 

configuration of tobacco pipes and from this assertion reasoned 

that any pipe which may be used to smoke tobacco is, perforce, a 

traditional tobacco pipe. As already discussed, however, this 

reasoning is unacceptable because it conflicts with the plain 

language of § 857. 

The Government relied chiefly on defendant MacMartin for 

its expert testimony. Mr. MacMartin has served nine years with the 

United States cu~ ~ms Service. He spent approximately seven of 

those years as a Customs Inspector at the u.s.-canadian border. In 

the course of his duties as a customs Inspector, Mr. MacMartin 

regularly searched for, and confiscated, items of drug 

paraphernalia. For the past two years, Mr. MacMartin has been a 

Special Agent for the Customs Service, and in that capacity he has 

both received formal instruction concerning drug paraphernalia and 

investigated other cases ot suspected violations of Customs law 

concerning drug paraphernalia. Agent MacMartin's testimony 

essentially expanded on his af~idavit submitted in support of the 

~pplication for the search warrant, as well as providing details of 

the actual search. 

While MacMartin's testimony suffered from lack of detail 

-- he stated that he was advised by the Assistant United states 

Attorney that he need not make a record of the details o! his 

background investigation of the Mill -- I find his testimony 

-Page 10-
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credible: the pipes of choice of drug users differ from pipes 

traditionally used with tobacco products, and the pipes 

manufactured by the Mill and seized by Customs agents fall into the · 

former category.2 

Thus, an analysis of the pipes seized from the Mill 

pursuant to the factors outlined in § 857(e) supports the 

determination that probable cause existed to believe that the pipes 

constitute drug paraphernalia. This determination is not undercut 

by the testimony of the principals of the Mill. 

I found the testimony of Lorraine Shapiro, who owns a 

half-interest in the Mill and is active in its management, rife 

with large and small inconsistencies, Marked by a. false naivete'~ 

and therefore essentially unreliable. 3 Ms. ·shapiro testified 

that, in her capacity as a principal of the Mill, she traveled 

regularly to major trade shows in the tobacco product industry, and 

that she kept abreast of issues germaine to the industry, 

particularly through Smokeshop Magazine. Given the emergence of 

anti-drug paraphernalia laws throughout the country in the last 15 

years, I find it hardly credible that she could be so uninformed 

about ~he distinctions between pipes which are traditional tobacco 

pipes and pipes which constitute drug paraphernalia. Ms. Shapiro's 

insistence that the advertisement of Mill pipes in the catalogs 

introduced into evidence, such a5 those distributed by Nalpac, 

Music City, Fine-Line, and Life style Retailer, in no way 

implicated Mill pipes as drug paraphernalia, was similarly 

incredible. 

-Page ll-
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While the pipe smoker may ultimately decide whether a 

specific pipe will be used for legitimate or illegitimate purposes, 

the Mail Order Drug Paraphernalia Control Act is not limited in its 

application merely to end users of drug paraphernalia. It is 

intended to prevent any use of the mails, or of interstate 

commerce, in order to profit in any way from the sa.le of drug 

paraphernalia. Sees. 2878, 99th Cong., 2d Sess., 132 Cong. Rec. 

513758 (1986). Thus, § 857 applies to any party on the 

distribution chain - from ~anu.facturer to end user - who has 

"knowledge that there is strong probability that [the items will be 

used illeg~lly.) 11 u.s. v. 57.261 Items of oi::.ug Paraphernalia, 

F.2d·_, .1989 _ WL 200915, at page 5 of 17 (6th Cir. 1989). 

Having determined that the search and seizure were 

executed pursuant to probable cause, I further determine that 

plaintiff has failed to demonstrate either a likelihood of success 

on the merits of its underlying claims for declaratory relief and 

monetary damages or sufticiently serious questions goinq to the 

merits to make them a fair ground tor litigation. Accordingly, I 

~ind that plaintiff is not entitled to preliminary injunctive 

Telief. ~Ackson pairy, lnc, y. R.?. Bpod & SQDS, Jnc., S96 F.2d 

70, 72 (2d Cir. 1979) (per curiam); Qeeper 1ite Christian 

Fellowship, Inc. v. Bd. of Eaucation, 852 F.2d 676 (2d cir. 

1988). 

WHEREFORE, plaintiff's motion for a preliminary injunction 

is denied. Plaintiff shall return to defendants the property 

-Page 12-

L-19 



seized trom the Mill's premises pursuant to search warrant on 

January 19, 198~. 4 

DATED: 

SO ORDERED. 

Rochester, New Yor,k 
April )..o, 1989 

FOOTNOTES 

1. The hearing on plaintiff's motion for a preliminary injunction 
took place Febru.ary 24, March 22, 23 and 29. Following the first 
day of testimony, the matter was adjourned because of the Court's 
prior trial commitments. 

2. The Court confirms its understanding, based on representations 
of the Government, that the Government seized items from the Mill 
in connection with a criminal investiqation, ~, y.s. v. Maio 
Street Oistributing. Inc~, 700 F.Supp. 655 (E.O.N.Y. 1988) rather 
than in conection with a civil forfeiture pursuant to 19 u.s.c. 
§ 1595(c), ~,U.S. v. 57.261 Items of Drug Paraphernalia, (to be 
reported at 705 F.Supp. 1256) (M.O.Tenn. 1988), aff'd, ~ F.2d ~-' 
1989 WL 20195. (6th Cir. 1989), and that, in conformity with its 
representations at the hearinq, the Government will commence timely 
formal proceedings in this criminal investigation. 

J. As an example, a number of items which the Government 
characterized as "roach clips". were also seized "from the Mill. 
Ms. Shapiro claimed that they were made ~rom scrap pieces of exotic 
wood connected to metal alligator clips; designed with no 
particular use in mind other than to prevent the waste of scrap 
wood . ( T. 16 6 ) 

4. ,Plaintiff need not return those items which, at hearing, the 
part\ies agreed did not constitute druq paraphernalia. 

-Page 13-
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APPENDIX M 
PARTIAL CHRONOLOGY OF CUSTOMS SEIZURES OF DRUG PARAPHERNALIA, 

FROM POSTHEARING BRIEF SUBMITTED BY ROBERT VAUGHN ' 



January 4, 1987 

The Peacock, Inc. ·· 46 boxes of in1ported Indian pipes seized at the Pan Am 
dor.k in NYC. After neqoliations all pipes released due to just enforcement 
date being January 27, 1987. 

March 4, 1987 

Comtempo Tobacco Products, Inc. - $85,000.00 of Japanese hookahs ceramic 
pipes and cigarette holders. v_ere seb~ed and subsequently forfeited ; 9 alleged 
drug paraphernalia. The c1v1l case was later used to substantiate a search 
and seizure order. 

~ay 28. 1987 

J. & 11 Sales Co .. d/b/a Jon Michael Is . Git ts - According to ru St. Louis f2!!. 
Dispatch, approximately $250,000.00 Jn alleged drug paraphernalia vas seized 
by federal agents. To prove the harassing nature of th~ seizure, the United 
States returned all seized merchandise on August 23, 1988, thereby effectively 
dispossessing the retail store ot its inventory for 15 months. 

,July 14, 1987 

Gan:onyx Imports · Approximately 5429.00 worth of onyx pipes imported from 
Mexico were seized. Seventeen months later a forteiture action was !inally 
commenced vith no court sate set to bear the case. The ~ilvau~ee ~yrnal 
reported January l, 1989 that the family import business was destroyed vaitinq 
tor the court to respond. 

December 10, 1987 

International Imports ·· Over 418 boxes of imported pipes and the transportinq 
vehicle were seized. A complaint for forteiture vas filed on September 15, 
1987 in an effort to gain more civil information. Subsequently a seventeen 
count federal criminal indi tement has been filed vi th pending brief in<J 
schedules. 

February 24, 1988 

A Wisconsin importer had $1,243.00 of importP.d shipment of miniature novelty 
pipes on key chains seized. No court date set. 

~an·h 2, 1988 

Main Street Distributors - Seizure of several hundred thousand dollars of 
alleqed druq paraphernalia. Presently pendin9 ~nder a 25 count fede~al 
inditemP.n.t. This case vas preceded by the seizure of other companies 
in~ludinq Freedom Imports and Brandies Enterprises. 
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Novelty Imports - Seized 600 novelty pipes made in Hong Kong. The value ot 
goods ~as cost prohibitive in opposing forfeiture. 

June Z, 1988 

Uptowns Smoke Shop - Seizure of appruximalely $~.000.00 vorth ot pipes being 
exported to England. The value of goods was cost prohibitive in opposin~ 
forfeiture. 

July 25, 1988 

El Paso. Texas - Approzimately SJ.657.00 worth of native Mexican tobacco 
pipes ~ere seized. Presently awaiting initial administrative review. 

November 3, 1988 

Noonies Imports, Louisiana ~ Total inventory of pipe and tobacco store seized. 
No further court process reported. 

November 28. 1988 

Rochester. ~cw York - Four retail stores inventory was seized as predecessor 
action to the January 19, 1989 seizing u( The Mill. All retail action• are 
pending disposition or administrative review. 

January 12, 1989 

Seizure at the Canadian border of approximately $10,000.00 of pipes and snutf 
ac·cessories which were being returned from a Canadian vendor. The qoods bad 
already been shipped to Canada previously without objection. 

January 19. 1989 

The ~ill - U.S. Customs seized $45,000.00 in wooden pipes from a Cornin9, NY 
manuf~cturer ~ho had been in business for ov~r 15 years. 

February 4, 1989 

Pen9uin Feathers, Alexandria, VA - Approximately SJ0,000. 00 in inventory vas 
seized trom aix retail storP.s and one small distribution company. No further 
action has been taken by the qovcrnmcnt. It is vell to note that the retail 
store ~as bein9 operated under a Chapter 11 bankruptcy with full knovled9e and 
cooperation ot the t~dcral truatce who va3 ovcr9cein9 the operations. 

February 13. 1989 

A TallahaDsee, Florida retailer hlld all pipes and ci9arette rolling papers 
seiied. No further' action on the part ot the government. 
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February 24, 1989 

Port Charlotte, F"L - A retail store's inventory ot pipes was seized by U.S. 
customs. The value o! the goods was cost prohibitive in opposing forfeiture. 

~arch I. 1989 

Detroit, MI An Oak Park distributor had over $165,000.00 in inventory seized 
by U.S. Customs. No further activity h;:is been reported on the ·part ot. the 
government. 

Nashville, TN - Over $400,000.00 i.n inv~ntory was seized after an -extensive 
tive day catalogue search and seiz~re. 

!-larch 4. 1989 

Phi.lactelphia, PA - .\ local distributor's inventory valued in excess of 
$500,000.00 was seized by U.S. Customs. Customs later seized manufacturinq 
ma ch inerr. account recor<t3 and books. No further act iV i ty. 

April 19, 1989 

The 'Glass Mena~erie - Arrested at her front door, the corporne V. P., the 
president and six employees w~re taken to Westchesi~f. NY tor bookinq and 
bonding. The arrest was 3Uperseded (?) with a 9 count Grand ~ury inditement 
on April 28, 1989. The inventory seized was valued in excess 'of $50,000.00. 
Three-fifths ot the seized item!J vcre su~sequently returned in what was 
apparently '.an overzealous seizure of goods; 

May 2, 1989 

Nev York City - Over Sl00,000.00 in plastic. resedable baqs along vith 
non-smoking items were sezied by U.S. Customs from this .Nev York Distributor. 
The .attidavil upo,n which '.the warrants vere issued vas based on the product 
line of a pn~decessor corporation as presented in a thirteen year old 
catalogue. Disc11ssion as to procedure continues with threats of federal 
criminal inditem~nt. 

~.a y 15 I 19 8 9 

Six ·Cleveland/Akron Ohio retail stores had various items of. inventory seized 
by i;.s. customs. 

May 17, 1989 

A small Rochester. Nev York distributor had inventory seized with notice 
immediately tiled by U.S. customs to determine administrdtive or federal civil 
tor!eiture proceedinqs under form "AF." 

l 
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lidj' i9. 1989 

~odcrn Fragrances · This New York City distributor had a complete inventory 
seizure '7onductP.d hy U.S. Customs with !ive individuals arrested. A sixth 
individual, a custon1er at lhe counter. •as <l lso arrested even though actions 
indicated no Cederal violations. 

June 1. 1989 

The same Rochester dislributor (see Kay 171 had his retail store's inventory 
seized by U.S. Customs as violative of 21 U.S.C. Section 857. Request tor 
procedurP. submitted to the accused. 

June 14, 1989 

S~n Francisco, CA - A mail order distributor ~ith a local San Francisco retail 
store had their inventory seized by U.S. ~ustoms. Althou9h the U.S. Attorneys 
Off ice has threatened criminal prosecution, no inditements to date. 

July 18, 19sq 

Nev Orleans, L~ A New Orleans rP.tailcr and a small distributing company had 
all tobacco inventory seized. No further information. 
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SUBCHAPfER VI 

ADDffiONAL IMPORT REQUIREMENTS ESTABLISHED PURSUANT 
TO MAIL ORDER DRUG PARAPHERNALIA LEGISLATION 

U.S. Notes 

1. This subchapter provides for a certification requirement for the enforcement of 
drug paraphernalia legislation. The importation or exportation of goods subject to the 
provisions of this subchapter is, in the absence of such certification, prohibited. 

2. The Secretary of the Treasury is authorized and directed, in issuing rules and 
regulations governing the certification requirement provided in heading 9906.00.00, to 
promulgate and amend from time to time, as he deems necessary to enforce the Mail 
Order Drug Paraphernalia Control Act, as amended, a listing of articles suitable for use as 
drug paraphernalia. 

Statistical Note 

1. For statistical reporting of goods under heading 9906.00.00: 

·(a) Report the 8-digit number found in this subchapter in addition to the 
10-digit number appearing in chapters 1-97 which would be applicable but for the 
provisions of this subchapter; and 

(b) The quantities reported should be in the units provided in chapter~ 1-97. 

See general statistical note 1 (a) (x) regarding the reporting of check digits on entry 
summary and withdrawal forms. 

9906.00.00 Goods described, enumerated or otherwise included in regulations 
promulgated by the Secretary of the Treasury as being suitable for use as drug 
paraphernalia, certified at the time of entry by the importer of record or ultimate 
consignee, or at the time of exportation by the exporter, as not primarily intended 
designed for use as drug paraphernalia ...... [No change to column 1 or column 2 rates of 
duty] 



APPENDIX 0 
PROPOSED NEW STATISTICAL ANNOTATION LiNES FOR IDENTIFYING 

POTENTIAL DRUG PARAPHERNALIA 
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3917.29.00 

3923.21.00 

3923.30.00 

7002.39.00 

8212.20.00 

8423.10.00 

10 

9614.20 
9614.20.80 

9614.90.80 
xx 
xx 

Proposed New Statistical Annotations in Bold Text 

Tubes, pipes and hoses, rigid: 
Of other plastics 

xx Less than 200 mm in length ...... . 
xx Other ......................... . 

Sacks and bags (including cones): 
Of polymers of ethylene 

Reclosable, with integral extruded closure: 
xx With no single side exceeding 

75 mm in length ............... . 
xx . Other ........................ . 

Other: 
xx With no single side exceeding 75 mm 

in length ..................... . 
xx Other ......................... . 

Carboys, bottles, flasks and similar articles 
xx Of a capacity not exceeding 50 ml 
xx Other ......................... . 

(Glass]Tubes: 
Other 

xx Of a length not exceeding 200 mm 
xX Other ........... : ............. . 

No. 
x 

thousand 
thousand 

thousand 
thousand 

thousand 
x 

No. 
kg 

Safety ·1razor blades,· including razor blade blanks in strips 
xx Single edge razor blades . . . . . . . . . . No. 
xx Other . . . . . . . . . . . . . . . . . . . . . . . . . . No. 

Personal weighing machines, including baby scales; 
household scales 

xx 
xx 

Digital electronic type 
Other: 

Pocket scales . . . . . . . . . . . . . . . . . . . . No. 
Other . . . . . . . . . . . . . . . . . . . . . . . . . . No. 

Pipes and pipe bowls: 
Other 

xx Of glass . . . . . . . . . . . . . . . . . . . . . . . . . No. 
xx Of plastics . . . . . . . . . . . . . . . . . . . . . . . No. 
xx Other . . . . . . . . . . . . . . . . . . . . . . . . . . . No. 

Other [parts of pipes] : 

Other [than metal] 
Of glass . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . No. 
Other . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . No. 
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CALENDAR OF PUBLIC HFARIOO 

Those listed below ~ed as witnesses at the U'lited States 
International Trade carmission's hearing: 

SUbject: 

Inv. No.: 

Date and T1rre: 

!Irp:)rtatiai of Certain Drug 
Paraphemalla into the U'lited States 

332-277 

August 10, 1989 - 9:30 a.m. 

Sessions were held in CCl'll1eCtiai with the investigatial in the Main 
Hearing Roan 101 of the UU.ted States Intematiooal. ~ carmissicn, 500 E 
Street, S. W. , in Washington. 

DepartJrent of the Treasucy, U.S.. CUStans Seiv1.ce 

Jobn Esau, Director, camercial Fraud Enforcement center 

Francis R. croe, ·In.Port· Specialist · 

Leonard Cianciotto, CUstans Inspector 

~ Nm OBGANJ:1ATIW: 

01.awt/Weigend Associates 
Washingtal, 0. C. 
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oo hebalt of 

'lhe .Anerican Pipe and. k:.ceSsory League (APAL) 

Richard K. Rcwland, CHler, tJptcwl Pipe and 
Tct>acco, Nashville, Tennessee 

U>rraine Shapiro, Officer, 'Ihe Mill, 
coming, New York 

Rctlert Vaughn, Attomey at Law, 
Nashville, Tennessee 

Rd:ert E. Weigend--~ 
(Govemrrent &: Public Relatiais) 
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