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U.S. Tariff Commission,
February 28, 1967.

INTRODUCTION

On February 9, 1966, the Committee on Finance of the United
States Senate directed the Tariff Commission, pursuant to section
332 of the Tariff Act of 1930, to investigate the methods of wvalu-
ation used by the United States and its principal trading partners
to determine the duty applicable to imports. A copy of the
Committee's resolution is included in appendix A.

The Finance Committee directed the Commission to prepare both
a preliminary and a final report. In its preliminary report, the
Commission was to describe the valuation methods used by the United
States and its principal trading partners and analyze the effects
of the basic differences between such methods. The preliminary
report was submitted to the Finance Committee in July 1966. In
this, the final report, the Commission was to include suggestions
and recommendations for improving the customs valuation laws of
the United States, including its views as to the feasibility and
desirability of adopting the Brussels definition of value for cus-
toms purposes and as to appropriate means for adopting such defi-
nition of value with the least practicable effect on trade.
Pertinent background information that was in the body and appendix
of the preliminary report are included herein.

Notice of the Commission's investigation was issued on Febru- -
ary 11, 1966, and published in the Federal Register of February 17,
1966 (31 F.R. 2878). The Commission urged all interested parties
to submit written views pertinent to the investigation no later
than April 15, 1966; views were received from a substantial number
of interested parties. On September 23, 1966, the Commission
gave notice of a public hearing to be held in connection with the
investigation (31 F.R. 12692); the hearing was held on November 3
and 4, 1966.

The Commission obtained information not only at the public
hearing and in written views, but also from its files, from other
agencies of the U.S. Government, from various foreign governments
through U.S. Embassies, from customs officials of several foreign
countries, from the Directorate of the Customs Co-operation Council,

-and from other interested parties. The Bureau of Customs of the
Treasury Department and other U.S. Govermment agencies cooperated
fully with the Commission during the course of its investigation.



In this report, the term "standard" of valuation is used to
refer to a set of criteria, customarily established by law, which
customs officials must observe in determining the customs (dutiable)
value of an article (e.g., "export value" as defined in U.S. law is
a valuation standard). Standards that prescribe that goods shall
be valued at their wvalue in the country of exportation are fre-
quently termed f.o.b. standards, and the dutiable values derived
therefrom, f.o.b. values; those that prescribe that goods shall be
valued at the place of entry into the country of importation are
frequently termed c.i.f. standards, and the dutiable values derived
therefrom, c.i.f. values. These popular references do not accu-
rately describe any of the standards. ;/ For purposes of conveni-’
ence, however, those terms will be used in this report in the broad
sense identified above.

1/ Technically the terms "f.o.b." and "c.i.f." should not be used

- except in association with a stated place--e.g., f.o.b. factory,
c.i.f. place of importation. F.o.b. (free-on-board) refers to a
price of an article, loaded on a carrier at a specified place; c.i.f.
(cost, insurance, and freight) refers to a price that includes the
cost of the goods and transportation and insurance charges to a
specified place. ‘



THE COMMISSION'S SUGGESTIONS

The Commission, in the light of the investigation and its cumula-
tive experience, recommends that the United States:

1. Continue its basic policy of valuing imports in the
country of exportation.

2. Extend the application of this policy to all imports.

3. Base dutiable value on values at the port of
exportation.

4, Apply the basic policy through a valuation system
consisting of as few standards of value as
possible.

To make these recommendations more specific and to phrase them
in terms pertinent to both the Finance Committee's resolution and
existing law, the Commission suggests:

1. That the United States not adopt the Brussels defini-
tion of value.

2. That section L402a of the Tariff Act of 1930 be
repealed (thereby abolishing the "Final List").

3, That the "American selling price" and "United States
value" standards in section 402 of the Tariff Act
of 1930 be repealed.

4, That the remaining two valuation standards in sec-
tion 402 (i.e., "export value" and "constructed
value") be retained as the primary and alternative
standards, respectively; the two standards should
be modified, however, so that dutiable values will
be uniformly based on values at the port of
exportation.

¢

Commissioners Fenn and Thunberg, while they agree that the above
suggestions propose desirable modifications and, therefore, are
not opposed to them, are convinced that significantly greater

improvement can be achieved by the substitution of the following



for item No. L4, immediately above:

The valuation standard should be based on the actual

transaction cost (including the value of all consider-

ations given, or to be given, to obtain the article at

the point of exportation as of the time of exportation),

or a value equivalent thereto if the goods have not been

obtained by means of an arms-length purchase.

Any system of customs valuation in a modern industrial nation is
bound to be complex and confusing and, as the Commission has found;,
it is difficult to explain its inner workings without making it
appear even more confusing and complex than it really is. Even so,
the system of the United States is excessively complex because it
consists of nine different standards, assembled into six different
"systems." To show the present workings of the U.S. valuation
system and, at the same time, to highlight the issues involved in
simplifying the system, this report includes a brief review of its
historical development (see pages T78-90).

A valuation system not only deals with complex realities but
also has to satisfy a number of different needs. The Commission

suggests that the following objectives offer appropriate guidelines:

1. A valuation system should be as simple as possible,
with the fewest bases of valuation feasible.

2. The criteria specified in a valuation system should
be consistent with commercial practices to the
greatest extent possible.

3. The criteria should be defined with sufficient pre-
cision to minimize differences in interpretation.

4., A system should permit an importer to predict with
certainty the dutiable value of an anticipated
shipment of goods.



5. A system should, to the greatest extent possible, base
the determination of dutiable value upon information
readily available to the importer and the customs.

6. A system should provide a procedure for the review of
valuation determinations that will be equally avail-
able to all parties and afford impartial, equitable,
and rapid decisions on appeals.

T. A system should contribute to the ready compilation of
reliable import statistics which, with a minimum of
adjustment, will serve the wide variety of uses to
which modern society puts such data. (Further
development of the statistical needs is given on
pages 54-58).

If the recommendations and suggestions of the Commission were
adopted, the resulting valuation system would be consistent with the
aforementioned objectives, while retaining the best of American
tradition and experience; would not seriously either disrupt trade
or change the amount of duty collected, in total or on any large
segment of trade; and would go far toward alleviating some of the
present System's major irritants. (The major aspects of the
Commission's suggestions are developed in pages 6-37Tb).

The main features of the Brussels system are discussed in pages
65-T4, and those of the systems of our major trading partners (many
of whom adhere to the Brussels system but with some variations), in
pages 96-10L. These sections describe the characteristics of
valuation systems of the nations doing the bulk of world trade.

Appendixes A through H present documentary evidence appropriate

to the study and analytical material gathered or prepared in the

course of the investigation.



Reject the Brussels Definition of Value

The Brussels definition of value is the name popularly used to
identify the valuation standard incorporated in the Convention on the
Valuation of Goods for Customs Purposes, signed in Brussels in 1950.
The definition provides that the dutiable value of imported goods shall
be their so-called normal price, i.e., the price they would fetch,
delivered to the buyer at the place of importation, at the time the
import duty becomes payable, on a sale in the open market between buyer
and seller independent of each other.

The Brussels definition embodies three main céncepts: First, it
creates a c.i.f. standard under which goods are to be valued delivered
to the place of importation. It differs little 1n this xespect from
most other c.i.f. standards used by countries that are not contracting
'parfies to the Brussels valuation convention. Second, the Brussels
definition establishes a "notional" concept of valuation--i.e., the
value to be determined is the price that the goods would bring if sold
in accordance with specified terms. It 1s intended that the dutiable
value shall correspond to the price at the port of entry, beforé pay-
ment of duty, at which the seller would be freely willing to sell and
the buyer freely willing to buy. Third, the definition establishes a
single standard of customs valuation that is to be used whenever the
dutiable value of merchandise is to be determined.

For more than a century, the United States has, with minor excep-

tions, valued imports on the basis of their value in the country of

exportation. Ad valorem and compound rates of duty, as well as tariff



classifications based on value categories, have been established in
the U.S. tariff schedules on the assumption that goods would be valued
on this basis. Valuation methods and techniques have been formulated
to administer this particular valuation concept. The Commission be-
lieves that the precedent and practices of many years should not be
lightly abandoned. Nearly a half century ago, when considering another
proposal that would have effected a major change in U.S. valuation
standards, the Tariff Commission endorsed the following observation: 1/
The experience, the regulations, the decisions,

executive and judicial, accumulated during this long

period . . . can not be discarded and an untried and

merely theoretical system adopted, unless the superior

advantages of the latter are so manifest as to be beyond

controversy.
The Brussels definition of value, of course, is not an untried system,
but the caution thus expressed is still appropriate. Workable rules
of practice long tested by experience should not be quickly discarded.

If the United States should adopt the Brussels definition of
value or any other standard that values goods at the place of importa-
tion into the United States, the dutiable value of most imported goods
would be higher than if they had been valued at their value in the
country of exportation. In effect, the freight, insurance and other
charges incident to the movement of the goods from a point in the for-

eign country to the place of importation into the United States would

be included as part of dutiable value; such charges are excluded when

l/ U.S. Tariff Commission, Information Concerning American Valuation
as the Bagis for Assessing Duties Ad Valorem, 1921, app. I, p. 23.




the goods are valued under current U.S. standards. The extent to
which the dutiable values would be higher, however, would vary widely
among individual entries, whether measured in relative or absolute
terms. For some entries the increase in dutiable value would be negli-
éible or nil; for others the value at the port of importation would be
substantially higher than the value in the country of exportation.

The amount of the increase for a given entry would depend on a multi-
tude of factors, the more important of which would be the type of
product involved, the proximity of the country of exportation, the port
of entry, and the mode of transportation.

If the United States should shift to the use of the Brussels de-
finition, the dutiable values of articles whose values are high relative
to their bulk and weight would be increased proportionally far less
.thaﬁ those of articles low in value relative to their bulk and weight.
Assuming that trade was similar to that in 1964, the dutiable value of
entries of ball bearings, for example, would be increased very little
on the average, perhaps by about 2 percent, while the dutiable value
of entries of plywood would be increased materially on the average,
probably about LO percent. Statistical data recently published by the
Tariff Commission and the Department of Commerce on freight and in-
surance on U.S. imports suggest the extent to which the adoption of the

Brussels definition would alter dutiable value. l/

1/ U.S. Tariff Commission, Press Release of Feb. 7, 1967, C.I.F.
Value of U.S. Imports, and U.S. Department of Commerce, Bureau of the
Census, Press Release CB66-152, Dec. 20, 1966.




If the United States was to adopt the Brussels definition, the
dutisble values of goods imported from distant countries would, other
factors being equal, be increased more than those of goods imported
from suppliers nearer the United States. The dutiable value of goods
from Japan, for example, would generally be increased,mofe ﬁhan that
of similar products from the United Kingdom, and the dutiable value of
goods from India, more than that of similar articles from the Nether-
lands. Canada and Mexico presumably would be the least likely to be
adversely affected. In fact, for Canadian and Mexican goods now valued
f.o.b. port of exportation, the change in dutiable value caused by the
shift to a c¢.i.f. standard would be nil. Many of the entries from
Canada and Mexico, however, are now valued on the basis of ex-factory
prices; hence, internal transportation costs would be added if the
'gobds were to be valued on the basls of the Brussels definition. Some-
what similarly, the ports at which shipments enter the United States
and the mode of transportation used would be affected unequally should
the United States shift to the use of the Brussels definition of value.

If the United States should adopt the Brussels definition éf
value, it would probably attempt to convert present ad valorem rates
of duty to counterbalance the resultant increases in dutiable value.
Under the General Agreement on Tariffs and Trade, the United States
has granted trade-agreement concessions on most of the tariff items in
its schedules. It has obligated itself therein not to change its
methods of customs valuation in a manner that would impair the value

of the concessions it has granted. If the United States should adopt
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the Brussels definition, the resulting increases in dutiable value
would impair its concessions on items subject to ad valorem or com-
pound duties. Under the GATT rules, the United States could satisfy
the claims of other contracting parties for compensation by granting
either across-the-board'concessions or concessions on ifemé subject‘to
. specific rates of duty. More likely, however, the United States would
endeavor tovconvert each of its ad valorem and compound rates of duty
to adjust for the increase in dutiable value on individual items.,

Such conversion would be feasible only if certain expedients were
employed--say, that of converting rates of duty on the average for each
tariff item for which the rate was ad valorem or compound. Each avail-
able expedient, however, could be defended only on the basis of par-
tially valid assumptions. Conversion of rates might adjust in part
Afor the effect of adopting the Brussels definition; nevertheless, even
if rates were so adjusted, the effect of adopting the Brussels defihi-
tion would vary--among products, countries of origin, ports of entry,
and modes of transportation.

Some interested parties have suggested that a c.i.f. valuafion
standard be adopted by the United States because of the need for
statistical data based on the landed value of U.S. imports (usually
termed c.i.f. statistics). In its statistics, the United States re-
cords the customs valuekof'imported goods--a procedure believed to be
followed by almost all countries. Since neafly all goods are valued
by U.S. customs on the basis of their value in the exporting country,

the value data in U.S. statistics generally do not include the costs
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of ocean transportation, insuranée, and certain other costs. The
‘United States is joined in’'this practice by a number of countries, but
the great majority of the major trading countries record and publish
their import statistics on a c.i.f. basis.

Statistical informétion showing the landed value of U.S. imports
would be useful for a number of purposes. Such data would aid in
making comparisons of U.S. tra@e with that of many of its trading
partners. They would be useful at times to aid in comparing the dollar
volume of U.S. imports with that of domestic production or consumptiop.
Frequently, however, the landed values of imports'are not closely com-
parable with the available value data on production and consumption,
which usually are based on selling prices in the country concerned;
hence, the usefulness of c.i.f. data for that typé of comparison tends

.to be limited.

For certain purposes; import statistics based on thé landed values
of imports are less useful than those based on values in the country
of exportation. In preparing balance-of-payments statements, the
United States and other countries, for example, employ import data
based on values at the customs frontier of the exporting country.

This method is used by balance-of-payments experts in order that.pay-
ments for goods may be shown separately from payments for services
such as iﬁtercountry freight and insurance. Moreover, adjustments
must be made to account for whether the relevant freight and insurance
payments were made to foreign or domestic recipients. In conformity

with the general practice, the International Monetary Fund requests
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that the import data supplied to it for inclusion in balance-of-
payments statistics be based on values f.o.b. the exporting country.
Accordingly, the method currently used by the United States to value
imports appears to have some superiority over c.i.f. valuations for
balance-of-payments accounting.

A number of interested parties who presented views to the Commis-
sion dﬁring this investigation expressed concern that the use of the
Brussels definition of value might conflict with provisions of the U.S.
Constitution. Most of them referred to two clauses in the Constitutions

The Congress shall have Power To lay and colléct Taxes,

Duties, Imposts and Excises . . . but all Duties, Imposts

and Excises shall be uniform throughout the United States
(art. I, sec. 8, cl. 1).

No preference shall be given by any Regulation of Commerce

or Revenue to the Ports of one State over those of another
. . (art. I, sec. 9, cl. 6).

Under either the Brussels definition of value, or any other
standard valuing goods at the port of importation, identical goods
(even from the same foreign exporter) entered at the same time at dif-
ferent U.S. ports are likely to be valued at different values because
of differences in intercountry transportation costs. Some observers
believe that the Constitution requires that the duties collected on
like goods entered at the same time must be uniform at every port
throughout the United States, and that the Brussels definition of value
would be inconsistent with the constitutional intent. Others conclﬁde

that the Constitution iequires that the method of valuation must be

uniform throughout the United States, but not the results (the duties

collected). The Commission's suggestions herein would be unaltered
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even if the constitutional issue had not been raised. The Commission,
of course, is hot the appropriate tribunal to decide constitutional
issues. Nevertheless, it believes that Congress would wish to be ap-
prised of the differences in views.

The Commission suggests that the Brussels definitién §f value not
be adopted. It does not favor a valuation standard that would base
dutiable value on the value of imports at their place of entry into
the United States, because of the widespread impact of such an action
cn the commodity composition, geographic distribution, and pattern of
entry of U.S. imports. Without any major advantage to be gained there-
by, adoption of the Brussels definition would depart materially from
the basic valuation concepts that the United States has followed for
more than a century. If it were adopted, the dutiable values of nearly

.all imported articles subject to ad valorem or compound rates would be
increased, but by widely varying proportions. Rates of duty might be
converted in an attempt to adjust them to counterbalance the altered
valuations. Nevertheless, the change in the valuation rules would
unequally and unpredictably affect commodities, U.S. trading partners,

ports of entry, and means of transportation.

Abolish the "Final List"

Under the original Tariff Act of 1930, "foreign value" or "export

" whichever was higher, constituted the primary basis on which

value,'
the United States determined the dutiable value of imported merchandise.

If neither could be ascertained, the "United States value" was to be



1
used, and if that also could not be ascertained, the "cost-of-
production” basis was to be employed. In specified circumstances, the
"American selling price" basis of valuation was prescribed. Until
1958 these standards were used to determine the customs value of all
imported goods.

The smendment of U.S. customs valuation laws by the Customs Simpli-
fication Act of 1956 }/ effected a substantial improvement and moderni-
zation of U.S. valuation standards. For the véluation of most articles,
this act eliminated the "foreign value" basis of valuation and estab-
lished "export value" as the sole primary valuation standard. It also
modified the meaning of "export value" and the alternative bases of
valuation largely by defining various terms used therein. The new
valuation standard that corresponded to the "cost;of-pfoduction" basis
of valuation was named "constructed value." These new standards were
established as section 402 of the tariff act. The old obsolete
standards, however, were retained in a section designated section L02a,
and remained applicable to a list of articles specified by the Secretary
of the Treasury.

In the 1956 simplification act, the Secretary of the Treasury was
instructed to prepare a list of commodities which--if appraised under
the new valuation standards--would have been valued at 95 percent or
less of the value at which the commodities were actually appraised in
the year that ended June 30, 195h. The articles identified were to

continue to be valued under the old valuation standards. As published

1/ 70 Stat. 9h3.
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by the Treasury Department on January 28, 1958, the "Final List" 1/
.included 1,015 classifications of articles. g/' The valuation pro-

- visions of the Customs Simplification Act of 1956 became effective 30
days later.

The overhaul of U.S. customs valuation provisions in 1956 was ae-
 signed principally to eliminate "foreign value" as a basis of valuation '
of imported merchandise. In other words, it was designed to advance
U.S. practices as far as possible toward the use of a single "export
value" concept. During the early 1950's, the administration-had
sought to eliminate the "foreign value" standard; it was expected that
such action would simplify and.éxpedite customs administration, in
part by reducing the number of value investigations that would need to
be made abroad. In both the 82d and 83d Congresses, the House of
‘ Representatives passed a bill intended to eliminate "foreign value,"
but the Senate did not concur. In the 84th Congress, the House again
approved the elimination of "foreign value" as a standard of valuation;
the bill in this instance was H.R. 6040, which, with important modifi-
cations, became the Customs Simplification Act of 1956. 1In thé course
of the consideration of the bill by the Ways and Means Committee, some
domestic industries objected to the elimination of "foreign value" on

the grounds that such action would reduce the level of protection

;/'The statute called for the promulgation by the Secretary of the
Treasury of a preliminary list to which were to be added any additional
qualified items brought to the attention of the Secretary by domestic
producers; the "Final List" thus included the items on the preliminary
list plus the proposed items found to meet the criteria.

2/ T.D. 54521 (see app. C).
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against imports of the products of a éype that they produced. In re-
~porting to the House, however, the committee emphasized the advantages
to be gained from the elimination of "foreign value," although it
recognized that some diminution in tariff protection might résult from
its action.

When the bill was before the Senate Committee on Finance, those
opposing its passage again protested that the loss of protection -
associated with it would substantially harm domestic industries. To
meet these objections, the Treasury Department proposed that it pre-
pare a list of articles to which the new valuation standards would
not immediately apply. The Treasury suggested this list as a tempo-
raryvmeasure that would provide a limited period of respite from any
possible loss of protection; thé initial list of articles was to have
A been altered annually by additions and deletions as changed circum-
stances warranted, and was to have lapsed at the end of 3 years unless
the Congress acted to make it permanent. The Committee on Finance
approved the concepts of an initial 1list aﬁd.of annual changes in it,
but did not approve the proposal that it sﬁould.automatically lapse
after a set periog,of time. By amendment on the floor, the Senate
deleted the provision for annual changes. The Senate amendments were
made because it was desired to have the Treasury submit proposed
changes to the C§ngress, rather than grant the Secretary authority in
advance. The House accepted the Senate amendments, and the bill passed

the Congress in the amended form.
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With the lapse of 9 years since its adoption, the "Final List"
has largely served its purpose. Indeed, because of a variety of
factors, such as the.great changes in U.S. import trade that have oc-
curred in that period, the "Final List" now gives rise to unintended
results. To ascertain the effect of the "Final List," the Bureau of
Customs recently conducted a study of imports of articles thereon that
were entered in April and September 1965. The Bureau concluded "that
much of the effective protection of the Final List has been lost." ;/
While the "Final List" originally included those products that would
have been valued at least 5 percent lower under thé new valuation
standards than under the old, the dutiable value of "Final List" items
in April and September 1965 would have averaged only 2 percent lower
if determined under the new standards rather than under the old.
| An analysis of data supplied to the Commission by thé Bureau in-
dicates that the existence of the "Final List" today has two results
that were not intended. First, in terms of value, four-fifths of the
imports of "Final List" articles in April and September 1965 consisted
of articles on which the dutiable value would decrease or increase by
less than 5 percent if section LO2a was repealed.

Second, in terms of value, nearly half of the imports of "Final
List" articles in the 2 months studied consisted of articles which
would have had a higher (not lower, as anticipated) dutiable value if

they had been valued under section 402 rather than under section L02a.

1/ Letter of Nov. 1k, 1966, from the Commissioner of Customs to ihe
Chairman, U.S. Tariff Commission (app. H).
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For the bulk of such imports, the increase in dutiable value would
have been only from 1 to 3 percent. Nevertheless, circumstances have
80 changed that for almost half of the trade involved in "Final Iist"
articles, the effect of repealing section 402a would be to increase
dutiable values, not to decrease them.

As a result of changes that have taken place since 1956, less than
a fifth of the value of imports of "Final List" articles in the 2
months studied consisted of products on which the dutiable value would
decrease by more than 5 percent if section L0O2a were eliminated. For
the bulk of such imports, the decrease in dutiable‘value would range
from 6 to 30 percent; for some; the decline ﬁould.amount to as much as
a third or a half. U.S. imports of the articles involved account for
less than 5 percent of total U.S. imports of articles subject to ad
valorem and compound duties.

Clearly, the manifold changes in U.S. import trade have made the
"Final List" an outmoded scheme. For a period of 9 years, the Bureau
of Customs has been required to determine the value of imported mer-
chandise under two sets of valuation provisions. The dual systém is
anachronistic--a time-consuming and expensive burden on U.S. trade
and customs administration. Customs officials must determine under
which set of valuation standards the value of an article is to be
determined; the decision may be simple in some instances, but is dif;
ficult and laborious in others. Customs officials are required to
keep abreast of information needed to administer two different . groups

of standards, including Bureau rulings, court decisions, and a wide
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array of commercial information. In meking recommendations to the
Commission during the course of this inquiry, the Bureau of Customs
described the administrative burden as follows:

The continuation of the Final List keeps alive five
obsolete bases of value resulting in a total of nine value
bases on which to appraise imported merchandise. The five
under 402(a) applicable to Final List products are foreign
value, export value, United States value, cost of production, -
and American selling price. The four under L02 are export
value, United States value, constructed value, and American
selling price. Each of the nine bases has its own distinc-
tive statutory definition which requires different interpre-
tations under the same circumstances of sale. The proper
administration of both laws requires a considerable amount
of time and a great amount of reference material; the pro-
liferation of value definitions further generates a great
deal of confusion, and thereby substantial amounts of cor-
respondence.

The Commission suggests that the Congress repeal section 402a of
the Tariff Act of 1930, as amended. Thereby five standards of valua-
tion could be eliminated--standards which are used only to value
imports of goods on the "Final List." With the lapse of 9 years, the
"Final List" gives rise to unintended results. Iﬁs continued use con-
stitutes a substantial burden to those administering the customs, and

an onerous handicap to trading interests.

Eliminate "American Selling Price"

Currently, benzenoid chemicals, certain rubber-soled fabric-upper
footwear, certain canned clams, and certain wool knit gloves are sub-
ject to the "American selling price" (ASP) method of valuation. Under
this standard, the dutiable values of benzenoid chemicals are based on

the selling prices in the United States of "competitive'" domestic
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products, and those of the other products involved, on the selling
prices of "like" or "similar" domestic articles. If the imported
article is in a category to which the ASP standard applies but there
is no domestic counterpart, the imported article is valued by using
the regular U,.S. valuation standards, in specified orders of prece--
dence. Even two definitions of ASP are provided--one of which
pertains to specified products on the "Final List" and the other,

to certain products not on the "Final IList." U.S. imports of articles
subject to valuation "systems" in which ASP is the primary standard
account ordinarily for about 1 percent of total U;S. imports of articles
subject to ad valorem and compound duties.

The ASP standard of customs valuation was first adopted by the
United States with the passage of the Fordney-McCumber tariff act in
1922. The Fordney bill, as introduced in the House of Representatives,
provided that a so-called American valuation should be the basis of

valuation of all imported goods. Under "American valuation,"

imported
goods that had a "comparable and competitive" counterpart produced in
the United States were to be valued on the basis of the wholesale
selling price of the domestic article--i.e., on an ASP standard. Im-
ported goods which did not have a domestically produced counterpart -
were to be valued at the equivalent of their wholesale selling price
in U.S. markets. On several occasions in the preceding century,
essentially the same proposal had been made unsuccessfully to the Con-

gress either by administration officials or domestic business interests.

The proponents of "American valuation" claimed that it was needed to
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combat extensive fraudulent undervgluation of imported goods and to
equalize the amount of duty to be collected on similar articles re-
gardless of variations in foreign market values and depreciation of
foreign currencies.

As passed by the House of Representatives, the Fordney‘bill pro-
vided that "American valuation" would be used to value all imported
articles. The Senate, however, opposed its use on such an "across-
the-board" basis; it proposed instead that the existing U.S. methods
of valuing imports on the basis of their value in the exporting country
should be continued. In its report, the CommitteeAdh Finance suggésted
that the prevention of undervaluation might be better achieved by ef-
ficient customs administration than by the adoption of any particular
valuation standard. It indicated further that problems of establish-
ing rates of duty that would apply equitably to both "comparable" and
"nonc&mparable" goods, and of determining comparability between im-
ported and domestic goods appeared insolubie. In conference, the
House receded: "American valuation" was not adopted for general use.
Nevertheless, for the apparent purpose of providing meximum protection
without the use of overtly exhorbitant rates of duty, the Congress
agreed that certain coal-tar (benzenoid) chemicals would be valued on
the basis of the "American selling price" of the competitive domestic
article. Further, the President was authorized to use the "American
selling price" standard if deemed necessary in taking action under the
flexible tariff provision of the 1922 act; the latter provision author-

ized the President to modify rates of duty to offset differences in



22

cost of production of specific articles in the United States and
abroad.

Adoption of "American valuation" was again strongly urgéd.pre-
ceding the enactment of the Tariff Act of 1930. Néither Hquse of
Congress,vhowéver, approved its use as a general valuation standard.
The ASP standard was continued for coal-tar chemicéls and again pro-
vided for use under the flexible-tariff provision. i/ Thus, despite
a century or more of substantial support, the ASP method of valuation
has been applied in the United States only to very limited categories
of goods. |

Protection should not be a function of customs valuation. It is
no secret that the ASP method of valuation is a device for affording
greater protection to domestic producers than is ordinarily afforded
'by the conventional methods in use, This fact is recognized in
section 336 of the Tariff Act of 1930 where ASP valuation is provided
as a method of increasing protection to equélize domestic and foreign
costs of production when a 50-percent increase in the statutﬁry rate
of ad valorem duty is found to be insufficient to effect the intended
upward adjustment. g/ Indeed, ASP valuation was considered to be so
effecfive as a protective device that section 332 provides that when

this alternative is resorted to, the statutory rate of duty may not

1/ At present, the ASP standard applies, pursuant to action under
the flexible-tariff provision, to certain rubber-soled fabric-upper
footwear, certain canned clams, and certain wool knit gloves.

2/ This circumstance occurred in the sec. 336 case in 1962 relating
to brooms. :



be increased--although it may be decreased (though by not more than
50 percent).

The ASP standard is not in accord with the basic.valuation prin-
ciples in the General Agreement on Tariffs and Trade (GATT). Article
VII in part IT of the General Agreement explicitly provides that the
contracting parties should not base the dutiable value of imported
goods on the value of domestically produced merchandise. The United
States, however, is not now,obligated.because of its GATT commitments
to eliminate "American selling price" from its valﬁation standards.
The United States still applies the General Agreement under the
Protocol of Provisional Application, which absolves it from complying
with provisions of part IT of the General Agreement when théy are not

~consistent with domestic legislation in effect at the time it acceded
to the agreement. Nevertheless, the framers of the General Agreement
anticipated that the GATT members would.grédually bring their domes-

tic legislation into conformity with the GATT guidelines. 1/

;/'The United States anticipated the possibility of action to elimi-
nate the ASP standard by including the following in the General Notes
to its GATT scheddle of concessions: "In the event that the United
States adopts any measure which precludes the application of !'American
selling price' . . ., it shall be free to adjust any rate of duty .
assessed on the basis of such 'American selling price' to offset in
whole or in part the difference in amount of duty which would other-
wise result from the adoption of such measure." In 1950 a customs
simplification bill was introduced in the 8lst Congress which provided
inter alia for the elimination of valuation on the basis of "American
selling price" (sec. 14, H.R. 830L4), but no action was taken on it.

In 1951 a similar bill was introduced in the 82d Congress. The Ways
and Means Committee deleted the provisions in that bill dealing with
"American selling price"; the House of Representatives approved the
proposed legislation as amended, but the Senate Finance Committee did

not act on it.
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The Congress has already recognized the anomalous nature of
"American selling price." ‘When modifying the tariff treatment of
protective footwear l/ and brooms in 1965, the Congress not only
refused to extend the scope of ASP valuation, but instead reduced it.
Protective footwear made of natural rubber had been madé sﬁbject o
valuation under the ASP standard in the 1930's. As a result of in-
creasing competition in recent years from footwear made of synthetic
rubber and plastics, U.S. producers requested Congress to make imported
protective footwear of these materials subject to ASP valuation. A
number ofnbills were introauced in the Congress tolachieve this pur-
pose. g/ The Congress, however, not only refused to extend ASP valué~
tion to such footwear, but also withdrew the applicatiop of the ASP
standard from imported protective footwear made of natural rubber.vé/
.The 89th Congress was also unwilling to subject brooms to ASP valua-
tion. In January 1962 the Tariff Commission reported to the President
under section 336 that, since the maximum permissible increase in the
rate of duty would fail to equalize the differences in cost éf produc-
tion between domestic and imported brooms made of brooméorn, it‘woﬁld
be necessary to lgvy the existing rate of duty on the basis of ASP
valuation. When the President did not take such action, the domestig

producers requested Congress to do so. Several bills were introduced

1/ Protective footwear consists of rubbers, overshoes, etc. The
Congressional action discussed in the text did not affect the ASP val-
uation of rubber-soled fabric-upper footwear.

2/ See, for example, H.R. 8050, 89th Cong.

§/ Sec. 57 of the Tariff Schedules Technical Amendments Act of 1965
(P.L. 89-241).
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to accomplish tﬁis purpose. l/ Congress again refused to approve the
use of the ASP standard, arnd instead granted the domestic producers
additional protection by increased rates of duty on imports in excess
of a tariff quota. 2/

The Commission suggests that the Congress eliminate tﬁe ASP stand-
- ard of determining the dutiable value of imported goods, and repeal the
related provisions of the Tariff Schedules of the United States and of
section 336 of the Tariff Act of 1930. 3/ Although the ASP standard
has been used by the United States for restricted categories of articles
for several decades, recurring proposals that the valuation concept
embodied therein should be adopted for general usage have been con-
sistently rejected by the Congress. The standard, moreover, is incon-
sistent with the valuation principles set forth in the General Agree-

ment on Tariffs and Trade.

Eliminate "United States value"

"United States value'" provides a method of approximating the
value of imported goods in the country of exportation by working back
from selling prices in the United States. Accordingly, the seliing
price in the prin;ipal U.S. market of merchandise identical with or

similar to the imported goods being valued is taken as a point of de-

parture; profits, intercountry freight and insurance, duties and

}/ Jee H.R. 2182 and S. 1033, &9th Cong.

2/ P.L. 89-241, sec. T8.

§/ Sec. 336, which embodies the concept of rate fixing by a compara-
tive cost-of-production formula, has been rarely used since 1934 when
Congress forbade its employment in the case of articles on which trade-
agreement concessions are in force. The section might well be repeal-
ed altogether.
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importing expenses are subtracted from such price to approximate the
value in the country of exportation. A form of "United States value'
was first established by the Dingiey tariff act of 1897. For most
articles "United States value" is currently the first alternative
standard of value to be used if the primary standard.cannot.be applied.
Two "United States value" standards exist; the elimination of section
402a of the tariff act would abolish one of them, and the Commission
suggests that the other (in section L402) should also be eliminated.

The elimination of "United States value" would contribute to the
reduction in the number of U.S. valuation standards--one of the basic
goals suggests by the Commission for the simplification of U.S. valua-
tion methods. Currently, the dutiable value of goods for which "export
value" camnnot be determined is almost never successfully determined by
customs on the basis of "United States value." Customs officials find
that, when the "export value" of goods cannot be determined, the
identical or similar merchandise is seldom freely offered for sale in
U.S. markets--a circumstance that prevents the determiﬁation of duti-
able value under the "United States value" standard. As an altérnative
for "export value," therefore, the "United States value" standard is
a purposeless administrative burden which could be eliminated by

terminating the standard.

Retain "Export Value" and Constructed Value"

As indicated above, the Commission suggests that the U.S. valua-

tion system should consist of "export value" as the primary sténdard
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and "constructed value" as the only alternative standard--retaining
both with their definitions modified as indicated.below.' U.S. valua-
tion methods would thus be greatly simplified and improved. The com-
plexity and confusion arising from the existence of nine individual
standards would be ended. Most imported goods would be vaiued,on the
basis of the "export value" standard; in those instances that "export
value" could not be determined, "constructed value" would provide a
workable alternative. Whichever standard was used, moreover, the
dutiable value would be in accord with the basic U.S. valuation con-
cept of many years standing--valuing imports at values in the country
of exportation.

The current U.S. definitions of "export value" and "constructed
value," however, should be modified. Both standards should provide
‘that the appropriate values be those at the port of exportation, with
the goods ready for lading on the export carrier (i.e., free-along-
side (f.a.s.) the export carrier). 1/ This change in definition would
provide uniform treatment of all exporters and resolve a major admin-
istrative problem for the Bureau of Customs. .

Under the current "export value" standard, the dutiable values
of goods are generally determined on the basis of either ex-factory

or port-of-exportation prices. If the foreign producer offers to sell

;/'Through shipments--say, loaded at the factory in Canada or Mexico
and unloaded at an inland point in the United States--would not be
loaded at the port of exportation. The dutiable value of such ship-
ments, under either "export value" or "constructed value," should be
based on the value of the goods at the port of exportation on board
the carrier. Ailr shipments, although frequently origirating inland,

are almost alwags loaded at a port of exportation (the airport), and
should be valued f.a.s. the export carrier.
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only at port-of-exportation prices,‘the "export value" of the goods is
‘determined on the basis of those prices (thus including delivery costs
to the port). But if the foreign producer offers to sell oﬁ an ex-
factory basis (even if he also sells or offers to sell on a delivered
port basis), the "export value" is based on ex-factory prices (thus
excluding delivery costs to the port). In practice, the "ekport values"-
of imported goods are based on ex-factory prices more ofteﬁ than not.
The dutiable values of the bulk of the imports from Japan and Canada
valued at "export value" are based on ex-factory prices, while the
dutiable values of about half of the imports from other couﬁtriesvére
based on such prices. |

The Bureau of Customs frequently finds it difficult to determine
whether»the foreign producer stands ready to sell on an ex-factory"
basis. The determinations are often time consuming, occésionally re-
quire a foreign inquiry, and cause uncertainty and delay.

The most feasible way to place "export valueﬁ and."constructed
value" on a port-of-export basis would be to require that the neces-
sary additional costs for inland delivery to the port wéuld.be addéd
when not already included in the costs on which dutiable value was
based. For example, if "export value" was being determined on the
basis of the price of the goods delivered to the port ready for ;ading,
no additional amounts would have té be added. But if "export value"
was being determined on the basis of ex-factory prices, the inland
freight, other delivery expenses, and (if necessary) commissions and

brokerage fees would have to be added.
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If "export value" and "constructed value" were based on values

at the port of exportation, the duties that woﬁld be collected on many
shipments would be slightly higher than if they had been valued under
present standards. Apparently Canada and Japan would be aqversely af-
fected more than other countries. The increase in the duty to be col-
lected would generally be minor. Inland delivery and other expenses,
though they vary from product to product and shipment to shipment,
usually are a small part--say, less than 5 percent--of the cost of
foreign products at the port. Though the actual effect on trade would
be minor, the change in the valuation standards wéuld‘violate U.S;
obligations in the General Agreement on Tariffs and Trade (GATT).
Under article II:3 of the agreement, the United States may not alter

its method of determining dutiable values so as to impair any of the
concessions it has granted, Under the GATT rules, the Uﬁited States
could, if necessary, grant compensatory concessions to the countries

affected.
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Reasons of Commissioners Fenn and Thunberg for Suggesting
the Actual-Transaction-Cost Standard

We recommend a shift to an "actual-transaction-cost" standard of
valuation because we believe that the United States could thereby move
significantly closer to an ideal standard with ité benefits of certainty,
ease of administration, and availability of information. Further, it
appears to us that this improvement could be made with very little
impact on the composition of trade or level of revenue, and with a
minimum of administrative disruption for the Bureau of Customs.

In making this suggestion, we note that a tranéaction-type standard
was the system instituted by the Congress in the first days of the
Republic. It was officially maintained until 1842, although in practicé
.it was probably being gradually replaced during the two preceding
décades by a "market value" concept, apparently partly in order to bring
the value provisions into line with appraisement provisions and partly
because of concern over fraud. We shall return to this point subse-
quently.

Today, the patterns of world trade are so complex and varied thét
no valuation standard can meet completely all the goals 6f an ideal
system. Nonetheless, there are various degrees of approximétion. In
our view, the combination of a revised "export value" standard and s
revised "constructed value" standard which has been unanimously suggested
by the Commission, while representing a significent improvement over the
present nine-standard system, still falls short of what is feasible and

thus is a second-best solution. Further, we are impressed by the fact
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that the inherent defects of "export value" can pervadeAthe great
méjority of total U.S. import entries, since roughly 90 percent of
them (by value) are subject to valuation according to that standard, }/
in contrast to the small percentage which are touched by the seven
standards which the Commission suggests be eliminated. Thus it is im-
portant to review the workings of "export value" with the utmost care.

As the Commissipn states on page 4 of this report, a valuation
system should maximize simplicity, consistency with commercial prac-
tices, precision, predictability, and usefulness of resulting statis-
tics; it should minimize diffefences in interpretation and difficulties
of judicial review. In comparison with an "actual-transaction-cost".
standard, as we shall indicate specifically below, "export value"
fails to meet these criterié by a considerable margin.

Under the "actual-transaction-cost" standard, the customs value of
a particular entry would be the actual cost, including all considera-
tions given or to be given, to obtain the merchandise at the bort of

exportation, as of the time of exportation, or a value equivalent

1/ About two-thirds of the number of U.S. import entries are subject
to ad valorem or compound duties of some sort; about one-sixth of the
entries are subject to specific duties, and gbout cne-sixth are duty-
free. By value, about one-third of U.S. imports are subject to ad
valorem or compound duties of some kind; one-third are subject to
specific duties and one-third are duty-free. Those imports which are
duty-free or subject to specific duty, however, (two-thirds of the
total by value) are subject to valuation for statistical purposes
primarily according to "export value'" and to some unknown degree
according to a constructed value.



32

thereto if the goods have not been obtained in an arms-length trans-
action. l/ Thus, it represents the prices actually paid for each
shipment, whether high or low, rather than a created or theoretical
value based on assumptions whiéh may or may not be in accord with the
facts of a particular transaction.

This standard, like any other, must make provision for those caées
which cannot be valued directly according to its definition. The
exceptional cases for which provision must be made include certain of
those imports which are shipments on consignment, intra-company trans-
actions or other forms of non-arms-length sales. The development of
such special provisions inevitably involves a number of difficulties,
but they are nc more severe in the case of an "actual-transaction-
cost" system than in any other, and do not involve such significant
policy decisions that they cannot bé left to the drafting experts.

An examination of the "actual-transaction-cost" standérd in

more detail reveals a number of advantages over the current system.

1/ "Export value" may be defined in general as the price, at the time
of exportation to the United States of the merchandise undergoing valua-
tion, at which such or similar merchandise is freely sold, or in the
absence of sales, offered for sale in the principal markets of the
country of exportation, in the usual wholesale quantities and in the
ordinary course of trade, for exportation to the United States, plus,
when not included in such price, all the costs of preparing the mer-
chandise for export.

This description of export value does not reflect the change
suggested to make export value be based on value at the port of
exportation.
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Predictability

If an importer, in considering a possible transaction, is uncertain
about the amount of duty he may incur on the shipment, it is more diffi;
cult for him to do business and he may be less inclined to enter into '
a venture. It is obviously important for him to be able to predict -
his total costs accurately as he contemplates a purchase.

While he may be able to estimate roughly the range within which
the duty will fall, based on the "export value" standard, he cannot
determine it with precision because it rests, not upon the price he
paid for the goods, but on the "freely offered pricé" in the "principal
market" for such articles sold in "usual wholesale quantities" in the
"ordinary course of trade" on the "date of exportation." Even after
‘the day of exportation, he may well not be privy to the actual sales.
éxperience of other buyers. Determination of the relevant inférmation
would require him to go to the expense and trouble of probing into
areas which are not readily accessible to him; further, he may find
that he needs confidential business data which will be unavailable to
him. Despite these problems,which are more important for the sméll'im-
porter than for the large one, importers must report all'facts "necessary
to a proper appraisement”.

Though an importer can never be absolutely certain that customs
officers will accept his figures on the actual transaction, the area of

predictability is considerably broadened under our proposed valuation basis
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and his ability to enter into the business arrangement with an accurate

assessment of his ultimate costs 1s substantially enhanced.

Base of Administration

While no valuation system is totally free of administrative com-
plexities and uncertainties, "export value" contaiﬁs sO many theoreti-
cal costs that, were Customs officers to implement it literally, thé
Bureau would require a far larger staff than it now has. Consequently,
in practice, it is applied only selectively in cases which involve
significant duty questions. TImports which are free of duty, subject
to specific rates, or admittedvby way of informal entries can be given
only scant attention, insofar és their value is concerned, alfhough
.they represent over two-thirds of all incoming shipments by value.

Of the remaining imports, the values of a large percentage are in

fact based on invoice prices without precise verification as to whether
they meet the "export value" standard. When the standard is implemented -
literally, lengthy delays are inevitable. It is safe to say that the
process could be completed more quickly and easily if the "actual-
transaction-cost" standard were to be adopted, to the benefit of both

the importer and the customs officer.

Disclosure of confidential data

Like other businessmen, exporters are reluctant to disclose

financial details to outsiders, including Ilmporters or foreign customs
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officers. Yet the literal application of "export value" requires such
confidential information as the quantity-price range in which the
largest volume of sales is made, while "constructed value" demands such
data as prices paid for basic materials or parts, cost of fabrication,i
general expenses and profits, and cost of containers and coverings.
Representatives of foreign governments have criticized the present

U.S. system as involving intrusion on the right of privacy of their
business communities. If goods were valued on an "actual-transaction-

cost"” basis, such disclosures would only rarely be necessary.

Judicial review

The traditional American right to judicial review would be strength-
.ened by the adoption of the "actual-transaction-cost" standard. The
most reviewable valuation is that based on data readily available tdv
both the importer and to customs officers. If the necessary facts
must be obtained in foreign countries and be reiated to the transactions
of other importers, as is the case with valuation based on "export value"
and "constructed value', the importer's ability to exercise his right to
review is sharply circumscribed. The confidentiality with which other
businessmen treat their tramnsactions, the scope of the facts required,
and the distance from the source all serve to make it difficult, at
best, for the importer to find out what he needs to know to appeal.

Under an "actual-transaction-cost" standard, in those cases re-

quiring review, the importer is better able to produce the requisite
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facts from the commercial documents in his possession. Importers could
confidently assert customs values based on their costs. In arms-length
transactions, importers would seldom have reason to seek a Judicial
review. In those cases where customs officers disagree with respect

to the exclusion from value of a commission or charge, the issues would
be more readily Joined under our suggested system than under the présent
system. Incidentally, it may also be that the increased certainty and
availability of data would reduce customs litigation to a meaningful |

degree.

Protection against fraud

A valuation standard should be so designed as to foreclose the
ability of an importer to misstate the value of his goods with impunity.
A system based on actual transaction costs obligates the importer to
report any exchanges of money and other considerations involved in the
purchase of the goods. While it is true that the increased reliance on

importer-supplied figures under the '

'actual-transaction-cost" standard
might increase the temptation for an importer to misstate figures, it
is also true that his declaration that the figures he suﬁmits are
honest makes him more liable to successful prosecution than he is
under the current system. All these facts are within his firsthand
knowledge and he cannot truthfully deny their existence. Enforcement
thus becomes a matter of determining the validity of the accompanying

commercial documents and the basis for a prosecution for fraud is

readily available.
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Earlier, we mentioned that one apparent reason the Congress
abandoned the "actual-transaction-cost" standard which had been es-
tablished in the first customs administrative act in 1789 was that
false invoicing and other impositions on the revenue were suspected.

It appears to us, as we have just indicated, that this problem, which may
have been serious a century and more ago, is not a valid reason for. |

rejecting the "actual-transaction-cost" standard today.

Accuracy of resulting statistics

Because valuation of imports is presently baséd either on their
actual invoice price, "export value", "American Selling Price", or some
constructed equivalent thereof, the resulting U.S. import statistics
are lacking in uniformity. A standard stated in terms of actual trans-
éction cost would eliminate this source of inaccuracy and would moreover
recogniie that the basic de facto valuation concept actually in use is
transaction cost. In more accurately measuring the money cost to this
country of its imported articles, the resulting data would require less

statistical adjustment in a greater variety of uses than is now the case..

Effect on trade

A valuation standard based on the actual transaction costs of an
article would yield about the same duties collected as would the
suggested "export value". Differences in customs values determined
under the two systems would be derived almost wholly from differences

in one ingredient--that of commodity price. We estimate that the great
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bulk of imports, perhaps 80 percent or more, are "freely sold" in the
"principal market" in "usual wholesale quantities" and in the "ordinary
course of trade" at the same price as was charged on the date of their
purchase. Therefore, the values that would be determined for the great
bulk of the imports under the "actual-transaction-cost"'standard would
be the same as those determined under the "export value" standard in
thexform the Commission has suggested in this report.

The remainder of imports, which would presently be valued at "export
values", are purchased at prices either higher or lower than "usual
wholesale quantity" prices or than those prevailiné on the date of
exportation. In those cases where the "actual-transaction-cost" staﬁdard
would yield increases in duties, the additional cost to an importer
would be mitigated by the value to him of a more certain ability to-
.anticipate dutiable values, by'the-savings in expenses to him resulting
from a speedier customs valuation, and by a lesser need for judicial
review. Fufthermofe, these benefits would accrue to all imports, not.

Just those affected by changes in duties.

To summarize, we believe that the adoption of the "actual-transaction-
cost" standard of value would simplify the administratioﬁ of the cﬁétoms
system, remove some existing obstacles to trade faced by the importef,
generate more useful statistics, and buttress the right of judicial

review.



38
BACKGROUND INFORMATTON RESPECTING CUSTOMS VALUATION

Character and Purpose of Customs Valuation

Customs valuation-~i.e,, the determination of the value of merchan-
dise for customs purposes--is eséential to the administration of teriff
pchedules that utilize ad valorem rates of duty. Indeed, the deter=-
minstion of the dutiable values of imported products subject to ad valo-
Tem rates is, and should be, the primery purpose of customs valuation.
Nevertheless, even i1f a country imposed no ad velorem dutles, it
. would generally_find it necessary to make meaningful determinations
respecting the value of its’imports. Customs valuation serves a
variety of purposes other than the determination of dutiable value=-
some directly related to the collection of import duties and some
vital to other aspects of a country's commercial policy.

. The process or act 6f valuation of imported merchandise is &
function of the customs service. Such valuation in most countries is
made in accord with detalled rules and criterila prescribed by law.

For exsmple, section 488 of the Tariff Act of 1930, as amended,
requires that all merchandise imported into the United Stgtes Pe
appraised-~whether or not dutisble. Sections 402 and 402(a) of the
act prescribe criteris to be observed in determining the customs

value.

Purposes Served by Customs Valuation
Most of the purposes served by customs valuation are elther
incidental or secondary to the aforementioned obJectlve of deter-

mining the dutisble value of imported goods to which ad valorem rates
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of duty aré applied. Although no definitive catalog,will be pré-
~ sented here, the following purposes are deemed to be representative:
A.’' Determining of dutiable value. |
B. Furnishing of data for the compilation of import statistics.
C. Facilitating customs administration
Tourist exemptions
Classification for duty purposes
Bonding requirements
Determination of fines, penalties; and forfei%uies
Establish rates of duty, e.g., dumping |
D. Implementing trade regulations
| Impbrt quotas
Import_licensés
Exchange control
Clearing agreements
Among the several phrpoées enumerated above, two'are paramount :
the determining of dutiable value and the systematic recording of
meaningful data from which foreign trade statistics can be’coﬁ@iled.
Since much of the report which follows is addressed to these two-
functions, they are not discussed in detail here.
As indicated by the items listed under C in the above ﬁabu~
lation, most advanced countries require valuations for pur-
poses not related directly to the assessment of ad valorem duties.
The tariff classification of some imported items (and, hence;.the.

rate of duty applicable thereto), both in the United States and "
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elsewhere, is contingent on the customs value of the item itself.

. In the U.S. tariff schedule, for example, woven fabrics made of

nylon are subject to a lower rate of duty if valuéd at more than $2
per pound than if valued at not more thah that amount. 1/ The amount of
additional duties imposed by the United States for failure to conform
to prescribed marking regulations depends upon the customs value

of the merchandise involved. 2/ The face amount of surety bonds,

given in conjunction with the conditional entry of merchandise, often
depends upon the value of the merchandise involved. ;/

Items listed under D above relate to the use.of customs/valueé
in the administration of a country's commercial policy:;as with the
administiétion of import quotas, exchange control, and clearing agree-
ments. Most countries having recourse to such controls, however, -
generally find that direct quantitative limitations are more effec-
tive in their administration than are limits based on the value of
~ the merchandise involved. In the administration of import quotas,
for.example, quantitative limitations are much more wildely used
than value limitations. Similarly, countries utilizing<éxchaﬁée
controls find that value limitations on the amount of exchange
allocated for a given import commodity are more effective than value

limitations on such imports per se.

1/ TSUS items 338.10 and 338.15.
2/ Sec. 304, Tariff Act of 1930.
§/ Sec. 25.4 of the Customs Regulations.



Interdependence of the Rate and the Rate Base

The burden (duty collected) imposed by any given ad valorem rate
of duty is dependent not only on the rate itself, but also on the
dutiable value to which it is applied. Obviously, an ad valorem rate -
of 10 percent applied to an item valued at $1 will result in only half
the burden as the same rate applied to the same item 1f valued at $2.
With ad valorem duties, therefore, the rate base multiplied by the |
rate determines the burden imposed. This Interdependence of the rate
and the rate base 1s common to many types of taxation. ;/ One should
be as concerned with the determination of the rate base as the magni-
tude of the tax rate.

The implication of the foregoing discussion is clear--changes
in the method of determining dutiable value can cause far-reaching
changes in the burden imposed by ad velorem dutlies. Both the extenf
and the peverity of trade dislocations resulting therefrom will vari
materially, depending in part on the magnitude and direction of
changes in duty burdens resulting from the new valuation methods,
The protection afforded domestic producers and the competitive posi-
tions of exporters and importers, as well as the revenue~fdising
capacity of the tariff structure; msy be materially altered. Tarlff
comnitments previously negotlated with other countries may be violated

‘

and difficulties with important trading partners may ensue. Changes

_/ For example, the assessed value and tax rate in taxing real
property, or the determination of taxable income, before applying tax
" rates applicaeble in income taxation.
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in the method of veluation may affect the type of carrier on which some
goods are shipped, the form in which they are shipped, and the des~
tinations.to which they are consigned. The entrepdt positions of soﬁe
domestic ports mey beneflt at the expense of others.

The effect of changee in valuation methods that would result in
major chenges in the burden imposed by ad velorem dutles can be
compensated for in part by counterbalancing changes in the rate
structure.‘ If s new valuation standard doubled the dutisble value -
of & commodity, for example, the ad valorem rate of duty applicable
thereto could be halved; thefeby the burden Imposed would reﬁain the
same, However, the simplicity of that example may mislead. Any major
new criterls prescribed for determining dutlable value could h;ve
widely differing effects on the dutlasble values‘of‘different articlgs,
or thoge of simllar articles from different sources, or even those éf
likxe articles from the same source imported et different ports. |
Retes of duty coﬁld be adjusted to compensate, on £he average, for
these effects, but manifold individual deviations from the aversge
would inevitably occur. No method of rate conversion could assure -
that the burden imposed on every article would continue even

approximately unchanged.
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Features Common to Most Systems of Customs Valuatlon

Criterls for determining dutlable value

It does not sufflce merely to instruct customs officers to impose
g duty of a glven percentage -on the value of lwmports of a desi@ated .
commodity. Generally, the same article of import has a different
value at different places, at different times, and at different levels
.of marketing., Hence, someone has to decide which of the many compo;-
nents of value shall be included in dutisble value, and which shall
not. Unless a country ls content to leave these declsions to chance-~
or at best to a wide varlety of common~sense Judgments not always
conslstent with one another--the concept of dutlable value mist be
carefully defined and its components clearly identified. Customs
officers requlre guldellnes to asslst them In thelr determination of
‘dutiable values., If such guldance were not provided by statute, -4
orderly procedure would require 'thé:b it be developed administrativeiy.

Since the economlc circumstances of entries of goods msy very
almost infinitely, many cholces must be made in defining dutlsble
value. It 1s unlikely that the definitions of any two countrles
using basically the same concept will agree in every detall, In the
Commlssion's Judgment, no system of customs valuation that would
gerve all purposes can bé fashloned. Pursult of such an ideal goal
will be far less rewarding than a purposive esteblishment of criteris .

that will assure clarity, uniformity, and equity in thelr applicatibn.’
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The discussion which follows deals with the principal considera- |
tions confronting those who would define dutiable value.
| Country.--Most cuétoms valuation systems fall into two categories--
(1) those which equate dutiable value with value in the country of im-
portation and (2) those which equate it with valge in the country of
exportation. }/ Each of these two types has many variants. Some of
the names employed in connection with "country of importation" value g/

" "“place of impor-

are: 'national" value, value "at the port of entry,
tation" value, "home" value, "landed;cost" value, and c.i.f. value.
Comparably, some of the names employed in connection with "counfry of
exportation" value are: '"foreign market" value, "foreign" value;
"export" value, "place from which it was exported" value, and f.o.b.
value. At timés, the differences between the numerous variants in
"each of the two catégories have been superficial--being a differenée
largely in the nomenclature employed. More often, differences hav;
been substantial--since they have reflected major differences in the
criterlia stipulated for determining dutiable value.

More than decisions respecting most other criteria, the choice
between an f.o.b., and c.i.f. standard can affect the dutliable

value of Imported goods. By designating whether c.l.f. or f.o.b.

1/ Some countries have recourse to "official” valuations (alter-
nately referred to as "arbitrary," "proclaimed," or "fixed" valua- --
tlons), they consist largely of an administratively determined sched-
ule of values for duty purposes.

_/ Standards which direct valuation on the basis of the selling
prices of the domestic counterparts of imported goods in the
merkets of the importing country could be classified as "country-of-
importation" values. Because of their different nature, however, they

will be separately identified in this report, as will "offlclal values."
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value shall constitute dutiable value, the customs regulations deter=

mine in substantial degree what components of value shall be included

and what ‘shall be excluded. In particular, the inclusion or exclusion
of freight, insurance, and other expenses of moving the merchandise to
the port of entry can substantially influence the dutiable value of
many goods.

Merchandise valued.--The valuation systems of most countries

specify that dutiéble value shall reflecf either the value of the goods
actually being entered or that of identical foreign goods. As a back-
stdp, many systems permit the alternative use of "similar" goods when
the value of the actual or identical goods cannot be determined. Thé‘de-
termination of cﬁstoms value is on much firmer ground when thé value ié

based on the actual or identical goods. Although it might appear that

the substitution of "similar" would not cause any significant diffi-

culty, customs officers are frequently handicapped by the absence of
usable guidelines; customs laws and judicial interpretations are fre:
quently vague as to what goods are to be regarded as "similar" to the
imported merchandise.

Countries utilizing their import tariffs primarily to accord pro-
tection to domestic producers have at times equated dutiable value
(for some imports at least) with the value of competing goods. In
such instances, however, the dutiable value of imported goods is gene=
erally based on the value of the domeétically produced goods that |

compete with the imported article.
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Transaction level.--Prices (values) of identical goods ordinarily

vary from the manufacturing level, to the wholesale,and retail levels.
Customs éegulations which designate at what transaction level goods
are to be valued indirectly provide; in part, what components of
value shall be included in determining dutiable value;-e.g., commis-
sions, markups, and certain transportation and insurance costs.
For the convenience of customs authorities, the regulations of

some countries identify dutiable value with the actual cost of

the merchandise to the importer--irrespective of whether such merchan-
dise was purchased at the whdlesale or retail level. On the other
hand, other countries specify that dutiable values shall be based

on values at one transaction level only, thereby avoiding the dis-
~parate treatment of importers that would arise if dutiable value
varied with the chance character of their operations. The regulations
adopted by countries, therefore, generally specify that the appraised
value reflect either "the actual cost to the importer," "the whole-
sale price for export," or value at some other "transaction level.ﬁ

Quantity offered.--Since prices (values) generally vary with the

quantities purchased, identification of the quantity to be valued is
virtually a sine qua non of many valuation standards. The quantity
criterion is closely related to that identifying the transaction
level; these two criteria are frequently identified and administered

as one--e.g., "in the usual wholesale quantities.”
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The quantity to be considered when determining dutiable value
has been identified variously by different countries. Such stipula-
tions as the following have been used: "the quantity actually being

" "wholesale quantity,"

appraised," "the usual wholesale quantities,
and "the'quantity normally offered." When the quantity specified is
that actually being wvalued, little or no administrative interpre- |
tation is required. When the quantity is expressed in general terms,
however, administrative interpretation is generally necessary and a
body of precedent must be developed to guide importers and appraisers.

. Iime.--Values and prices oftén vary materially with time. Prices
of some merchandise fluctuate‘considerably from day to day and from |
month to month, and price levels often change substantially over
longer periods. Moreover, exchange rates between currencies in the
~importing and the exporting countries are often unstable. Shall the
dutiable value of the imported article constitute the value at the-
time of appraisal, even though the export sale was transacted earlier?
Shall it be value at the time of exportation, even though the product
was sold for export at'an earlier date and cleared through the customs
of the importing country at a later date?

Customs laws virtually always speclfy that velue shall be determined
at a particular time, such asg at the "time of exportation,” "time of
shipment,” or "time of importation." Accordingly, the documents re-

quired by the importing countries, when the merchandise 1s submitted for
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entry, often obligate the lmporter to 1ldentify the date appropriate
to 1ts valuation procedure.

. Character of transaction.--International trade is transacted

under widely varying conditions of the market. Given imports may in-
volve sales that had been negofiated under highly competitive condi:
tions, or sales negotiated in markets where administered priceé;-or
even a stronger element of monopol&;;prevailed. Some imports result
from sales between unrelated parties ("arms length" bargains), and
others from transactions between parenf companies and their subsidi-
aries or affiliates.

Ordinarily, the term value is construed as the worth of an
article in exchange, as determined by the interplay of economic forces
in a given market. Accordingly, the valuation systems of most coun-

‘tries, regardless of other criteria stipulated, base their customs
values on competitive commercial tfansactions. Some valuation stand-
ards specify the conditions to be met before a transaction is to be
regarded as competitive; others deal with the criterion of competition
less directly by using general terms such as normal price or fair
market value.

Fortunately, for many imported products, customs valuations can
be based on obviously competitive commercial transactions. The methbd
employed by individual countries for converting price data involving
noncompetitive transactions to usable‘data for calculating customs
value vary widely; conversions are sometimes made, for example, by
administrative adjustment of the invoice price, and sometimes 5y

alternative methods of calculating customs value.
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"Notionsl" and "positive" standards

Whatever the criterie specified in s valuation sténdard, it can
take the form of & "notional" or a "positive" standard.

The customs véluation standard used by countries that have
adopted the Brussels definition of value is generally termed a "no-
tional" standard. Under such type of standard, the dutiable value
of imported articles is defined as the price goods would bring if
sold under specified circumstances. Alternative standards are not
provided; the dutiable value of every imported article is determined
on the basis of the single notional standard. Nevertheless, the cus:
toms officials in countries uéing such a standard necessarily employ
a wide variety of valuation techniques to determine the notional
value of imported goods; such techniques, in general, are similar to
those used by customs officials in countries using "positive"
standards.

Many countries, including the United States, Canada, and Japan,
use so;called positive valuation standards. Dutiable vaiues are de;
fined largely in terms of the price at which goods were sold and/or,in
terms of costs to be included or excluded. Generally, a primary stand;
‘ard and one or more alternative standards are provided; these are to
be used by the custpms officials in a specified order of precedence.
To a sﬁbstantial degree, the standards dictate the valuation tech~

niques the customs officials must employ.
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Since the customs valuation statutes of most countries are gen-
éralIy complex, the dutiable values resulting from their administra-
tion are frequently challenged. The facts that must be ascertained,
and the determinations made, often become the subject of disagreement
between importers and customs officlals. These differences may be
.resolved between the Importer and customs officials, by appeals to.
designated administrative bodies, or by Judicisl review and decision.
The extent of the review procedures available differs from country
to country. Generally, however, a valuation can be challenged by
appeal to the courts; Judicial review msy be restricted to specially;
constituted courts or it may proceed through the regular judicial
system, The settlement of valuation disputes by Judiclal review often
results In considersble delsy and expense. Traditions and practiceé
vary materially from country to coﬁntry; in the United States, for ‘

example, lmporters utilize the courts more often than elsewhere.

Ends Desired in a System of Valuation
As described above, the criteria specified in valuaxioﬁ standards
can vary widely among countries. Nevertheless, there is broad inter-
national concensus respecting the ends deslred in a system of customs
yaluation and some of the princlples that ought fo be observed to
achleve those ends. The Contracting Parties to the General Agreement

on Teriffs and Trade, for example; haye agreed to certain valuation
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principles; those who formulated the Brussels definition of value
first established nine principles to guide their work. The guide-
lines set forth in these International accords are described later
in the section on internationsl standards of velustion. The valus=
tion standards of every country should, of course, conform with the
international obligations it has assumed. |

The ends which the Commisslon belleves va.re to be desired in a
system of valuation are summarized briefly below under three head-
ings~~certainty of results, uniformlty of pollcy, and speed and ease

of administration.

Certainty of results

International traders, like other businessmen, need prompt and
‘accurate information on the cost of doing business. Ideslly, an
importer ought to be able to predict with certainty the dutisble
value of an anticlpated shipment of goods and, hence, the amount
of duty that he will be obligated to pay. Uncertainty of valuation
results, and delay in valuation decisions, can have a disruptive
effect on & country's international trade. |

The valuation standards of a country ought to be clearly and
ex:plicitiy stated so that importers are able to approximate closely,
prior to importation, the dutiasble velue of goods they may import.
Generally the facts tha.t mugt be ascertalned to determine dutiable .

value ought to be those avallsble to the im;porter and the customs
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service, with a minimum of investigation and within a reasonable time
period. International trade transactions are, of course, exception-
ally diverse in terms and circumstances. Hence, whatever the system
of valuation, importers may not be able to predict with equal cer-
tainty the anticipated dutiable value of every type of shipment.
Nevertheless, a high degree of certainty of results for the bulk of

the shipments is an end to be desired.

Uniformity of policy

A system of customs valuation should treat all imported goods
uniformly and conslstently. When interpretations of velustion
criterls asre made by customs suthorities or the courts, the Inter-
pretations should be publiclzed ;nd uniformly followed. Regardless
“how clearly and explicitly the valuation criteria are defined,
importers and customs officlals will differ respecting the dutiable
value to be applied to glven shipments. Valuatlon systems, there-
fore, should provide for review of decisions within the customs
service and for appeal of contested valustions to the courts. ‘The_
review procedure sghould be available to all parties; 1t should

afford impartial, equitable, and rapid declsions.

Base of administration

Eage of administration is an end to be desired by both customs
officlels and those engaged in internationsl trade. Cumbersome and

costly valustion procedures may at times be more restrictive of



imports than the rate of duty itself. Arbitrary, capricious, and
deliberately dilatory administration in some countrieé may occagion-
ally be even more burdensome. The following oﬁservations By Smith
are ﬁertinent at this point: 1/

The most appropriate definition of "administrative
protection" as applied to the tariff in general and
customs valuation in particular is that additional
burden upon importation, over and above the normal
pecuniary burden of tariff duties, which results from
all administrative measures employed in the collection
of duties. This includes both "necessary" and "un-
necessary" administrative burdens regardless of whether
‘their origin lies in the /statutes/..., in the regula-
tions of administrators, in the decisions of courts,
or in the particular exigencies of day-to-day practice.

.+..These have included....complicated entrance formali-
ties under pressure of inadequate time; expensive bond-
ing requirements; delays in appraisement for months or
even years, creating an uncertain and contingent liability
for increased duties which may well threaten an importer's
solvency long after the merchandise has been sold; ... ex-
pensive and protracted litigation; and a complex of minor
legal and equitable anomalies which in some instances have
provoked more irritation and antipathy than the major
exactions.

Three guidelines ought to be followed to avoid burdensome adminis-
trative procedures:

Simplicity--As simple a valuation system as possible, with'
the fewest bases of valuation as possible.

Clarity--Criteria defined with sufficient precision to mini-
mize differences in interpretation.

Facility--Criteria established consistently with commercial
practices to the greatest extent feasible.

1/ Smith, R. Elberton, Customs Valuation in the United States
(University of Chicago Press, 1948), pp. 1L-15,
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Relationship Between Customs Valuation and
Statlstical Needs

Statistics of internstionsl trade are widely used~~by both indi-
Ividuals and public end private institutions--to help construct balance
of peyments, measure merchandise trade balances, gauge the extent of .
the competition of foreign articles in domestic markets, compare the
internationsl trade poslitions of various countries, and snalyze con-
cessions granted and received in internstional tariff negotiations;
The United Nations, the International Monetary Fund, and other inter-
governmental organizatidns request member countries to supply regu- |
larly certain data on their‘trade with other countries.

Because a country's foreign trade statistics generally are col-
lected in the course of administering its customs regulations, the
valuation standard is of basic importance in determining the degree
.of usefulness of the resulting data. For statistical purposes a vai-
vation system is good if it yields.data which are hpmogeneous, which
accurately measure that which the valuation standard says they measure,
and which are useful in the greatest range of analytic problems.

A valuation system which is notional yields import date which
measure, not the effective market value of import purchases, but
rather an ideal of what the import value would have beeﬁ under certain
specified conditions. Such data are useful for certain purposes, but
only for a limited number. Today's policy problems involving fofeign
trade are in most instances concerned with some aspect of the actual
market value of the goods, what they actually did cost the importing

country under the conditions prevailing when they were purchased, not

under assumed conditions.
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Whatever the valuation standard, it is important‘for statistical
purposes that it be uniform in its application in order that the re-
sulting data be internally consistent and comparable. A valuation
system which includes conceptually different standards--for example,
export value and American selling price--produces data which are not
homogeneous in those cases where the American selling price of a com-
modity is considerably different from the export value of the same
article.

A valuation system which is difficult to adminiéter will yield
date which are inaccurate in thét they will not measure what they
claim to. If, for example, the customs determines the value df a
shipment on the basis of its actual market value rather than the
"normal"” market value specified in its valuation standard, the result-
‘ing data may differ materially from what they would have been had #he
"normal" market value been used.

Broadly speaking, two chief bases of value are used in import
statistics--values f.o.b. the exporting country and values c.i.f.
the importing countries. ;/ The great majority of countries record
and publish their import statistics on a c.i.f. basis; the United
States, Canada, and a number of other countries, however, use largely
an f.o.b. basis. 2/

Statistical information showing the c.i.f. value of imports is

useful for a number of purposes. Such information is useful, for

l/ The terms f.o.b. and c.i.f. are used here in the broad sense
identified in the introduction to this report.
g/ The practice followed by many countries is shown in appendix G.



56

example, to compare the import trade of the United States with that of
foreign countries valuing their imports on a c.i.f. basis. It is also .
useful abt times to aid in comparing the value of imports with domestic
production and consumption. Frequéntly, however, the c.i.f. value of
imports is not closely comparsble to avallsble data on production and
consumption‘(which sre often yalued at selling prices in the country
concerned). Hence, even c.i.f. import data are of limited usefulness
for that type of comparison.

The United Nations requests its member countries to report import
-+ data on & c.i.f. basis and éxport data on an f.o.,b. basis. ;/' From one
standpoint, this pracéice is consistent éince both the imports and
exports of each country are valued at its border. From another.stand-
point, however, the practice is inconsistent, since the import data
‘include interéounﬁry transportation costs, but the export data do not..
Because of this statistical practiée, the U.N, data on world trade.
present an incongruous picturé;;the value of world imports (measured
by U.N. data) are always significantly higher than the value of world
exports.

For some purposes, import statistics based on the q.i.f, value
of imports are less useful than those based on values in the country
of exportation. In preparing balancé;of-payments statistics, for
example, the import data to be included in the merchandise trade
account--i.e., showing the merchandise trade balance--are based on val-

ues at the customs frontier of the exporting country. This practice

;/ United Nations, Statistical Commission, Report of the Seventh -
Session, Economic and Social Council, Supp. No. 5, 1953.
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is followed universally, primarily for two reasons--intercountry
.freight and insurance on both impofts and exports are classified as
"service" (not "trade") items, and adjustments must be made to account
for whether the relevant freight and insurance payments were made to -
foreign or domestic recipients or to foreign countries other than the
source of the merchandise. In accordance with the general practice,
the International Monetary Fund prefers that import data supplied to
it for inclusion in balance-of-payments statistics be based on f.o.b.
values. 1/

Especially for balance-of-payment purposes, data that corresponded
to the actual value involved in international transactions are needed.
Import data based on values determined under the American-selling-
price standard used by the United States and "official-value" stand-

" ards used by some countries frequently differ materially from those
that would be recorded if the data were based on the actual value of
the imported goods.

For a number of specific needs, the United States has for some
time estimated the c.i.f. value of its imports., Estimates have been
prepared for trade-agreement negotiations. At times, the Commission
has obtained such data respecting imports of specific commodities as
part of its investigations under the trade agreements legislation and
other provisions of law. The Bureau of Census and the Tariff Commis-

sion, with the coodperation of the Bureau of Customs, have been

) _/ International Monetary Fund, Balance of Payments Manual, 34 ed.,
reprinted January 1966.
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engaged in extensive complementary studies of c.i.f. import values;
the Census Bureau released initial data in December 1966 and the

Tariff Commission released its completed study in February 1967. l/

1/ U.S. Department of Commerce, Bureau of the Census, Press Release
CB66-152, Dec. 20, 1966, and U.S. Tariff Commission, Release of Feb. 7,
1967, C.I.F. Value of U.S. Imports.
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International Standards of Valuation

As early as the 1920's, the need for international standards of
customs valuation was voiced by some countries. The subject was on the
agenda of the League of Nations Economic Conferences held in Geneva in
1927 and 1930; though the need for action was agreed to, none resulted.
After World War II, international efforts toward the establishment of
common valuation standards focused on two major approaches. On the éne
hand, the Contracting Parties to the General Agreement on Tariffs and
Trade (GATT) agreed to certain valuation prinéiples to be observed by
all member countries, leaving each country rather broad discretion in
the formulation of its national valuation standards. These principles
are contained in Articles VII and X of the Ceneral Agreement. On the
other hand, the European Customs Union Study Group brought into being
a comprehensive standard of customs valuation, which participating
countries agree to incorporate in toto in their customs law. This
standard, known familiarly as the Brussels definition of value for cus-
toms purposes, represents an endeavor to create an international stand-
ard of valuation. 1/

Commitments of the Contracting Parties to the
Ceneral Agreement on Tariffs and Trade

The Contracting Parties to the General Agreement on Tariffs and
Trade (GATT) agreed to certain broad valuation principles and to certain
individual valuation criteria which each member country undertakes to

observe in its customs laws and administration.

}/'The appropriate articles of the General Agreement on Tariffs and
Trade and the text of the Brussels definition of value are reproduced
in appendix B.
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Most of the provisions relating to customs valuation are in

part II of the Agreement, which the contracting parties apply only
provisionally. l/ As.long as a GATT member applies the agreement pro-
visionally, it is not obliged to harmonize with the GATT rules the
valuation legislation it employed at the time it acceded to the agree-
ment. Nevertheless, each member is generally obliged not to adopt

new legislation and regulations that would violate the GATT provisions.
Moreover, the framers of the General Agreement anticipated that the
CGATT members would gradually bring their domestic legislation into
conformity with the GATT guidelines.

, Each contracting parfy is committed not to alter its method -of
determining dutiable value in a manner that would impair any conces-
sions granted to other contracting parties in GATT negotiations
‘(art. II:3). A change iﬁ a contracting party{s ﬁethod of valuation
that resulted in an increase in thé dutiable value of articles on
which it had made concessions would contravene that commitment. ‘Under
Qertain circumstances, however, a contracting party wishing to adopt
a new method of customs valuation that increased dutiable values may
be permitted to do so without being held in violation of its commit-
ments. Thus, it might seek a waiver from the Contracting Parties.

If granted, it might be permitted to adjust some or all of its ad

valorem duties on which it had granted concessions to offset an

1/ Part II, which contains most of the GATT trade rules, includes
articles III through XXIII. A brief discussion .of the provisional
application of the General Agreement on Tariffs and Trade by the con-
tracting parties is given in appendix F.
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increase in dutiable value resulting from the new method of valuétion,
or it might have to grant compensatory concessions to contracting
parties if the conversion of ad valorem rates could not be appropri-
ately effected.

Most of the major trading countries of the world are contracting
parties to the General Agreement. In 1966, sixty;six countries were
GATT members, and 1h4 others participated in the agreement in some
limited manner. All of the foreign countries whbse valuation systems

are discussed in this report are GATT members, except Mexico.

GATT valuation principles

The Contracting Parties have agreed that the dutiable value 6f im-
ported goods should be based on the actual value }/ of either the im-
ported merchandise on which the duty is assessed or like foreign mer-
éhandise, and should not be based on the value of domestic merchandise
or on arbitrary or fictitious values.g/ Further, they have agreed
that (1) the bases and methods for determining dutiable value should
not be subject to frequent change, 3 3/ (2) valuation laws should be ad-
ministered in a uniform, impartial, and reasonable manner, _/ (3) valu;
ation laws, regulations, judicial decisions, and administrative rulings
'should be published promptly in a manner that will enable interested

parties to become acquainted with them, 2/ and (4) independent tribunals

1/ Or nearest ascertainable equivalent.
2/ Art. VII:2(a).

Art. VII:5.

Art. X:3.

Art. X:1.

RlEly]



should be provided to review administrative actions related to customs
matters. 1/

In the principleé stated above, and in other provisions, the GATT
members have, in effect, agreed to a number of valuation criteria which
they deem ought to be included in the valuation stardards of contracting
parties. The GATT provisions, however, do not set forth the criteria
of a complete valuation standard. ILacking are certain criteria
commonly present in such standards; explicitly or implicitly, the con-
tracting parties are left free to establish those criteria in the man;
her they wish. For example, the GATT provisions indicate that the piace
and the time specified in valuation standards of contracting parties
should be those provided by the legislation of the country of importa-
tion. g/ The GATT members thus have not expressed a choice between
c.i.f. and f.o.b. bases of valuation in the Genersl Agreement.

The valuation criteria dealt with in the prpvisions of the General
Agreement are discussed below.

Goods upon which dutiable value should be based.--As stated above,

GATT provides that the dutiéble value of imported goods should be based
on the actual value of either the imported merchandise on which duty is
assessed or like merchandise of foreign origin. §/ The uniform use of
either definition in a valuation standard of an individual contracting

party would comply with the GATT provisions. L4/

2/ Art. ViI:2(b).

% Art. VII: 2(a).

Annex I, Ad Art. VII, par. 2:4.
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Quantity.--The General Agreement provides that, to the extent the
.priCe of merchandise is governed by the quantity in a particular trans-
action, the price to be considered in determining dutiable value should
uniformly be related to either (i) comparable quantities, or (ii)
quantities not less favorable to importers than those in which the
greater volume of such merchandise is sold in the trade between thg
countries of exportation and importation. 1/

Internal taxes.--With regard to the treatment of internal taxes

in valuation standards, the GATT rules provide no option. The General
Agreement provides that fhe value for customs purposes of imported
goods should not include the amount of any internal tax levied in tﬁe
country of origin or exportation from which the goods concerned either

have been excepted or will be relieved. 2/

Fully competitive conditions.--Under GATT provisions, the duti;
.able value of imported merchandise.should be based, among other |
factors, on sales or offers for sale in the ordinary course of trade
" under fully competitive_conditions. §/ The Contracting Parties héve
not defined the above terms. However,,interpretatife notes in Annex I
of the GATT state that goods may be regarded as not having been sold
or offered for sale under fully competitive conditions either if the
buyer and seller were not independent of each other and price were:
not the sole consideration, or if the purchasé price reflected special

discounts limited to exclusive agents. 4/

1/ Art. viI:2(b).
2/ Art. VII:3.
%/ Art, VII:2(b).
Y

Annex I, Ad Art. VII.
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Currency conversion.--Several provisions of the General Agreement

‘establish rﬁles for converting currencies when determining the duti-
able value of imported goods. The provisions set forth precise rules
to be followed in some circumstances, and general guidelines to be
followed in others. They are treated briefly below.

The conversion by a contracting party of prices or values ex-
pressed in a foreign currency to determine the dutiable value of im-
ported goods in terms of its own currency must be based on the par
‘values of the currencies involved (as established pursuant to the
Articles of Agreement of the International Monetary Fund or in acco}d-
ance with a special exchange agreement entér%d into pursuant to Arti-
cle XV of the General Agreement) or on the r;te of exchange recog-
nized by the Fund. 1/ In the absence of such established par values
" or rates of exchange the conversiop rate must reflect the current
value of the foreign currency in commercial transactions. g/ A con-
tracting party is not required to alter its method of currency con-
version if the method used at the time of its accession to the Gen-

eral Agreement resulted generally in lower amounts of duty'payable'

than would the GATT method.

1/ Art. VII:kL.

2/ Article VII:i(c) provides that the Contracting Parties to the
General Agreement and the International Monetary Fund shall formulate
rules governing the conversion of currencies for which there are muli-
tiple rates of exchange. Such rules have never been established. 1In
their absence, contracting parties are permitted by the GATT provi-
sions to use conversion factors which reflect the value of the cur-
rency involved in commercial transactions.. ’
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Commitments of the Member Nations to the Convention on

In 1949

the Valuation of Goods for Customs Purposes

the European Customs Union Study Group undertook to

draft a "model" standard of valustion. This task was undertaken

Jointly with various other projects prospective of the establishment

of & European customs union. As e 'point of departure, the pe.rtic:l;-

pants agreed to observe the provisions of the General Agreement on

Teriffs and Trade relating to customs valuation, which had only

recently been formulated. To guide its work, the Study Group formu-

lated nine principles, as follows: _]J

I.

Ve

Dutiable value should be based on equitable
and simple principles which do not cut across
commercial practice.

The concept of dutisble value should be readily

. comprehensible to the importer as well as to

the Customs.

The system of valuation should not prevent the
quick clearance of goods.

The system of valuation should enable traders
to estimate, in advance, with a reasonable
degree of certainty, the value for customs
PUrposes. T

The system of valuation should protect the
honest importer against unfalr competition
arising from undervaluation, fraudulent or
otherwlse.

1/ Customs

Co~operation Council, Explanatory Notes, pe 35.
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VI, When the Customs consider that the declared
value may be incorrect, the verification of
essentlal facts for the determination of
dutlable value should be speedy and accurate,

VII. Valuatlion should be btased to the greatest
poesible degree on commerclal documents.

VIII. The system of valuation should reduce for-
malities to & minimum.

IX. The procedure for dealing with lawsults be-
tween importers and the Customs should be
simple, speedy, equitable and impartial.

The Study Group completed the draft of a valuation standard
for use with the projected customs union in mid-1949, and then
adapted 1t for general use. The resulting standard, which became
known as the Brussels definition of value, was incorporated in an
international agreement--the Conventlion on the Valuatlon of Goodé
~ for Customs Purposes. The Convention, signed in Brussels on
December'l'j, 1950, came into force on July 28, 1953. At the end

of 1966, the following 19 countries were contracting parties

thereto:

Austria Ireland Portugel

 Belgium Italy Rwanda,
Denmark Luxembourg Sweden
France Netherlands Turkey
Germany . Norwsy United Kingdom
Greece Pgkigtan Yugoslavia
Halti

The valustion convention was one of three related internationsal
agreements~-all signed at the same time, The others were a Conven-
tion on Nomenclature for the Classiflcatlion of Goods in Customs

Tariffs (the Brussels nomenclature) and a Convention Establishing a
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Customs Co-operation Council. Currently, 35 countries (not including
the United States) are members of the Council, which supervises the
use of the Brussels definition of value and the Brussels nomenclature.
No country can accede to either the valuation or nomenclature con-

vention until it has joined the Council,

Obligations of the member nations

Each member nation ‘is obliged to apply the Brussels definition
of value within 3 months of its accession to the valuation conven-
tion. Each agrees to incorporate the text of the Brussels definition
in its national tariff laws. It may alter the teﬁct » or add provisions
to clarify the purport of the definition, if needed to give it the
legal form necessary to meke it operative under its domestic law,
Further, each member nation is required, in applying the definition,
| to conform wlth several Interpretative Notes. Together the texts of
the Brussels definition and ‘the Interpretative Notes constitute the
valuation criteria that the contracting parties are obligated to observe.
Ag proyvided by the Convention, a Valuation Committee of the Customs
Co-operation Councll prepared an extensive series of E:hpla;nato.Iy -
Notes, for use as a gulde to the application of the Bruésels definition
of value. The notes explain the theory and practice of va.luAtion under
the definition, both in general terms and with regard to common specific
problems, The Ebcpianatory Notes are not legally binding on the member

nations, which, nevertheless, generally accept them,
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On its own initiative or on request, the Valuation Committee

. advises member countries on matters concerning the vaiuation of goods
for customs purposes. }/ . The Committee has issued a series of Opin-
ions, Notes, and Studies, related to specifié problems raised by
member countries. Like the Explanatory Notes, these documents are
not legally binding on the member nations, but théy are generally

accepted by them,

Principal features of the Brussels definition of value

The Brussels definition provides that the customs value of im-
ﬁofted goods shall 5e their so-calied normal price, i.e., the price '
they would fétch, deli#ered to the buyer at the place of importation,
at the time the import duty becomes payable, on a‘sale in the opéﬁ:
market between buyer and seller independent of each other. The'séiler
is assuméd to bear all expenses incidental to the delivery of the
‘goods tobthe place of importation‘(eicept recqverable duﬁies and'taXes
applicable in the country of exportation). If the "normal price" de-
pends on the quantity sold, fhe quantity to be‘conéidered.is assumed

to be the same as that in the entry being valued.

 The Brussels définition‘thus establishes a c.i.f. standard under
whiéh goods are to be'valued as delivered to fhe place of impoftation;
it differs litﬁle,in this respect from mbst'other c;i.fﬂ‘standards
which ére used by countries thét are not contracting parties in the

Brussels valuation convention. The Brussels definition establishes

' 1/ Article VI (a) of the valuation convention.
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a "notional" concept of valuation--i.e., the value to be determined is
the price the goods would command if sold in accordance with specified
terms. l/ It is intended to be a single standard, applicable to all
entries of goods irrespective of whether the articles are imported
under an arms-length contr;ct and regardless of the terms of the con-
tract or arrangement. In every instance, it is intended that the duti-
able value shall correspond to the price at the place of entry, before
paymenf of duty, at which the seller would be freely willing to sell
and the buyer freely willing to buy.

Like most valuation standards, the Brussels définition must be
administered principally on the basis of information respecting the
shipment involved and related commercial transactions and conditions.

To this end, the architects of the Brussels definition suggest a variety
of methods by which the "notional" value may be determined or con-
structed. These methods are proposed as acceptable, but not mandatory,
valuation techniques.

First, the commerclal Involce price may be accepted as a valld base
for the determination of the dutilable value of the goodS'being eﬁtered.
To so qualify, it must be an open competitive price and the circumstances
of the sale must conform with the theoreticasl criteria of the Brussels
definition. This method of valuatlion is probably the most common one

used by the customs officials of the Brussels countries,

1/ The High Court of Justice, Queen's Bench Division, of the United
Kingdom, stated that the "buyer and seller" were "notional persons,"
i.e., "imaginary persons" or "ghosts," rather than the actual persons -
involved in the import transaction. Walter H. Salomon vs. The Commis-
sioners of Customs and Excise, decision dated March 28, 1966,
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Second, 1f certaln clrcumstances of the sale do not accord with
the criteria of the Brussels definition, the commercisl invoice price
may be adjusted to account for the differences. For example, various
costs to the importer may be added if not included in the commercial
involce price. These costs might include freight, insurance, purchase
and sales commissions, brokerage fees, packing costs, loading and un-
loading charges, certain forelgn taxes, advertising costs which inﬁre
to the benefit of the exporter, interest costs or their equivalent on
extended prepald orders, and royalties., Further, if a commercial
_invoice price is suspect because the sale 1s between related parties,
the customs offlcer may adjust that price to providé a basis for
determining the dutiable value. In such cases the customs service of
several countrles using the Brussels definitlion arriye at the dutiable.
‘value by "uplifting” the commercial invoice price by from 1 to 10 |
percent; the size of the "uplifts" used apparently vary from countr&
to country with respect to identical sales. At least one of the
countries using the Brussels definition ignores the "uplift" technique
on the ground that the administrative cost of determining the "uplift"
exceeds the revenue that 1t generates.

Third, if the use of the commercial invoice price, adjusted or
unadJusted, 1s not deemed appropriate to determine the dutiable value,
the Brussels countries may use a variety of other methods. Customs
officials may, for example, base dutiable yalue on the price at which
the imported goods are sold or are expected to be sold in the

importing country, adjusting such price to a c.i.f. port~of-entry
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basie; 1/ this technique is somewhat similar to that on which the U.S.
standard of "United States value" is based. Under other circumstances,
officials may base dutiable value :on the prices of goods comparable to
those belng imported, the anticipated rental charges during the
expected life of leased goods, or the cost of production of the ime
ported goods. g/ They may also have recourse to valuation by expert
appraisal.li/
| As noted earlier, the Brussels definition was drafted with the
intention of defining a value for customs purposes. Throughout its
development and use, the focus of attention has been on "customs"
valuation. Nevertheless, the countries involved have recognized the
relationship between the Brussels definition and the need to value
imports for statistical purposes. The Interpretative Notes recommend
that the member countries value all goods, including those that are’
dﬁtybfree or subject to specific duties, in accordance with the terms
of the Brussels definition. The Customs Co-operation Council, more-
over, has commented as followsajb/

It zghe Brussels definitiq§7 1s more precise than

the definition of value for imports ("transaction

velue") laid down for statistical purposes by the

Economic and Soclal Council of the United Nations,

but it has been agreed that values assessed under

the Brussels definition are valid, without any ad-

Justment, as transaction values under the ECOSOC

definition. Countrles applying the Brussels defi-

nition of value therefore have no problems as regards
furnishing data for international trade statistics.

1/ See Explanatory Notes, pp. 51, 161, 169, and 175.
2/ See Explanatory Notes, pp. 161, 167, 171, 173, and 179.
See Explanatory Notes, pp. 169 and 179. '
L/ customs Co-operation Council, The Brussels Definition of Value
for Customs Purposes, p. 31, ‘ ‘




Extent to which member nations conform to the
Brussels definition

To promote uniformity in the interpretation and application of
the Brussels definitlon, the Customs Co-operation Council 1s vested
with advisory responsibility.' As noted, the Convention provided for
e Valustion Committee on which each member nation to the Convention
has the right to be represented. The Valuation Committee, which meets
three times a year, is assigned the following tasks: l/

To circulate to the member nations informatlon con-
cerning the valuation of goods for customs purposes
by each of them;

to study the domestic laws, procedures, énd practices
of the member nations, and to make recommendations to
the Council or the member nations deslgned to secure
uniformity of appiication of the Brussels definition

and standardization of procedures and practices;

to prepare explanatory notes as a gulde to the appli=
cation of the Definition;

on its own initiative or on request, to furnish to
member nations informstion or advice on any matters
concerning the valuation of goods for customs purposes;

to submit to the Council proposals for any amendment
of the present Convention which it may consider desirable;

to exercise such other powers and functions of the
Council in relation to the valuation of goods for
customs purposes as the Council may delegate to it.

Under the Convention, member nations having disputes regarding

the interpretation and application of the Brussels definition are

directed to attempt first to settle them by negotlation. Falling that,

1/ Customs Co-operation Council, The Brussels Definition of Value for
Customs Purposes, pp. 21-22.
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the Valuation Committee will consider the disyuté and make recommendsa-
tione for its settlement. If that method fails, the Customs Co-
'opefaticn Council will.consider the dispute and endeavor to resolve
it; its fecommendations are binding only if the countries involved
agree in advance to accept them.

The principal trading partners of the United States that ﬁse the
Brussels definition of value endeavor to administer it uniformly. -
Nevertheless, differences exlst in the meanner in which they spply it.
As noted earlier, for example, some of the Brussels parties "uplift"
involce prices by certaln percentages when sppraising entries between
related partles or entrles by a buyer having exclﬁsive rights, Ap~
parently at times, the percentage "uplift" uséd;-even under similar
clrcumstances~~differg from country to counfry. Further, one country -
includes only 30 percent of airfreight costs in calculating dutiable
| value, a matter which temporarily has the taclt sanction of the
Brussels countries. Other differences in the application of the
Brussels definition relate to whether the countries include in "duti-
able value" such costs as unloading charges, interest costs involved
in long~term prepaid orders, and airfrelght costs from the’borAer f6
the nearest alrport at which the goods may be entered tﬁrough customs,
The countriles, moreover, do not consistently treatlthe time lag'that
they will permit between the time of purchase and the time of importa=-
tion before disallowing the commercial invoice price as a valild bgsia
for calculating customs value.

Most of the aforementioned varilances in the application of the

Brussgels definition are viewed b& the participating countries as
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"tolerances," which do not apprecisbly affect the stability and cer-
tainty with which the Brussels definition is applied. To assure that
the varistions in treatment are known, each member country is urged
by the others to publicize the criteris that it applies to these

"tolerance" aresas.

Appeals procedures

Nelther the texts of the Brussels definition, the Interpretive
Notes, nor the Explanatory Notes specify procedures for appealing
decisions of customs officlals. Presumsbly these are matters left
to the determination of each member country. Appeals from administran
tive valustions are made much less frequently in the courts of the
countries using the Brussels definitlon than in U.S. courts. The | '
relative rarity of litigation in the Bruseels countries probably reéults
from & varilety of factors. The notional or theoretical character of the
Brussels valustion standard sppears to make dutisble values difficult
to challenge. Even though the importer could clearly establish the
amount of the commercial involce price and expenses incurred in bring-
ing his goods to the place of Importation, such data wouid not |
conclusively indicate the notiocnal value to be determined., Further,
the loser in litigation Iin countries using the Brussels definition is
generslly required to pay the courts' cost plus the expenses of the
attorneys for each litigant. Finally, the Brussels countries have .
not traditionally decided challenged valuations by court appeal, but
by appeals to deslgnated officlals in the Customs administrative

hierarchy.
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Valuation Methods Employed by the United States and
‘ its Principal Trading Partners

The Committee on Finance directed the Commission to describe
the methods of valuation used by the United States and its prin-
cipal trading partners. The Commission has selected 14 countries
as the principal traging partners of the United States. These
countries were chosen largely on the basis of the volume of their
trade with the United States; in the aggregate they accounted for
about three-fifths of U.S. foreign trade in recent years.

The group of countries provides examples of the principal types of
valuation methods currently being uséd.

Ten of those selected heve acceded to the Convention on the Valua-
tion of Goods for Customs Purposes, signed at Brussels on December 15,
1950 (Belgium, Denmark, France, Italy, Luxembourg, the.Netherlands,‘
Norway, Sweden, West Germany, and the United Kingdom); the others.a£e
not signatories to the convention (Brazil, Canada, Japan, and Mexico).

The valuation methods used by the United States and its principal
trading partners are exceptionally diverse. The countries using the
Brussels definition of value, for example, use a notional c.i.f.
standard of valuation. The United States and Canada employ primarily
positive f.o.b. standards. Brazil and Japan use positive c.i.f.
standards. Mexico relies predominantly on official valuations.
However, the practical administration of most of these methods is
similar., Customs officers rely materially on commercial invoice

prices as the basic source of information for valuing imported goods.

Most goods shipped in international trade probably afe valued for
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customs purposes by the United States and its principal trading part-
ners on the basis of their cost to the buyer in a specified market

place,

United States

History of U.S. customs valuaticn

Notwithstanding that pressures for substantive changes have
occurred frequently, the principal features of U.S. valuation methods
have remained fairly constant for more than a century. Generally
since 1832, the principal basis of assessing ad valorem duties on mer-
chandise imported into the United States has beeﬁ the value of the
respective products in the country of exportatioﬁ.

Since colonial days, U.S. producers and importers have frequently
‘clashed over various aspects of tariff policy: the need for revenue,
the extent of protection, the rates of duty, the determination of
dutiable value,.and customs administration. On many occasions, fund-
amental issues regarding the manner of determining dutiable value
have been the subject of spirited controversy. Nevertheless, it is
often difficult in retrocspect to associate the valuation proviéione
actually adopted with positions held by either protectionist or anti-
protectionist forces at the time, or with the arguments of those seek-
ing to increase or decrease government revenue,

Three main periods can be distinguished in the history of U.S.
customs valuation: (a) 1789 to 1831, during which period a version

of "landed" value was used to determine dutiable value; (b) 1832

to 1882, during most of which time some version of a value
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in the country of exportation was used as the sole standard of valua~
tion; and (c) 1883 to 1967, the period during which the basic princi-
ple of valuation based on values in the country of exportation was
continued while a system of primary and slternative standards was

developed.

1789 to 1831: Landed value.--In contrast to the basis eﬁployed
during the past century, "landed" value constituted the nation's
original basis of determining dutliable value. The first customs ad-
ministration act, ;/ which implemented the first U.S. tariff act,
provided that dutisble value--

. + . chall be estimated by adding twenty percent to the

actual cost /of the goods/, if imported from the Cape of

Good Hope, or from any place beyond the same; and ten per-

cent on actual cost thereof, if imported from any other

place or country.

Dutieble value was to be computed by ascertaining the actual
purchase price of the goods at thelport of exportétion and by addiné
thereto an amount equivalent to 10 or 20 percent of the price--to
approximate the landed value at the port of importation. Dutisble
value, therefore, was intended to approximate crudely c.i.f. values,
il.e., values at the place of importation. Tariff laws enacted during
the néxt four decades continued to use the "Rule of Good Hope," i.e.;

to apply the 10 or 20 percent increment to some variant of value in’

the country of exportation,

1832 to 1882: Value in country of exportation.--In 1832 a sub=

stantive change in the U.S. basis of determining dutiable value was

1/ 1 U.S. Stat. 29, Act of July 31, 1789, sec. 17. |
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instituted--the Rule of Good Hope was repealed. }/ Congress took
such action to afford partial compensation to importers for the pré-
tective measures contained in the tariff acts of the two preceding
decades. g/ In effect, the elimination of the 10 or 20 percent incre=-
ment converted the U.S., basis of determining dutiable velue from a
landed value to a value in the country of exportation, thereby re-
ducing the amount of duties that could be collected at any given ad'
valorem rate. This event marked the beginning of the U.S. practice
of using some variant of f.o.b. value as the principal basis for
assessing U.S..duties--a ?ractice that, except for a short interrup-
tion in 1842, has since prevailed. From 1832 to 1883, morecver, the
United States employed a single standard of valuation under which the
dutiable values of imported goods were based on wholesale market

‘prices abroad.

The debates in 1832 marked the beginning of a continuing contro-

"

versy over the merits of "home value. Both the advocates and oppo-
nents, however, exhibited confusicn regarding the concept
of "home value" itself. To some, it apparently meant the cost

of the imported product, ex-duty, at the port of importation

(e.i.f. value); others equated it with the selling price of the

1/ Tariff Acts passed by Congress of the United States from 1739 to
1805, See Tariff Act of 1832, sec. L.

2/ The tariff acts of 1816, 182L, and 1828 were increasingly protec-
tive. They included so-called minimum valuation provisions which
gave virtually complete protection to the cotton- and woolen-
manufacturing industries. New administrative provisions were also
designed to provide increased protection, such as strict penalties
for underveluation.
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imported article in the United States (frequently termed "domestic
value"); to still others, it appeared to mean the selling price of a
similar American-produced article (American selling price in present-
day terms).

Although recourse to "home valuation" was advocated repeatedly for
more than a century, on only one occasion was it the genérallyvutilized
basis of valuation, and then ohly as a landed (c.i.f.) value and only
for an ephemeral period. The so-called Compromise Act of 1833 l/ proé
vided that after June 30, 1842, all goods "shall be assessed upon the
value thereof at the port where the same shall be’gntered, under such
regﬁlations as may be prescribed by law." _/; By the time that the
law became effective, strong opposition to hgme valuation had devel-
oped. The Tariff Act of 1842 was passed on August 30, restoring
market values abroad as the basis of dutiable value.

"Home valuation" was thus employed during a period of only 2
months. Nevertheless, from time to time throughout the following
century, its readoption was urged. From the beginning of the contro-
versy over home valuation, high-tariff advocates aligned themselves on
the side of home valuation, however defined. Their position followed
logically since "home values" would be almost always higher than

f.o.b., values.

1/ L Stat. 630, Act of March 2, 1833, chap. 55, secs. 3 and L.

g/ In defending this provision against violent opposition, Henry
Clay pointed out that home valuation restored the landed value con-
cept of valuation, which had so far been the basis of dutiable value
in the United States and which had only recently been abandoned by
the repeal of the Rule of Good Hope. '
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Various claims were advanced to support the use of home valuation,
particularly as it related to "domestic yalue" and values based on prices
of American articles. Proponents claimed that thé #erifiéation of wvalues
in the foreign country, where the articles origihated, was both diffi-
cult and needlessly expensive. They held that procedures of ascer-
taining values abroad lacked uniformity, owing to differences in both
the availability of information from different foreign sources and
the abilities of the respective appraisers. They maintained that thé
obstacles to ascertaining dutiable value in the foreign country en-
abled importers to undervalue their merchandise. l/ Some claimed
that valuations determined on the basis of values abroad were in-
sensitive to the price fluctuations of the imported article in the
U.S. markets, with the result that the duties imposed were sometimgs

" too large, or too small, in terms of actual U.S. selling prices. g/
" Problems associated with depreciafing foreign currencies were also
given as reasons for not using foreign valuation; g/ it was. claimed
that such depreciation reduced dutiable values, which, in turn, re-
sulted in a loss of duties themselves.

Opponents of home valuation, on the other hand, alleged that it

would be discriminatory and unconstitutional. &/ The Constitution

1/ Financial Report of 1830, cited by U.S. Tariff Commission, Infor-
mation Concerning American Valuation as the Basis for Assessing Duties
Ad Valorem, 1921, pp. 26-28. See also: Report on Finance, 1849-50,
p. 17, cited by U.S. Tariff Commission in the same report, p. 21l.

o/ Financial Report of 1830, op cit.

3/ Tobid.

E/ U.S. Congress, Congressional Debates, IX, pt. I, pp. 694~T709;
U.S. Treasury, Annual Report, 1841, pp. L464-66; and letter of Secre-

tary Guthrie addressed to the chairman of the Committee on Ways and
Means on June 7, 1846, cited, U.S. Tariff Commission, Information
Concerning American Valuation, pp. 28-32.
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provides that duties shall be uniform throughout the nation and that
preferences shall not be afforded to ports in one State over those in
another. l/ It was argued that by definition home value generally im-
plied different duties collected at different ports. If home value
were defined as the c.i.f. value, it would vary--as will the duties
based thereon--according to the costs of landing the article in the
respective ports of importation. Should the U.S. selling price of the
imported article ("domestic value") be the dutiable value, it might
also vary at the different ports of the country. g/ Home valuation,
therefore, was deemed to discriminate against some ports, thereby ren-
dering its use both undesirable and unconstitutional. Another concern
of the épponents of home valuation was that duties thus determined
would be unstable and unpredictable, since they would be based on widely
‘ fluctuating U.S. selling prices of the imported articles. §/ Home.vél-
uation was opposed by some because of the administrative difficulties

anticipated in shifting to another system of valuation.

1883 to 1967: Development of primary and alternative standards.--

Although the United States has continued since 1883 to rely predomi-
nantly on market values abroad as a basis of determining dutiable
value, it has developed a series of "primary" and "alternative" bases

of valuation.

1/ U.S. Constitution, art. I, sec. 8, cl. 1 and sec. 9, cl. 6.

2/ Letter of Secretary Guthrie, op. 01t.

' ;/ U.S. Congress, Congressional Debates, VIII, pt. IT, p. 3777, and
letter of Secretary Guthrie, op. cit.
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Cost of production {1883).--Before 1883 dutiable value had
generally been determined as a practical means of valuation on the
pasis of the invoice of the purchased goods, whenever such invoice
appeared to the appraisers to be complete and free from fraud. 1In
some instances, however, such as consigned goods, no actual sales had
occurred and no invoices could be produced to show the actual prices
paid for the articles. This and other problems gave rise to the
designation of an alternative basis of valuation. The alternétive,
called "cost of production," was provided for in the Tariff Act of
1883. Appraisers were required to ascertain the cost of materials
used in the imported article and the expense of manufacturing ahd
preparing it for shipment; this estimate of costs, which was an
approximation of value in the country of exportation, was taken as
dutiable value.

United States value (1897).--The Dingley Act of 1897 pro-
vided for recourse to a second alternative standard of value if cost
of produétion could not be established; this alternative became known

1

as "United States value." Whereas the first alternative, cost of

' so that the various cost

production, was to be built up "from below,'
components would approximate values abroad, United States value was
to approximate it "from above." Accordingly, the selling price of
the same or similar‘product in the U.S. market was to be taken as a
point of departure; profits, inter-country freight and insurance, and

importing expenées were to be subtracted from such price to approxi-

mate the value in the country of 6rigin.
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By 1897, therefore, the United States had developed a valuation
gystem, which featured one primary valuation standard ( a version of
forelgn market value), a first alternative (cost of production) to
be uged If the primary standard could not, and a second alternative
(United States value) to be employed if neither of the other methods
could be used. _

Export velue (1921).--The U.S. valuation system was further
complicated in 1921 with the introduction of "export value'--the
pelling price abroad for export to the United States~-as an alterna-
tive primasry standard of veluation. Henceforth, goods were to be
valued at thelr forelgn market value for home consuﬁption or their
"export value," whichever was the higher.

The introduction of export value into the U.S. valuation system
‘was induced by upheavals in world prices and the internstional mone-
tary system following World War I. With the rapid depreclation of
the foreign currencies, export prices of U.S. imports (in U.S. dollars)
were frequently higher than the prices of the respectlve goods for
consumption in the exporting country. In other words, the export
price was often higher than the foreign market value, which had
constituted the primery basls of valuation.

Principally to accord U.S. producers more protection, therefore,
the Emergency Tariff Act of 1921 provided that the dutisble value should
reflect either the price of the product as exported to the Unilted States,

or its price in the market of the exporting country, whichever was
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higher. Iater, after the Customs Simplification Act of 1956 became
effective, this new basis for determining dutiable value, export value,
was to become the most important standard in the U.S. valuation
system.

Unsuccessful attempt to revive "home.value".--Concurrently
with the introduction of the export value standard, the use of "home
value" (termed "American value") as the primary standard again became
an important issue. The subject was discussed extensively in connec-
tioq with the Fordney-McCumber tariff act (1922)--this time in the
context of domestic value and the American selling price. As their
predecessors had done, proponents of American value claimed that it
was needed not only to eliminate fraudulent undervaluation, but also
to avoid thevdifficulties associated with the depreciation of foreign
currencies.-}/ Various European currencies had depreciated materially
after World War I; such depreciation, in turn, had contributed to both
instability and uncertainty in the dutiable values of U.S. imports.
These facts were given particular emphasis by protectionist forces--
revealing again their strong support of American valuation.

The Fordney bill initially passed by the House provided that the
"American selling price" should constitute the dutiable valﬁe of all

jmported products having a "comparasble and competitive" counterpart

1/ U.S. Congress, House, Committee on Ways and Means, H. Report 248,
pt. 1, pp. 21-25, 6Tth Cong., lst sess.
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in the United States. TFor other imported articles, dntiabie value
was to be based on the selling price in the United Stafes‘of the im-
ported article itself (termed "domestic value").. The bill in this
form, however, was not enacted. The Senate found both American sell-
ing price and domestic value unsuitable for general application. ;/
American selling price was objected to as a device that disguised a
high level of protection, which could only be achieved under a foreign
value basis by using extraordinarily high rates of duty. Although
some Senators found no fault with the level of protection contem-
plated, they objected to the use of American sellihg price because
they deemed it to be the wrong means for‘achievihg that end. The
objection was also raised that customs officials would encounter
Agreat difficult& in determining the comparability of the respective.
products; hence, thé American selling price could be ascertained for
only a limited number of unambiguously compéfable domestic. and foreign
products. This situation in turn, it was predicted, would invite
litigation by importers and would disrupt trade. The use of domestic
value as a basis was bpposedvlargely because it was subjéct‘to fluc£u~
ation and thereby provided an unstable basis for assessing duties.
Foreign value.--Before 1922 the term "foreign value" rarely

appeared in the U.S. Statutes dealing with customs valuation. g/

1/ U.S. Congress, Senate Finance Committee, S. Report 595, pp. L4-O.
67th Cong., 2d sess. ‘

g/ The Tariff Act of 1842 used the term foreign value largely in a
generic sense as synonymous with value in the country of origin. This
instance is believed to be the only occasion that the term was used in
U.S. valuation laws before 1922,
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Generally, U.S. tariff acts provided that some variant of the foreign
market value of imported goods, i.e., the market value for domestic
consumption in the éountry of exportation, would be the basis of
dutiable value. The dutiable value which resulted, however, wés
given no specific name. In fact, between 1832 and 1883 there was no
particular need for such name, since only one valuation standard
existed at a time in this period. After 1883, however, several al-
ternative standards were gradually introduced, and the resultant

' and

values were named--e.g., "cost of production," "U.S. value,'
"export value."

In the Tariff Act of 1922, the term foreign value was given a
statutory meaning which was substantially more refined in its pre-
cise wording.than in earlier tariff acts. Section 402(b) of the
1922 act defined foreign value essentially as the market value of the
respective commodity for domestic consumption in the country of
exportation.

American selling price (1922).--Notwithstanding its unwillf
ingness to make American selling price the principal basis of ﬁ.S;
valuation, the Congress had recourse to this standard in two provi-
sions of the Tariff Act of 1922. The American selling price (ASP)
basis of valuation was specified as (1) the primary standard in thé
valustion of benzenoid chemicals, and (2) a standard that could be
applied in the administration of the so-called flexible tariff pro-
vision. When ASP was applied, the dutisble value of the merchandise

involved was to be the American selling price of the domestically
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produced counterpart of the imported article; if no domestic counterpart
exlsted, the regular standards of valuation, in specified order; were
to be employed.

Under the flexible tariff provisions (sec. 315 of the Tariff Act
of 1922 and sec. 336 of the Tariff Act of 1930), the primary basis of
valuation for an imported article could be changed under specified
circumstances to ASP by proclamation of the President, after investi-
gation and report by the Tariff Commission respecting the difference
between the costs of production of the article in the United States
and in the principal competing foreign country. }/

The speclal consideration accorded benzenoid chemicals is at~
tributable to the desire to protect the war-stimulated domestic
. "infant" chemical industry. Use of the ASP for assessing the
duties on these imports was prescribed whenever the imports were
"competitive" with similar articles produced in the United States.

The ASP method of customs valuation in such circumstances was adopted
for the avowed purpose of providing maximum protection without the
use of overtly exorbitant rates of duty. Owing to the large number

of articles as well as the volume of trade involved, the use of ASP

1/ Under sec. 336 of the 1930 act {and similarly under the 1922 act),

the President may increase or decrease a duty fixed by statute, in
accordance with the Commission's findings, but such increase or de-
crease may not exceed 50 percent of the rate of duty. If the cost
difference cannot be equalized by rate changes, the American selling
price may be adopted as the basis of duty assessment. When the basis
of valuation is changed to ASP, the statutory rate of duty cannot be
increased but may be reduced by not more than 50 percent. Under the -
trade agreements legislation, the provisions of sec. 336 are inappli-
cable to any commodity on which a tariff concession is in effect pur-
suant to a trade agreement. '
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valuation for benzenoid chemicals haé‘been of much greater importance
than that for the other commodities made subjeét to ASPQ |

The Tariff Act of 1930.--General use of American valuation
was again strongly urged preceding the enaétment of the Tariff Act of
1930. Nevertheless, the valﬁation provisions of this act remained
essentially the same as those of the Tariff Act of 1922. 1/ Foreign
or export value, whichever was higher, continued to be the primary
basis of valuation; 2/ the first and second alternative bases of
valuation continued to be United States value and costvof production.
As p?eviously indicated, American selling price waé»also to be uéed
in determining the dutiable value of certain articles.

Customs Simplification Act of 1956.--During the early 1950's,
" the Treasury Department proposed on several occasions that "foreign
‘value" should be eliminated as a U.S. standard of valuation. An ob-
jective of this proposal was to simplify aﬂd expedite customs admin-
istration. Discontinuation of the use of foreign value would elimi-

nate the necessity of making simultaneous determinations for both

l/ In response to the vigor with which the proposal was advanced
that American valuation be made the major basis of U.S. customs valua-
tion, the Congress instructed the U.S. Tariff Commission to compute
a set of "converted" rates of duty that might be used in conjunction
with domestic valuation (sec. 340, Tariff Act of 1930), and to survey
various possible systems of customs valuation (sec. 642)., The Commis-
sion subsequently submitted two reports--Domestic Value-Conversion
Rates (1932) and Methods of Valuation (1933). 1In its reports, the
Commission stated that the goal (under sec. 340) of computing "equiva-
lent" ad valorem rates could not be satisfactorily achieved; it also
pointed out that, if domestic valuation were used, a given product
could have more than one dutiable value, depending on the particular
channel of trade through which it was imported.

2/ Tariff Act of 1930, sec. LO2. »




export value snd forelgn value, to ascertain which was higher.
Moreover, the determination of exp'ort value was much easier than
that of the foreign velue; usually most of the pertinent information
was to be found within the United States.

The Customs Simplification Act of 1956 amended the Tariff Act
of 1930, creating, in effect, a new group of valuatlion standards.
For the appraisement of most articles, the foreign value standard
was eliminated, and export value was made the primary basis of
valuation. With certain changes, both United States value and
cost of production (renamed constructed value) were retained as
the first and second alternstive standards. The meé.ning of the
sfanda.rds was modified, however, by changes in the statutory
language and by the inclusion in the law of definitions of certain
terms.

Notwithstanding that substa.n’c.ial administrative advantages
were afforded by the elimination of foreign value, the Congress
was unrilling to make the change for all imported articles. Be-
cause the export values of some imported products were lower than
their foreign values, the contemplated change in the valuation
system was expected to have a duty-reducing effect. A survey
at the time indicated that dutiasble values of merchandise subJect
to ad velorem duties, and the duties collected thereon, would

be reduced on the average by sbout 2 percent.
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’

Although the effect of the proposed change thus appeared to be negli-
gible, the dutiable values of some articles would.have.been substantially
affected. Accordingly, the Secretary of the Treasury was instructed
to prepare a list of commodities which, if appraiséd under the new
valuation standards (section 402), would have been valued at 95 per-
cent or less of the value at which they were actually appraised in,

the 12 months ending June 30, 1S54. The articles so identified were
included in a "Final List" and were to continue to be appraised under
the old standards (now section 402a)., The "Final List" was published
by the Treasury Department on January 28, 1958, ahd.the valuation pro-

visions of the 1956 act became effective 30 days later.

Current U,S. valuation methods

Current U.S. law establishes nine individual valuation standafds.
Four standards are provided for in section.L02 and five standards,'in
section 402a of the Tariff Act of 1930, as amended. The nine stand-
ards are as follows:

Section LO2 ~ Section LO2a

Foreign value
Export value Export value.
United States value United States value
Constructed value Cost of production
KX FXK
American selling price American selling price

The standards established in section 402 and those provided in
section 402a differ significantly; such differences are complicated
and involve many legal and administrative niceties. Even those that

are identical in name differ in the criteria applied and the resulté



obtained. The major distinctions between the standards are discussed
later in this section. Despite the many variations iﬁ valuation re-
sulting from use of the nine standards, however, two common patterns
prevail. The seven standards other than the two named American selli-
ing price base dutiable value on the value of gocds in the country of
exportation, while the American-selling-price standards provide that
goods will be valued on the basis of the selling price in the

United States of the domestic counterpart of the imported article,

The choice of which of the several standards shall be used to
value & given entry is specified by law. In effeét, six different
valuation "systems" are provided, each "system" consisting of a pri-
mary standard and two or more alternative standards. Each "system"
applies to a different group of articles. E;ch of the nine individual
standards is employed in more than one "system." Indeed, a given indi-
vidual standard may serve as a primary standard in one "system," but
an alternative standard in another; moreover, a standard may serve
as the first alternative in one "system" and the second alternative
in another.

The category of articles to which each of the six "systems"
applies, and the primary and alternative standards (in order of prec-
edence that apply) are as follows:

Articles Standards
1. Those not on the "Final List" and As defined in sec. L02:
not subject to ASP valuation a. Export value

b. United States wvalue
¢, Constructed value



of importance in use.
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Articles

- Those on the "Final IList" and

not subject to ASP valuation

Benzenoid chemicals subject to
ASP valuation and not on the
"Final List"

Benzenoid chemicals subject to
ASP valuation and on the
"Final List"

Those subject to ASP valuation
under sec. 336 and not on the
"Final List" 1/

Those subject to ASP valuation
under sec. 336 and on the
"Final List" 2/

Standards

As defined in sec. 402a:

a. Foreign value or export
value, whichever is
greater

b. United States value

c. Cost of production

As defined in sec. L402:
a. American selling price
b. United States value
c. Export value
d. Constructed value

‘As defined in sec. 402a:

a. American selling price

b. United States value

c. Foreign value or export
value, whichever is
greater

d. Cost of production

As defined in sec. L02:
a. American selling price
b. Export value
c. United States value
d. Constructed value

As defined in sec. L0O2a:
a. American selling price
b. Foreign value or export
value, whichever is
greater
c. United States value
d. Cost of production

The six "systems" are listed above approximately in their order

The great bulk--perhaps nine-tenths--of the

invoices covering merchandise subject to ad valorem or compound rates

1/ The only articles currently subject to this "system" are canned
clams and related products, not including razor clams.

2/ The only articles currently subject to this "system" are rubber-
soled fabric-upper footwear and wool knit gloves valued at not. over

$1.75 per dozen pairs.

years.

No such gloves have been imported in recent’
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Of duty are valued under the first "system" listed, and probably

the great majority of the remainder are valued under tﬁe secqnd.

The final four "systems" are those in which American selling price
constitutes the primary basis of valuation. Among these four "systems,"
the two pertaining to benzenoid chemicals together are substantially

. more important than the other two.

As noted above, four valuation standards are provided for in
section 402 of the Tariff Act of 1930, as amended. Four of the five
valuation standards in section 402a of that Act are variations of
the section 402 standards, but the fifth standard in section 402a
(foreign value) does not have a counterpart in section 402. For sim-
plicity, the criteria of each of the section 402 standards and then
the chief differences between them and the other five standards will
be generally described.

The criteria of the four standards in.section 402 are as fol-
lows:

a. Export value.--The price, at the time of exportation to

the United States, at which merchandise identical with

or similar to the imported merchandise is freely sold or

offered for sale in the usual wholesale quantities in the

Principal markets of the country of exportation for export

to the United States, packed ready for shipment.

b. United States value.-~The price, at the time of exporta-

tion of the merchandise being valued, at which merchandise

identical with or similar to the imported merchandise is

freely sold or offered for sale in the usual wholesale

quantities in the principal U.S. market, packed ready for

delivery, less (a) the usual commissions or usual profit

and general expenses on sales in the United States,

(b) the usual cost of shipping it from the point of ship~-

ment in the forelgn country to the place of delivery in

the United States, and (c) all customs duties and other
Federal taxes applicable by reason of importation.
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¢. Constructed value.--The sum, at a time sufficiently
before the date of exportation to permit production, of
the cost of producing such or similar merchandise and
the usual general expenses and profilt on sales of such
merchandise made in the country of exportation, 1n the
usugl wholesale quantitles, for export to the Uhited
States, packed ready for shipment.

d. American selling price.--The price, at the time of
exportation of the imported article to the United States,
at which an article 1/ produced in the United States and
packed ready for delivery is sold or offered for sale

for consumption 1n the principal U.S. market in the usual
wholesale quantities; or the price which a U.S. manufac-
turer would have received or was willing to recelve for
it when sold for consumption in the United States.

"Foreign value" is defined generally in section 402a as--
The price, at the time of exportation to the United

States, at which such or similar merchandise is freely

offered for sale in the usual wholesale quantities for

consumption in the exporting country to all purchasers

in the principal markets in that country, plus the cost

of packing the merchandise for shipment to the United

States.
"Foreign value" differs from "export value," as both are defined in-
sectioh 402s, primarily for one reason--the price at which goods are
sold for home consumption in a foreign country may be higher or lower
.than the price at which such goods are sold for exportation to the
United States. The imposition of an internal tax on the sale of the
article for home cohsumption is frequently a major factor which causes
the home consumption price to be higher than the export price of the
article which usually does not include the tax. The other major

factor is, of course, whether the article can or cannot command a

price in the foreign market for homeiconsumption which is higher thar

_/ Like, similar, or competitive article aependlng on the class of
merchandise; see the headnotes in appendix D.
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the world price for such article.

‘As noted earlier, }/ the four pairs of standards enumerated in
sections 402 and 402a appear identical, but differ significantly.

Some distinctions between them result from differences in the statu-
tory language and some from differing definitions given to common
terms.

The two standards entitled "United States value" differ in their
treatment of the amounts that may be deducted from the sale price of
the imported merchandise in the United States to allow for commissions,
profits, and general expenses of the importer. Section 402a fixes
meximum percentages which limit the amount of commissions (6% of the
domestic selling price), profits (8%), and general expenses (8%) that
may be deducted. Section hOé specifies that the usual commissionsg
profits, and expenses will be deducted in determining dutiable value.
The latter practice (sec. L02) results in a "United States value"
which in most instances more closely approximates the commercial price
of the article at‘its source than the 402a standard. |

The "cost of production" standard in section 402a is the counter-
part of "constructed value" in section 402. Under "cost of produc-

" minimum profits of 8 percent and minimum expenses of 10 percent

tion,'
of the cost of materials, labor, etc., must be included in the duti-
able value of an article. Under "constructed value," however, the

usual profits and expenses are to be included.

;/ See the first paragraphs in fhis section.
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Certain common terminology appearing in the valuation standards
of both sections 402 and 402a have different meanings. Section 402
statutorily defines these terms to have meanings that differ from
their meanings under section 402a whick, lacking statutory definition,
have been established by administrative or judicial precedent over a
long period of years. The term "usual wholesale quantities" in sec-
tion LO2a, for example, means the price freely offered for quanti-
ties in which the largest number of sales are made. Under‘section
462 it means the price freely offered for quantities in which the
largest volume of sales is made. The latter interpretation, of
course, frequently results in lower dutiable values than the former.
The term "freely offered" in section 402a contemplates the highest

price that any willing buyer will pay for the foreign goods in the

"usual wholesale quantities.” Under section LO2 the term means the

highest price any industrial user or reseller other than retailer

(or retailer if the others do not exist) will pay for the "usual

1

wholesalé quantities." Again, when the interpretétion of the stand-
ard results in differences in dutiable value, that provided fof in
section 402 results in lower dutiable values. Additional distinc-
tions, of lesser importance, in the meaning of common terms at times

result in dutiable values under section L02a that differ from those

under section L4O02.

Principal Trading Partners of the United States
As indicated earlier, the Commission, for purposes of this re-

port, identified 14 countries as the principal trading partners of
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the United States. Ten of them use the Brussels definition of value.
As required by the Brussels valuation convention, each'hag implemented
the Brussels definition in its national laﬁs. Their individual
statutes do not differ significantly from the Brussels criteria.
Since the Brussels definition of value was discussed in an earlier
section of this report, the laws and regulatiops of these 10 prin-
cipal trading partners of the United States will not be discussed
here. The valuation methods used by the remaining four countries<-
Brazil, Canada, Japan, and Mexico--are discussed separately in sub-
sequent sections.

The resolution of the Senate Finance Committee; which initiated -
this investigation, directed the Commission to describe instances
. where the valuation methods of the United States or its principal
‘trading partners caused dutiable values to be "in excess of landed
values." The Commission has been ﬁnable to conduct an exhaustive
inquiry on this particular point. The following general comments,
however, may be of‘help to the Committee. Instances in which the
dutiable values of imported goods exceed their landed values occur -
infrequently. Such eventuality could occur under the valuation sys-
tem of almost any country when such s result was not intended.
Cértain customs regulations of Brazil, Canada, Mexico, and the United
States, however, appear‘either to provide designedly for the appraise-
ment of goods at values higher than their landed values or to grant
administrative authority under which such results could be accom-

plished. Under the American-selling-price standard, for example,
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the dutiable values of benzenoid chemicals and thé other products sub-
ject thereto are frequently in excess of the landed value of the im-
ported product, although only a very small share of U.S. imports

afe valued under the American-selling-price standard. The condi-
tions in which dutiable values in excess of landed values may also
occur under the Brazilian, Canadian, and Mexican methods of valuation
will be discussed in the following sections. The Commission does not,
however, have information to indicate how frequently such instances

occur.

Brazil

Under the primary standard of valuation used by Brazil, the duti-
able value of imported articles is determined by the sum of their
"foreign value" and insurance and freight charges to the port of entry
(c.i.f. value). The "foreign value" is defined as the wholesale price
in the country of exportation at which such or similar goods are of-
fered at the time of exportation, plus packaging costs and delivery
expenses to the port of exit, less any internal consumption taxes in
the exporting country reimbursable upon export of the goods. If,
after inspecting the goods, the Customs official disputes their foreign
value as declared by the importer on the invoice, the former has 8 days
in which to establish a new value. The new value may then be contested
within 30 days by the importer with the Inspector of Customs. If the
Inépector does not render a decision within 30 days of the lodging of
& complaint, the importer's declared value is temporarily accepfed for

purposes of clearing the goods but the importer must guarantee or
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deposit the claimed difference pending a determination of the legal
dutiable value. |

When the foreign value of imported goods cannot be verified, the
dutiable value is based on the current Brazilian wholesale price of
the merchandise, less amounts equivalent to the duties and taxes inci-
dent to importation, and after deductions of 30 percent for the im-
porter's profit and expenses. This alternative standard could result
in dutiable values in excess of the landed values of the imported
goods. In most instances, however, the 30-percent deduction probably
counterbalances the difference between the landed duty-paid value and
the Brazilian wholesale price,

For some years, the Brazilian Government has had the authority
to establish official minimum valuations when it deems that price

fluctuations make it difficult to establish dutiable values or that
imports are injuring, or threatening to injure, domestic industries, ;/ |
Apparently this authority has been used infrequently; minimum values
were established for certain typewriters (1959), flashlights (1959),
flashlight batteries (1963), caustic soda (1966), and certain artic
ficial fibers (1966).

Brazilian customs law and exchange controls have recently been
substantially revised, the changes becoming effective early in 1967. g/
Although these revisions involved major commercial policy changes,
they did not appear to modify materially Brazil's system of customs

%/ Art. 9 of Decree Law 324l of 1957 and art. 6 of Decree law 63 of
1966 (Airgram A-555, Rio de Janeiro, Dec. 12, 1966). ’ :

2/ Decree Law 37 of Nov. 38, 1966; Decree Law 63 of Nov. 21, 1966,
and Resolution L1 of the Central Bank, Nov. 25, 1966.
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valuation. Nevertheless, the new legislation specifically authorized
the Brazilian customs authorities to establish official minimum valua-
tions if needed to protect domestic producers from increased imports
that might result from the altered tariff and exchange control regula-
tions. The extent to which the authority will be used cannot, of
course, be predicted; Brazilian officials have indicated that it will

be used sparingly.

Canada

The Canadian standards of valuation generally equate the dutiable
value of imported goods with values in the country of exportation.
The primary Canadian stendard--so-called fair market value--is based
on the value of goods like those imported that are sold for home con-
‘sumption in the country of export. The criteria for determining "fair
market value" is stated in great detail, and a number of alternative
criteria are provided. In some instances, the cost of production of
the article abroad, plus an allowance for gross profit, may be used to
determine dutiable value. Under specified clircumstances, moreover,
the Governor in Council or the Canadian Minister of National Revenue
is suthorized to prescribe the manner in which dutiable value is to
be determined. Finally, however determined, the dutiable value of
imported goods may not be less than the amount for which the goods
were sold to the Canadian importer, valued at the border of the export-
ing country, less any depreciation that may have occurred between the

" time of purchase and the time of exportation.
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Under Canadian law, the "fair market value" of imported goods is
the value of like goods at the time and place of exporﬁ, sold at arms
length under competitive conditions for home consumption, to vendors
at the same or substantially the same trade level as the importer, in
the same or substantially the same quantities, ahd in the ordinary
course of trade. In the event that certain of these conditions cannot
be met, alternative criteria delineated in the customs law may be used.
For example, if no sales for home consumption were made to purchasers
located at the place of exportation, sales to purchasers located near-
est thereto may be used; or if no sales occurred at the time of export,
the most recent sales prior to the time of exportation that fairly re-
flect the market value of the goods may be used; or if no sales were
.madé to home purchasers at substantially the same trade levei as the
importer, sales to home purchasers at the nearest’subsequent level may
be substituted. If like goods were not sold for home consumption in ~
the country .of export or were sold under circumstances that would not
meet the criteria of "fair market value" but similar goods were so
sold, the value for duty of the imported goods is based on the aggre-l
gate of the cost of production of the imported goods and a calculated
amount that is the same percentage of that cost as the gross profit
on the similar goods was to their cost of production.

If the Miniéter of National Finance reports to the Gpvernor?in-
Council that material injury hag been or ﬁay be caused to any industfy
~ in Canaga, or any portion thereof, by reason of the importation.of new

or unused goods at a value for duty less than the cost of production
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thereof, plus a reasonable amount for gross profit, the Governor-in-
Council may authorize the cost-of- production standard fo be used.
Under this standard, the dutiable value is based on the cost of produc-
tion in the producing country, plus a reasonable amount for gross
profit.

Under a variety of circumstances, Canadian law authorizes the
Minister of National Revenue to establish the manner in which the
dutiable value of imported goods shall be determined. Aside from the
authority of the Minister described above, the Minister may establish
the manner of determining dutiable value whenever ﬁe'finds valuation
impracticable under the regular standards of valuation. He may also
do so if the goods exported to Canada are intended for branch plant
‘use, are obsolete, are not of prime quality goods, or constitute Job
lots. The dutiable values determined pursuant to such administrative

regulations may be higher than the landed value of the imported goods.

~Japan

Japanese law provides a primary standard of valuation and a
single alternative standard for customs purposes--both of which value
imports c.i.f. port of importation. The primary sfandard equates
dutiable value with the price ef the imported goods sold in ordinary
wholesale quahtities‘and in the ordinary course of trade in the ex-
porting country at the time of exportation, excluding recoverable
taxes paid in the country of exportation, and including the ordinary

expenses incurred up to the arrival of the goods at the port of
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importation. If the value of the imported goods themselves cannot be
determined, dutiable value may be based on values of‘tﬁe same kind or
similar goods which arrived at the port of importation at or near the
arrival time of the goods being entered. If the entered goods are
transported by air, the cost of freight and insurance for ocean ship-
ping is used in some instances to determine the dutiable value of the
'goods.

If dutiable value of the imported goods cannot be determined on ,
the basis of the primary standard, the law provides that valuation
shall be based on the domestic wholesale price of thg same or similar-
kinds of goods in Japan, deducting amounts equivalent to customs du- )
ties and expenses incidental to delivery from the port of importation
fo the Japanese wholesale market; reasonable adjustments are to be ;
‘made in the values thus determined fo take into account the differ-

ences between the "similar" goods and the goods being appraised.

Mexico
In Mexico's valuation system dutiable values are based,largely.on
official values deterﬁined by the government. The primary standard of
valuation is the official "price," or the invoice price, whichever is
the higher. When no official priée has been established, the value
for duty is designated as the invoice price or the highest foreign
market price among the countries of export. The dutiable value of
relatively few imports is determined according to this standard. In

~ most cases, dutiable values are based on the official prices.
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Official prices are established by the Secretary of Finance and
Public Credit. The Secretary is directed to base suchlprices, first,
on the wholesalg priée of the imported merchandise in the principal
exporting country, or, second, on wholesale prices of'equal or similar
merchandise in the Mexican market. Furthermore, if the wholesale
price in the principal country of export is "notably less" than the.
price for similar Mexican merchandise or less than the cost of produc-
tion of similar merchandise in Mexico, the Secretary is directed to
fix the official price on the basis of the Mexican wholesale price or
the Mexican cost of production. In the absence of'other means, the
appraiser is directed to estimate the dutiasble value of the goods
concerned on the basis of whatever information is available to him.

" As is apparent from the above description, Mexican officiai prices
.can in some instances be higher than the landed value of the goods

being appraised.
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Appendix A, U.S. Tariff Commission, Notice of Investigation

UNITED STATES TARIFF COMMISSION
Washington
[ 332--148 ]

NOTICE OF INVESTIGATION OF VALUATION LAWS OF THE UNITED STATES
AND OF THE PRINCIPAL TRADING PARTNERS OF THE UNITED STATES --
PUBLIC INVITATION TO COMMENT

In response to s resolution of the Committee on Finance of
the United States Senate, dated February 9, 1966, the United
States Tariff Commission, under suthority of section 332 of the
Tariff Act of 1930, as smended (19 U.S.C. 1332), has instituted
an investigatlon to determine the methods of vaiﬁation used by
the United States and by the princlpal trading partners of the
United States in determining the duty epplicable to imports.

The resolution directs the Commission to submit to the
Senate Finance Committee not later than June 30, 1966, a pre-
Liminary report containing (a) a description of the methods of
valuation used by the United States and of the principal trading
paftners of the United States, (including those instances whgre
valuation 1s in excess of the landed values) and (b) a comparative
analysis of the baslc differences between such methods of valua-
tlon and the valuation results they produce.

The resolution further directs the Commission to submit a
final report not later than February 28, 1967, which shall include

suggestions and recommendations for improvement of the customs

Al



valuation laws of the United States, including the Commission's
| views as to the fessibllity and desirabllity of adopting the
Brugsels definltlon of value for customs purposes and asvto means
appropriste for adopting such definition of value with the least
practicable effect on trade. (The Brussels definition of value
was establlished under the Convention on Valuatlon of Goods for
Customs Purposes, signed on December 15, 1950.)

The Commission urges all interested partlies to submit written
views pertinent to the investigstion at the eafliest practicable
date but no later than April 15, 1966. Because of the large
anticipated response to this invitation, the Commission will
merely acknowledge the recelpt of timely submissions with the
-agsurance that they willl be glven due consideration.

A public hearing, at which interested parties will be given
opportunity to be preseﬁt and to be heard, will be snnounced at
a date subsequent to the Commission's preliminary report to the
Senate Flnence Committee.

Copies of the resolution of thé Senate Finance Committee snd
the Brussels Definition of Value for Customs Purposes are appended.

Detalled informetlon concerning the definition is contained
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in a publica.tion of the Customs Co-operation Council, 40, Rue
Washington, Brussels 5, Belgium, titled "Customs Valuation" ’
Doc. 7500 (1960).
By direction of the Commissiont : g ' '
;%2' L—/(3§§Z¢zz¢53
DONN N. BENT
Secretary

Issued February 11, 1966.
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RESOLUTION

Be 1t resolved by the Committee on Finance, that the United
Stetes Teriff Commission is hereby directed, pursuant to section
332 of the Tariff Act of 1930, to make aﬁ investigation of the
methods of valuation used by the United States and py the principal
trading partners of the Unlted States to determine the duty
applicable to imports, and to submit to the Senate Finance Com-
mittee a preliminary report thereon not later than June 30, 1966, |
and a final report therePn as soon thereafter as.practicable but
not later than February 28, 1967.

The preliminary report shall set forth (a) a description of
the methods of valuation used by the United States and of the
principal trading partners of the United States, (including those
instances where valuation 1s in excess of the landed value) and
(b) a comparative mnalysis of the basic differences between such
methods of valuation and the veluation results they produce.

The final report shall include suggestions sand recommendationé
for improvement of the customs valuation laws of the United
States, including the Commiesion's views as to the feasibility
and deslrability of adopting the Brussels definition of value

for customs purposes and as to appropriate means for adopting
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such definition of value with the least practicable effect on
trade. 1/

In the course of this investigation, the Commission shall
hold hearings, giving adequate opportunity to interested parties
‘to appear and be heard. It is the Committee's desire that the
Treasury Department and other interested governmenﬁ agencles fully

cooperate with the Tariff Commission in this investigdtion. 

l/ The text of the Brussels Definiﬁion of Value for Customs Pur-
poses appears in the resolution, but it is omitted from this appen-
dix, since it is published in Appendix B.
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Appendix B, Excerpts From Texts Setting Forth Standards
of Valuation

1. General Agreement on Tariffs and Trade

Article II

Schedules of Concessions

% % X % ¥ ¥

3. No contracting party shall alter its method of determining
dutiable value or of converting currencies so as to impair the value
of any of the concessions provided for in the appropriate Schedule
annexed to this Agreement.

¥ ¥ X ¥ X ¥
Article VII
Valuation for Customs Purposes

1. The contracting partles recognize the validity of the general
principles of valuation set forth in the following paragraphs of this
Article, and they undertake to gilve effect to such principles, in
respect of all products subject to duties or other charges or restric-
tions on importation and exportation based upon or regulated in any
manner by value. Moreover, they shall, upon a request by another
contracting party review the operation of any of thelr laws or regula-
tions relating to value for customs purposes in the light of these
principles. The CONTRACTING PARTIES may request from contracting par-
ties reports on steps taken by them in pursuance of the provisions of
this Article.

2. (a) The value for customs purposes of imported merchandise
should be based on the actual value of the imported merchandise on
which duty is assessed, or of like merchandise, and should not be based
on the value of merchandise of national origin cr on arbitrary or
fictitious values.

(b) "Actual value" shoula be the price at which, at a time
and place determined by the legislation of the country of importation,
such or like merchandise is sold or offered for ssle in the ordinary
- course of trade under fully competitive conditions. To the extent to

which the price of such or like merchandise is governed by the quentity
in a particular transaction, the price to be considered should uniformly
be related to either (i) comparable quantities, or (ii) quantities
not less favorable to importers than those in which the greater volume
of the merchandise is sold in the trade between the countries of ex-
portation and importation. ,

(c) When the actual value is not ascertainable in accordance
with sub-paragraph (b) of this paragraph, the value for customs pur-
poses should be based on the nearest ascertainable equivalent of such
value.
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3. The value for customs purposes of any imported product should
not include the amount of any internal tax, applicable within the
country of origin or export, from which the imported product has been
exempted or has been or will be relieved by means of refund.

L. (a) Except as otherwise provided for in this paragraph, where
it 1s necessary for the purposes of paragraph 2 of this Article for a
contracting party to convert into its own currency a price expressed
in the currency of another country, the conversion rate of exchange to
be used shall be based, for each currency involved, on the par value
as established pursuant to the Articles of Agreement of the Internation-
al Monetary Fund or on the rate of exchange recognized by the Fund, or
on the par value established in accordance with a special exchange
agreement entered into pursuant to Article XV of this Agreement.

(b) Where no such established par value and no such recognized
~ rate of exchange exist, the conversion rate shall reflect effectively
the current value of such currency in commercial transactions.

(¢c) The CONTRACTING PARTIES, in agreement with the Inter-
national Monetary Fund, shall formulate rules governing the conversion
by contracting parties of any foreign currency in respect of which
multiple rates of exchange are maintained consistently with the Arti-
cles of Agreement of the International Monetary Fund. Any contracting
party may apply such rules in respect of such foreign currencies for
the purposes of paragraph 2 of this Article as an alternative to the
use of par values. Until such rules are adopted by the CONTRACTING
PARTIES, any contracting party may employ, in respect of any such
foreign currency, rules of conversion for the purposes of paragraph 2
of this Article which are designed to reflect effectively the value of
such foreign currency in commercial transactions.

(d) Nothing in this paragraph shall be construed to require
any contracting party to alter the method of converting currenciles
for customs purposes which 1s applicable in its territory on the
date of this Agreement, if such alteration would have the effect of
increasing generally the amounts of duty payable.

5. The bases and methods for determining the value of products
subject to duties or other charges or restrictions based upon or
regulated in any manner by value should be stable and should be given
sufficient publicity to enable traders to estimate, with a reasonable
degree of certainty, the value for customs purposes. .
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Article X

Publication and Administration of Trade Regulations

1. Laws, regulations, judicial decisions and administrative rulings
of general application, made effective by any contracting party, per-
taining to the classification or the valuation of products for customs
purposes, or to rates of duty, taxes or other charges, or to require-
ments, restrictions or prohibitions on imports or exports or on the
transfer of payments therefor, or affecting their sale, distribution,
transportation, insurance, warehousing, inspection, exhibition, process-
ing, mixing or other use, shall be published promptly in such a manner
as to enable govermnments and traders to become acquainted with them.
Agreements affecting International trade policy which are in force between
the government or a governmental agency of any contracting party and the
government or governmental agency of any other contracting party shall
‘also be published. The provisions of this paragraph. shall not require
any contracting party to disclose confidential information which would
impede law enforcement or otherwise be contrary to the public interest
or would prejudice the legitimate commercial interests of particular
enterprises, public or private.

2. No measure of general application taken by any contracting patty
effecting an advance in a rate of duty or other charge on imports under
an established and uniform practice, or imposing a new or more burdensome
requirement, restriction or prohibition on imports, or on the transfer of
payments therefor, shall be enforced before such measure has been officially
published.

3. (a) Each contracting party shall administer in a uniform, impartial
and reasonable manner all its laws, regulatlions, decisions and rulings
of the kind described in paragraph 1 of this Article.

(b) Each contracting party shall maintain, or institute as soon

as practicable, judicial, arbitral or administrative tribunals or proce-
dures for the purpose, inter alia, of the prompt review and correction
of administrative action relating to customs matters. Such tribunals
or procedures shall be independent of the agencies entrusted with adminis-
trative enforcement and thelr decisions shall be implemented by, and
shall govern the practice of, such agencles unless an appeal is lodged
with a court or tribunal of superior jurisdiction within the time pre-
scribed for appeals to be lodged by lmporters; Provided that the central
adnministration of such agency may take steps to obtain a review of the
matter in another proceeding if there is good cause to believe that the
decision is inconsistent with established principles of law or the actual
facts.
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(c) The provisions of sub-paragraph (b) of this paragraph shall
not require the elimination or substitution of procedures in force in
the territory of a contracting party on the date of this Agreement which
in fact provide for an objective and impartial review of administrative
action even though such procedures are not fully or formally independent
of the agencies entrusted with administrative enforcement. Any contract-
ing party employing such procedures shall, upon request, furnish the
CONTRACTING PARTIES with full information thereon in order that they may

determine whether such procedures conform to the requirements of this
sub-paragraph.
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2. The United States: Tariff Act of 1930, as amended

a., Title IV, sections 102 and 402a

SEC. 402, VALUE.

(a) Basis.--Except as otherwise specifically provided for in this
Act, the value of imported merchandise for the purposes of this Act
shall be --

(1) the export value, or

(2) if the export value cannot be determined satisfac-
torily, then the United States value, or

(3) 1if neither the export value nor the United States
value can be determined satisfactorily, then the constructed
value;

except that, in the case of an lmported article subject to a rate of
duty based on the American selling price of a domestic article, such
value shall be -~
(4) the Americen selling price of such domestic article.
(b) Export value.--For the purposes of this section, the export
value of imported merchandise shall be the price, at the time of expor-
tation to the United States of the merchandise undergoing appraisement,
at which such or similar merchandise is freely sold or, in the absence
of sales, offered for sale in the principal markets of the country of
exportation, in the usual wholesale quantities and in the ordinary
course of trade, for exportation to the United States, plus, when not
included in such price, the cost of all containers and coverings of
whatever nature and all other expenses incidental to placing the mer-
chandise in condition, packed ready for shipment to the United States.,

(¢) United States Value.--For the purposes of this section, the
United States value of imported merchandise shall be the price, at the
time of exportation to the United States of the merchandise undergoing
appraisement, at which such or similar merchandise is freely sold or,
in the absence of sales, offered for sale in the principal market of
the United States for domestic consumption, packed ready for delivery,
in the usual wholesale quantities and in the ordinary course of trade,
with allowances made for --

(1) any commission usually pald or agreed to be paid, or
the addition for profit and general expenses usually made, in
connection with sales in such market of imported merchandise of
the same class or kind as the merchandise undergoing appralsement;

(2) the usual costs of transportation and insurance and

. other usual expenses incurred with respect to such or similar
merchandise from the place of shipment to the place of delivery,
not including any expense provided for in subdivision (1); and

(3) the ordinary customs duties and other Federal taxes
currently payable on such or similar merchandise by reason of
its importation, and any Federal excise taxes on, or measured by
the value of, such or similar merchandise, for which vendors at
wholesale in the United States are ordinarily liable.
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If such or similar merchandise was not so sold or offered at the
time of exportation of the merchandise undergoing appraisement, the
United States value shall be determined, subject to the foregoing
specifications of this subsection, from the price at which such or
similar merchandise is so sold or offered at the earliest date after
such time of exportation but before the expiration of ninety days
after the importation of the merchandise undergoing appraisement.

(d) Constructed Value.--For the purposes of this section, the
constructed value of imported merchandise shall be the sum of --

(1) the cost of materials (exclusive of any internal tax
applicable in the country of exportation directly to such materials
of thelr disposition, but remitted or refunded upon the exportation
of the article in the production of which such materials are used)
and of fabricatlon or other processing of any kind employed in
producing such or similar merchandise, at a time preceding the
date of exportation of the merchandise undergoing appralsement
which would ordinarily permit the production of that particular
merchandise in the ordinary course of business;

(2) an amount for general expenses and profit equal to that
usually reflected in sales of merchandise of the same general
class or kind as the merchandise undergoing appraisement which
are made by producers in the country of exportation, in the
usual wholesale quantities and in the ordinary course of trade,
for shipment to the United States; and

(3) the cost of all containers and coverings of whatever
nature, and all other expenses incidental to placing the merchan-
dise undergoing appraisement in condition, packed ready for ship-
ment to the United States.

(e) American Selling Price.--For the purpose of this section, the
American selling price of any article produced in the United States
shall be the price, including the cost of all containers and coverings
of whatever nature and all other expenses incidental to placing the
article in condition packed ready for delivery, at which such article
is freely sold or, in the absence of sales, offered for sale for
domestic consumption in the principal market of the United States, in
the ordinary course of trade and in the usual wholesale gquantities,
or the price that the manufacturer, producer, or owner would have
received or was willing to receilve for such article when sold for
domestic consumption in the ordinary course of trade and in the usual
wholesale quantities, at the time of exportation of the imported
article,

(f) Definitioms.--For the purposes of this section--

(1) The term "freely sold or, in the absence of sales, offered
for sale" means sold or, in the absence of sales, offered--

(A) to all purchasers at wholesale, or

(B) in the ordinary course of trade to one or more
selected purchasers at wholesale at a price which fairly
reflects the market value of the merchandise,
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without restrictions as to the disposition or use of the mer-

' chandise by the purchaser, except restrictions as to such dis-
position or use which (i) are imposed or required by law, (ii)
1imit the price at which or the territory in which the merchandise
may be resold, or (iii) do not substantially affect the value of
the merchandise to usual purchasers at wholesale.

(2) The term "ordinary course of trade" means the conditions
and practices which, for a reasonable time prior to the exportation
of the merchandise undergoing appraisement, have been normsl in
the trade under consideration with respect to merchandise of the
same class or kind as the merchandise undergoing appraisement.

(3) The term "purchasers at wholesale" means purchasers who
buy in the usual wholesale quantities for industrial use or for
resale otherwise than at retail; or, if there are no such purchasers,
then all other purchasers for resale who buy in the usual whole-
sale quantities; or, if there are no purchasers in either of the
foregoing categories, then all other purchasers who buy in the
usual wholesale quantities. :

(4) The term "such or similar merchandise" means merchandise
in the first of the following categories in respect of which export
value, United States value, or constructed value, as the case may
be, can be satisfactorily determined:

(A) The merchandise undergoing appraisement and other
merchandise which is identical in physical characteristics
with, and was produced in the same country by the same
person as, the merchandise undergoing appraisement.

(B) Merchandise which is identical in physical charac-
teristics with, and was produced by another person in the
same country as, the merchandise undergoing appraisement.

(C) Merchandise (1) produced in the same country and
by the same person as the merchandise undergoing appraise-
ment, (ii) like the merchandise undergoing appraisement in
component material or materiasls and in the purposes for which
used, and (1ii) approximately equal in commercial value to
the merchandise undergoing appraisement.,

(D) Merchandise whi~h satisfies all the requirements
of subdivision (C) except that it was produced by another
person.

(5) The term "usual wholesale quantities', in any case in
which the merchandise in respect of which value is being determined
is sold in the market under consideration at different prices for
different guantities, means the quantities in which such merchan-
dise 1s there sold at the price or prices for one quantity in an
aggregate volume which is greater than the aggregate volume sold
at the price or prices for any other quantity.

(g) Transactions Between Related Persons.--

(1) For the purposes of subsection (c)(1) or (d), as the
case may be, a transaction directly or indirectly between persons
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specified in any one of the subdivisions in paragraph (2) of
this subsection may be disregarded if, in the case of any element
of value required to be considered, the amount representing that
element does not falrly reflect the amount usually reflected in
sales in the market under consideration of merchandise of the
same general class or kind as the merchandise undergoing appraise-
ment. If a transaction is disregarded under the preceding sen-
tence and there are no other transactions available for consider-
ation, then, for the purposes of subsection (d), the determination
of the amount required to be considered shall be based on the
best evidence available as to what the amount would have been 1if
the transaction had occurred between persons not specified in any
one of the subdivisions in paragraph (2).

(2) The persons referred to in paragraph (1) are:

(A) Members of a family, including brothers and sisters
(whether by whole or half blood), spouse, ancestors, and
lineal descendants;

(B) Any officer or director of an organization and such
organization;

(C) Partners;

gD) Employer and employee;

E) Any person directly or indirectly owning, controlling,
or holding with power to vote, 5 per centum or more of the
outstanding voting stock or shares of any organization and
such organization; and

(F) Two or more persons directly or indirectly controlling,
controlled by, or under common control with, any person.

SEC., 402a. VALUE (ALTERNATIVE).

(a) Basis.--For the purposes of this Act the value of imported
articles designated by the Secretary of the Treasury as provided for
in section 6(a) of the Customs Simplification Act of 1956 shall be--

(1) The foreign value or the export value, whichever is higher}

(2) If the appraiser determines that neither the foreign
value nor the export value can be satisfactorily ascertained,
then the United States value;

(3) If the appraiser determines that neither the foreign
value, the export value, nor the United States value can be
satisfactorily ascertained, then the cost of production;

(4) In the case of an article with respect to which there
is in effect under section 336 a rate of duty based upon the
American selling price of a domestic article, then the American
selling price of such article.

(b) Review of Appraiser's Decision,--A decision of the appraiser
that foreign value, export value, or United States value can not be
satisfactorily ascertained shall be subject to review in reappraisement
proceedings under section 5013 but in any such proceedings, an affidavit
executed outside of the United States shall not be admitted in evidence
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if executed by any person who fails to permit a Treasury attache to
inspect his books, papers, records, accounts, documents, or correspon-
dence, pertaining to the value or classification of such merchandise.

(c) Foreign Value.--The foreign value of imported merchandise
shall be the market value or the price at the time of exportation of
such merchandise to the United States, at which such or similar mer-
chandise is freely offered for sale for home consumption to all
purchasers in the principal markets of the country from which exported,
in the usual wholesale quantities and in the ordinary course of trade,
including the cost of all contalners and coverings of whatever nature,
and all other costs, charges, and expenses incident to placing the
merchandise in condition, packed ready for shipment to the United States.

(4) Export Value.--The export value of imported merchandise shall
be the market value or the price, at the time of exportation of such
merchandise to the United States, at which such or similar merchandise
is freely offered for sale to all purchasers in the principal markets
of the country from which exported, in the usual wholesale quantities
and in the ordinary course of trade, for exportation to the United
States, plus, when not included in such price, the cost of all contalners
and coverings of whatever nature, and all other costs, charges, and
expenses incident to placing the merchandise in condition, packed
ready for shipment to the United States.

(e) United States Value.--The United States value of imported
merchandise shall be the price at which such or similar imported
merchandise is freely offered for sale for domestic consumption, packed
ready for delivery, in the principal market of the United States to
all purchasers, at the time of exportation of the imported merchandise,
in the usval wholesale quantities and in the ordinary course of trade,
with allowance made for duty, cost of transportation and insurance,
and other necessary expenses from the place of shipment to the place
of delivery, a commission not exceeding 6 per centum, if any has been
pald or contracted to be pald on goods secured otherwise than by pur-
chase, or profits not to exceed 8 per centum and a reasonable allowance
for general expenses, not to exceed 8 per centum on purchased goods.

(f) Cost of Production.--For the purpose of this title the cost
of production of imported merchandise shall be the sum of-=-

(1) The cost of materials of, and of fabrication, manipula-
tion, or other process employed in the manufacturing or produc-
ing such or similar merchandise, at a time preceding the date of
exportation of the particular merchandise under consideration
which would ordinarily permit the manufacture or production of
the particular merchandise under consideration in the usual
course of business}

(2) The usual general expenses (not less than 10 per centum
of such cost) in the case of such or similar merchandise; '




AlS5

(3) The cost of all containers and coverings of whatever
nature, and all other costs, charges, and expenses incident to
placing the particular merchandise under consideration in con~
dition, packed ready for shipment to the United States; and

(1) An addition for profit (not less than 8 per centum of
the sum of the amounts found under paragraphs (1) and (2) of
this subdivision) equal to the profit which ordinarily is added,
in the case of merchandise of the same general character as the
particular merchandise under consideration, by menufacturers or
producers in the country of manufacture or production who are
engaged in the production or manufacture of merchandise of the
same classg or kind.

(g) American Selling Price.--The American selling price of any
article manufactured or produced in the United States shall be the
price, including the cost of all containers and coverings of whatever
nature and all other costs, charges, and expenses incident to placing
the merchandise in condition packed ready for delivery, at which such
article is freely offered for sale for domestic consumption to all
purchasers in the principal market of the United States, in the ordinary
course of trade and in the usual wholesale quantities in such market,
or the price that the manufacturer, producer, or owner would have
recelved or was willing to receive for such merchandise when sold for
domestic consumption in the ordinary course of trade and in the usual
wholesale quantities, at the time of exportation of the imported article.
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b, Title I - Tarlff Schedules of the United States
' . general headnote 6

6. Containers or Holders for Imported Merchandise. For the pur-

poses of the tariff schedules, containers or holders are subject to
tariff treatment as follows:

KX KK XK K KKK K ¥
(b) Not Imported Empty: Containers or holders if imported

containing or holding articles are subject to tariff treatment as
follows:

(1) The usual or ordinary types of shipping or transporta-
tion containers or holders, if not designed for, or capable of,
reuse, and contalners of usual types ordinarily sold at retail
with their contents, are not subject to treatment as imported
articles. Their cost, however, is, under section 402 or L402a of
the tariff act, a part of the value of their contents and if their
contents are subject to an ad valorem rate of duty such containers
or holders are, in effect, dutiable at the same rate as their
contents, except that their cost is deductible from dutiable value
upon submission of satisfactory proof that they are products of
the United States which are being returned without having been
advanced in value or 1mproved in condition by any means while
abroad.

(ii) The usual or ordinary types of shipping or transporta-
tion containers or holders, if designed for, or capable of, reuse,.
are subject to treatment as imported articles separate and distinct
from their contents. Such holders or containers are not part of
the dutiable value of their contents and are separately subject to
duty upon each and every importation into the customs territory of
the United States unless within the scope of a provision specifi-
cally exempting them from duty. L _

(i1i) In the absence of context which requires otherwise, all
other containers or holders are subject to the same treatment as
specified in (ii) above for usual or ordinary types of shipping
or transportation containers or holders designed for, or capable
of, reuse.

1/ See TSUS items 808.00 and 86L.L5 regarding containers and
other packaging entitled to separate duty-free tariff treatment.
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3. Customs Cooperation Council: Convention on the Valuation of
Goods for Customs Purposes, signed at Brussels on December 15,

1950 .
a. Annex I. The Definition of Value

ARTICLE I

(1) For the purposes of levying duties of customs, the value of
any goods imported for home consumption shall be taken to be the
normal price, that is to say, the price which they would fetch at
the time when the duty becomes payable on a sale in the open market
between buyer and seller independent of each other.

(2) The normal price of any imported goods shall be determined on
the following assumptions:

(a) that the goods are treated as having been delivered to the
buyer at the port or place of introduction into the country of
importation; and

(b) that the seller will bear all costs, charges and expenses inci-
dental to the sale and to the delivery of the goods at that port
or place; but '

~(c) that the buyer will bear any duties or taxes applicable in the
country of importation.

ARTICLE II

(1) A sale in the open market between buyer and seller independent
of each other pre-supposes:

(a) that the price is the sole consideration; and

(b) that the price made is not influenced by any commercial, finan-
cial or other relatlionship, whether by contract or other wise,
between the seller or any person associated in business with
him (other than the relationship created by the sale of the
goods in question); and

(¢) that no part of the proceeds of the subsequent re-sale, use or
disposal of the goods will accrue either directly or indirectly
to the seller or any person associated in business with him.
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(2) Two persons shall be deemed to be associated in business with

one another if, whether directly or indirectly, either of them has
any interest in the business or property of the other or both have
e common interest in any business or property or some third person
hes an interest in the business or property of both of them.

ARTICLE IIT

_ When the goods to be valued

(a) are menufactured in accordance with any patented invention or
are goods to which any reglstered design has been applied;. or

(b) are imported under a foreign trade mark or are imported for sale
under a foreign trade mark;

the normal price shall be determined on the assumﬁtion that the value
of the right to use the patent, design or trade mark in respect of
the goods is covered by the price. '

b. Amnex II. Interpretative Notes to the Definition
of Value

Addendum to Article I

Note 1.

"The time when the duty becomes payablé" referred to in paragraph
(1) of Article I may, in accordance with the legislation of each coun-
try, be either the time at which the entry is presented or reglstered,
the time of payment of customs duty or the time of clearance.

Note 2.

. .
The "costs, charges and expenses" mentioned in Article I, paragraph
(2)(b) include, inter alia, any of the following: :

--m---- carriage and frelght;
------- insurance;
------- commission;

------- brokerage;
_______ costs, charges and expenses of drawing up outside the country

of importation documents incidental to the introduction of the

goods into the country of importation, including consular fees;
------- the net amount (after allowing for repayments made or to be

made) of duties and taxes applicable outside the country of

importation;
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——————— cost of containers excluding those which are treated as
separate articles for the purpose of levying duties of cus-
toms; cost of packing (whether for labour, materilals or
otherwise);

——————— loading charges.

Note 3.

Where the normal price would depend upon the quantity in the
sale, it shall be determined on the assumption that the sale 1s a
sale of the quantity to be valued.

Note L.

Where the determination of the value or of the price paid or
payable depends upon factors which are expressed in a currency other
than that of the country of importation, the forelgn currency shall
be converted into the currency of the importing country at the officlal
rate of exchange of that country.

Note 5.

The object of the definition of value is to make it possible 1n
all cases to calculate the duties payable on the basis of the price
at which imported goods are freely available to any buyer in the open
market at the port or place of introduction into the country of im-
portation. It is a concept for general use and is applicable whether
or not the goods are in fact imported under a contract of sale, and
whatever the terms of that contract.

But the application of the Definition implies an enquiry into
current prices at the time of valuation. In practice, therefore, when
imported goods are the subject of a bona fide sale, the price paid or
payable on that sale can generally be considered as a valid indication
of the normal price mentioned in the Definition. Thils being so, the
price pald or payable can reasonably be used as a basis for valustion,
and Customs authorities are recommended to accept this prilce as the
value of the goods in question, subject:

(a) to proper safeguards aimed at preventing evasion of duty by
means of fictitlous or colourable contracts or prices; and

(b) to such adjustment of the contract price as may be considered
necessary on account of circumstances differentiating the
contract from the notional concept embodied in the Definition
of Value.
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Addendum to Article III

Note 1.

The provisioné of Article III (b) may also be applied to goods
imported for sale, after further manufacture, under a foreign trade
mark. :

Note 2.

Sub-paragraph (b) of Article III. or that sub-paragraph amended
in accordance with Note 1 above, may be extended so that it shall not
apply to a trade mark registered within the country of importation,
unless it is a mark used for the purpose of Indicating that goods in
relation to which it is used are those of:

(a) any person by whom the goods to be valued have been grown, pro-
duced, manufactured, selected, offered for sale or otherwise
dealt with outside the country of importation; or

(b) a person associated in business with any such person as 1s
referred to in (a) sbove; or

(c) a person to whom any such person as is referred to in (a) or (b)
above has assigned the goodwlll of the business in connection
with which the trade mark 1s used.

¢ General Addendum

It 1s recommended that the concept of value expressed by the
Definition and these Interpretative Notes be employed for the valuing
of all goods subject to customs declaration, including duty-free
goods and goods liable to speciflc customs duties.
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‘h. Belgium

a. Preliminary Provisions of the Tariff of Import Duties,
dated January 1, 1948

Chapter II - Value

Paragraph 10

For the application of the tariff, the value of any goods

shall
those

be taken to be the normal price, that is to say, the price
goods would fetch, on the day upon which entry is made,

on a sale 1n the open market between buyer and seller indepen-
dent of each other.

tions:

(a)

(v)

(c)

3.

The normal price shall be determined on the following assump-

that the goods are treated as having been delivered to the
buyer at the first port or place at which they are intro-
duced Into the territory of the Contracting Parties or,

In the case of goods lmported by alr, at the place at
which they cross the limits of that territory;

that the seller will bear all expenses incidental to the
gale and to delivery to the port or place referred to in
(a) sbove; such expenses are therefore includable in the
price;

that the buyer will bear any duties or taxes applicable
in the territory of the Contracting Parties; such duties
or taxes are therefore not includable in the price.

The normal price of the goods shall include such value as

they may derive from:

(a)

(v)

designs, plans, patterns or other technical, artistic or
scientific creations, or from copyright, patent rights or
other similar rights;

the right to use s foreign trade mark which has been
applied, to the goods, or under which they are to be
sold, whether or not after processing or manufacture.
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Pafagraph 11

A sale in the open market between buyer and seller inde-
pendent of each other presupposes:

(2) that the payment of the price of the goods is the sole
conslderation;

(b) +that the price made is not influenced by any commercial,
financial or other relationship, whether by contract or
otherwise, between the seller or any person associated in
business with him and the buyer or any person assoclated in
business with him (other than the relationship created by
the sale of the goods in question);

(c) that no part of the proceeds of the subsequent re-sale,
use or disposal of the goods will accrue either directly
or indirectly to the seller or any person associated in
business with him.

Two persons shall be deemed to be associated in business with
one another if, whether directly or indirectly, either of them
has any interest in the business or property of the other or both
have a common interest in any business or property or some third
person has an interest in the business or property of both of
them.

Paragraph 12

Where goods are delivered under a sale in the open market
between buyer and seller independent of each other, the value
mey be taken to be the purchase price, i.e. the price actually
paid or payable, increased by such costs, charges and expenses
as are not included therein in accordance with paragraph 10 2
(b), and decreased by all charges, duties and taxes applicable
in the territory of the Contracting Parties, in so far as such
charges, duties and taxes are included in the price. In addi-
tion, the principles laid down by paragraph 10 for determination
of the normel price shall apply.

The provislons of sub-paragraph 1. above shall not apply if

the normael price is higher than the purchase price as determined
in accordance with that sub-paragraph.

* X ¥ x ¥
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Paragraph 15

On the proposal of the Customs and Fiscsal Commission, the
competent Ministers shall lay down such provisions as are re-
quired for the implementation of paragraphs 10 to 1k. They shall
determine, inter alia, the costs, charges and expenses which are
to be included in the price in accordance with the provisions of
paragraph 10(2)(b).

* ¥ ¥ ¥ %

b. Ministerlal Order, dated January 1, 1948
Section 1
Paragraph 1
For the application of the tariff of import duties,
the value of the geparate parts of a whole, which do not
in themselves constitute separate articles of commerce,
shall be determined in proportion to the price of the
whole of which they are taken to form part.
Paragraph 2
The costs, charges and expenses mentioned in paragraph
10 2 (b) of the Preliminary provisions of the Tariff of
ilmport duties include, inter alia, any of the following;

carriage and freight; insurance; commission; brokersage;

- costs, charges and expenses of drawing up outside the
territory of Belgium, Luxembourg and the Netherlends,
documents incidental to the importation of the goods, in-
cluding consular fees;

- the net amount (after gllowing for repayments made or to
be made) of duties and taxes applicable outside the terri-
tory of Belglum, Luxembourg and the Netherlands;

- cost of containers excluding those which are dutiable as
separate articles for the purpose of levying duties of
customs; cost of packing (whether for labour, materials
or otherwise);

- loading charges.
The costs, charges and expenses enumerated above shall

not be taken to include charges for unloading the goods from
the means of transport on which they were brought from gbroad.
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5. Denmark: The Customs Acf of 28 January 1959, as Amended

Section 136

The value for Customs purposes of goods liagble to ad valorem
duty shall be the normal price of the goods, that 1s to say, the
price which they would fetch at the time when the goods are en-
tered for clearance on & sale in the open market between buyer
and seller independent of each other. '

Paragraph 2. The normal price shall be determined on the assumption -
that the goods are delivered to the buyer at the port
or place of introduction into the country of importa-
tlon, that the seller will bear all costs incldental
to the sale and to the delivery of the goods at that
port or place, and that the buyer wlll bear any duties
and taxes applicable within the customs area.

Section 137

A sale in the open market between buyer and seller independent
of each other presupposes that the price 1s the sole conslderation
for the goods, that the price 1s not influenced by any special re-
lationship, whether by contract or otherwise, between the seller or
any person assoclated in business with him and the buyer or any
person assoclated in business with him, and that no part of the
proceeds of the re-sale or use of the goods will accrue elther
directly or indirectly to the seller or any person assoclated in
business with him.

Parsgreph 2. Two persons shall be deemed to be assoclated in
business with one another if, whether directly or
indirectly, either of them has any financial interest
in the business or property of the other or both have
a financlal interest in any buslness or property of

+ some third person or some third person has a financial
interest in the business or property of both persons.

Section 138

When goods are patented or are of a registered design or are
imported under a foreign trade mark or are imported for sale under
such trade mark, the normal price shall include the value of the
right to use the patent, design or trade mark.



A25

Sectlion 139

When goods are acquired by purchase the contract price shall
be used a3 8 basis Tor valuation; the valne for customs purposes
ghsll however be established subject to such adjustments as may
we necessary when the goodg are purchased on conditions differing
from those mentioned in Section 136. Where appropriate, e.g.,
where goods are imported by subsidlaries or branches, the value
may be established after adjustment by reference to the price at
which the goods are re-sold by the importer.

Paragraph 2. Any changes in the price of goods acquired on purchase
between the time of purchase and the time of clearance
of the goods shall not involve any adjustment unless
the time inverval exceeds 6 months.

Paragraph 3. Adjustments which cannot be made solely on the basis
of the invoice and other documents relating to the
purchase and to the dellvery of the goods shall not
however be required where the Customs consider that
such adjustments would have no appreciable effect on
the amount of duty chargeable.

Section 140

The costs mentioned in paragraph 2 of Section 136 which the
seller is assumed to bear and which shall accordingly be included
in the value for customs purposes comprise, inter alla, any of the
following:

- loading charges;

- carriage and freight, cf. Section 14l.

- insurance;

- commission, brokerage and the like;

- costs of drawing up outside the customs area documents
incidental to the importation of the goods;

- duties and taxes applicable outside the customs area
(after allowing for any repayments of duties and taxes);

- costs of containers, cf. Section 142; and

-~ labour charges and other costs of packing.
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Section 141

The value for customs purposes shall include all carriasge and
freight to the destination of the goods; if the importer is able to
produce satlsfactory evidence of the carriage and freight charges to
the port or place of introduction such charges alone shall be in-
cluded in the value.

Paragraph 2. For goods imported by ship or alrcraft the first port
of call (airport) of the ship (aircraft) within the
customs area shall be taken to be the port or place
of introduction. For goods imported otherwise the
first boundary post in the customs area shall be taken
to be the place of introduction.

Section 142

Costs of contailners shall not be included in the value of the
goods for customs purposes where the contalners are treated as sepa-
rate articles of commerce for the purpose of levying duties of
customs, unless the containers are allowed to be imported duty-free
in accordance with the provisions of Section 129, paragraph 18. l7

Paragraph 2. In cases in which the containers have previously been
exported from the customs area or are to be exported
therefrom within a year from the date of clearance,
the costs of contalners shall be assessed at the
costs paid for using the containers including freight,
carriage, and insurance, if such costs are stated
separately in the entry by the lmporter. Otherwise
the costs of containers shall be assessed at the
value of the containers.

l/ According to Section 129, paragraph 16, containers which are
considered separate articles of commerce may be allowed to be im-
ported duty-free provided that the contalners or containers of the
same sort and quantity have either previously been exported by the
Importer less than a year before the date of lmport or are to be
exported within a year from the date of clearance.
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a. Customs Code of February 7, 1953, as Amended
February 27, 1961, by Decree No. 61-217

¥ %X X X ¥

Section 35

1. The value to be declared on Importation of goods shall be
the normal price, that 1s to say the price they would fetch, at
the time and plece defined hereafter, on a sale in the open -
market between buyer and seller independent of each other.

When a sale is made under such conditions, the normal
" price may be determined from the price shown on the invoice.

2. The normal price of any imported goods shall be determined
on the followlng assumptions:

(a) that the time 1s the time of registration of the entry by
the Customs authorities; ‘

(b) that the goods are treated as having been delivered to the
buyer at the place of introduction into the Customs
territory;

(¢) that the seller will bear and include in the price the
expenses of transportation of the goods; and all other
costs, charges and expenses incldental to the sale and
to the delivery of the goods at the place of introduction
into the Customs territory;

(a) that the price does not include expenses incidental to
transportation within the Customs territory, nor any
duties or taxes applicable in that territory.

3. A sale 1n the open market between buyer and seller indepen-
dent of each other pre-supposes:

(a) that the payment of the price of the goods is the sole
conslderation of the buyer;
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(b) that the price made is not influenced by any commercial,
financial or other relationship, whether by contract or
otherwlse, between the seller or any person associated in
business with him and the buyer or any person associated
in business with him (other than the relationship created
by the sale of the goods in question);

(c) that no part of the proceeds of the use or subsequent
disposal of the goods will accrue either directly or
indirectly to the seller or any person associated in
business with him.

Two persons shall be deemed to be associsted in
business with one another if, whether directly or in-
dilrectly, either of them has any interest in the business
or property of the other or both have a common interest
in any business or property or some third person has an
interest in the business or property of both of them.

L, When the goods to be valued:

(a) are manufactured in accordance with any patented invention
or are goods to which any registered design has been
applied;

(b) or are lmported under a foreign trade mark or.are im-
ported for sale under a foreign trade mark;

the normal price shall be determined on the assumption that
the value of the right to use the patent, deslign or trade mark
in respect of the goods is included in that price.

L R

8. When the elements taken into consideration for determination
of the normal price are expressed in s foreign currency, that
currency shall be converted on the basis of the official rate
of exchange for the day of reglstration of the entry.

b. Decree No. 61-217, dated February 27, 1961

Article 6

The provisions of section 35, paragraph L4,b, of the Customs
Code are applicable to goods imported for sale, after further
manufacture, under a foreign trade mark.
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T. Italy: Preliminary Provisions of the Tariff Customs Duties
on Importation, approved by Decree No. 1339 of the
President of the Italian Republic, dated December 21, 1961

Section 1

Customs duties shall be levied regardless of the state in
which the goods arrive; they shall not be waived or reduced on
account of damage, whatever its cause.

However, the value of damaged goods liable to ad valorem
taxation may be determined with due allowance for the damsge.

The owner of goods which arrive from abroad in damaged
condition may opt for their destruction at his own expense
and on such condltions as may be determined by the Customs.

No exemption or relief from duty, other than as provided
for in the tariff or the present provisions, shall be granted
except by virtue of a law.

* ¥ ¥ ¥ %
Section 18

The imported duty chargeeble on goods ligble to ad valorem
duty shall be calculated on the basls of the dutigble value of
such goods.

The dutiable value of such goods shall be their "normal price"
as defined in Sections 19 to 22 below.

Subject to the provisions of Section 23, the invoice price
may also be taken as the dutiable value

Section 19

The normal price shall be taken to be the price which the
imported goods would fetch on sale in the open market between a
buyer and a seller independent of each other, on the date on which
customs examination of the goods takes place, after entry has been
made as prescribed by Section 16 of the Customs Act No. 1424 of
25th September 1940.
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Section 20

A sale in the open market between buyer and seller independent
of each other presupposes:

(a) +that the payment of the price of the goods is the sole
consideration in the transaction;

(b) that the price made is not influenced by any commercial,
financial or other relationship, whether by contract or
otherwise, between the seller or any person associated in
business with him and the buyer or any person associated
in business with him (other than the relationship created
by the sale of the goods in question);

(c¢) that no part of the proceeds of the re-sale, of the subse-
quent disposal or of the use of the goods will accrue either
directly or indirectly to the seller or any person associ-
ated in business with him.

Two persons shall be deemed to be associated in business with
one another if, whether directly or indirectly, either of them
hag any interest in the business of the other or both have & common
interest in any business or some third person has an interest in
the business of both of them.

Section 21

Where the normal price depends upon the quantity in the sale,
it shall be determined on the assumption that the sale is a sale
of the quantity of the goods produced and to be valued.

Section 22
When the goods to be valued:

(2) are manufactured in accordance with any patented invention
or are goods to which any registered design or copyright
has been applied;

(b) are imported under a foreign trade mark or are imported for
sale under a foreign trade mark, whether or not after further
manufacture;

the normal price shall be determined on the agsumption that it
includes the value of the right to use the patent, design, copy-
right or trade mark in respect of the goods.
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Section 23

Where the imported goods are the subject of a sale in the
open market between buyer and seller independent of each other,
the price paid or paysble on that sale may be considered as a
valid indication of their normal price as defined in Section 19.

Loading charges, carriage and freight, insurance, commissions
and all other costs, charges and expenses incidental to the sale,
transport and delivery of the goods up to the port or place of
introduction into the Customs territory of the Republic (Section
19, paragraph 3, sub-paragraph (b)) shall be added to the invoice
price, if they are not already included therein. Any abnormal
discount or any special reduction from the ordinary competitive
price shall 8lso be included in the dutiable value.

Any discounts or other price reductions granted to sole
concessionaires, sole agents or similar intermediaries shall also
be taken into consideration with a view to theilr inclusion in the
dutiable value.

Section 24

The costs, charges and expenses mentioned in Section 19,
paragraph 3, sub-paragraph (b) include:

(a) carriage and freight;

(v) insurance;

(¢c) commissions;

(d) brokerage;

(e) costs, charges and expenses of drawing up abroad documents
incidental to the introduction of the goods into the territory
of the Republic, including consular fees;

(f) +the net amount (after allowing for repayments made or to be
made) of duties and taxes directly chargeable on the goods

abroad;

(g) 1loading charges;
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(h) any other expenses incurred in comnection with the sale,
shipment and delivery of the goods up to the port or place
of introduction into the customs territory of the Republic.

The dutiable value of goods shall be taken to include the
cost of the internal and external contalners and of packagings
other than containers and packagings which are treated as separate
articles for the purpose of levying duties of customs, and costs
of packing (whether for labour, materials or otherwise). How-
ever, the value of goods placed in containers which, according to
commercial practice, are normally returned to the consignor and
as such are granted temporary admission to enable them to be emptied,
shall not be taken to include the value of such containers unless
the invoice shows thelr ownership to have been transferred or they
are not re-exported.

Section 25

For the purposes of determining carriage and freight, the
port or place of introduction into the customs territory of the
Republic shall.be taken to be:

(a) in the case of importation by sea, the port at which the
- goods are unloaded;

(b) in the case of importation by air, rail, road or lake, the
place at which the first customs office 1s situated.

¥ ¥ ¥ X X%

Section 27

The owner of the goods shall declare to the Customs authori-
ties the dutiable value of the goods determined according to the
provisions contained in the previous Sections and shall amend his
declaration to take account of price fluctuations should Customs
examination of the goods not take place immediately after such
declaration has been made.

He shall also provide, in such form as the Administration
may consider appropriate, all information and shall produce the
invoice, . the transport documents and such other commercial
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documents (contracts, correspondence, etc.) relating to the sale, ship-
ment and delivery of the goods as the Customs authorities may require
in order to ascertain the dutlisble value.

The requirements of the two previous paragraphs shall apply in
respect of all goods for which an entry 1s required, including goods
exempt from duties of Customs and goods on which specific duties are
changeable.

The Finance Administration is empowered to make such inquiries
as 1t may deem necessary to verify dutiable values.
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8. Norway: Customs Tariff, as amended January 1, 1963

Section 8
A

1. For the purposes of levying duties of Customs, the value of any
goods imported for home consumption shall be taken to be the normal
price, that is to say, the price which they would fetch on the day
that they are cleared through Customs, on a sale in the open market
between buyer and seller independent of each other.

2. When goods to be valued are manufactured in accordance with
any patented invention or are goods to which any registered design
has been applied or are imported under a foreign trade mark or are
imported for sale under a foreign trade mark, whether or not after
having been processed or transformed, the normal price shall be
determined on the assumption that the value of the right to use the
patent, design or trade mark in respect of the goods is covered by
the price.

B

1. The normal price of any imported goods shall be determined on
the following assumptions:
that the goods are treated as having been delivered to the buyer
at the place of importation,

that the seller will bear all costs, charges and expenses incidental
to the sale and to the delivery of the goods at the place-of
importation;

the buyer will bear all duties and taxes applicables in Norway.
The expression, place of importation, shall be taken to be the
Customs post or Customhouse at which the goods are disembarked or
unloaded or, the case arising, the first Customs post or the first
Customhouse at which the goods could virtually have been originally
disembarked.

2. The normal price is to be taken to include the costs, charges
and expenses entailed by any of the following: carriage and freight;
insurance; commission and brokerage; costs, charges and expenses of
drawing up outside the country of importation documents incidental to
the introduction of the goods into Norway; the net amount (after
allowing for repayments made or to be made) of duties and taxes
spplicable outside the country of importation; costs of containers
excluding those which are treated as separate articles for the purpose
of levying customs duties, and loading charges.
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3. The cost of packaging shall be calculated according to the
expenses entailed by the use of the packaging when the packaging or
packagings of the corresponding kind and quantity:

(a) will be re-exported within the year following the date of

importation; or

(b) were exported by the owner of the goods during the year preced-

ing importation, provided such importation was not as defined
at (a) above

4. TIn other cases, the cost of packaging will be calculated accord-
ing to thelr value.

c

1. A sale in the open market between buyer and seller independent
of each other presupposes:
. ga) that the price is the sole consideration;.and
b) that the price made is not influenced by any commercial,
financial or other relationship, whether by contract or other-
wise, between the seller or any other person associated in
business with him and the buyer or any person associated in
business with him (other than the relationship created by the
sale of the goods in question); and
(c) that no part of the proceeds of the subsequent resale, use or
disposal of the goods will accrue either directly or indirectly
to the seller or any person associated in business with him.
2. Two persons shall be deemed to be associated in business with
one another if, whether directly or indirectly, either of them has
any interest in the business or property of the other or both have
a common interest in any business or property or some third person
has an interest in the business or property of both of them.

D

1. Where goods covered by a sales contract, the agreed price shall
be taken for the establishment of the normal price; however, the
necessary adjustments should be made to the agreed price when purchase
has been effected in other conditioms than those defined under A and
B above.

2. As regards goods covered by a sales contract, changes in the
prices of such kinds of goods occuring between the date of purchase
and the date of entry for clearance through Customs shall not entail
a change in the dutiable value unless more than 6 months have elapsed
between those two dates. Moreover, in general, adjustments which are
not based only on the detalls given in the invoice and the other docu-
ments concerning the purchase and delivery of the goods may not be
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made, unless, in the opinion of the Customs, such adjustments do not
substantially affect the calculation of the duties. However, the
importer shall have the faculty of requesting that the dutles and.

taxes referred to in sub-paragraph B 1, and which he i1s able to prove,
be deducted.

3« AdJjustments msy be made, in certain circumstances (for example
when the goods are imported by branches or subsidiaries), on the basis
of the price at which the goods will be re-sold by the importer.
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9. Sweden

a. Customs Tariff Ordinance (May 13, 1960)

Section 3

1. . The duty chargeable on goods liable to ad valorem duty
shall be assessed on the normal price, that is to say, the price
which they would fetch at the time when entry 1s presented on
a sale in the open market between buyer and seller independent
of each other.

The normal price shall be determined on the assumption that
the goods sare delivered to the buyer at the port or place of
introduction, that the seller willl bear all costs, charges and
expenses, lncidental to the sale and to the delivery of the goods
at that port or place, and that the buyer will bear any duties or
taxes applicable in Sweden.

2. If the goods have been acquired by purchase, the price paid
or payable shall be accepted as the normal price subject to such
adjustments as may be necessary when the goods are purchased on
conditions differing from those mentioned in subsection 1.

b. Customs Tariff Proclamation (May 13, 1960)

Chapter 3 Valuation

Section k4

A sale in the open market between buyer and seller, independent
of each other, as referred to in Section 3, subsection 1 of the
Customs Tariff Ordinance presupposes:

(1) that the price is the sole consideration;

(ii) that the price made 1s not influenced by any special
relationship, whether by contract or otherwise, between
the seller or any person assoclated in business with
him and the buyer or any person assoclated In business
with him; and

(iii) that no part of the proceeds of the subsequent re-sale,
use or disposal of the goods will accrue either directly
or indirectly to the seller or any person associated in
business with him.
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Two persons shall be deemed to be associated in business
with one snother if, whether directly or indirectly, either of
them hag any financial interest in the business or property of
the other or both have a common financial interest in any busi-
ness or property of some third person or some third person has
a Tinancial interest in the business or property of both persons.

Section 5

By port or place of introduction as referred to in Section 3,
subsection 1, of the Customs Tariff Ordinance is meant, when
goods are imported by ship or by aircraft, the port or the alrport to
which the goods are consigned or at which they are discharged from
the ship or the aircraft for on-carriage to their destination, and
when goods are imported otherwise, the frontier place within the
Customs aresa.

Section 6

In the case of goods which are manufactured in accordance
with any patented invention or are goods to which any registered
design has been appllied, or are imported under a foreign trade
mark or are imported for sale under a foreign trade mark, the
normal price shall be determined on the assumption that the value
of the right to use the patent, design, or trade mark in respect
of the goods is covered by the price.

Section T
The "costs, charges and expenses' mentioned in Section 3,
subsection 1, second paragraph, of the Customs Tariff Ordinance,
include, inter alia, any of the following:
carriage snd freight;
insurance
commission;
brokerage
costs, charges and expenses of drawing up, outside Sweden,
documents incidental to the introduction of the goods into

Sweden;

the net amount (after allowing for repayments made or to
be made) of duties and taxes applicable outside Sweden;
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cost of contaliners excluding those which are treated as
separate articles; cost of packing the goods; and loading
charges.

Carriage and freight incidental to the delivery shall not,
however, if they are satisfactorily proved, be included in the
normal price at an amount higher than thirty per cent of the
normal price excluding the said costs.

Carriage and freight shall be calculated for the transporta-
tion of the goods to their destination within the Customs ares,
unless the carriage and freight to the port or place of introduc-
tion are satisfactorily proved.

Cost of contalners shall be calculated as equal to the cost
incldental to their use 1f the containers or other containers of
the same kind and quantity elther have been exported by the im-
porter within one year before the importation (provided that this
exportation had not formerly been invoked for determining the costs
of packing in the manner now stated) or are intended to be exported
by him within one year after the importation; otherwise the cost
of containers shall be calculated as equal to thelr value.

Section 8

In determining the normasl price of the goods by application
of Section 3, subsection 2, of the Customs Tariff Ordinance, a
price adjustment for the reason that the price of goods of the kind
in question may have changed during the period between the purchase
and the importation of the goods, shall not be considered necessary,
unless the time interval exceeds six months.

Otherwise price adjustments shall not be made unless such
adjustments would essentially affect the amount of duty chargesble
or could be made merely on the basis of the invoice and other
documents relating to the purchase and delivery of the goods.
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10. United Kingdom:

a. Customs and Excise Act 1952

Part X

Section 258. Valuation of goods for purpose of
ad valorem duties

1. For the purpose of any enactment for the time belng in
. force whereunder a duty of customs is chargesble on goods
by reference to their value, the value of any imported goods
ghall be taken to be that laid down by the Sixth Schedule to
this Act, and duty shall be paid on that value:

Provided that, in the case of goods imported under &
contract of sale and entered for home use, duty shall be
deemed to have been paid on that value if, before the goods
are delivered for home use, duty is tendered and accepted
on s declared value based on the contract price.

2. For the purpose of the proviso to the foregoing subsec-
section:

(a) the declared value of any goods is their value as declared
by or on behalf of the importer in making entry of the goods
for home use;

(b) that value shall be deemed to be based on the contract
price if, but only if, it represents that price properly
adjusted to take account of circumstances differentiating
the contract from such a contract of sale as is contemplated
by the Sixth Schedule to this Act;

b. Customs and Excise Act of 1952, Sixth Schedule

Value of imported goods

1.-1. The value of eny imported goods shall be taken to be the normal
price, that is to say the price which they would fetch, at the time
when they are entered for home use (or, if they are not so entered,
the time of importation), on a sale in the open market between
buyer and seller independent of each other.

2, The normal price of any imported goods shall be determined on
the following assumptions:

(a) that the goods are treated as having been delivered to
the buyer at the port or place of importation; and
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(b) that the seller will bear freight, insurance, commission
and all other costs, charges and expenses incidental to
the sale and the dellvery of the goods at that port or
place; but

(c) that the buyer will bear any duty or tax chargesble in the
United Kingdom.

2.= A sale in the open market between buyer and seller independent
of each other pre-supposes:!
(a) that the price is the sole consideration, and

(b) that the price made is not influenced by any commercial, -
- financial or other relationship, whether by contract or
otherwise, between the seller or any person assoclated
in business with him and the buyer or any person associlated
in business with him (other than the relationship created
by the sale of the goods in question); and

A(c) that no part of the proceeds of the subsequent resale, use
or disposal of the goods will accrue either directly or
indirectly to the seller or any person assoclated in business
with him.

3e- Where the goods to be valued:
(a) are manufactured in accordance with any patented invention
or are goods to which any registered design has been applied}
or

(b) are imported under a foreign trade mark, or are imported
. for sale (whether or not after further manufacture) under
a foreign trade mark;

the normel price shall be determined on the assumption that. the
price covers the right to use the patent, design or trade mark in
respect of the goods.

4.~  For the purpose of the last foregoing paragraph the expression
"trade mark” includes a trade name and & get-up, and a foreign
trade mark is a trade mark used for the purpose of indicating
that goods in relation to which 1t is used are those of:

(a) a person by whom the goods to be valued have been grown,
produced, manufactured, selected, offered for sale or
otherwise dealt with outside the United Kingdom; or
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(b) a person associated in business with any such person as is
referred to in sub-paragraph (a) of this paragraph; or

(c) a rerson t0 whom any such person 1s mentioned in subparagraph
() or (b) of this paragraph has assigned the goodwill of
the business in connection with which the trade mark is used.

5.- Two persons shall be deemed to be assoclated in business with
one another 1f, whether directly or indirectly, either of them has
any interest in the business or property of the other, or both have
a common interest in any business or property, or some.third person
has an interest in the business or property of both of them.
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1l, West Germany: Customs Act of June 1k, 1961

Section 29

Dutiable value; normal price

1. ~ The dutiable value shall be the normal price which the impor-
ted goods would fetch at the date taken into account for valuation
purposes, on a sale in the open market between buyers and sellers
independent of each other (normal price).

2. The normal price shall be determined on the following assumptions:

1 - that the'goods are treated as having been delivered to the
buyer at the place of introduction; and

2 - that the seller will bear all costs, charges and expenses
incidental to the sale and to the delivery of the goods at
that place;

3 - that the buyer will bear any import dutles or taxes.

3. + When the goods to be valued:

1l - are manufactured in accordance with any patented invention or
are goods to which any registered design has been aspplied; or

2 - are lmported under a forelgn trade mark or are imported for
sale under a foreign trade mark, whether or not after.further
processing,

the normsal price of the goods shall include the value of the right
to use the patent, design or trade mark.

Section 30 -

Sale in the open market

1. A sale in the open market between buyers and sellers indepen-
. dent of each other (Section 29-1.) pre-supposes:
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1 - that the price is the sole consideration passing from the
buyer in respect of the goods; and

2 - that no part of the proceeds of the use or subsequent sale
of the goods will accrue either directly or indirectly to
the seller or any person associated in business with him; and

3 - that the price made is not influenced by any commercial,
financial or other relationship, whether by contract or
otherwise, between the seller or any person associated in
business with him and the buyer or any person associated in
‘business with him (other than the relationship created by
the sale of the goods in question).

Two persons shall be deemed to be assoclated in business with
one another if, whether directly or indirectly, either of them
has any interest in the business or property of the other or
some third person has an interest in the business or property of
both of them.

Section 31

Acceptance of the price paid or payable
as the dutiable value

The price paid or payasble on a sale shall be accepted as the
dutiable value where:

1 - the contract of sale is performed within a period corresponding
to commercial usage, and

2 - the said price corresponds to the price which the goods would
fetch on a sale in the circumstances specified in Section 29,
1. and 3. above (ordinary competitive price) at the time when
the contract is concluded or where the said price is adjusted
as necessary, and '

3 - the sald price does not meet the requirements of Section 29,
2. sbove but is adjusted as necessary.

Adjustments under paragraph 1. 2 - gbove may in particular
be required with reference to abnormal discounts, reductions in
price granted only to sole agents, or any other reduction from
the ordinary competitive price.
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Reductions in price granted only to sole agents shall be
taken to be any difference between the price paid or payable and
the ordinary competitive price at which the goods would be freely
available to any buyer who, over and above the payment of the
price paid or payable, gives no other consideration in respect
of the imported goods (e.g. advertising or warranty services) in
the interest of the seller.

The provisions of paragraph 1. sbove shall not apply where the
person concerned requests valuation at the normal price. The
Customs may require the person concerned to produce, in support of
such request, documentary evidence of the normal price.

Section 32
+Dutigble ﬁalue ¢ special provisions

In determing the dutiable value, the ordinary competitive
price which the goods would fetch at the place of clearance shall
be accepted, where the same terms of delivery apply, as equivalent
to the ordinary competitive price which they would fetch at the
place of introduction. This provision shall not apply where, under
the same terms of delivery, the goods are sold at different prices
according to the domicile of the buyer.

Any reductions in costs, charges or expenses granted to the
buyer (Section 29, 2. 2 - gbove) shall not be allowed unless
reasons are known at the date to be taken into account for valua-
tion purposes. -

The cost of packings shall be included in the dutiable value
of the contained goods if the packings are admitted duty-free
under Section 24, (1) 1L ¢. It shall not be so included if the
packings:

1 - are returned to the seller abroad, or
2 - are free of revenue control in the Customs territory and have
-been supplied by a buyer domiciled eilther in that territory

or in a free port.

The Federal Minister of Finance may, by Order:
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1 - specify, having regard to the requirements of the various
modes of transport-the place to be regarded as the place
of introduction for the purpose of determining the normal
price (Section 29, 2. 1 -) and calculating the costs inci-
dental to delivery of the goods (Section 29, 2. 2 -);

2 - prescribe that, subject to such conditions as he may determine,
‘the carriage and freight to be included in the dutiable value
of samples and goods of little value carried by air shall not
be the amounts actually pald but those which would have been
pald for surface transport.

5. In the cases envisaged in Section 8, (2) and Section 20, (2),
the dutiable value shall be taken to be the proceeds of the sale;
in the case envisaged in Section 20, (3), it shall be taken to be
the proceeds of the sale less the import duties and taxes.

6. When goods which have not been imported have to be valued,
thelr dutiable value shall be the ordinary competitive price which
~ those goods would fetch in the Customs territory.
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12. Brazil: Tariff Law (No. 3,244) of August 1L, 1957

Chapter III - Basis of Calculation

Art. 5. -- The ad valorem duty shall be calculated on the basis
of the external value of the goods plus the expenses for freight and
insurance (CIF value).

The external value of the goods shall be considered as the price
at which, at the time of their export, they or other similar goods
are normally offered for sale on the wholesale market of the export-
ing country, plus the cost of any container or packaging and the ex-
penses comnected with transport to the port of exportation to Brazil,
minus, when the case applies, the internal consumption taxes of the
exporting country which are normally recovered on export of the goods.

Art. 6. -- The external value shall be indicated by the importer
on the import declaration.

If, after checking the goods, the Customs official has any
reason to questlon the declaration of the importer, he must, within
a period of 8 days, by means of signed documents, establish the new
value under which clearance may proceed.

Having been notified of the new value, the importer shall have
30 days in which to lodge his claim with the Inspector of Customs,
who shall give his decision within the period of 30 days counted
from the date of recelving the clalm.

In the absence of a decision within the time established in the
preceding paragraph, the value declared by the importer shall be
temporarily accepted, merely for the purpose of releasing the goods
and upon guarantee or deposit of the claimed difference, in accordance
with the provisions of Article 14 and the paragraphs thereto of Decree
Law No. 607, of August 10, 1938.

Recourse may be had against this decision under the terms of the
legislation in force.

Art. T. -- When the external value cannot be duly verified, the
calculation for the duty shall be made on the basis of the domestic
wholesale market, after deducting 30 percent for profit and expenses,
as well as the duties incident upon the import.

Art. 8. -- In the calculation of the duty no distinction shall
be made that has not already been established by Law or in the Tariff
between goods new or used, finished or partially finished, complete
or incomplete, assembled or unassembled.

)
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In the event of damage or intrinsic depreciation, casual or from
means beyond control, a discount shall be granted on the external

value of the goods in accordance with the prior appraisal made by the
competent authorities.

Art. 9. -- A guide may be established for the minimum value of a
product for which it is difficult to fix the external value because
it is not regularly quoted on the national or international market,
or which has been exported to Brazil under a dumping regime, in this

case without prejudice to the provision of Paragraph 2 of Article 3
of this Law.
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Canada: Customs Tarlff

in

VALUATION FOR DUTY
Determination of value for duty.

35. (1) The value for duty of goods imported shall be determined

accordance with the provisions of sections 36 to L1A.

(2) In this section and sections 36 to L1A, with reference to any
goods,

(a) "ecountry of export" means the country from which the goods
were shipped directly to Cansada;

(b) "cost of production" means an amount that in accordance with
good business principles and practices falrly reflects the
manufacturing or production costs of the goods at the time of
shipment to Canada; and

(c) "gross profit" means the falr market value of the goods when
gold in the circumstances described in section 36, minus the
cost of production thereof. Memo DL43.

Valuation for duty.

36. (1) Subject to section 38, the value for duty shall, not-

withstanding any invoice or affidavit to the contrary, be the fair
market value, at the time when and place from which the goods were
shipped directly to Canada, of like goods when sold

(p)

(a) to purchasers located at that place with whom the vendor deals

at arm's length and who are at the same or substantially the
same trade level as the importer, and

(b) in the same or substantially the same quantities for home

consumption in the ordinary course of trade under competlitive
conditions. '

Rules to be applied in ascertaining value.

(2) The following rules apply in the application of subsection (1):
(a) if there were no sales at the time when the goods were shipped

to Canada, there shall be substituted therefor the most recent
sales prior to the time of shipment that falrly reflect the
market value of the goods at the time of shipment;

if there were no purchasers located at the place from which the
goods were shipped to Canada, there shall be substituted there-
for sales to the purchasers located nearest thereto;

(c) where goods imported into Canada and goods sold for home con-

sumption are like goods except only that the goods sold for
home consumption have zpplied to them a trade mark, as defined

in the Trade Marks Act, that is not applied to the goods imported

into Canada, and goods like the goods imported are not sold for
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home consumption, -the goods imported and the goods sold for

home consumption shall be deemed to be like goods for the

purposes of this section, if, in the opinion of the Minister,

(1) the goods are being imported into Canada without that
trade mark applied to them in order to avold the opera-
tion of subsection (1), and

(11) 1t is probable that there will be spplied to the goods,

subsequent to their importation into Canada, that trade
mark or any other mark so closely resembling that trade
mark that it is likely to be taken therefor:

regard shall not be had to a sale for home consumption to a

purchaser by a vendor who did not, at the same or substantially

the same time, sell like goods in the ordinary course of trade
to other persons in the country of export, not controlled by

or in control of or otherwise related to the purchaser; and

where goods were not sold in the same or substantially the

same quantities for home consumption

(1) if the quantity shipped to Canadas is larger than the ,
largest quantity sold for home consumption, those quanti-
ties shall be deemed to be the same quantities,

(11) if the quantity shipped to Canada is smaller than the
smallest quantity sold for home consumption, the value
for duty shall be based on the amount for which, in the
opinion of the Minister, having regard to that trade,
such smaller quantities would have been sold if they had
been sold for home consumption.

Where the value for duty cannot be determined under subsections

(1) and (2) for the reason that

there were no purchasers in the country of export (in this sub-
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