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Preface

On January 31, 1984, on its own motion, the United States International
Trade Commission instituted an investigation under section 332(b) of the
Tariff Act of 1930 (19 U.S.C. 1332(b)) for the purpose of assessing the impact
of tariff and nontariff barriers on the competitive position of the United
States in the world trade of sheet vinyl flooring. The investigation was
instituted following receipt of a request therefor dated December 20, 1983,
from the subcommittee on Trade of the House Committee on Ways and Means. 1/

In accordance with the Subcommittee's request, the Commission's investigation
was restricted to the use of nonproprietary data due to the small number of
U.S. manufacturers of sheet vinyl flooring and the possibility of linking data
to a particular manufacturer. The Commission's notice of investigation was
published in the Federal Register on February 8, 1984. 2/

The information in this report was obtained from field work,
questionnaires, the Commission's files, private individuals and organizations,
the U.S. and foreign governments, and other sources. Written comments were
solicited, but none other than those accompanying questionnaires were
received. In addition to staff fieldwork, the primary source of information
on market conditions in the United States and abroad, and the U.S. and foreign
industries were the responses to questionnaires. Questionnaires and files
maintained by the United States Trade Representative were used to collect
information on nontariff barriers to U.S. exports. Questionnaires were sent
to the 5 firms that produced sheet vinyl flooring in the United States during
1981-83, the 10 largest importers during the period, and 9 representative U.S.
purchasers and distributors of sheet vinyl flooring.

1/ A copy of the request by the Subcommittee is reproduced in app. A.
2/ A copy of the Commission's notice of investigation is reproduced in
app. B.
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Executive Summary

The products covered in this investigation are floor coverings produced
and sold in sheet form that are made wholly or in chief value of vinyl
plastics. Flooring that is wholly plastic consists of pure polyvinyl chloride
(PVC) sheet; the remaining products consist of flooring made with a vinyl
layer fused to a nonvinyl or partially vinyl backing and covered with a wear
layer. Design patterns on this type of flooring are produced in two
manners—--rotogravure, in which the pattern is printed on the surface of the
vinyl layer; and inlaid, in which pulverized vinyl is applied in patterns on
the backing before being fused. Surface textures are created either through
mechanical embossing, an impression process that can. be used on any type of
sheet vinyl flooring, or chemical embossing, which can be used only on

rotogravure products. Chemical embossing is generally regarded as superior to
mechanical embossing.

Rotogravure products are generally sold for residential use, both
remodeling/repair and new construction. 1Inlaid is also sold for residential
use. Rotogravure, inlaid and some pure PVC sheet are used in light commercial
applications, such as office use. Heavy commercial usage is most often met
with inlaid and pure PVC sheet and consists of high-traffic areas, public
areas, and speciality uses such as hospital operating rooms and clean rooms.

There are four manufacturers of rotogravure sheet vinyl flooring in the
United States; one of these also manufactures inlaid flooring. One U.S.
producer has menufacturing subsidiaries in Canada, Australia, and Europe.
Sheet vinyl flooring is produced in at least 14 countries. Of most importance
in international trade are producers in Canada, the European Community (EC),
Sweden, Japan and, to a lesser extent, the Republic of Korea (Korea) and
Taiwan. There is also production in Brazil, Australia, and Yugoslavia.
Rotogravure is produced in every producing country; PVC sheet, in Europe and

Japan; and inlaid sheet, in Japan.

The highlights of the Commission's investigation into international trade
in sheet vinyl floor coverings are as follows:

Markets

o The United States, with estimated apparent consumption of
155 million square yards valued at $552 million, in 1983
is the world's largest market for sheet vinyl flooring.

Estimated apparent U.S8. consumption of sheet vinyl flooring in 1983 was
up 13 percent in quantity and 17 percent in value over consumption in 1981.
Imports increased from 8 million square yards valued at $13 million, in 1981,
to 14 million square yards, valued at $21 million, in 1983, when they
accounted for 9 percent of consumption by quantity and 4 percent by value.
Rotogravure flooring accounted for 75 to 80 percent of the market (116 million
to 124 million square yards in 1983), with inlaid accounting for most of the
remainder. Residential sales accounted for 85 to 90 percent of the market
(132 million to 140 million square yards in 1983), including 6 percent for
manufactured housing and less than 10 percent for the do-it-yourself market;
heavy commercial usage accounted for 5 to 7 percent, and light commercial, the
remainder.
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o Europe is the second largest world market; the European in-
dustry is suffering from significant production overcapa-
city of rotogravure sheet.

: Estimated consumption of all sheet vinyl flooring in Europe in 1983 was
100 million square yards, valued at $350 million to $400 million. There are
12 major European manufacturers of sheet vinyl flooring vying for a market
that is smaller than the United States., Current European production is
estimated to be operating at 50 percent of capacity. Imports from the United
States account for very little of the European market.

o The other developed countries constitute the remaining major
’ markets for sheet vinyl flooring.

A country must have reached a certain level of industrial development
before offering more than a limited market for sheet vinyl floor coverings,
which are fairly expensive flooring options. Canada is the third largest
market——-served primarily by domestic and U.S. manufacturers. Apparent
consumption of sheet vinyl flooring in Japan was an estimated 60 million
square yards in 1982, nearly all of which was supplied by local
manufacturers. The Australian market is estimated at 10 million square yards
and is served by both domestic production and imports.

Customs treatment and barriers to trade

o Overall, the United States offers the most liberal tariff
treatment for imports of sheet vinyl flooring. The
remaining developed country markets average lower tariff
rates then do developing countries on imports of sheet
vinyl floor coverings.

The U.S. column 1 rate of duty on imports of sheet vinyl floor coverings
is 6.5 percent ad valorem; the LDDC rate or the negotiated column 1 rate is
5.3 percent ad valorem. The basis of customs valuation is generally free on
board (f.o.b.) port of exportation. Imports under TSUSA item 728.2440, sheet
vinyl floor coverings, are eligible for duty-free treatment under the
Generalized System of Preferences, including imports from both Taiwan and
Korea.

Developed country tariff rates on sheet vinyl flooring range from a low
of 4.4 percent ad valorem for some sheet in Sweden to a high of 30 percent ad
valorem for pure PVC sheet in Australia. Duty rates applied by Brazil, Korea,
Mexico, and Taiwan range from a low of 30 percent for Korea to a high of
185 percent on some sheet for Brazil.

In addition to various country association duty-rate preferences offered
by many countries, all the developed countries listed offer some manner of
preferences for imports from developing countries, ranging from duty-free
entry for the EC, Japan, and Sweden, to a reduction of 10 percentage points
off the ad valorem rate for Australia. Japan and Australia, like the United
States, extend these preferences to imports from both Korea and Taiwan. The

remaining countries exclude imports from Taiwan. .
. V1



Australia and Canada, like the United States, use f.o.b. value as the

basis for computing duty, although Canada does not always include inland
transportation in the country of export. The remaining countries use cost,
insurance, freight (c.i.f.) value.

o Duty is generally not a significant factor in determining
trade in sheet vinyl flooring.

In general, the duty paid on imports is only a minor cost factor
affecting the price. Price is reported to be less important than color,
style, ease of maintenance, and durability in the ultimate consumer's purchase
decision. Although tariffs do result in higher costs, unless they represent a
large percentage of the total cost, as is the case in developing countries,
they are less important than other price and nonprice factors. It should be
noted, however, that the use of c.i.f. value as the basis for customs
valuation tends to magnify an important cost factor--transportation cost--and,
therefore, favors those producers that are closest to the market (usually
domestic producers).

o Of the various nontariff barriers to trade in sheet vinyl
flooring, only total embargoes were product specific.

Absolute embargoes to imports of sheet vinyl flooring were reported by
U.S., menufacturers to be in effect for Brezil, Colombia, India, Jamaica,
Mexico, the Philippines, Trinidad, and Venezuela. No other product-specific
discriminatory barriers were reported.

o Although nontariff barriers were reported for 27 markets or
potential markets, in general, those countries with the
barriers most disruptive to trade are countries which

offer minimal markets for sheet vinyl flooring.

Barriers most commonly reported for developed markets were primarily
standards and customs regulations that U.S. exports had little difficulty in
meeting. It is the developing countries that are reported to have the most
trade-disruptive barriers, ranging from general policies designed to
discourage imports to outright embargoes. However, nontariff barriers other
than embargoes are far less important in affecting international trade in
sheet vinyl flooring than are other competition factors, such as
transportation costs and the distribution network.

Othér factors of competition

o The widespread use of a patented chemical embossing process
for rotogravure sheet production resulted in limited inter—
national trade in these products. The expiration of the

patents in vaerious market countries has opened up these
markets.

The chemical embossing process developed and patented by one U.S.
menufacturer was widely licensed for use throughout the world. The ¥érms of
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these licenses resulted in relatively restricted markets and international
trade for rotogravure products. During the period 1980 to the present, the
patents for this process expired in all but four producing countries. The
patents in three of the four remaining producing countries will expire in
September 1984, and the fourth, in 1985. The expiration of the patent in the
United States in December 1983 legally opened the U.S. market to imports of
the products from Japan and most European countries. This was considered "
particularly important to the European producers in light of their unused
capacity.

o Certain distribution systems, such as the widespread use of
distributors that sell only one manufacturer's sheet vinyl

flooring in the United States, effectively limit import
penetration.

Producers in the United States and Canada rely primarily on
single-supplier distributors (captive suppliers) to sell the major portion of
their production. Even without patent protection, this distribution systems
renders quick penetration of the market impossible without purchasing an
existing distribution network. Such an option is limited because of the
limited number of existing networks, few if any of which may be for sale.
Certain importers have employed one of two alternatives to buying a network.
They build a new distribution network or they sell primarily to retail outlets
on a price basis to enter the do-it-yourself residential market. However the
first alternative is time consuming, and the second is limited because the
do-it-yourself market for sheet vinyl flooring is limited.

Similarly, the Japanese distribution system, with its multitude of levels
and frequent reliance on historical and social relationships, makes importing
into that market very difficult. :

o Transportation costs are the primary nonproduction cost fac-
tor affecting international trade in sheet vinyl flooring.

Transportation accounts for 15 to 25 percent of the total delivered cost
of sheet vinyl flooring at the first level of distribution. Ocean freight
accounted for 7 to 10 percent of the landed cost of U.S. imports during
1981-83 and is estimated to be higher for U.S. exports. Transportation costs
are the single most important nonproduction cost factor, resulting in an
almost universal advantage to the closest (usually domestic) producer. This
problem, along with that of tariff and nontariff barriers, is often solved by
establishing foreign production facilities. The transportation cost penalty,
along with the single supplier distribution system, will probably represent an
obstacle to any great U.S. market penetration by European rotogravure
producers. Similarly, the transportation cost adds a burden to almost all
U.S. exports, except those to Canada. Transportation costs pose an
approximately equal disadvantage for U.S. and Canadian producers in most of
North America. Also, transportation cost is less a factor in competition
between imports from Asia and the domestic product on the west coast, because
the ocean freight costs for the imports roughly equal the inland
transportation costs from domestic factories on the east coast.

viii
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o Exchange-rate fluctuations affect the U.S. industry's cost
factors and competitive position.

In general, U.S. manufacturers reported that the strong U.S. dollar
caused their exports to be more expensive in foreign markets, thus
exacerbating the cost disadvantages they experience in foreign markets. Some
industry representatives indicated that the same strength of the dollar
resulted in imports into the United States that were less expensive, partially
or wholly negating the transportation cost advantage enjoyed by domestic
products over imports.

X






Description and Uses

Sheet vinyl floor coverings are floor coverings sold in sheet form of
varying widths and lengths made either wholly or in chief value of vinyl
plastics. Sheet vinyl flooring is generally manufactured in widths of 6 and
12 feet (2 and 4 meters abroad), but may also be produced in widths of 4, 9,
and 14 feet. These floor coverings are manufactured in lengths up to 4,000
feet and are then cut for distribution to lengths ranging from 55 to 180 feet.

There are two basic types of sheet vinyl flooring--those made wholly of
vinyl and those composed in chief value of vinyl. Flooring made wholly of
vinyl is composed of a solid polyvinyl chloride (PVC) sheet which may contain
a protective vinyl surface known as a wear layer. Such flooring is unbacked,
and any pattern extends all the way through the thickness of the sheet.

Sheets made in part of vinyl are produced by fusing the vinyl layer to a
variety of backings such as mineral felt, glass mesh and polyvinyl chloride,
fibrous polyester glass and clay, or eurothene foam. Mineral felt is the most
commonly used backing in the United States. The backing, the vinyl material,
and the wear layer (generally of vinyl composition) are fused together by a
process called calendaring, wherein two or more cylinders revolve in close
proximity to one another in such a way that materials passing between the
cylinders are glazed together. Calendaring can be accomplished with a
combination of heat, pressure, and, sometimes, chemical agents.

Design patterns for vinyl floor coverings other than pure PVC sheet are
produced through two techniques--rotogravure and inlay. Rotogravure, the
principal method of producing patterns, is a printing process in which the
image is etched onto the surface of a cylinder, creating minute cells of
varying depth from which the ink is transferred to the print surface, either
directly or by way of pressure from an impression roll and capsulating
action. Inlaid flooring is made by a process in which a vinyl material is
pulverized into a color powder or pieces, sifted through a metal stencil onto
a treated backing, and then fused to the backing. The backing in this case
may be temporary--used in the production process and then removed--or it may
. be permanent. As is the case for pure PVC sheet flooring, the design of
inlaid flooring extends through the thickness of the sheet (except for any
backing), whereas the design of the rotogravure flooring is on the surface
only. This lends particular importance to the wear layer on the rotogravure
flooring. Wear layers are of varying composition (usually vinyl plastics) and
are produced by various methods. Both the formulas and methods of production
are generally trade secrets.

~ The texture design of the surface is accomplished through embossing,
either mechanically or chemically. Mechanical embossing can be used with any
type of sheet vinyl flooring and consists of the creation of the texture
through impression. Chemical embossing may be used only on rotogravure
products. After printing, the vinyl layer is expanded, usually during
calendaring or application of the wear layer. In chemical embossing,
retardant chemicals are mixed in with certain of the inks used in the
rotogravure, and the vinyl does not expand as much where these inks are
printed, creating the textured surface. Chemical embossing allows for
texturing that matches a more detailed pattern than is possible with

1



mechanical embossing. Furthermore, by varying the amount of retardent in
different inks, chemical embossing can be used to create a number of different
surface pattern depths on one sheet in a single operation. It should be noted
that most chemical embossing done in the world today stems from the process
developed, patented, and licensed by one U.S. flooring manufacturer.

The market for sheet vinyl flooring may be divided into two major
segments, residential and commercial. Residential use is confined to homes,
usually in kitchens, bathrooms, foyers or entranceways, and family or
recreation rooms. A special submarket of the residential market is that for
manufactured homes, which includes prefab or modular houses, mobile homes, and
recreational vehicles. The commercial market may be divided further into
light commercial and heavy commercial. An example of light commercial use is
an office where traffic and wear is not a major problem. Light commercial use
is similar to residential use in wear requirements. Heavy commercial use
includes hospitals, airports, train and bus stations, schools, malls, and
public areas of commercial buildings, such as lobbies and hallways, where
traffic is heavy. Certain specialty markets, such as hospital operating rooms
and clean rooms, are also included in the heavy commercial category. Nearly
all these markets can be further classified as either new construction or
remodel/replacement.

Typical products sold for residential use are rotogravure and inlaid,
generally in widths of 6 and 12 feet. In the manufactured homes submarket,
these products mey also be sold in widths of 14 feet. Light commercial use is
similar to residential and includes primarily rotogravure and inlaid, with a
small amount of pure PVC sheet. Widths are again generally 6 and 12 feet.
The use of rotogravure diminishes considerably in the heavy commercial
markets; pure PVC and inlaid flooring are most commonly sold for these uses.
Widths of 6 and 12 feet (particularly 12 feet) are common, along with
4-foot-wide pure PVC flooring used in special applications. Installation for
commercial use most often includes heat or chemical sealing of the seams,
which is not as common in residential installationmn.

Industry Profiles

The U.S. industr

There are currently four U.S. manufacturers of sheet vinyl flooring;
these firms are located in Pennsylvania and New Jersey. A fifth, a smaller
manufacturer located in the area of Miami, Fla., ceased production of sheet
vinyl flooring in 1982. Of the four existing producers, two also import some
sheet vinyl flooring, one has foreign subsidiaries manufacturing sheet vinyl
flooring, and another is a subsidiary of a Swedish manufacturer. Two of the
four manufacture other textile and nontextile floorings in the United States,
and all four export sheet vinyl floorings to some extent. ‘

Each producer maintains one facility in the United States for
manufacturing sheet vinyl fiooring. Estimated employment of production and
related workers was less than 4,000 in each year during 1981-83. Industry
sources estimate that the industry is currently operating at approximately
80 percent of capacity.

2



There is no U.S8. production of solid PVC sheet flooring. Rotogravure
products were produced by all the U.S. manufacturers during 1981-83, and all
used some form of chemical embossing. One manufacturer also uses mechanical
embossing. There is one U.S. producer of inlaid flooring; this firm is the
largest manufacturer of such flooring in the world.

Foreign industries

Sheet vinyl flooring is produced in at least 14 countries throughout the
world, but, with regard to importance in international trade, the primary
producers are located in Canada, the European Community (primarily West
Germany and the United Kingdom), Sweden, Japan, and, to a lesser extent, Korea
and Taiwan. Sheet vinyl flooring is also produced in Brazil, Australia, and
Yugoslavia. Of the three, only Yugoslavia exports, and that is to Europe
alone. A more detailed discussion of the major industries follows.

Canada.--There are two producers of sheet vinyl flooring in Canada, one
of which is a subsidiary of the largest U.S. producer. Both produce
rotogravure flooring, and one produces inlaid. Production is concentrated in
goods for the residential market, including the manufactured homes submarket.
Both producers export to the United States. The Canadian industry is believed
to be operating at or near capacity.

Europe.—-There are 12 major producers of sheet vinyl flooring in Western
Europe, located in Sweden, West Germany, the United Kingdom, the Netherlands,
Belgium, Ireland, Switzerland, and France. At least three of these producers
manufacture solid PVC sheet flooring, and most produce rotogravure using
chemical embossing. No inlaid vinyl flooring is produced in Europe. The
European industry suffers from chronic overcapacity and is estimated to be
currently operating at about 50 percent of capacity. Exports and the

development of potential export markets are particularly important to these
manufacturers.

Japan.—-There are eight producers of sheet vinyl flooring in Japan. Five
produce solid PVC sheet flooring for commercial use, five produce rotogravure
for residential use, and two produce inlaid sheet. This inlaid sheet is sold
for domestic use only and is the only inlaid production in the world not
connected to the U.S. manufacturer of inlaid sheet vinyl floor coverings. The
four largest manufacturers of all types of sheet vinyl flooring together
account for approximately 85 percent of production.

Republic of Korea.--There are at least three manufacturers of sheet vinyl
flooring in Korea, with the two largest together accounting for about
95 percent of production. Production is limited to rotogravure sheet intended
for the low end of the residential market.

Taiwan.--There are not more than four manufacturers of sheet vinyl
flooring in Taiwan. Production is limited to rotogravure sheet for
residential use. The industry is export oriented.

Other countries.--Sheet vinyl flooring is produced in Australia, Brazil,
and Yugoslavia. 1In all cases, production is of rotogravure for residential
use. The Australian producer is a U.S. subsidiary; production is intended for

3



the local market. Similarly, the Brazilian product is marketed only in Brazil.
Sheet vinyl produced in Yugoslavia is marketed throughout Europe.

Market Profiles

For the most part, the major markets for sheet vinyl flooring are the
developed countries. The United States is the single largest market for these
products in the world, followed by Europe, Canada, Japan, and Australia.
Because sheet vinyl flooring is a relatively expensive alternative to other
textile and nontextile floor coverings, as well as the option of no floor
covering at all, and requires a more complicated installation, the developing
countries represent only limited potential markets. A more detailed
discussion of the major markets follows.

United States

Table 1 shows estimated U.S. producers' shipments, exports, imports, and
apparent consumption of sheet vinyl floor coverings during 1981-83. Estimated
apparent U.S., consumption declined from 137 million square yards, valued at
$473 million, in 1981 to 128 million square yards, valued at $458 million, in
1982 and then increased to 155 million square yards, valued at $552 million,
in 1983, for an overall increase of 13 percent in quantity and 17 percent in
value. U.S. producers' shipments followed a similar pattern, declining from
1981 to 1982 and then rising to an estimated 150 million square yards, valued
at $565 million, in 1983, representing an overall increase of 7 percent in
quantity and 13 percent in value. Exports, which accounted for 6 to 8 percent
of producers' shipments, declined from an estimated 11 million square yards,
valued at $40 million, in 1981 to 9 million square yards, valued at
$34 million, in 1983. Canada was the largest export market, accounting for
more than two-thirds of U.S. exports annually.

Imports rose from 8 million square yards, valued at $13 million, in 1981
to 14 million square yards, valued at $21 million, in 1983. In 1983, imports
accounted for 9 percent of the quantity and 4 percent of the value of apparent
consumption, up from 6 percent of the quantity and 3 percent of the value in
1981 and 1982. Canada was the single largest source of imports, accounting
for nearly 60 percent of the value imported in 1983. West Germany, Sweden,
and the United Kingdom were also major suppliers, together accounting for more
than 34 percent of the value imported.

Rotogravure products accounted for approximately 75 to 80 percent of the
U.8. market (116 million to 124 million square yards in 1983), with inlaid
sheet accounting for most of the remainder. Sales of residential flooring
account for 85 to 90 percent of the market (132 million to 140 million square
yards in 1983). Included in this percentage are residential sales for .
manufactured housing, which account for approximately 6 percent of the market
and sales to do-it-yourselfers which account for less than 10 percent of the
market. Heavy commercial use accounts for 5 to 7 percent of the market, with
light commercial use accounting for the remainder.



Table -1.--Sheet vinyl floor coverings: U.S. producers' shipments, exports,
imports, and apparent consumption, 1981-83

yantity in millions of square vards; value in millions of dollars

: : : : :Ratio of imports
: Producers' : : : Apparent : to apparent
Year : shipments 1/ : Exports 1/ :Imports ¥/ :consumption 3/: consumption
: : : (percent)
f Quantity
1981-—-: 140 : 11 : 8 : 137 : 6
1982—--: 130 : 10 : 8 : 128 : 6
1983——-: 150 : 9 : 14 : 155 : 9
f Value
1981-—-; 500 : 40 : 13 : 473 3
1982-—: 480 : 34 : 12 : 458 : 3
1983 -——-: 565 : 34 : 21 : 552 : 4

1/ Estimated by the staff of the U.S. International Trade Commission on the
basis of estimates supplied by the U.S. industry.

2/ Estimated on the basis of official statistics of the U.S. Department of
Commerce.

3/ Estimated.

Source: Producers' shipments and exports, based on responses to the
Commission's "Questionnaire for Producers"™; imports, based on official
statistics of the U.S. Department of Commerce.

) Distribution of U.S. products tends to be tightly controlled. The four

manufacturers rely on single-supplier wholesalers to distribute from 75 to
100 percent of their production. 1/ No more than 10 percent of any
manufacturer’'s production is sold directly to retailers, and most of that is
sold through home centers. 2/ The remainder is distributed directly to
contractors and manufactured homes producers. Importers tend to distribute
primarily through wholesalers other than single-supplier distributors, home
centers, retail flooring dealers, and contractors. In addition, some home
centers import directly.

Canada

Because there are only two Canadian manufacturers, one of which is a U.S.

subsidiary, confidentiality restrictions prohibited the collection of data

concerning the size of the Canadian sheet vinyl flooring market. The Canadian

1/ Single supplier distributors or wholesalers are "captive" distributors
that handle the sheet vinyl flooring products of one and only one producer.

2/ Home centers are retail stores, usually chains and often discount chains,
that sell a combination of goods such as hardware, lumber, and home and garden

products and furnishings. 5



market is reported to be similar in composition to the U.S. market, consisting
primarily of rotogravure flooring for residential use. The two domestic firms
and imports from the United States are believed to supply the bulk of
consumption. The distribution of sheet vinyl flooring in Canada is said to
parallel that in the United States, relying heavily on single- suppller
(captive) distributors.

Europe

Consumption of sheet vinyl flooring in Europe totaled an estimated
100 million square yards, in 1983, valued between $350 million and
$400 million. The bulk of the market is believed to be rotogravure for
residential use, with the largest portion of the remainder being pure PVC
sheet for commercial use. As indicated previously, the European industry is
operating well below capacity and as a result is highly competitive. Imports
account for very little of European consumption, although any inlaid flooring
could be presumed to be supplied from the United States.

The primary method of distribution in Europe is reportedly through
wholesalers other than single supplier distributors, allowing sales by more
than one manufacturer through a single wholesaler. Such a distribution
pattern is another manifestation of the keen competitive situation.

~

Japan

Estimated apparent consumption of sheet vinyl flooring totaled nearly
60 million square yards in Japan in 1982. Approximately 76 percent of
consumption was accounted for by rotogravure sheet for residential use,
21 percent was PVC sheet for commercial use, and the remainder was inlaid
sheet. Domestic production accounted for about 95 percent of consumption.
U.S. products accounted for the bulk of Japanese imports of sheet vinyl
flooring.

The distribution system in Japan is a complex, multilevel set of
wholesalers and distributors that is often more reliant on historical social
relationships than economic factors in determining sources and purchasing.
Furthermore, distributors are reluctant to carry imported lines, fearing
interrupted or delayed delivery. These factors tend to contribute
significantly to the low import penetration in the sheet vinyl market.

Australia

Approximaetely 10 million square yards of sheet vinyl flooring was sold in
Australia in 1983. The market is primarily rotogravure for residential use
and inlaid for residential and commercial use. This market maintains a high
potential for growth. Once supplied primarily from the United States and
Europe, the market in Australia since 1981 has tended to rely on local’
production and a greater volume of imports from Asian producers.



Korea

Apparent consumption of sheet vinyl flooring in Korea in 1982 was an
estimated 6 million square yards. Domestic production accounted for
approximately 95 percent of consumption, and imports from the United States,
for 95 percent of the remainder. The domestic product is residential

rotogravure, with imports being primarily inlaid for commercial use and some
pure PVC commercial sheet.

Taiwan

An accurate estimate of the Taiwan sheet vinyl flooring market is not
available. However, imports accounted for an estimated 67,000 square yards,
valued at $143,000, in 1982 and 73,000 square yards, valued at $157,000, in
1983. Imports from the United States accounted for three—quarters of the
total, with imports from Japan accounting for most of the remainder.

Other markets

Although there certainly are now, and have been, opportunities for the
sale of sheet vinyl flooring in most countries throughout the world, according
to industry sources, these markets are severely limited in most cases. 1In
newly industrializing countries, the market for these goods is just
developing, but in most cases, imports are restricted in order to protect
developing domestic producers of sheet vinyl flooring or similar competing
products such as vinyl tile (see nontariff barriers section). Therefore,
although there is a market for sheet vinyl flooring in countries such as
Brazil, India, Mexico, the Philippines, and Saudi Arebia, they are not
currently open to imports from the United States.

Customs Treatment and Barriers to Trade

U.S. customs treatment

The following tabulation show the current rate of duty which applies to
imports from those countries having most-favored-nation status (column 1), the
negotiated column 1 rate which will apply to such imports on or after
January 1, 1987 and currently applies to imports from least developed
developing countries (LDDC), and the rate applicable to imports from Communist
countries or areas (column 2) for TSUSA item number 728.2440, which covers all
types of sheet vinyl floor coverings imported into the United States:

TSUSA item No. Description Col. 1 rate Negotiated rate Col. 2 rate

728.2440 Sheet vinyl 6.5% ad val. "5.3% ad val. 40% ad val.
flooring -

Imports under TSUS item 728.24 (which includes statistical item 728.2440) are
currently eligible for duty-free entry under the U.S. Generalized System of
Preferences (GSP). The rates of duty shown above are lower than most other

A A 7



countries' present rates (see "Foreign customs treatment"” below). Only Japan
and Sweden (for certain products) approach this rate.

Foreign customs treatment

Sheet vinyl floor coverings are provided for under headings 39.02, 48.12
and 59.10 of the Customs Cooperation Council Nomenclature (CCCN) and item
93.902 of the Csnadian Tariff Schedule. Heading 39.02 covers polymerisation
and copolymerisation products, which includes sheets made of polyvinyl
chloride (i.e., solid sheet vinyl flooring) and sheet vinyl flooring having
other than textile or paper backings. Heading 48.12 covers floor coverings
prepared on a base of paper or paperboard, whether or not cut to size.
Heading 59.10 covers materials prepared on a textile base in a similar manner
to linoleum, whether or not cut to shape or of a kind used as floor coverings;
and floor coverings consisting of a coating applied to a textile base, cut to
shape or not. Finally, the Canadian provision 93.902 divides its coverage
into two categories, one covering foamed and expanded products (93.902-75),
and the other, all other sheet vinyl flooring products (93.902-81).

These products are dutiable at a wide range of rates throughout the
world, Tables 2 and 3 list the Canadian and the three CCCN provisions by
major world markets -and their current rates of duty. Table 2 shows the
most-favored-nation rate of duty (applicable to U.S. goods) by markets, and
table 3 shows preferential treatment with respect to duty rates given by the
subject countries.

All the countries shown in the first table except Brazil and Mexico
maintain a Generalized System of Preferences, though the various Governments
calculate the basis of preference differently and apply the preferential
treatment to differing sets of nations. The only two producing countries that
export sheet vinyl flooring and are likely to qualify for GSP treatment are
- Korea and Taiwan. The United States, Japan, and Australia extend GSP benefits
to imports from both Taiwan and Korea. Canada, the EC, and Sweden do not
extend such benefits to imports from Taiwan. In addition to GSP systems, some
countries have other special arrangements with nations located in the same
region or with nations to which the country maintains special ties, such as
former colonial relationships. Brazil and Mexico recognize the Latin American
Integration Association (LAIA), while the EC and Sweden belong to the European
Free Trade Association (EFTA). The EC and Sweden have further agreements with
closely related countries. The EC's Lome Convention provides the best duty
rate to any country or countries exporting to the EC. Nations that receive
this special treatment are the nations of the old colonial empires. Canada
provides for special treatment to British Commonwealth members.

Except in those cases where the duty rates are much greater than the
average developed country tariff rate, as is usually found for developing
countries, tariffs appear to exercise little effect on international trade in
sheet vinyl flooring. The U.S8. tariff is small compared with factors such as
transportation costs, patent licensing, historical supplier relationships, and
product quality in affecting imports. Similarly, duty rates applied to U.S.
exports by other developed countries appear less important than various other
factors, such as transportation costs, in determining trade. According to
gome sources, the importance of preferential treatment to trade in sheet vifiyl



Tahle'z.—-Sheet vinyl floor coverings:

Current .rates and negotiated rates

of duty, by types, and by selectéd countries

(Percent ad valorem)
Current rate of duty -
applicable to imports

: Negotiated duty rate

: from most favored nation's :

Country :
Australia: .
39.02——-— - : 30.0%
48,12 : 20.0%
59.10————- ' --: 20.0%
Brazil: :
39,02 m e : 170.0%
48 .12 ¢ 185.0%
59.10-————— e - : 185.0%
Canada: :
93.902-75————=————m e : 14.7%
93.902-81-———-—————————mm : 15.0%
EC: : '
39,02~ 14.,7% 1/
48.,12-———————m e : 12.1%
59.10 T 2 6.7% 2/
Japan: :
39.02- - ————=: 5.3%
48.12-—————m e : 4.9%
59.10~——- —— ——==: 6.6%
Mexico: ' :
39,02~ : 25.0%
48,12 ———mmm e e : 50.0%
59.10- - -==—=-==: 50,0%
Republic of Korea: :
39.02- - : 30.0%
48,12~ : 30.0%
59.10 e : 40.0%
Sweden :
39.02-—————————mmmr e -1 12,5%
48,12 et 4, 4%
59,10 : 7.5%
Taiwan: 3/ :
39,02 45.0%
48,12 —m e e g 50.0%
59.10———————— e 50.0%

: 12.0%
: 3.8%
: 5.6%

1/ Except Greece, 18.8 percent ad valorem.

2/ Except Greece, 8.9 percent ad valorem.

3/ Duty rate is assessed at 110 percent of the c.i.f. value.



Table 3.——Sheet vinyl floor coverings:
offered by selected countries

10

Pfeferential tariff treatment

Country and item No.

.

f Preferential treatment

Duty rate

Australia:
39.02

48.12, 59.10

Brazil:
59.10

Canada:
93.902-75

93.902-81

EC:

Japan:

39.02, 48.12, 59.10-<———-
Mexico:

39.02, 48.12, 59.10-———-—-
Sweden:

39 . 02 [ 48 . 12 ’ 59 . 10-‘--‘"-'

39,02, 48.12, 59.10----—:

s sv ea e

e o8 en en

.
.
.
.
.

.

GSP 1/ (rate based on
f.o.b. disembarka-
tion.)

GSP (rate based on
f.o.b. disembarka-
tion.

Latin American Integra- :

tion Association
(LAIA) 2/

British Commonwealth

Generalized Preferen-
tial Treatment
(GPT) 3/

United Kingdom and
Ireland.

British Commonwealth

GPT 3/

United Kingdom and
Ireland.

Cooperation agreements
with mediterranean
countries.

European Free Trade
Association 4/

Lome Convention II

GSP 5/

GSP
LAIA

Special agreement with
EC

: EFTA
: GSP

LYY

s e se se

.

Percent ad valorem

20.

10.

Various,

Various.

Free.

Various.
Free.

Do.

Various.

: Free.

: Do.

: Do.

1/ Generalized System of Preference (developing countries except imports

from Taiwan under 39.02).

2/ Mexico end South America, except French Guxana. Guyana, and Surinam.
3/ Eligible developing countries.
4/ Austria, Switzerland, Norway, Sweden, Finland, Iceland.
5/ For item No. 59.10, the EC imposes an annual duty-free quota of 11 metric
tons per country (see EC publication L362, p. 154, col. 7).

10
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flooring is also questionable. For example, Taiwan and Korea are the only
exporting producers that generally receive GSP treatment, and exports from
these countries are to date minor for most markets. However, according to
some U.S. exporters, all other factors being equal, the special treatment
accorded eligible imports from developed countries by developed markets, such
as the EFTA, could place U.S. products at a slight cost disadvantage to
competitive imported products in those countries' markets.

Customs valuation systems and bases

In order to ascertain the dutiable value, customs must apply a specific
valuation technique, which generally consists of two steps: first, an
appropriate transaction price, cost of production, or other value is
established for the merchandise to be valued; then the value so established is
adjusted, if necessary, by adding dutiable charges not included and
subtracting nondutiable charges in order to arrive at the value defined by the
specific standard employed by the country.

The principal types of valuation techniques used by various countries are
as follows:

1. Valuation based on an import transaction price (usually
the invoice price);

2. Vealuation based on a transaction price in the domestic
market of the exporting country (this method is
frequently used when there is question about the true
invoice price and there is no like product in the
importing country);

3. Valuation based on a transaction price in the domestic
market of the importing country (this method is
frequently used when there is question about the true
invoice price and there is a like product in the
importing country);

4, Valuation based on cost of production data; and

5. Official valuation.

Place is particularly important in a valuation standard because of the
wide range of values that can result from a given transaction, depending on
the place specified. Alternate choices in use in various countries include
the factory or warehouse of the exporter, the principal market(s) of the
exporting country, the port of exportation, and the port of entry.
Determination of the price of goods at the factory or warehouse or at a
principal market in a foreign country places considerable burden on custom
officials who are in a poor position to dispute declarations made regarding
inland transportation and commission costs in the country of export. Thus, in
general, two approaches are applied to determine the customs value--f.o.b.
(free on board) port of export or c.i.f. (cost, insurance, freight) port of
entry. Under the f.o.b. valuation method, the costs of producing the goods,
inland transportation, and insurance charges to the port of export (and
frequently, loading costs associated with placing the goods on board the
carrier) are reflected. The c.i.f. method reflects all of the above plus the
cost of international transportation and insurance incurred to get the goods
to the port of debarkation.

11
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From a producer's point of view, the c.i.f. method of valuation favors
the nearby supplier and conversely, discriminates against the distant
supplier. Transportation costs are charges over which the producer has little
or no direct control. He can reduce or eliminate such costs only by shifting
production facilities closer to the market. In the case of sheet vinyl
flooring, transportation costs represent a significant percentage of total

costs, and therefore the effect of any tariff rate is magnified to a greater
than average extent when the tariff is applied to the c.i.f. value.

The following tabulation shows a list of the major markets for sheet
vinyl floor coverings and the general type of valuation basis currently
applied: 4

Yy

Market ‘  F.o.b. ; C.i.f.

Australig—————~-——eo - - X :
Canada—————- - -— X :
European Community--—---———-- ——— : X
Japan—-—-————— - - - —— : X
Sweden--————-~-- ———— : : X
Taiwan—————— e : X
Republic of Korea--- : : X
United States—- -— - : X :

.o

The following is a brief description of each major market's customs laws
and regulations with respect to valuation methods used to determine the
dutiable value of imported goods. Appendix C contains excerpts of each
- country's customs laws dealing with this issue or related information. 1/

United States.-—-Title II of The Trade Agreements Act of 1979 (Public Law
96-39 of July 26, 1979), states that the primary method used to determine
dutiable value of imported goods is the transaction value for the goods. If
the transaction value cannot be used, four alternative methods are
considered. The secondary bases of value, listed in order of precedence for
use, are as follows:

1. Transaction value of "identical merchandise;"
2. Treansaction value of "similar merchandise;"
3. Deductive value; and
4, Computed value.
(The order of precedence of the last two values can be reversed
if the importer so requests.)

1/ No excerpt is provided for Sweden because a written English translation
was not available. 12
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The transaction value of imported goods is the price actually paid or
payable when they are exported directly to the United States, plus amounts for
the following items if not included in the price:

1. The packing costs incurred by the buyer;

2. Any selling commission incurred by the buyer;

3. The value of any assist 1/;

4, Any royalty or license fee that the buyer is required
to pay as a condition of the sale; and -

5. The proceeds, accruing to the seller, of any.
subsequent resale,

The amounts to be disregarded in determining the transaction value are as
follows: ‘
1. Transportation, insurance, and other expenses related
to international shipment of the goods;
2. Any decrease in the price actually paid or paysble
‘ that is made between the buyer and seller "after the
date of importation" into the United States;
3. Costs associated with the assembly, technical
assistance, and so forth after importation into the
United States; and
4, Customs duties and other Federal taxes, including
Federal excise tax for which the seller is liable.

The transaction value method cannot be used if any of the following
limitations are present:

1. Restriction on the disposition or use of the
merchandise is applied;

2. Conditions exist for which a value cannot be
determined;

3. Proceeds accrue to the seller; or

4, Related-party transactions occur where the value of
the goods does not reflect the true value.

When the transaction value cannot be determined, the customs value is
based on the "identical goods" method. If an identical goods transaction is
not found or acceptable, then a similar goods method is used. The value would
be a previously accepted customs value,

Besides the data common to all three transaction values, certain factors
apply specifically to the "identical"” and "similar" methods of valuation.
These factors concern the exportation date, the quantity of sales, and the
order of precedence of identical and similar goods.

The date of export for either of the two methods to apply must be at
about the same time as the goods being valued; the transaction must be at
approximately the same level of distribution and quantity size. To be
considered "identical goods," the goods must be identical in all respects to

1/ Assists are goods or services that the buyer of imported merchandise
provides, directly or indirectly, free of charge or at a reduced cost, for use
in the production of or sale of merchandise for export to the United Sta%es.
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the goods being appraised, produced in the same country of export, and

produced by the same manufacturer; otherwise, the goods are considered to be
"gimilar." 1/

The order of precedence recognizes that more than one transaction value
may be applicable. If this is the case, acceptable sales at the same level of
distribution and quantity take precedence over sales at different levels
and/or quantities. The order of precedence can be summarized as follows:

1. Identical goods produced by the same person;
2. Identical goods produced by another person;

3. Similar goods produced by the same person; and
4, Similar goods produced by another person.

If two or more transaction values can be found, the lowest value will be used
as the appraised value of the goods being imported.

When none of the above methods can be applied, the "deductive value" is
calculated on the basis of the resale price in the United States after the
importation of the goods, with certain deductions. Generally, the deductive
value is calculated by starting with a unit price and making the following
additions and deductions:

additions-—----Al1l containers and packing charges.
deductiong-———- 1. Commissions, profits, and general
expenses;

2. Transportation/insurance costs
(international and inland within the
United States);

3. Customs duties and Federal taxes; and

4. Value of further processing after
importation.

(If an assist is involved in the sale, that sale cannot be used in determining
the deductive value).

The last basis of valuation is the "computed valuation” method which
consists of the sum of the following items:

1. Materials, fabrication, and other proce331ng used in
production of the imported goods;

2. Profit and general expenses;

3. Any assist; and

4. Packing costs.

Finally, if none of the previous five valuation methods can be used, the
customs value must be based on a value derived from one of the five previous
methods, with some reasonable adjustment as necessary. Only data available in
the United States will be used in this case.

1/ If goods meeting all three criteria cannot be found, the identical goods
are goods satisfying the first two criteria but produced by a different
manufacturer. 14
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Canada (current) 1/.--The value for duty of floor products imported into
Canada by Canadian purchasers is the greater of two methods--the fair market
value or the Canadian selling price.

The fair market price is the price at the time when, and at the place
from which, the imported goods are shipped directly to Canada. The value of
the good is based on "like goods" sold to purchasers located at that place
with whom the seller deals at arm's length and at approximately the same level
of distribution and in the same or about the same quantities in the ordinary
course of trade under competitive conditions. If like goods cannot be
considered because no such goods are sold by the seller in the country of
export, the value for duty purposes is determined on the basis of sales of
"gimilar products” in the country of export by other sellers located in that
country. The "time" of direct shipment to Canada is determined by the bill of
lading; if there were no sales at the time when the goods were shipped to
Canada, the most recent sales prior to the time of shipment that fairly
reflect the market value in the country of export are used. The "place" of
direct shipment to Canada is generally the point of embarkation, where the
goods begin their continuous journey to Canada. The bill of lading is the
most significant document used for the purpose of determining the place, if it
specifies a point in Canada as the ultimate destination. If there were no
buyers of the type of goods in the country of export, sales to the purchasers
located nearest to the country of export are used to determine the fair market
value. No discounts or deductions are permitted that are not shown, allowed,

and deducted on invoices covering sales for consumption in the country of
export.

The second method of valuation, the "Canadian selling price," provides
that the dutiable value is determined by the price at which the goods were
sold to the buyer in Canada, exclusive of all charges incurred after shipment
from the country of export. Inland transportation, insurance, and handling
charges are considered dutiable if they are incurred prior to the "time and
place of direct shipment to Canada" and if these charges are reflected in the
invoice. As in the fair market method, no discounts or deductions are allowed
that are not shown, allowed, and deducted, on invoices covering sales for
consumption in the country of export.

Canada (1985 proposed). 2/--The draft Customs Act of Canada states that
the primary basis for customs value is the "transaction value,” which is the
price paid or payable, adjusted for certain factors. If the transaction value
cannot be used as the value for duty purposes (as in the case where a special
relationship between the buyer and seller influences the price), one of five
alternative valuation methods would be used.

The primary method for customs valuation is the transaction value, as
stdated above, which bases dutiable value on the selling price in the export
transaction--i.e., the price of the goods adjusted by the following additions
if paid by the buyer and not already included in the price:

1/ The following describes the customs valuation system for flooring
products imported into Canada until Jan. 1, 1985.

2/ The following describes the customs valuation system under draft
legislative that is proposed to take effect on January 1, 1985.

o 15
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1. Commissions and brokerage fees;

2. Packing costs and charges incurred to place the goods
into containers and on board the carrier; and

3. Assists (whether or not provided free of charge or at
a reduced cost); assists generally include goods
consumed in the production of the imported goods and
services connected to the production and sale of the
imported goods (e.g., royalties, license fees, inland
transportation after shipment to Canada, technical
assistance, and so forth).

The transaction value method can be used only if the following conditions are
met:

1. There are no restrictions on the use of disposition of
the goods by the buyer;

2. The sale is not subject to a condition or
consideration for which a value cannot be determined;

3. No part of the proceeds of any subsequent resale, use,
or disposition of the goods accrues to the vendor
unless an adjustment can be made to the price paid or
payable to account for the value of such proceeds; and

4, The buyer and seller are not related or, if related,
the relationship does not influence the price of the
goods.

When the transaction value cannot be determined, the dutiable value may
be based on the transaction value of "identical goods” sold for export at the
same or approximately the same time as the goods being appraised. Identical
goods are described in the legislation as goods which are the same in all
respects, produced in the same country as those goods to be valued, and, when
possible, produced by the same company.

The third method of valuation is based on "similar goods;" the fourth
method, "the deductive method," is based on the price per unit at which the
greatest number of units is sold in the Canadian market. The last method, the
"computed value," is based on the costs of production, general profits and
expenses equal to those reflected in the country of export, and any other
expenses, such as packing and container expenses. (For a detailed discussion
and reference to the draft Canadian Customs Laws, see app. C of this report.)

European Community.--The Common Customs Council Regulation No. 1224/80 of
May 28, 1980, states that the primary basis for customs valuation is the
transaction value, which is the price actually paid or payable for the
imported goods when exported to the customs territory of the EC, adjusted for
additional charges incurred by the buyer and not included in the price
actually paid or payable. If the transaction value cannot be applied as the
value for duty purposes, one of five alternative methods is used.

The transaction value can be applied only if the following conditions are
met:

- 16
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1. There are no restrictions as to the disposition or use
of the goods by the buyer, other than restrictions
which:

a. Are imposed or required by law or public
authorities in the Community,

b. Limit the geographical area in which the goods
may be resold, or

c. Do not substantially affect the value of goods;

2. That the sale is not subject to conditions for which a
value cannot be determined;

3. That no part of a proceed from any resale by the buyer
accrues to the seller; and

4, That the transaction is at arm’s length.

In the transaction valuation method applied by the EC, the price actually paid
or payable is the total payment made by the buyer to the seller. Activities
provided by the buyer, such as marketing activities, are not considered part
of the dutiable value (excluding certain adjustments provided for under

Art. 8), though they might be regarded as of benefit to the seller. The
transaction value does not include charges for construction, assembly,
noncustoms duties, and other taxes payable in the European Community related
to the importation.

When the transaction value cannot be determined, the dutiable value is
based on the transaction value of "identical goods" sold for export to the
European Community and exported at or about the same time as the goods being
valued. This method considers the level of distribution and effect of
quantity where possible. Furthermore, adjustments are made to account for
significant differences between the goods being valued and the identical goods
based on differing distances and modes of transport. If there is more than
one transaction value for the identical goods, the lowest value is used to
determine the customs value. If there are no identical goods to be valued,

. another producer's transaction may be used.

The third method of valuation, "similar goods,"” applies if the preceding
methods fail. The same considerations generally apply to the similar goods
method as applied in the jdentical goods method discussed above.

The fourth method of valuation is based on the unit price at which the
imported goods or identical or similar imported goods are sold in the greatest
aggregate quantities at or about the time of importation of the goods being
valued. This unit price is subject to the following deductions:

1. Commissions, profit, and general expenses related to
sales in the Community of imported goods of the same
class or kind;

2. Transportation and insurance cost incurred inside the
Community; and

3. Customs duties and other taxes payable in the
Community associated with the importation.

The fifth method of valuation, "computed value,” is generally based on
the cost of production of the imported goods, and an amount for profit and
expenses equal to those profits and expenses incurred by producers in the
country of export.
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Finally, where the customs value of imported goods cannot be determined
using the above methods, the value is determined using "reasonable means"”
consistent with article VII of the General Agreement on Tariffs and Trade
(GATT) and on the basis of data available in the EC.

Sweden. 1/--The customs law of Sweden states that the primary basis for
customs value is the "transaction value'", which is the invoice price paid or
payable, adjusted for any commission or brokerage fees, "packing" or
"packaging” costs associated with the importation of the goods, and the cost
of transportation and insurance to deliver the goods to Sweden. Thus, the
transaction value is c.i.f. port of debarkation. If the transaction value
cannot be applied as the value for duty purposes, one of five alternative
methods are used. ‘

The transaction value is used only if there are no limitations placed by
the seller on the use or disposition of the goods and if the transactionm is
considered an arm's-length transaction (i.e., the buyer and seller are not
related or, if related, the relationship does not influence the price of the
goods). If transaction value is applied, the additions cited in the above
paragraph are added to the price of the goods (if not already reflected in the
invoice), but the following are not considered as part of the transaction
value:

1. Inland transportation in Sweden; .
2. Construction, installation, or assembly costs; and
3. Technical assistance.

When the transaction value cannot be determined, the dutiable value may
be based on the "identical product” method. In this method of valuation,
Sweden adjusts the price paid for an identical good imported to reflect
transportation differences. The identical goods can originate from any
country (Sweden does not limit the production of such articles to the country
where the goods under consideration were produced). Transportation
adjustments are divided into two types--distance and mode. The value of the
identical good is determined at the same level of distribution, if possible.
Furthermore, if more than one value can be determined, due to a number of
identical product examples, the lowest value is applied.

The third method of valuation is determined based on a "similar product™
imported into Sweden. The same considerations as were cited above under the
discussion of the identical product method are used in this method.

The fourth method is the "Swedish sales price" (wholesale level
pricing). Deductions for inland transportation, distribution markups, customs
expenses (not duty, but rather expenses associated with processing paperwork,
and so forth), taxes, and costs related to the importation of the goods are
made in order to properly reflect the time cost of the product and other
dutiable expenses.

The fifth method is the "computéd value," which is based on the costs of
production., Finally, if all else fails, Sweden applies what is known as
"terms of reasonableness" in accord with article VII of the GATT codes.

1/ This information was obtained from Swedish publication SFS 1980:749, 1o
Forordning om Tullvarde, Sept. 25, 1980.
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Japan.--The customs value in Japan is the price paid or payable by the
buyer for the imported goods (transaction value, excluding any charges reduced
or refunded in the country of export), plus the cost of transportation,
insurance, freight, and other expenses incurred in transporting the goods to
the port of importation. Where problems exist with regard to the
determination of the transaction value, the customs value is determined to be
the transaction value of "identical or similar" goods (identical goods are
used in the determination of value, if possible; if not, the similar goods
method is applied); or in a last effort, the customs value is determined by
the domestic selling price of the imported goods, identical goods, or similar
goods as prescribed by the law. Finally, if none of the above methods can be
applied, the customs value is to be the value calculated under the provisions

of a Cabinet Order as corresponding to the customs value calculated under the
provisions of the methods described above.

When the first method, the transaction value method, is used, commissions
and expenses incurred by the buyer are added to the customs value. These
charges include brokerage commissions (except buying commissions) and the cost
of containers and packing of the goods. Assists and value of the use of
patents, trademarks, and so forth, for which the buyer must pay are also
included as part of the customs' value. If any of the following circumstances

exist in the transaction, the secondary methods are used to determine the
value:

1. If there are restrictions as to the disposition or use
of the imported goods by the buyer (excluding
restrictions as to the geographical area in which the
goods may be resold by the buyer and such other
restrictions as are prescribed by a Cabinet Order);

2. If the condition exists which makes it difficult to
determine the customs value, as in the case where the
price is related to price or quantity of other than the
imported goods;

3. If the value of any part of the proceeds of a resale or
use accrues directly or indirectly to the seller is
unknown; or

4, If the buyer and seller are related and the
relationship is considered to have influenced the
transaction value.

Australia.--The customs value of imported goods includes all costs
associated with the contract of sale between the buyer and seller. 1In
general, the total emount involved by, or on behalf of, the seller to the
buyer, excluding any actual overseas freight and insurance, is taken to
represent the terms of the contract of sale. The basis of customs valuation
in Australia is f.o.b. port of export and covers the costs of the goods,
inland transportation to port of export, placement of goods on board a
carrier, placement of goods in containers, and any costs associated with
transferring the goods across the border of the country from which they are
being exported. (See app. C of this report for excerpts from two Australia
Customs Service publications for more information).
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Korea.—-The Korean Customs Act states that the dutiable value of the
imported goods is the price fulfilling each of the following requirements:

1. The price on the date of the import declaration,
provided that the time elapsed from the day the goods
are loaded on the carrier at the port of embarkation
and the time that they are imported into Korea is
within a certain period of time as determined by the
ordinance of the Ministry of Finance and that the
price has not fluctuated considerably during that time;

2. The price is an "open market" (arm’s-length) price; and

3. The price is the delivered value at the port of
debarkation (including freight, insurance, and other
charges associated with delivery to Korea from the
port of export).

The value of duty includes neither duties nor other charges which are reduced
or exempted by the exporting country at the time of export.

When no arm's length transaction occurs, the dutiable value is determined
on the basis of the following items:

1. The price, authorized as dutiable value, at which
goods of "identical category and quality" have
recently arrived in Korea;

2. The price applied either by an overseas Customs
official or by the Chief of the Korean mission
overseas; or

3. Identical goods price, adjusted for difference in
value due to quality, capacity, time of importation,
and any other factors.

When the above provisions cannot be used to determine the value, the
dutiable value is the domestic wholesale price of goods of identical category
and quality at the time of importation, minus taxes, other charges, and normal
costs and/or profits. The ratio of normal costs and/or profits is prescribed
by the ordinance of the Ministry of Finance.

When the declared value of the imported goods either hinders or is likely
to hinder the development of a domestic industry, or is not deemed proper, the
Director-General of the Office of Customs Administration may suspend normal
valuation methods, and the dutiable value is then determined by the ordinance
of the Ministry of Finance. (Furthermore, in the case of an urgent need to
discourage the importation of a particular good, the duty rate may be raised
up to 40 percent of the present value.)

Taiwan.--The Customs Law of Taiwan states that the dutiable value of
imported goods is determined and calculated on the basis of the goods' "true
c.i.f. price"” plus 10 percent. However, to simplify duty assessment, the
Customs Office prepares a "duty-paying value table" of various goods to serve
as a basic reference for duty assessment. Where the imported goods do not
appear on this list and the value declared seems questionably low, the Customs
Office may determine an appropriate value by referring to identical goods
recently imported. If no identical goods can be found, Taiwan would use t
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wholesale market value at the port of importation. If this fails, the
prevailing value either in Taiwan or abroad .is used to determine the value.

Nontariff barriers

Conditions that may adversely affect international trade, and therefore
be considered nontariff barriers to trade, may be classified into three
categories on the basis of how they affect imports versus.domestic products:
(1) those that are nondiscriminatory, applying equally to imports and domestic
products, such as many standards; (2) those that discriminate between domestic
products and imports, but apply equally to all imports (this category covers
most barriers), and (3) those that apply unequally to various imports
depending upon the source country. None of the last category of barrier was
discovered with regard to U.S. exports of sheet vinyl flooring. Furthermore,
with the exception of outright embargoes or the technical equivalents of
embargoes, no nontariff barriers relating specifically to sheet vinyl flooring
were discovered. However, a number of more general barriers operated on U.S.
exports of sheet vinyl flooring. Table 4 gives a compilation of the various
barriers to international trade for 27 countries (including the EC) as
reported by the U.S. manufacturers of sheet vinyl flooring. Absolute
embargoes on imports of sheet vinyl flooring were reported for Brazil,
Colombia, India, Jamaica, Mexico, the Philippines, Trinidad, and Venezuela. 1/
These embargoes are generally accomplished through a licensing
requirement--import licenses are denied for products that are to be
embargoed. Often this is to protect a fledgling sheet vinyl flooring producer
(Brazil) or producers of competitive products such as vinyl tile (India,
Mexico, and the Philippines).

The nontariff border charges on imports fall into the second category of
barriers, those that affect all imports equally. Table 5 shows additional
import charges on imports of sheet vinyl flooring for various countries. 1In
_ view of the total embargoes on imports of sheet vinyl flooring into Brazil and
Mexico, those additional import charges are as academic as the tariff rates.

Standards are the most common example of nondiscriminatory barriers
cited, but, unless a particular country's standards are deliberately
formulated to prevent imports, they do not generally represent important
barriers to trade, according to industry sources. Various health and safety
standards and industrial standards were reported for all the major markets for
U.S. exports of sheet vinyl flooring; however, the U.S. product generally has
little trouble meeting such standards.

As may be noted from table 4, those countries employing the types of
nontariff barriers that are most disruptive to trade in sheet vinyl flooring
are also countries which do not currently offer major markets for such
products. In the general experience of the U.S. industry, the developed
countries (the major markets) generally have barriers that are more annoying

1/ Although other barriers were listed for these countries, they are
necessarily subordinate to a full embargo. Furthermore, the existence of an
embargo limits the opportunity to gain information on barriers that would be
evident in absence of the embargo; therefore, the list of barriers for these
countries may be ipcomplete. ' 71
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Table 5.--Sheet vinyl floor coverings: Additional import charges by selected
countries and by tariff item numbers

Country : Description . Additional
: : _import charges
: Percent
Australia: : :
39.02, 48.12, : General charge based on f.o.b. disem- : 10.0
59.10. : barkation. :
Brazil: : :
39.02 : Industrialized product tax based on : 12.0
1 c.i.f. :
48.12 -—3 do - : 15.0
Mexico: 3 :
39.02, 48.12, : Export development tax based on the : 2.5
59.10. : customs valuation. :
: Customs improvement tax based on the : 3.0
: duty collected. :
: VAT based on all charges plus the : 15.0
: value of the item. :
Republic of Korea: : :
39.02, 48.12, : VAT based on c.i.f. ] 10.0
59.10. : Defense tax : 2.5
Taiwan: : :
39.02-——————mmmme e : Harbor tax : 4.0
: Commodity tax on plastics : 15.0
48.12 : Harbor tax : 4.0
. : Commodity tax on plastics—-—-————----o— : 5.0
59.10-——~-~-—————-: Harbor tax : 4.0

Source: U.S, Department of Commerce and country tariff schedules.

than disruptive. 1In fact, except for total embargoes, nearly all the
nontariff barriers reported by the industry were of minor importance in
affecting international trade compared with other competitive factors, such as
closed distribution systems and process patents.

Other Factors of Competition
Overview

The primary competitive factors in international trade in sheet vinyl
flooring may be subdivided into two categories: those which directly affect
costs and thereby price, and those which are not primarily price oriented.
According to industry sources, sales of sheet vinyl flooring to the ultimate
consumer depend first on style and color, second on ease of maintenance and
durability, and third on price. 1In some commercial applications, durability
will overshadow the other factors. Similarly, price gains a greater
importance in the do-it-yourself residential market. In general, PVC sheet
offers the greatest durability, with inlaid a close second and rotogravure
third. Conversely, rotogravure flooring offers the greatest variety of sty¥és
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and colors; inlaid is second in this category. 1In general, rotogravure

products are less costly to produce than either inlaid or pure PVC sheet vinyl
floorings.

Two price factors (transportation costs and exchange-rate fluctuations)
and two nonprice factors (distribution systems and chemical embossing patents
and licenses) have had the greatest competitive effect on international and
domestic trade in sheet vinyl flooring.

Transportation costs.--Sheet vinyl floor coverings are low-valued goods
in relation to weight. Transportation costs are estimated to account for 15
to 25 percent of the delivered cost of sheet vinyl flooring to the first level
of distribution. Ocean freight alone averaged 7 to 10 percent of the landed
cost (exclusive of duty) of imports in the United States during 1981-83.
Because the United States has generally higher outgoing freight rates, U.S.
exports are presumed to carry an even higher ocean freight cost burden. The
net result in international trade is that transportation costs almost always
favor the closer producer, which is usually the domestic producer, or the
closest foreign source in countries without domestic production. One
modifying factor with respect to competition between Asian producers and the
rest of the world is that outgoing Asian freight rates are lower than their
incoming rates and generally lower than other countries' outgoing rates,
giving a transportation cost advantage to the Asian producer. Freight rates
for the United States and Europe tend to be roughly comparable.

Exchange-rate fluctuations.--A number of industry representatives have
noted that the generally strong U.S. dollar has resulted in more expensive
U.S. sheet vinyl flooring exports. Certain industry sources indicated that
many of the current difficulties associated with exporting stem from this
situation. In addition, the strong dollar was cited as resulting in less
costly U.S. imports. According to these sources, a large devaluation of a
country's currency against the dollar can go a long way in negating any extra

- production costs, transportation costs, and duties applicable to imports from
that country.

Distribution systems.--In those countries where distribution is primarily
through single supplier distributors, such as the United States and Canada,
industry sources indicated that it is very difficult for importers to
penetrate the market on a broad basis without either setting up their own
captive distribution network (very costly and time consuming) or buying an
existing network (few available). The net result is that imports tend to end
up competing in small market niches not occupied by domestic producers or with
products not manufactured locally. The complex nature of the Japanese
distribution system similarly tends to limit import penetration and is far
more difficult to avoid or negate.

Chemical embossing patents and licenses.--The chemical embossing process
used by most rotogravure sheet producers in the world was patented and
licensed by one U.S. producer. The licensing agreements prohibited sales that
would compete with the U.3. producers' sales, and divided the world markets.
Because most licensees found it uneconomical to set up two types of chemical
embossing processes or run a mechanical embossing along with a chemical
embossing process in order to export to proscribed areas, the licensing
agreements tended to limit international trade in rotogravure sheet products

25
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to that which was produced on existing mechanical embossing equipment or by
previously existing chemical embossing methods. Products of the latter type
were few inasmuch as the patented chemical embossing method was generally
considered superior to any alternative.

During 1980-87, the patents and accompanying licenses for this embossing
process have expired or are due to expire in 30 countries, including the major
producing and market countries. Of primary importance to international trade
in these products are the following expirations: Australia and Great Britain,
September 1980; Brazil, April 1981; Sweden, September 1981; West Germany,
September 1982; Japan and the United States, December 1983; Canada, July 1984;
France, the Netherlands, and Switzerland, September 1984; and Belgium,

August 1985.

Major factors of competition

The following is an analysis by markets of the importance of each of
these factors in affecting trade in U.S.-produced sheet vinyl flooring.

United States.--U.S. producers, importers, and purchasers surveyed by the
Commission were nearly unanimous in declaring U.S, residential sheet vinyl
flooring as having an overall competitive advantage in the U.S. market over
imports from all countries during 1981-83. Price was the only factor where
imports were generally believed to prevail in the residential market. The
same pattern held true for the commercial market with the exception of PVC
sheet from Sweden, West Germany, the United Kingdom, and, to a lesser extent,
Japan. Such sheet was often rated as having a competitive advantage over U.S.
commercial flooring. Durability and favorable warranties were the most often
cited factors for this advantage. In this instance, the foreign product
advantage is not unexpected, since it generally involved a comparison between
pure PVC sheet, known to be the most durable product, and rotogravure sheet,
usually less durable.

In any event, the U.S. product and industry was almost always rated
superior to the foreign product in delivery time, availability, servicing and
training, financing, and design, as well as having an advantage due to
historical supplier relationships. Most purchasers of imported sheet vinyl
flooring surveyed by the Commission indicated that they had initially tried to
purchase domestic sheet vinyl flooring but could not for a number of reasons
(i.e., the existence of another distributor with exclusive rights in the area
or a lack of certain cutting facilities necessary to process the domestic
product for retail sale).

The competitive advantage of the U.S. product in the U.S. market existed
largely because of three of the reasons listed previously--captive suppliers,
transportation costs, and the chemical embossing patents and licenses. Prior
to the expiration of the embossing patent in the United States in December
1983, most rotogravure imports were limited. The expiration of this patent in
the United States legally cpened the U.S. market for residential rotogravure
to the Japanese and most European producers. In July 1984, the expiration in
Canada also freed that country's licensees. The European rotogravure .
producers have a strong incentive to attempt to gain market share in the
United States in order to increase production. The chief Canadian exporter 1o
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the United States needs U.S. sales to counterbalance a softening Canadian
market. Asian producers view the U.S. market as an excellent place to expand
sales. Taiwan and Korea, in particular, could use greater U.S. sales to
promote their fledgling industries.

With the loss of patent protection, the chief obstacle to imports is the
captive distribution system that accounts for the bulk of U.S. sales. For a
European producer that needs fast sales, the best way to gain entry into the
U.S. market would be to purchase an existing distribution system. This is how
the Swedish producing subsidiary entered the market, as well as one importer
of West German flooring. However, this option is necessarily limited, since
none of the current U.S. producers have offered their networks for sale.
Another method, that which is being followed by the Canadian supplier, is to
build up one's own distribution nmetwork. This is a slower method that does
not allow an immediate challenge to U.S. producers across the breadth of the
market; therefore, this supplier is also concentrating an aggressive marketing
effort on one market segment, manufactured homes, where only two U.S.
manufacturers compete. Finally, there is a third method favored by many Asian
producers (with the exception of Japanese producers of PVC sheet), which is to
take advantage of their generally lower production costs to attack the lower
end of the U.S. residential market by selling directly to home centers or
other mass marketers. This method concentrates on the do-it-yourself market
segment in order to gain market share. Although this method was successful in
allowing import penetration by vinyl tile from Taiwan, it faces more limited
prospects in sheet vinyl flooring, because the do-it-yourself market for sheet
vinyl flooring is more limited. Many U.S. consumers who would not hestitate
to attempt to install floor tile by themselves would balk at attempting the
installation of a 12-foot sheet floor covering. The do-it-yourself market
represents less than 10 percent of the sheet vinyl flooring market, and
although it is expected to grow at a rate greater than the average for all

sheet vinyl flooring in the near future, it is unlikely to become a major
market segment.

The European product faces the greatest transportation cost penalty--so
large that some industry sources question whether rotogravure imports from
Europe can be priced low enough to overcome the nonprice advantages held by
U.S. manufacturers without pricing below cost. A currency devaluation against
the dollar could accomplish this task for producers in affected countries, but
probably not for European products as a whole. However, just as the
competitive situation in Europe appears to demand a European attempt to
capture a share of the U.S8. rotogravure market, domestic concern over such an
attempt guarantees vigilance by the industry in watching for possible
less-than-fair-value sales.

. Transportation costs loom less important for imports from Canada and the
Far East. The relative placement of the Canadian producer (Quebec) and the
U.8. producers (New Jersey and Pennsylvania) results in a canceling of the
transportation cost advantage for much of the U.S. market. Similarly, on the
west coast the advantages of the outgoing freight rates from Asia tend to
cancel the overland transportation cost from the domestic suppliers.

Canada.--The Canadian market for sheet vinyl flooring experiences
competitive effects similar to these discussed for the United States. With
the expiration of the embossing patent in Canada, the same situation as
described for the United States prevails with regard to European impprts, with
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the exception that the Canadian market is smaller and therefore is
proportionally less attractive. U.S. manufacturers tend to treat Canada as an
extension of the U.S. market, maintaining single-supplier distributors similar
to those in the United States. 1In addition, one U.S. manufacturer has a
producing subsidiary in Canada, one method of avoiding disadvantages inherent
in exporting sheet vinyl flooring.

Burope.--As indicated previously, the overcapacity of rotogravure
production has created a fiercely competitive climate in Europe. Therefore,
there is very little possibility of any great volume of U.S. export sales
other than speciality sales of products such as inlaid sheet. The
transportation cost penalty to U.,S. exports of rotogravure is overwhelming in
the residential market, and most U.S. rotogravure cannot compete against
European PVC sheet in the commercial market. The strong U.S. dollar only
exacerbates the problem.

Japan.--The nearly impenetrable Japanese distribution system, along with
the production cost difference and the transportation cost penalty, combines
to close Japan to nearly all U.S. exports, particularly, rotogravure sheet.
There is a small market for U.S. inlaid products that do not compete on a cost
basis.

Australia.—-Once a good export market for U.S. sheet vinyl flooring
products, much of the Australian market has been largely captured by domestic
production. One U.S. producer has a producing subsidiary in Australia. There
also has been increasing pressure from imports from Asian suppliers. Along
with the relatively high duty rates for a developed country, the primary cause
for this market loss is the transportation cost penalty. U.S. exports suffer
both against Australian products and against imports from Asian producers
(because of their more favorable freight rates as well as the fact that they
are closer to the Australian market). European producers can be expected to
exploit this market to any extent possible.

28



29

Appendix A

Request by the Subcommittee on Trade of the Committee on Ways and Means
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HAIRMAN
SAM M GIBBONS. FLA. C COMMITTLE OM WA TS AND W(ang

SUSCOMMITIEL On TRADE

JOUN J SALMON CwilF COUNS R

n ome A A L SINGLETON. MINORITY CriLl OF STasg
aMLS R JONES. ORLA

53.32.'2‘."1%3‘««.“ COMMITTEE ON WAYS AND MEANS e nomn S90S e

ey g U.S. HOUSE OF REPRESENTATIVES

RENT manCE TIR awas
[4{-L1a,:9
vy vy WASHINGTON, D.C. 20515

GUY vanOIn JAGT. MICK

ML ARCHIR TIR -
SuL 1RENZEL vt SUBCOMMITTEE ON TRADE

WCHARD T SCHNIL PA
Deqember 20, 1983

P 4 CRANE AL

% 0° 00
0ARRIR S CONABLL M_NLY.

The Honorable Alfred . Eckes
Chairman

U.S. International Trade Commission
701 E Street, w.W. :
Wwashington, D.C. 20436

Dear Mr. Chairman:
’ The purpose of this letter is to request that you conduct

an investigation under the authority of section 332 of the Tariff
Act of 1930 (19 U.S.C. 1332) but restricted to the use of non-
proprietary company data. The objective is to evaluate thE_Thpact
of tariffs on the competitive position of the U.S. in the world
trade of vinyl floor coverings, TSUSA 725.24.

Specifically, you should analyze the comparative tariff .
levels, the base on which tariffs are computed, customs valuation
systems and non-tariff barriers to U.S. exports. . Also, please
examine what factors are influencing the market on vinyl floor
coverings to include domestic and third country markets. Because
of the small number of U.S. manufacturers of vinyl flooring, and
the possibility of linking data to a particular manufacturer, it
is requested that you not require the submission or use of
proprietary company data. '

Sincecr R

>am M. Giboons
Chairman

SMG/RYn
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Appendix B

Notice of Investigation
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.
(332-179)

The Impact of Tariff and Nontariff Barriers on the U.S. Sheet
Vinyl Plooring Industry

AGENCY: United States International Trade Commission.

ACTION: Institution of an investigation under section 332(b) of the Tariff
Act of 1930 (19 U.S.C. 1332(b)) for the purpose of assessing the impact of
tariff and nontariff barriers on the competitive position of the United States
in the world trade of sheet vinyl flooring.

EFPECTIVE DATE: January 31, 1984

FOR FURTHER INFORMATION CONTACT: Mark D. Estes, General Manufactures Division,
Office of Industries, U.S. International Trade Commission, Washington, D.C.
20436, telephone 202-724-0977.

BACKGROUND AND SCOPE OF INVESTIGATION: The Commission instituted the
investigation on its own motion following receipt of a request therefor dated
December 20, 1983, from the Subcommittee on Trade of the House Committee on
Ways and Means. In accordance with the Subcommittee's request, the Commission
will investigate the impact of tariffs on the competitive position of the
United States in world trade in vinyl floor coverings of the kind described in
item 728.2440 of the Tariff Schedules of the United States Annotated (TSUSA).

In its report the Commission will analyze the comparative tariff levels, the

base on which tariffs are computed, customs valuation systems, and non-tariff
barriers to U.S. exports. The Commission will also examine the factors that

are influencing domestic and foreign markets for vinyl floor coverings.

TSUSA item 728.2440 covers sheet vinyl flooring, and the Commission's
investigation will focus on this product. The investigation will not cover
vinyl tile, vinyl asbestos tile, and other vinyl floor coverings.

At the Subcommittee'’'s request the Commission’'s investigation will be
restricted to the use of nonproprietary company data due to the small number

of U.S. manufacturers of sheet vinyl flooring and the possibility of linking
data to a particular manufacturer.

The Commission expects to complete its study by August 20, 1984.

WRITTEN SUBMISSIONS: While there is no public hearing scheduled for this

study, written submissions from interested parties are invited. Although the

- Commission is not actively seeking proprietary company data, commercial or
financial information which a party desires the Commission to treat as
confidential must be submitted on separate sheets of paper, each clearly

marked "Confidential Business Information" at the top. All submissions , 32
requesting confidential treatment must conform with the requirements of

section 201.6 of the Commission’'s Rules of Practice and Procedure (19 CFR
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201.6). All written submissions, except for confidential business
information, will be made available for inspection by interested parties. To
be ensured of consideration by the Commission, written statements should be
received by the close of business on May 18, 1984. All submissions should be
addressed to the Secretary at the Commission's office in Washington, D.C.

By order o the Commission. - ’//} ’
| ,/1z1:;__“_\

~” Kenneth R. Mason
Secretary

Issued: February 2, 1984
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Appendix C

Customs Laws, and Additional Information Dealing With Valuation
Systems of Selected Countries
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Excerpt From "Australia's Customs Valuation and Import Documentation"
(February 1984)
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Issued by the Australian Customs Service
Department of Industry and Commerce
Canberra A.C.T. Australia

February 1984
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SYSTEM OF VALUATION

The system of customs valuation applying to
goods imported into Australia is based on the
GATT Agreement on Customs Valuation as are
the valuation systems used by most major trad-
ing nations.

METHODS OF VALUATION

2. The system provides several methods of
valuing goods for customs purposes. The
primary method is the establishment of the cus-
toms value on the basis of the price actually paid
or payable for the imported goods.

3. Tobe acceptable for the purposes of this
primary method, the price must satisfya number
of conditions. The principal condition is that it
has not been influenced by a relationship be-
tween the buyer and the seiler. Sufficient and
reliable information as to the price must also be
available to Customs Officers.

4. An acceptable price may be subject to a
number of adjustments. These may involve the
addition of, for example, selling commissions or
royalties, which are not already included in the
price.

5. If the price paid or payable is not accept-
able as a basis for the customs value, the goods
must be valued by reference to several alterna-
tive methods. These must be attempted in the
following order except that (c) and (d) may be
reversed at the request of the importer—

fa) the price paid for identical imported
goods; or

(b) the price paid for similar imported goods;
or

(c) adeductive value, based on the sale price in
Australia of the imported goods or of identi-
cal or similar imported goods, less post-
importation and other non-dutiable charges;
or

39

(d) a value computed from the actual cost of
production of the imported goods; or

(e) afall-back method based essentially onflex-
ible application of the earlier methods.

6. Overseas freight and insurance costs are
excluded from the customs value of imported
goods. These are the costs, charges and expen-
ses of transporting the goods from the place of
export to Australia. The place of export is the
point where the goods are—

(a) placed on board a ship or aircraft; or

(b) placed in a container, as defined in the Cus-
toms Convention on Containers; or

(c) conveyed across the border of the country
from which they were exported to
Australia;

whichever of those events occurs first.

7. The cost of inland freight and insurance
up to the place of export of the goods to Aus-
tralia are included in the customs value if they
are paid by the buyer in Australia to. or for the
benefit of, the seller in relatic: to the sale of
the goods.

8. The cost of outside packages and labour
in packing are included in the customs value of
the goods they contain. Containers, as defined
in the Customs Convention on Containers are
not treated as outside packages.

IMPORT DOCUMENTATION

9. Australian Customs does not require the
sellertocomplete a special form of inveice. Nor-
mal commercial documentation is acceptatle,
for example, invoices. bills of lading, and
receipts.

10. It is expected that these documents will
contain the following basic information reauired
by Customs for valuation purposes—

39
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Excerpt From Australian Customs Service Valuation Guide
(July 1, 1981)
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VALUATION GUIDE - SECTICN 4 - PAPET ..

-

MEANING OF FOB

QUESTION:

What interpretation is placed on the term FOB for the
purposes of customs valuation?

ANSWER:

The customs value of imported goods includes any
transport and associated costs, other than actual overseas
freiggt and insurance, which the buyer must pay to the seller
as a condition of the transaction for the goods. ‘

In this context, "overseas freight and insurance" -~ -=ans
the costs, charges and expenses of or associated with the
transport to Australia from parts beyond the seas and insurance
of imported goods after the goods have been

(a) placed on board a ship or aircraft;
(b) placed in a container of the type specified in
/ Customs Regulation 1A; or.. .
“(¢) ¢conveyed across.the border of the country from
which they were exported to Australia

whichever of those events occurs first.

EXPLANATION:

It is upon the actual terms of the contract of sale
between buyer and seller and the payment between those parties
that the whole question of dutiability or otherwise of transport
and associated costs is determined.

In general the total amount invoiced by or on behalf
of the seller to the buyer excguding any actual overseas freight
and insurance will be taken to ‘represent the terms of the
contract of sale. Where any further clarification is required
the final recourse will be to the surrounding contract
documentation between the parties and the terms of sale
stipulated therein.

The essential question then is what amount must the
‘buyer pay to the seller in terms of the transaction. Where for
example, there are two components in the amount paid to the
seller, one for goods and the other for perhaps inland freight,
as part of the one transaction both form part of the customs
value. '

42
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Analysis of Present Canadian Customs Valuation Methods
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value for Duty

The combined effect of sections 36(1l) and 41(1) of the
Act is that the value for duty of goods imported into Canada is
the greater of two amounts, namely, (a) the fair market value
of the goods and (b) the Canadian selling price of the goods,
all as discussed below. (see exhibit 39: sections 36(1) and
41(1) of the Act).

Fair Market Value

Subject to certain principles which are discussed in
part below section 36(1) of the Act provides that for value for
duty purposes the fair market value of goods imported into
Canada is the fair inarket value, at the time when and place from
which the imported goods were shipped directly to Canada, of
like goods when sold:

(a) to purchasers located at that place
with whom the vendor deals at arm's
length (i.e. purchasers who are
independent of the vendor) and who are
at the same or substantially the same
trade level as the importer; and

(b) in the same or substantially the same
quantities for home consumption in the
ordinary course of trade under

competitive conditions,

The Act, Departmental Memoranda and case law have
established certain principles which are relevant to the
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oplication of the fair market value formula discussed above.
hese principles include the principles set out below all of
hich are relevant for the purposes of our comments.

(i)

(ii)

(iii)

Departmental Memorandum D 34-62 provides
that if the value for duty of imported
goods cannot be determined underythei ‘
provisions of the Act by reason of the
fact that like or similar goods are not
sold by the vendor in the country of
export, the value for duty of the goods
is determined, unless otherwise
prescribed, on the basis of saleé of
like or similar goods in the-country of
export by other vendors located'in the
country of export (see exbibit 40).

Departmental Memorandum D46f24 provides
that for Canadian customs valuation
purposes the time of direct shipment,

for goods carried by an independeﬁt
transportation company, is that_time
wvhen the goods commence their ébntinu-
ous journey to Canada which is normally
marked on the bill of lading (see
exhibit 41: paragraph 4).

If there were no sales at the time when

the goods were shipped to Canada, one
considers the most recent sales prior

45



(iv)
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to the time of shipment that fairly
reflect the market value of the goods
at the time of shipment (see exhibit
39: section 36(2) (a) of the Act).

Departmental Memorandum D 46-24 provides
that for Canadian customs valuation
purposes the place. of direct shipment to
Canada is that place where the goods
begin their continuous journey to
Canada. With respect to goods carried
by an independent carrier, the place of
direct shipment to Canada is the place
where the goods are entrusted in the

~care of a transportation firm or

forwarding agent who accepts responsi-
bility for delivering the goodé to a
specified point in Canada or to an
intermediate point from which the goods
will be shipped to Canada and where
they will remain for no other reason
than trans-shipment. Generally the
bill of lading is the most significant

document for the purposes of determin-

ing the place of direct shipment to
Canada and will be viewed as substan-
tiating the place of direct shipment to
Canada only if it specifies a point in’

Canada as the ultimate destination (see
~ exhibit 41: paragraph 2). '
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(v)

(vi)

(vii)
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If there were no purchasers located at
the place from which the goods were
shipped to Canada, one considers sales
to the purchasers located nearest
thereto (see exhibit 3: section 36(2)
(b) of the Act).

If the quantit§ of goods shipped to
Canada is larger than the largest
guantity sold in the country of export
for home consumption, one considers
such largest quantity. However, if the
quantity of goods shipped to Canada is
smaller than the smallest guantity sold

.in the country of export for home

consumption, one considers the amount
which the Minister prescribes such
smaller amount would have been sold in
the country of export for home consump-
tion. (see exhibit 39: section 36(2)
(e) of the Act).

If there are no qualifying sales to
purchasers in the country of export who
are at the same or substantially the
same trade level as the importer, one
considers qualifying sales, if any, to
purchasers in the country of export who
are at the trade level nearest and
subsequent to that of the importer (see
exhibit 39: section 36(3) of the Act).
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(viii)

(ix)

(x)
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In determining fair market value no
discount or deduction is allowed that
is not shown, allowed and deducted on
invoices covering sales for home
consumption in the country of export,
in the ordinary course of trade (see
exhibit 39: section 41(4) of the Act).

"Departmental Memorandum D46-35 provides

that collectors of customs and excise
are being instructed that the
provisions of section 41(4) of the Act
are to be strictly enforced in respect
of cash discounts (see exhibit 42.)

In determining fair market value, one
cannot consider a sale by a vendor to a
purchaser in the country of export for
home consumption, if the vendor did not
sell like goods to other persons in the
country of export who are independent

of the purchaser (see exhibit 39:
section 36(2) (d) of the Act).

In Jim Morrison Ltd. and the Deputy

Minister of National Revenue for

Customs and Excise and Gordon Hooper
Limited, Appeal No. 1106, the Tariff
Board held that the fair market value

of golf shoes imported into Canada by a
Canadian distributor of golf shoes was
properly determined on the basis of the

48



(xi)
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sale price charged by the United States
exporter to the sole United States
distributor of golf shoes who was
located in Hawaii. All other persons
who purchased golf shoes from the
exporter for home consumpiion were
retailers of golf shoes. The Minister
argued that sales of golf shoes to the
Hawaiian distributor should be ignored
for the purposes of determining the
fair market value of the imported golf
shoes in that they were insignificant-
in relation to the exporter's total
operations and were not sales in the
ordinary course of trade. Sales to the
Hawaiian distributor represented less
than 3% of the exporter's global sales.
The Tariff Board concluded that the
circumstances surrounding sales of golf
shoes to the Hawaiian distributor were
commercially normal and thereby
rejected the argument of the Minister
(See exhibit 43).

In Semet-Solvay Company Limited and

Minister of National Revenue (Customs

and Excise) and Kaiser Steel Corpora-
tion 1959 EX. C.R. 172 the Exchequer
Court of Canada considered the prede-
cessor to section 36(1) of the Act and
held the Tariff Board erred in law in

- 49
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coﬁstruing the predecessor to section
36(1) of the Act as requiring the
Tariff Boérd to select ohe of a range
of prices for coke as the fair market
value of coke impbrted into Canada. f
The United States' vendor sold coke to
purchasers located in various‘parts of
the United States.. All domestic sales
were‘made F.0.B. Detroit ahd on the
same contractual terms. However, the
actual sale pricéyfor coke depended on
the competition prevéiliné at the point
to which the coke was shipped. The
Court concluded that, *while the fair
market value may well have been the
same as one of these prices it was not
neéessarily,dne of them but rather that
amount which, in the judgment of the
Board, most nearly represented the fair
market value having regafd to the
several prices with the volume of sales
made at each of them individually and
in groupé_and the varying weight to be
attached to each of them as indications
of fair market value in view of such -~
volume»and any special circumstances or
features influencing the vendor to sell

or the purchaser to buy at each of such

prices." (sée Thurlow J., at p. 188).
‘The ptides‘paid in the several sales of
coke F.0.B. Detroit for home consump-
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tion constituted the best evidence of
the fair market value of coke. On the
basis of the evidence the Tariff Board
could have selected one price within
the range as the fair market value of
coke. However, as indicated above, the
Tariff Board erred in concluding that
it had no course but to adopt one of
the prices as the fair market value of
the coke. 1In the result the Court

. referred the matter to the Tariff Board

for re~hearing (see exhibit 44).

It is important to note that the provi-
sions of section 36(1) of the Act are
not identical to the provisions of its
predecessor. In particular the prede-
cessor to section 36(1) of the Act did
not require that fair market value be
determined on the basis of domestic
sales to purchasers located at the
place from which the goods were shipped

directly to Canada (see exhibit 45).

'If the vendor sells goods in the country

of export for home consumption at a

common delivered price freight may not

be deducted from the domestic invoice

price in calculating the fair market
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value of the goods for Canadian customs
purposes (see exhibit 46).

.anadian Selling Price

Section 41(1) of the Act provides that the Canadian
.elling price is the amount for which the goods were sold to the
wrchaser in Canada exclusive of all charges thereon after their

shipment from the country of export.

Departmental Memorandum D46-24 provides that certain
tharges such as inland freight and insurance, handling and
1aulage which are declared on the Canadian customs invoice as
:xport charges will be dutiable as part of the Canadian selling
)rice provided they are incurred on the goods prior to the time
ind place of direct shipment to Canada (as discussed on pages 30
ind 31) and further provided they are invoiced to the purchaser
.n Canada by the vendor of the goods (see exhibit 41: paragraphs
!, 3, 4 and 5).

Like the determination of fair market value, in deter-
nining the Canadian selling price no discount or deduction is
>sermitted that is not shown, allowed and deducted on invoices
tovering sales for home consumption in the country of export, in
the ordinary course of trade (see exhibit 39: section 41(1) of
the Act).
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Draft Legislation to Implement the 1985 Canadian Customs Valuation System
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REVISED DRAFT AMENDMENTS TO EBAUCHE REVISEE DE LA LOI MODI-
THE CUSTOMS ACT: VALUEFORDUTY FIANT LA LOI SUR LES DOUANES

Proposed legislation to imple- Propositions législatives pour la
ment the International Agree- mise en ceuvre de 'accord inter-

ment on Customs Valuation - national sur la valeur en douane
December 1981 | Décembre 1981
l * Department ofFinance  Ministére des Finances

. - Canada
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Proposed Amendments to the Customs Act
Respecting the Valuation for Duty of
Imported Goods

1. Sections 35 to 44 of the Customs Act
are repealed and the following substituted
therefor:

“3S8. (1) The value for duty of imported
goods shall be determined in accordance
with scctions 36 to 44.1.

(2) In this section and sections 36 to
44.1,

“computed value™ means, in respect of
goods, the value of the goods determined 10
in accordance with section 41;

“country of export” means, in respect of
goods, the country from which the goods
are shipped directly to Canada;

“deductive value” means, in respect of 15
goods, the value of the goods determined
in accordance with subsection 40(2);

*‘goods of the same class or kind”, in rela-
tion to goods being appraised, means
imported goods that 20

(@) are within a group or range of
imported goods produced by a par-
ticular industry or industry sector
that includes identical goods and
similar goods in relation to the goods 25
being appraised, and
(b) for the purposes of
(i) section 40, were produced in any
country and exported from any
country, and 30
(i) section 41, were produced in
and exported from the same coun-
try as the country in and from
which the goods being appraised
were produced and exported; 35

“identical goods™, in relation to goods
being appraised, means imported goods
that

(@) are the same in all respects,
including physical characteristics, 40
quality and reputation, as the goods
being appraised, except for minor dif-
ferences in appearance that do not
affect the value of the goods,

Avant-projct sur les modifications a apporter

a la Loi sur les douanes au sujet de
I’évaluation en douane des marchandises
importées

1. Les articles 35 a 44 de la Loi sur les

douanes sont abrogés et remplacés par ce qui
suit :

«35. (1) La valeur en douane des mar-
chandises importées est déterminée confor-
mément aux articles 36 a 44.1.

(2) Les définitions qui suivent s’appli-
quent au présent article et aux articles 36
a44.1.

«importer» Importer au Canada.

«marchandises de méme nature ou de
méme espéce» En matiére d’évaluation
de marchandises importées, celles qui :

a) d'une part sont classées dans un
groupe ou une gamme de marchandi-
ses importées produites par une bran-
che de production particuliére ou un
secteur particulier d’une branche de
production qui comprend des mar-

5

10

chandises |dcnt|ques et semblables 20

aux marchandises a évaluer;

b) d’autre part, en cas d’application :

(i) de I'article 40, ont été produites
dans n'importe quel pays et expor-
tées de n'importe quel pays,
(ii) de I'article 41, ont été produites
dans le méme pays que les mar-
chandises a évaluer et exportées du
pays de production et d’exportation
de celles-ci.

«marchandises identiquess En matiére

d’évaluation de marchandises, les mar-
chandises importées qui concuremment :
a) sont les mémes 4 tous égards que

25

30

les marchandises a évaluer, notam- 35

ment quant aux caractéristiques phy-
siques, a la qualité et a la réputation,
abstraction faite des différences
mineures d’aspect qui n’affectent pas
leur valeur,

b) ont été produites dans le méme
pays que les marchandises & évaluer,
¢) ont été produites par ou pour le
producteur des marchandises a éva-
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“import™
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Valuation for Duty

(b) were produced in the same coun-
try as the country in which the goods
being appraised were produced, and

(c) were produced by or on behalf of
the person by or on behalf of whom 5
the goods being appraised were
produced,

but does not include imported goods
where engineering, development work,
art work, design work, plans or sketches 10
undertaken in Canada were supplied,
directly or indirectly, by the purchaser
of those imported goods free of charge
or at a reduced cost for use in connec-
tion with the production and sale for 15
export of those imported goods;

“import” means import into Canada;

“person” includes any corporation wher-
ever and however incorporated, a part-
nership and an association; 20

“prescribed” means prescribed by regula-
tion of the Governor in Council;

“price paid or payable”, in respect of the
sale of goods for export to Canada,
means the aggregate of all payments25
made or to be made, directly or indirect-
ly, in respect of the goods by the pur-
chaser to or for the benefit of the
vendor;

“produce” includes grow, manufacture 30
and mine;
“similar goods™, in relation to goods being
appraised, means imported goods that
(a) closely resemble the goods being
appraised in respect of their compo- 35
nent materials and characteristics,
(b) are capable of performing the
same functions as, and of being com-
mercially interchangeable with, the
goods being appraised, 40
(¢) were produced in the same coun-
try as the country in which the goods
being appraised were produced, and
(d) were produced by or on behalf of
the person by or on behalf of whom 45
the goods being appraised were
produced,

56

luer ou la personne pour qui ces der-
niéres ont été produites,

a l'exclusion des marchandises impor-
tées qui incorporent ou comportent des
travaux d’ingénierie, d’étude, d’art, d’es- S
thétique industrielle, plans ou croquis
exécutés au Canada et fournis, directe-
ment ou indirectement, sans frais ou a
un codt réduit, par I'acheteur des mar-
chandises en vue de leur production et 10
de leur vente a 'exportation.

«marchandises semblabless En matiére
d’évaluation de marchandises, les mar-
chandises importées qui concuremment :

a) ressemblent beaucoup, quant il5
leurs matiéres et composants et i
leurs caractéristiques, aux marchandi-
ses a évaluer,

b) sont en mesure d’accomplir les
mémes fonctions que les marchandi- 20
ses & évaluer et leur sont commercia-
lement interchangeables,

c) ont été produites dans le méme
pays que les marchandises a évaluer,

d) ont été produites par ou pour le 25
producteur des marchandises a éva-
luer ou la personne pour qui ces der-
niéres ont été produites,

a l'exclusion des marchandises impor-
tées qui incorporent ou comportent des 30
travaux d’ingénierie, d’étude, d'art, d’es-
thétique industrielle, plans ou croquis
exécutés au Canada et fournis, directe-
ment ou indirectement, sans frais ou a
un coiit réduit, par I'acheteur des mar- 3§
chandises en vue de leur production et
de leur vente a I'exportation.

emarchandises
blese

“similar..."

«pays d’exportation» En matiére de mar- ;paysd'elm-
chandises, le pays d'ou elles sont expé- wcountry of "
diées directement au Canada.

«personne» S’entend également des socié- spersonnes

tés, quel qu’en soit le lieu ou le mode de
constitution, des sociétés de personnes et
des associations.

«prescrits ou «réglementaires Etabli par 45 eprescrits ou

réglerpcnt pris par le gouverneur en f,f,',',',,,'-',,‘}'-"'
conseil.

«prix payé ou a payer» En cas de vente de prix payé ou §
marchandises pour I'exportation au 3,',2',5, paid

56
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Détermination de la valeur en douane 3

but does not include imported goods
where engincering, development work,
art work, design work, plans or sketches
undertaken in Canada wcere supplied,
dircctly or indirectly, by the purchaser S
of thosc imported goods free of charge
or at a reduced cost for use in connec-
tion with the production and sale for
export of those imported goods;

“sufficient information”, in respect of the 10
determination of any amount, difference
or adjustment, means objective and
quantifiable information that establishes
the accuracy of the amount, difference
or adjustment; 15

“transaction value™ in respect of goods,
means the value of the goods determined
in accordance with subsection 37(4).

(3) For the purposes of this section and
sections 36 to 44.1, wherc there are no20
identical goods or similar goods, as the
casc may be, in rclation to goods bcing
appraiscd but there are goods that would
be identical goods or similar goods, as the
case may be, if they were produced by or 25
on behalf of the person by or on behalf of
whom the goods being appraised were pro-
duced, those goods shall be deemed to be
identical goods or similar goods, as the
case may be. 30

(4) For the purposes of sections 36 to
44.1, persons are related to each other if

(a) they are individuals connected by
blood relationship, marriage or adoption
within the meaning of subsection 251(6) 35
of the Income Tax Act;

(b) one is an officer or director of the
other;

(c) cach such person is an officer or
director of the same two corporations, 40
associations, partnerships  or  other
organizations:

(d) they arc partners:

(¢) one is the cmployer of the other;

Canada. la somme dec tous les versc-
ments  effectués ou d effectuer par
I'achetcur directement ou indirectement
au vendeur ou a son profit, en paiement

des marchandises. 5
«produires A, cntre autres, le sens de culti-  produires
ver, fabriquer et extraire. produce
«renseignements  suffisants» Renseigne-  «renseignements
suffisantss

ments objectifs et quantifiables permet-
tant, quand il s’agit de déterminer un 10
montant, une différence ou un ajuste-
ment, de les chiffrer avec exactitude.

«valeur reconstituées En matiére de mar-
chandises, la valeur de celles-ci détermi-

“sufficient..

aaleur
reconstituées

. , e “computed...”
née conformément a I'article 41.

«valeur de références En matié¢re de mar- wvaleur de
chandises, la valeur de celles-ci détermi- o0 .
née conformément au paragraphe 40(2).

«aleur transactionnclles En matiére de  evaleur
marchandises, la valeur de celles-ci 20 e
déterminée conformément au paragra-  “ransaction..”

phe 37(4).

(3) Pour I'application du présent article  Assimilation i
et des articles 36 4 44.1, i défaut de ;’:::;‘:,:fi:::;"‘
marchandiscs identiques ou semblables, 25 ou semblables
selon le cas, aux marchandises a évaluer,

sont considérées comme semblables ou

identiques les marchandises qui l'auraient
effectivement été si elles avaient été pro-

duites par ou pour le producteur des mar- 30

chandises a évaluer.

(4) Pour l'application des articles 36 &4  Personnes liées
44.1, sont lices entre elles les personnes

suivantes :

a) les personnes physiques liées par les 35
liens du sang, du mariage ou de I'adop-
tion au sens du paragraphe 251(6) de la
Loi de I'impét sur le revenu;

b) le dirigeant ou l'administrateur ct
celui qui est dirigé ou administré; 40
¢) les dirigeants ou administrateurs
communs de deux sociétés, associations,
sociétés de personnes ou autres organi-
sations;

d) les associés; 45
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(/) they directly or indirectly control or
are controlled by the same person;

(g) one directly or indirectly controls or
is controlled by the other;

(h) any other person directly or in- 5
directly owns; holds or controls five per
cent or more of the outstanding voting
stock or shares of each such person; or

" (i) one directly or indirectly owns, holds
or controls five per cent or more of the 10
outstanding voting stock or shares of the
other.

36. (1) The value for duty of goods
shall be appraised on the basis of the
transaction value of the goods in accord- 15
ance with the conditions set out in
section 37.

(2) Where the value for duty‘of goods is
not appraised in accordance with subsec-

“tion (1), it shall be appraised on the basis 20

of the first of the following values, con-
sidered in the order set out herein, that can
be determined in respect of the goods and
that can, under sections 38 to 41, be the
basis on which the value for duty of the 25
goods is appraised:
(a) the transaction value of identical
goods that meets the requirements set
out in section 38;

(b) the transaction value of similar 30
goods that meets the requirements set
out in section 39;

(c) the deductive value of the goods;
and

(d) the computed value of the goods. 35

(3) Notwithstanding subsection (2), on
the written request of the importer of any
goods being appraised made prior to the
commencement of the appraisal of those
goods, the order of consideration of the 40
values referred to in paragraphs (2)(c) and
(d) shall be reversed.
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e) I'employeur et son employé;

/) les personnes qui, directement ou
indirectement, contrdlent la méme per-
sonne ou sont contrOlées par la méme
personne: ' 5

g) deux personnes dont I'une contréle
I'autre directement ou indirectement;

h) plusieurs personnes dont une méme
personne en posséde, détient ou controle
directement ou indirectement au moins 10
cinq pour cent des actions ou parts
émises et assorties du droit de vote;

i) la personne qui posséde, détient ou
contrdle directement ou indirectement
au moins cinq pour cent des actions ou 15
parts émises et assorties du droit de vote
d’une autre personne.

36. (1) La valeur en douane des mar-
chandises est déterminée sur la base de
leur valeur transactionnelle lorsqu’elle 20
répond aux exigences visées a I'article 37.

Base principale
de I'évaluation

(2) Lorsque la valeur en douane des  Bases
marchandises n'est pas déterminée par joeoioare %
application du paragraphe (1), elle est
déterminée en utilisant les valeurs ci-aprés 25
qui peuvent constituer la base de I'évalua-
tion par I'application des articles 38 3 41,
prises dans 'ordre ou elles s’appliquent :

a) la valeur transactionnelle de mar-
chandises identiques répondant aux exi- 30
gences visées a 'article 38;

b) la valeur transactionnelle de mar-
chandises semblables répondant aux exi-
gences visées a I'article 39;

¢) la valeur de référence des marchan- 35
dises;

d) la valeur reconstituée des marchan-
dises.

(3) Nonobstant le paragraphe (2), a l]a  Demandcde
demande écrite de I'importateur des mar- 40" P
chandises a évaluer présentée avant le
début de I'évaluation, 'ordre d’applicabi-
lité des valeurs visées aux alinéas (2)c) et

d) est inversé.
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(4) Where the value for duty of goods is
not appraised on the basis of any of the
values referred to in paragraphs (2)(a) to
(d), the value for duty of those goods shall
be appraised under section 42. 5

37. (1) Subject to subsection (6), the
value for duty of goods is the transaction
value of the goods if the goods are sold for
export to Canada and the price paid or
payable for the goods can be determined 10
and if

(a) there are no restrictions respecting
the disposition or use of the goods by the
purchaser thereof, other than restric-
tions that 15
(i) are imposed by law,
(ii) limit the geographical area in
which the goods may be resold, or
(iii) do not substantially affect the
value of the goods; 20

(b) the sale of the goods by the vendor

to the purchaser or the price paid or
payable for the goods is not subject to
some condition or consideration in
respect of which a value cannot be25
determined;

(¢) where any part of the proceeds of
any subsequent resale, disposal or use of
the goods by the purchaser thereof is to
accrue, directly or indirectly, to the 30
vendor, the price paid or payable for the
goods includes the value of that part of
the proceeds or such price is adjusted in
accordance with subparagraph
(5)(a)(v); and
(d) the purchaser and the vendor of the
goods are not related to each other at
the time the goods are sold for export or,
where the purchaser and the vendor are
related to each other at that time, 40
(i) their relationship did not influence
the price paid or payable for the
goods, or
(ii) the importer of the goods demon-
strates that the transaction value of 45
the goods meets the requirement set
out in subsection (3).

(2) In the application of paragraph
(1)(d), where the purchaser and the
vendor of goods being appraised are relat- 50

(4) En cas d’inapplicabilité des alinéas
(2)a) a d), la valeur en douane des mar-
chandises est déterminée par I'application
de I'article 42.

37. (1) Sous réserve du paragraphe (6),
la valeur en douane des marchandises est
leur valeur transactionnelle si elles sont
vendues pour I'exportation au Canada et le
prix payé ou a payer est déterminable et si
les conditions suivantes sont réunies :

a) il n’existe pas de restriction concer-
nant la cession ou I'utilisation des mar-
chandises par I’acheteur, autre qu’une
restriction qui :
(i) soit est imposée par la loi,
(ii) soit limite la zone géographique
dans laquelle les marchandises peu-
vent étre revendues,
(iii) soit n’affecte pas substantielle-
ment la valeur des marchandises;

b) la vente des marchandises a I'ache-
teur ou le prix payé ou a& payer pour
celles-ci n’est pas subordonné i des con-
ditions ou i des prestations dont la

valeur n’est pas déterminable;

¢) aucune partie du produit de toute
revente, disposition ou utilisation ulté-
rieure des marchandises par l'acheteur
" ne revient directement ou indirectement

Derniére base
de I'évaluation

S Valeur
transactionnell
servant de base
principale
d’évaluation

10

15

20

25

au vendeur, sauf s'il a été tenu compte 30

de cette ristourne dans le prix payé ou a
payer ou si ce prix est ajusté conformé-
ment au sous-alinéa (5)a)(v);

d) P'acheteur et le vendeur ne sont pas

liés au moment de la vente des marchan- 35

dises pour I'exportation ou, s'ils le sont,
(i) soit que le lien qui les unit n’a pas
influencé le prix payé ou a payer,
(ii) soit que I'importateur démontre

que la valeur transactionnelle des40

marchandises a évaluer répond aux
exigences visées au paragraphe (3).

(2) En application de I'alinéa (1)d),

lorsque I’acheteur et le vendeur des mar-

Procédure
relative d
I"apphcation

chandises 4 évaluer sont liés au moment de 45 Valinéa (1)d
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ed to each other at the time the goods are
sold for export and the officer who is
appraising the value for duty of the goods
has grounds to belicve that the require-
ment set out in subparagraph (1)(d)(i) is $
not met, the officer shall notify the import-

er of the goods of such grounds and, on the
written request of the importer, the notifi-
cation shall be in writing.

(3) For the purposes of subparagraph 10
(1)(d)(ii), the transaction value of goods
being appraised shall, taking into consider-
ation any relevant factors including, with-
out limiting the generality of the forego-
ing, such factors and differences as may be 15
prescribed, closely approximate one of the
following values that is in respect of identi-
cal goods or similar goods exported at the
same or substantially the same time as the
goods being appraised and is the value for 20
duty of the goods to which it relates:

(a) the transaction value of identical
goods or similar goods in a sale of those
goods for export to Canada between a
vendor and purchaser who are not relat- 25
ed to each other at the time of the sale;

(b) the deductive value of identical
goods or similar goods; or

(c) the computed value of identical
goods or similar goods. 30

(4) The transaction value of goods shall
be determined by ascertaining the price
paid or payable for the goods when the
goods are sold for export to Canada and
adjusting the price paid or payable in35
accordance with subsection (5).

(5) The price paid or payable in the sale
of goods for export to Canada shall be
adjusted

(a) by adding thcreto amounts, to the 40
extent that each such amount is not
already included in the price paid or
payable for the goods, equal to
(i) commissions and brokerage in
respect of the goods incurred by the 45
purchaser thereof, other than fees
paid or payable by the purchaser to
his agent for the service of represent-
ing him abroad in respect of the sale,

60

29-30 ELiz. I

la vente des marchandises pour I'exporta-
tion, le fonctionnairc qui évalue la valeur
en douane des marchandises, ayant des
motifs de croire qu’il n'est pas satisfait aux
exigences visées au sous-alinéa (1)d)(i). S
doit aviser I'importateur des marchandiscs
de ces motifs et sur demande par écrit de
celui-ci, il doit I'aviser par écrit.

Caractérc
acceprable de la
valeur
transactionnelle
dans le cas ou le
vendeur ct
I'acheteur sont
des personncs
lides

(3) Pour [P'application du sous-alinéa
(1)d)(ii), la valeur transactionnelle des10
marchandises & évaluer doit, compte tenu
des facteurs pertinents, notamment des
facteurs et différences réglcmcntaires, étre
trés proche de I'une des valeurs ci-aprés
prise comme valeur en douane d’autres !5
marchandises identiques ou semblables qui
ont été exportées au méme moment ou i
peu prés au méme moment que les mar-
chandises a évaluer :

a) la valeur transactionnelle de mar- 20
chandises identiques ou semblables ven-
dues pour I'exportation au Canada par
un vendeur 3 un acheteur avec qui il
n’est pas lié au moment de la vente;

b) la valeur de référence de marchandi- 25
ses identiques ou semblables;

¢) la valeur reconstituée de marchandi-
ses identiques ou semblables.

Détermination
de la valeur
transactionnclle

(4) Dans le cas d’une vente de marchan-
dises pour I'exportation au Canada, la 30
valeur transactionnelle est le prix payé ou
i payer, ajusté conformément au paragra-
phe (5).

(5) Dans le cas d’une vente de marchan-  Ajustement du
dises pour I'exportation au Canada, le prix 35 ,‘::';J"‘ oud
payé ou a payer est ajusté
a) en y ajoutant, dans la mesure ou ils
n'y ont pas déja été inclus, les montants
représentant :
(i) les commissions et les frais de 40
courtage relatifs aux marchandises et
supportés par I'acheteur, a I'exclusion
des honoraires versés ou a verser par
celui-ci & son mandataire a |'étranger
a 'occasion de la vente, 45
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(ii) the packing costs and charges
incurred by the purchaser in respect
of the goods, including the cost of
cartons, cases and other containers
and coverings that are treated for cus- S
toms purposes as being part of the
imported goods and all expenses of
packing incident to placing the goods
in the condition in which they are
shipped to Canada, 10
(iii) the value of any of the following
goods and services, determined in the
manner prescribed, that are supplied,
directly or indirectly, by the purchas-
er of the goods free of charge or at al$
reduced cost for use in connection
with the production and sale for
export of the imported goods, appor-
tioned to the imported goods in a
reasonable manner and in accordance 20
with generally accepted accounting
principles:
(A) materials, components, parts
and other goods incorporated in the
imported goods, 25
(B) tools, dies, moulds and other
goods utilized in the production of
the imported goods,
(C) any materials consumed in the
production of the imported goods, 30
and
(D) cngineering, development
work, art work, design work, plans
and sketches undertaken elsewhere
than in Canada and necessary for 35
the production of the imported
goods,
(iv) royalties and licence fees, includ-
ing payments for patents, trademarks
and copyrights, in respect of the goods 40
that the purchaser of the goods must
pay, directly or indirectly, as a condi-
tion of the sale of the goods for export
to Canada, exclusive of charges for
the right to reproduce the goods in45
Canada,
(v) the value of any part of the pro-
ceeds of any subsequent resale, dis-
posal or use of the goods by the pur-
chaser thereof that accrues or is to 50
accrue, directly or indirectly, to the
vendor, and

(ii) les coits et frais d’emballage
relatifs aux marchandises et supportés
par l'acheteur, y compris le prix des
cartons, caisses et autres emballages
considérés a des fins douaniéres S
comme faisant partic intégrantc dcs
marchandises importées, et les frais
accessoires de conditionnement de cel-
les-ci en vue de leur expédition au
Canada, 10
(iii) la valeur, déterminée de fagon
réglementaire et imputée d’une
maniére raisonnable et conforme aux
principes de comptabilité générale-
ment acceptés aux marchandises 15
importées, des marchandises et servi-
ces ci-aprés, fournis directement ou
indirectement par I'acheteur des mar-
chandises, sans frais ou a coit réduit,
et utilisés lors de la production et de 20
la vente pour I'exportation des mar-
chandises importées :
(A) matiéres, composants, piéces et
autres marchandises incorporés
dans les marchandises importées, 25
(B) outils, matrices, moules et
autres marchandises utilisés pour la
production des  marchandises
importées,
(C) matiéres consommées dans la 30
production des  marchandises
importées,
(D) travaux d’ingénierie, d’étude,
d’art, d’esthétique industrielle,
plans et croquis exécutés a I'exté- 35
rieur du Canada et nécessaires pour
la production des marchandises
importées,
(iv) les redevances et les droits de
licence relatifs aux marchandises, y40
compris les paiements afférents aux
brevets d’invention, marques de cam-
merce et droits d’auteur, que ’ache-
teur est tenu d’acquitter directement
ou indirectement en tant que condi- 45
tion de la vente des marchandises
pour I'exportation au Canada, a I'ex-
clusion des frais afférents au droit de
reproduction de ces marchandises au
Canada, 50
(v) la valeur de toute partie du pro-
duit de toute revente, disposition o.
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(vi) the cost of transportation of, the
loading, unloading and handling
charges and other charges and
expenses associated with the transpor-
tation of, and the cost of insurance
relating to the transportation of, the
goods to the place within the country
of export from which the goods are
shipped directly to Canada;

(b) by deducting therefrom amounts, to 10

the extent that each such amount is
included in the price paid or payable for
the goods, equal to

(i) the cost of transportation of, the

loading, unloading and handling 15

charges and other charges and
expenses associated with the transpor-
tation of, and the cost of insurance
relating to the transportation of, the

goods from the place within the coun- 20

try of export from which the goods
are shipped directly to Canada, and

(ii) any of the following costs,
charges or expenses if the cost, charge

or expense is identified separately 25

from the balance of the price paid or
payable for the goods:
(A) any reasonable cost, charge or
expense that is incurred for the

construction, erection, assembly or 30

maintenance of, or technical assist-
ance provided in respect of, the
goods after the goods are imported,
and

(B) any duties and taxes paid or 35

payable by reason of the importa-
tion of the goods or sale of the
goods in Canada, including, with-
out limiting the generality of the

foregoing, any duties or taxes levied 40

on the goods under the Customs
Tariff, the Excise Tax Act, the
Excise Act, the Anti-Dumping Act
or any other law relating to cus-
toms; and
(c) by disregarding any rebate of, or
other decrease in, the price paid or pay-
able for the goods that is effected after
the goods are imported.

(6) Where there is not sufficient infor- 50

mation to determine any of the amounts

utilisation ultérieure par l'acheteur
des marchandises, qui revient ou doit
revenir, directement ou indirectement,
au vendeur,
(vi) les coiits de transport des mar- S
chandises jusqu’a I’endroit situé dans
le pays d'exportation d’ou elles sont
expédiées directement au Canada, les
frais de chargement, de décharge-
ment, de manutention et autres frais 10
connexes a ce transport ainsi que les
colits d’assurance relatifs a ce trans-
port;
b) en en retranchant, dans la mesure ou
ils ont été inclus, les montants représen- 15
tant :
(i) les coiits de transport des mar-
chandises depuis I’endroit situé dans
le pays d'exportation d’ou elles sont
expédiées directement au Canada, les 20
frais de chargement, de décharge-
ment, de manutention et autres frais
connexes d ce transport ainsi que les
coiits d’assurance relatifs 4 ce trans-
port, 25
(i) les frais suivants Iorsqu llS sont
identifiés comme constituant un élé-
ment d part du prix payé ou a payer :
(A) les cotits et frais raisonnables
de construction, d’installation, d’as- 30
semblage ou d’entretien des mar-
chandises aprés leur importation,
ou des services d’assistance techni-
que dont elles font I'objet aprés leur
importation, 35
(B) les droits et taxes payés ou a
payer en raison de 'importation ou
de la vente des marchandises au
Canada et, notamment, les droits
ou taxes pergus sur ces marchandi- 40
ses en vertu du Tarif des douanes,
de la Loi sur la taxe d’accise, de la
Loi sur l'accise;de la Loi antidum-
ping ou de toute autre Loi concer-
nant les douanes; 45

¢) en ne tenant aucun compte de toute
remise ou réduction du prix payé ou a
payer effectuée aprés l’nmportauon des
marchandises.

(6) En I'absence de rcnseignements suf- SO‘FT{:; :cc de
a Cf
fisants pour déterminer les montants QUi rcpecignements
suffisants
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required to be added to the price paid or
payable. in respect of any goods being
appraised, the value for duty of the goods
shall not be appraised under this section.

38. (1) Subject to subsections (2) to
(5), where the value for duty of goods is
not appraised under section 37, the value
for duty of the goods is, if it can be
determined, the transaction value of iden-

tical goods, in a sale of those goods for 10

export to Canada, if that transaction value
is the value for duty of the identical goods
and the identical goods were exported at
the same or substantially the same time as

the goods being appraised and were sold 15

under the following conditions:

(@) to a purchaser at the same or sub-
stantially the same trade level as the

and

(b) in the same or substantially the
same quantities as the goods being
appraised.

(2) Where the value for duty of goods

purchaser of the goods being appraised;
20

being appraised .cannot be determined 25

under subsection (1) because identical
goods were not sold under the conditions
described in paragraphs (1)(a) and (b),
there shall be substituted therefor, in the

application of subsection (1), identical 30

goods sold under any of the following
conditions:

(a) to a purchaser at the same or sub-
stantially the same trade level as the

-purchaser of the goods being appraised 35

but in quantities different from the
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