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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigations Nos. 303-TA-25 (Preliminary)
and 731-TA-700-701 (Preliminary)

DISPOSABLE LIGHTERS FROM THE PEOPLE’S REPUBLIC OF CHINA
AND THAILAND '
Determinations <

On the basis of the record' developed in the subject investi
determines,’ pursuant to sections 303 and 733(a) of the Tariff

States is materially injured, or threatened with material injury, by reason of al gedly
subsidized imports from Thailand and allegedly less thar faif value (L imports from the
People’s Republic of China and Thailand of disposable pock

ef lighters, whether or not
liquefied hydrocarbon, provided for in subheadings 9613.10 Q 9613.20,00.of the
Harmonized Tariff Schedule of the United States.i\

Background

o O
On May 9, 1994, a petition was fi ith <he ¢ mmn e Department of

Commerce by the BIC Corporation, M;
States is materially injured or threatene
LTFV imports of disposable lighters

conference
oppo

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19
CFI} § 207.2(D)).

Vice Chairman Nuzum dissenting.
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'VIEWS OF THE COMMISSION

Based on the record in these preliminary investigations, we determine that there is a
reasonable indication that an industry in the United States is threatened with material injury
by reason of imports of disposable lighters from Thailand that are allegedly subsidized and

are allegedly sold in the United States at less than fair value ("LTFV") and from China that
are allegedly sold in the United States at LTFV.? ** \

The legal standard in preliminary antidumping duty investigatio uir
Commission to determine, based upon the best information avail
preliminary determination, whether there is a reasonable indic m industry is
materially injured or threatened with material injury by reason6f subsidized or
LTFV imports.® In applying this standard, the Commission weighs vidence before it
and determines whether "(1) the record as a whole contains/clear and co incing evidence

that there is no material injury or threat of material inj

i y in the United
sOh of the subject
mestic "industry."

e Televant industry as the

To determine whether there is a
States is materially injured or is threaten
imports, the Commission must first definet
Section 771(4)(A) of the Tariff Act ofl 1930

“"domestic producers as a whole of 2 eers whose collective output
of the like product constitutes a OROLt estic production of that
product . . . ."* In turn, th i a product which is like, or in the
absence of like, most/si , the article subject to an
investigation . . . ."

here is a reasonable indication that an industry in the United
of imports of disposable lighters from China and Thailand that
y sold at LTFV. See Additional Views of Commissioner Crawford,

hether there is a reasonable indication that the establishment of an industry in the United States
erially retarded is not an'issue in these investigations.

.S.C. § 1673b(a). See also, American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir.
1986); Calabrian Corp. v. U.S. Int’l Trade Comm’n, 794 F. Supp. 377, 381 (Ct. Int’l Trade 1992).

7 American Lamb Co. v. United States, 785 F.2d at 1001. See also Torrington Co. v. United
States, 790 F. Supp. 1161, 1165 (Ct. Int’l Trade 1992).

¥19 U.S.C. § 1677(4)(A).

’19 U.S.C. § 1677(10). The Commission’s like product determinations are factual, and the
Commission applies the statutory standard of "like" or "most similar in characteristics and uses” on a
case-by-case basis. See Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’] Trade
1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991).

(continued...)
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The Department of Commerce ("Commerce") has defined the imported products
subject to these investigations as: :

disposable pocket lighters, whether or not refillable, whose fuel is butane,
isobutane, propane, or other liquified hydrocarbon, or a mixture containing
any of these, whose vapor pressure at 75 degrees fahrenheit (24 degrees
celsius) exceeds a gage pressure of 15 pounds per square inch."

While the Commission must accept Commerce’s determination as to which imp
merchandise is within the class or kind of merchandise allegedly subsidized or allegedly sold
at less than fair value, the Commission determines what domestic produtt js Ak e imp
articles identified by Commerce."

Disposable lighters are flame-producing consumer produ
tobacco and other materials, and which are intended to be dis
depleted.” The petitioner, BIC Corporation ("BIC"), manufactfires
butane lighters and is the sole U.S. producer of such lighte
Zippo Corporation ("Zippo"), manufactures refillable ligk
naphtha) drawn through a wick."

Both refillable and nonrefillable lighters are importe
subject countries. All non-refillable lighters from\China and\Fhailz
therefore fall within the scope of investigation. The\vast majority of re
(whether or not disposable) imported from Chi
does not fall within the scope.”

non-refillable
U.S7 company,
efs that use "liguid fuel" (typically

® (...continued)
In analyzing li

fiders a number of factors, including:
(1) physical characteris

he products; (3) channels of distribution;

he use of common manufacturing facilities
ie. Calabrian Corp. v. U.S. Int’l Trade

3 992). No single factor is dispositive, and the
a’particular investigation. The Commission looks

Qducts, and disregards minor variations. See, e.g., S.

\E 9); Torrington Co. v. United States, 747 F. Supp. at

tion, 58 Fed. Reg. 29411-29413 (June 7, 1994).

2\ United States, 688 F. Supp. 639 (Ct. Int’] Trade 1988)("ITC
ination, but accepts ITA’s determination as to which merchandise is
'x : LTFV."), aff’'d, 865 F.2d 240 (Fed. Cir. 1989); Torrington v.

Unitéd/States,\747 F. Supp. 744 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991).
nﬁdential Staff Report (hereinafter referred to as "CR") at I-4; Public Staff Report (hereinafter

referred to as "PR") at II-3. Such lighters are composed of a body, a base, a lever or fork, a jet, a
ing imechanism, a valve, fuel and other minor components. CR at I-5; PR at II-3.

 CR at I-5; PR at II-9.

" Petitioner’s Postconference Brief at 7; Transcript at 60 (testimony of Mr. Oleynik). Commerce’s
scope includes lighters that use as fuel "any liquefied hydrocarbon . . . whose vapor pressure at 75
degrees fahrenheit (24 degrees celsius) exceeds a gage pressure of 15 pounds per square inch.” This
criterion includes butane lighters (also referred to as "gas" lighters) and excludes lighters that use
naphtha or similar fuels (also referred to as "liquid" lighters). See ASTM "Standard Consumer Safety
Specification for Lighters. "

“ CR at 19, n. 10; PR at II4. CPSC Notice - Safety Standard for Cigarette Lighters, 58 Fed.
Reg. 37557 (July 12, 1993).
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On July 12, 1993, the Consumer Product Safety Commission ("CPSC") issued a
safety standard, effective July 12, 1994, that requires disposable and novelty lighters'® to be
child resistant.” The regulation defines disposable lighters as those that either (1) are
nonrefillable with fuel or (2) use butane or similar fuels and have a Customs Valuation or ex-
factory price under $2.00. The rule requires each manufacturer or importer of covered
lighters to certify that its product conforms to the CPSC standard. Lighters that are not
certified as child resistant may not be manufactured or imported into the United States after
July 12, 1994.

In addition, the rule contains anti-stockpiling provisions that limit the amo
noncomplying lighters that may be produced or imported between July g(i 1 A y 12,
1994." Non-complying lighters manufactured or imported into the United S X
12, 1994 can be legally sold to consumers at any time but are subject to

Commission should accept petitioner’s proposed definition of th as.soextensive
~ with the CPSC standard; (2) whether child resistant lighters coristitute 3 e ike product

from standard disposable lighters; and (3) what domestic products

characteristics and uses to refillable disposable lighters incldded within Cox s scope of

investigation.

1. The CPSC Standard

Petitioner urges the Commission to fi omestic pro e subject
imports is its disposable butane lighters. i e Co ssion define a
single like product consisting of all dispo i ‘%" P
Standard for Cigarette Lighters."”

We do not adopt the CPSC st3
clear justification under the Commissi
While we may consider safety o

this like product definition.
hether products are
¢ do not view ourselves as

sufficiently similar to be conside me i adut,
bound by such regul in 0 ik ct definition of the antidumping
laws.” Q
2. 'Wheth hild Resista t%ble Lighters are a Separate Like Product
de \
B \

tandard effect 1994 by finding that standard disposable lighters
ild- isposable {1

-

R argue that thed i%n should recognize the market consequences of
d \ 21

the
an are two separate like products.” Respondents Thai

O
Q others are defined as those that have entertaining audio or visual effects, or that depict
0gos, decals, art work, etc.) or resemble in function articles commonly recognized as appealing to
or ded for use by children under 5 years of age. 58 Fed. Reg. 37560 (July 12, 1993).

7 58 Fed. Reg. 37557 (July 12, 1993).

'® 58 Fed. Reg. 37562 (July 12, 1994).

" Petitioner’s Postconference Brief at 6. Petitioner argues that the value element of the definition
separates refillable disposable lighters (disposable lighters with a refill valve) from true refillable
lighters, which are normally constructed of sturdier materials and are meant to be kept and refilled,
rather than discarded once the fuel is spent. We note that the fuel restriction has a similar effect
because all nonrefillable lighters use butane fuel (58 Fed. Reg. 37563 (July 12, 1993).

® See Certain All-Terrain Vehicles from Japan, Inv. No. 731-TA-388 (Final), USITC Pub. 2163
(March 1989).

% Postconference Brief of Thai Merry at 5.
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Merry Company ("Thai Merry") and New York Lighter Company, Inc. and PolyCity
Industrial, Ltd. ("New York Lighter") argue that the Commission should find two like
products, standard disposable lighters and child-resistant lighters, corresponding to the
disposable butane lighters included within the scope.”

Respondents KGM Industries Co., Cli-Claque, Halpren Import Co., Sidelines
International, and the U.S. Lighter Importers and Distributors Association ("KGM") argue
that the Commission should find three like products: (1) standard disposable lighters; )
child-resistant disposable lighters; and (3) and refillable lighters.” They believe-that it is
necessary for the Commission to find a third like product, consisting of refillable
because they believe that certain refillable lighters produced by KGM ngy f:
scope of investigation.

Based on the information in the record we find that, for purpos
preliminary investigations, standard disposable lighters and child i titute
one single like product. Child resistant disposable lighters are sive” and
more difficult for young children to operate than standard disptsable}i However,
the two types of lighters share nearly all of the same physical characte ave the same

: channels of

lighters require certain additional manufacturing s and ¢
domestic producer to produce standard and child-res t disposa
both in the same facilities using the same mac the same e
Respondents’ argue separate like nf s appr
12 (when the new CPSC rule becomes eff: ces betw two types of
lighters, particularly their marketing and ma {\ re pronounced, as measured
by the like product factors considered gver, respondents do not
stress current differences between chi posable lighters, but rather

point to likely events in the ne al investigations, we will
reconsider the extent to whi e
Commission conside@li

iffe

effect on the factors the

&nef erty at 2. Respondents New York Lighter, Co., Inc. and
PolyCi jal ("New Yorkhighter") state that they adopt in whole respondent Thai Merry’s like
product .
ostconference Brief of KGM at 2. :
{ Transcript at 54 (Testimony of Mr. Gray; CR at I-59 & Table 18; PR at II-24.
CR at I-5; PR at 11-4.
CR at I-5 to I-8; PR at 1I-4 to II-6.

7 CR at I-18 & I-19; PR at 1I-10.

% Transcript at 49-50 (T estimony of Mr. McGrath); Petitioner’s Postconference Brief at 11. In
these preliminary investigations, we have limited information regarding producer and consumer
perceptions of the two products.

® We note that the production processes for both standard disposable lighters and child-resistant
disposable lighters consist of the same five basic operations. See CR at I-5; PR at II-4.

* Transcript at 80 (testimony of Mr. Lindsey)("After July 12th, the differences in consumer
preferences, the lack of interchangeability, and the differences in channels of distribution will be as
stark as any that the Commission has ever considered.")

I-8



3. Refillable Lighters™

Commerce’s scope definition in these investigations presents significant difficulties for
the Commission’s data gathering and analysis. The scope specifies that the subject imports
are "disposable lighters, whether or not refillable.” This language is ambiguous because it is
unclear what imports could be considered to be "refillable disposable" lighters. Respondent
KGM asserts that the scope arguably includes imports of certain lower-priced refillable
lighters that also use butane fuel.” KGM argues that should its refillable lighté
determined to fall within the scope, the Commission should find its refillable light
alternatively, all refillable lighters, to be separate like products from nonrefillablej
Because there is no domestic product that directly corresponds to these Q
refillable lighters, we must consider whether the domestic products "mo
refillable lighters are the refillable lighters manufactured by Zipp
purposes of these preliminary investigations that KGM’s refilla)
Commerce’s scope.

with respect to others. While we lack significant data regarding.the like product factors as
they relate to Zippo lighters, for purposes of thes prelim stigation e find that
BIC’s lighters are the domestic product most similax in ch S an S tO. any
refillable lighters included in the scope.

Both BIC lighters and the subject impo

share many physical characteristics, and s

Zippo lighters, both BIC lighters and the <

lighters, Zippo lighters, nor the impo i ar. fact manufactured
using the same production facilities or e lIn th imyjnary investigations, we

*' Chairman Watso joi in ;\ gston. Although all lighters may be
"disposable” in 3 ghtegs manufactured by KGM are not "disposable” in
any practical sense finds that such lighters are not "disposable” and

: bigation as Commerce has defined it.
: tiltable ighters and non-refillable lighters are very
ion O *,‘\*- e "disposable” lighters in the scope serves the
\‘m\ ag to circumvent an antidumping duty order on
Sfll\alve to what would otherwise be nonrefillable disposable
imony of Mr. McGrath). While the scope definition may defer
the Commission is what is the scope definition, not why is it

erence Brief of KGM at 4. Part of KGM’s argument is misplaced. We note that it is
thie imports that are divided into like products, but rather we consider whether the domestic

is "like” the imported products. E.g., Fresh Cut Roses from Colombia and Ecuador, Inv.

. 731-TA-684 and 685 (Preliminary), USITC Pub. 2766 (March 1994) at I-8 n.41.

* Fresh Cut Roses from Colombia and Ecuador, Inv. Nos. 731-TA-684 and 685 (Preliminary),
USITC Pub. No. 2766 (March 1994) at I-8 ("Micro roses are included in Commerce’s scope of
investigation. Therefore, even if micro roses are not produced in the United States, the Commission
must still determine which domestic product is "like, or in the absence of like, most similar" to micro
roses."); Ferrosilicon from Egypt, Inv. No. 731-TA-642 (Final), USITC Pub. 2688 (October 1993) at
I-7.

% CR at I9, n.10; PR at II-4.

% 58 Fed. Reg. 37557 (July 12, 1993).

¥ Postconference Brief of KGM at 9 and Exhibit 1.
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have limited data regarding customer and producer perceptions of the three types of lighters,
as well as information regarding differences in manufacturing processes.®

It may become more clear in any final investigations whether Commerce deems the
refillable lighters manufactured by KGM to be subject imports. If such imports are included,
we note that in light of the similarities between these lighters and Zippo lighters,” there
appears to be a substantial issue as to whether the Commission should find that the products
most like those lighters are the refillable lighters manufactured by Zippo. Mor ver, in light
of the significant differences between the lighters produced by BIC and by Zippa)\.it is not
clear that Zippo lighters should not be considered to be a separate like product fro
lighters. We request the parties to consider this issue further in any fi inv i

Accordingly, we find a single like product consisting of disposable lig

i
including Zippo’s refillable lighters. In light of our like product determi , @
industry consists of the petitioner, BIC.* u
III. CONDITION OF THE DOMESTIC INDUSTRY

that the dom:

In assessing whether there is a reasonable indictic ic industry is
materially injured or threatened with material injury by & a30n0f legedly subsidized or
LTFV imports, the Commission considers all releyant econ a. tors whigivhave a bearing

s<in¢lide o es,

on the state of the industry in the United States. se facto

inventories, capacity utilization, market share, employment, wages, produtti rofits, cash
flow, return on investment, ability to raise capj earch and d‘ opment. No single
factor is determinative, and we consider actors>" withir{ e Sontext of the

a

business cycle and conditions of competiti e ditinctive to the. affected industry. "
A condition of competition distifcti t% that as discussed

above, on July 12, 1994, a CPSC safe e at requires certain
types of disposable and novelty lighte nts for child resistance.”
The rule prohibits domestic prod G

S anee with the standard. Finally,
sroduction or importation of
of the rule (on July 12, 1993) and

the rule contains anti
noncomplying lighter
its effective date one yea
App U.S. ighters by quantity increased from 1991 to
1993 and igher in the 1994 ("interim 1994") compared with the

vestigations) ilMexplore under what circumstances BIC’s production facilities
to make lighters could be used to make nondisposable lighters, and
facilities and equipment could be used to make disposable lighters.

) at Zippo lighters and the subject refillable lighters appear to possess some common
{Cal characteristics and may be more similar in price than are the subject refillable lighters and
disposable lighters. CR at I-9, n. 10; PR at II-4; Postconference Brief of KGM at 6; Transcript
at 111°(Festimony of Mr. Park).

“ Chairman Watson and Commissioner Newquist note that even had they included Zippo within the
domestic industry, they would have reached an affirmative determination in these preliminary
investigations.

19 U.S.C. § 1677(7)(C)(iii). None of the parties suggested the existence of a business cycle
unjgzue to this industry.

58 Fed. Reg. 37557 (July 12, 1993).

“ 58 Fed. Reg. 37562 (July 12, 1994). Non-complying lighters manufactured or imported into the
United States before July 12, 1994 can be legally sold to consumers at any time but are subject to the
stockpiling rule.
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same period in 1993 ("interim 1993").“ “ By value, however, U.S. consumption of
disposable lighters decreased from 1991 to 1993 and was lower in interim 1994 compared
with interim 1993, reflecting, at least in part, the declining unit values of subject imports.*
The U.S. producer’s domestic shipments by quantity and value also increased from 1991 to
1993, but were lower in interim 1994 compared with interim 1993. While U.S. consumption
increased, the U.S. producer’s market share by quantity fell from 1991 to 1993 and was
lower in interim 1994 than in interim 1993.¢

Domestic production of disposable lighters increased from 1991 to 199
higher in interim 1994 compared with interim 1993.% Production capacity also i
from 1991 to 1992, then fell in 1993 and was lower in interim 1994 than in i
Capacity utilization fell from 1991 to 1992, but rose from 1992 to 199§land
interim 1994 than in interim 1993.* 2

The number of production and related workers producin
between 1991 and 1993, but was higher in interim 1994 than i
paid to such workers, number of hours worked, and producti
throughout the period examined.*

padable eclined
rim 1993. e wages
ever,\ncreased

posable lighters increased
between 1991 and 1993 and were higher in interim 199¢\thamin interim 1993." The ratio of
such inventories to U.S. shipments also increas < dof investigation.” The
domestic industry’s level of capital expenditures between )1991 and

higher in interim 1994 than in interim 1993.% Ex earch and development
increased between 1991 and 1993, but were lo rim 1994 \ im 1993 %
The domestic industry’s financial pe

ovépthe period ofinyestigation was
somewhat mixed.* Although both the qu of net sales rgye from 1991 to

1993, net sales were significantly lowe than imJ te% 1993. Similarly,
gross profit and operating income incrieg ere lower in interim
1994 compared with interim 199 Che fatio\Qf® i o sales followed the same
pattern.* " #

=

“ CR at Table 1 & t I-54; PR

al :
displacement of match, relatively i R
“ domestic cenisumption i
y’BIC plus imports-o j N
: i

borts of refillable

share increased from 1991 to 1993 and was higher in
Rt Table 17.

preliminary investigations, it is unclear what effect, if any, the antistockpiling provisions
he \CPSC standards have had on the level of inventories of disposable lighters.
CR at Table 4; PR at II-12.

% CR at Table 12.

* CR at I-39; PR at II-15.

* We note that in these preliminary investigations it is unclear whether changes in the costs of
defending product liability lawsuits have had a significant effect on the financial performance of the
domestic industry. We will explore this issue further in the event of any final investigations.

% CR at Table 7.

%7 Chairman Watson believes that litigation costs associated with product liability lawsuits should
not be considered "operating” costs, and therefore, should not affect operating income, although net
income would be affected.
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IVv. CUMULATION®

In determining whether there is material injury by reason of allegedly subsidized or
LTFV imports, the Commission is required to "cumulatively assess the volume and effect of
imports from two or more countries of like products subject to investigation if such imports
compete with each other and with like products of the domestic industry in the United States
market."® In assessing whether a domestic industry is threatened with material injury by
reason of imports from two or more countries, the Commission has discretion fo cumulate
the volume and price effects of such imports if the competition requirement is meb:®

In addition, in deciding whether it is appropriate to cumulate for its treat analysis,

the Commission considers whether the imports are increasing at similar‘rates
markets, whether the imports have similar margins of underselling or pri
the probability that imports will enter the United States at prices
depressing or suppressing effect on domestic prices of that mer

With regard to whether the subject imports compete with ea
domestic like product, the Commission has generally considered four fadtors, 1 cluding:

ifferent countries and

‘ onsideration.of
3 gstions;
e geograpl@ ets of

of di ti r imports
pro Nard
TN market.®
% ot exclusive. Only a "reasonable
i not have to find that all imports
oducts.*

B evant statutory factors, Commissioner Newquist and
{ REXA\S @ reasonable indication that the domestic industry producing
\ \\,\ eriencing material injury, but that it is in a vulnerable condition.
C xmissioner Crawford do not join the remainder of this opinion. See
3 Views of Commissioner Crawford, infra.
»CO§ 1677(7)(C)(iv)(I). Cumulation is not required, however, when imports from a
subject country are negligible and have no discernible adverse impact on the domestic industry. 19
U.S\C\ § 1677(7)(C)(v). In these preliminary investigations, no party argued that the volume of
imports_from China or Thailand were negligible.
%19 U.S.C. § 1677(T)(F)(iv).
 See Torrington v. United States, 790 F.Supp. at 1172 (affirming Commission’s determination not
to cumulate for purposes of threat analysis when pricing and volume trends among subject countries
were not uniform and import penetration was extremely low for most of the subject countries);
Metallverken Nederland B.V. v. United States, 728 F. Supp. 730, 741-42 (Ct. Int’l Trade 1989);
Asocoflores, 704 F. Supp. 1068, 1072 (Ct. Int’l Trade 1988).
See generally, e.g., Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898, 902 (Ct. Int’l
Trade 1988), aff’'d, 859 F.2d 915 (Fed. Cir. 1988).
# See Wieland Werke AG, 718 F. Supp. 50, 52 (Ct. Int’l Trade 1989)); Granges Metallverken AB
v. United States, 716 F. Supp. 17, 21-22 (Ct. Int’l Trade 1989).
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In these preliminary investigations, no party disputed that the competition requirement
has been met.* In addition, while there is some evidence of quality differences between the
domestic product and the subject imports, we note that disposable lighters from China and
Thailand and the domestic like product are all present in the same geographical markets, are
sold through common or similar channels of distribution and are simultaneously present in
the market. Accordingly, for purposes of these preliminary investigations, we find that a
reasonable overlap of competition exists and that the competition requirement has been met.%

We also find that other considerations indicate that cumulation for threat
appropriate. The volume of imports from China and Thailand both increased sign
over the period of investigation and imports from both countries have had consiste
margins of underselling throughout the period of investigation, suggesti% i
both China and Thailand are likely to enter the United States at prices tha

Section 771(7) of the Tariff Act of 1930 directs
whether a U.S. industry is threatened with material inj
of evidence that the threat of material injury is re
Commission cannot base such a determination on m
The Commission must consider ten fa
subsidy is involved, such information as mipistering authority
as to the nature of the subsidy (particularl export subsidy
inconsistent with the Agreement); (2) any-i inp >sapacity or existing unused
capacity in the exporting country likel oS\ ignificantcingrease in imports; (3) any
rapid increase in United States marke : the \likelifiood that the penetration will

prices; (5) any substafitialinc
orytilized cap

gcts’on the existing development and

ing efforts to develop a derivative or more
(an other demonstrable adverse trends that

or sale for importation) of the merchandise

at the time) will be the cause of actual injury.”

indicate the
(whe

@

Transcript at 65 (Testimony of Mr. Pierce)("For purposes of the preliminary determination, we
do challenge the petition’s request that subject imports from Thailand and China be cumulated. ")
airman Watson does not find the channels of distribution to be similar for all parties in these
investigations. See Additional Views of Chairman Watson.
¥ CR at Table 20.
® Chairman Watson notes that while the record reveals no evidence of price depression and little
evidence of price suppression, he cannot at this point rule out the possibility of future price effects.
® 19 U.S.C. § 1677(7)(F)(ii).
™19 U.S.C. § 1677(7)(F)(i)(I)-(X). Since these investigations do not involve an agricultural
product, Factor IX is not applicable. Product shifting, Factor VII, is not an issue because there is no
evidence that foreign manufacturers of subject disposable lighters produce any other products currently
under investigation or subject to an order.
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The presence or absence of any single threat factor is not necessarily dispositive.” In
addition, the Commission must consider whether dumping findings or antidumping remedies
in markets of foreign countries against the same class of merchandise suggest a threat of
material injury to the domestic industry.”

For the reasons discussed below, we find a reasonable indication that the domestic
industry is threatened with material injury by reason of cumulated imports of disposable
lighters from Thailand that are allegedly subsidized and allegedly sold at LTFV and allegedly
LTFV imports from China.

While Commerce has yet to make any findings regarding the nature of alle
subsidies in these preliminary investigations, petitioner alleges that Thai<grod :
subsidies that are in the nature of export subsidies.”

We have somewhat limited data regarding the Chinese and Thai j ig dueing
disposable lighters. While in the petition, petitioner identified ov i h
alleges produced and/or exported disposable lighters to the Unj
received data from only one Chinese producer. The production cap
however, increased dramatically from 1991 to 1993, increa
projected to continue increasing in 1994 and 1995. The(f2
the United States also increased significantly while its capac
further increases in production capacity are likely to resu
States.

L.
at producer,
1994, and is
that this prodycer’s shipments to
icreased, indicates that

The Commission also lacks complete data regarding certain

Thai )
produce disposable lighters, but does have info cerning the @, ucer that
accounts for a very large share of current 0 iland.” J- ucer’s
1t
S

production capacity increased significantly 993, and \projected to increase

further in 1994 and 1995.” Because ex ’éﬂ ta

percentage of this producers’s shipments, we

production capacity are likely to resnit.in (i
We also find that ther. @3 D

period of investigation and s Tik

imports from China 1Hincré

cumulated imgo

interim 1993,

aso make up a large
projected increases in

' %ct imports do not threaten the domestic

and Thai producers will be either unable to meet the
Willing to invest in the R&D necessary to develop a
this argument to be persuasive for two reasons. First,
these investigations indicates that the largest Thai

\% e.2., Rhone Poulenc, S.A. v. United States, 592 F. Supp. 1318, 1324 n.18 (Ct. Int’l Trade
1984).

719 U.S.C. § 1677(7)(F)(iii)(D).

” Petition at 17 & 24-25.

™ This producer exported a very small amount of child resistant disposable lighters in 1993 and in
interim 1994.

” CR at Table 15.

™ CR at Table 15.

” CR at Table 16.

™ Postconference Brief of New York Lighter at 34-35; Postconference Brief of Thai Merry at 31 &
37.
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producer is currently selling child resistant lighters in the United States and that the largest
Chinese exporter is in the final stages of development of a child resistant lighter.” Second,
Thai and Chinese producers of disposable lighters that export to the United States have been
on notice at least since July 12, 1993, that the CPSC standard will go into effect in July of
1994. Nevertheless, those producers have recently made large investments in expanding their
production capacity and they anticipate adding additional production capacity in 1994 and ,
1995.% This fact provides some evidence that these producers do not intend to abandon the
U.S. market after the new safety standards go into effect, particularly in light e relative
lack of importance of home market sales to both Thai and Chinese producers rela
exports to the United States.®
Available data in these preliminary investigations also indicate é;ﬁt there s a
reasonable indication that cumulated imports from China and Thailand
United States at prices that will have a depressing or suppressing
While there is evidence of some quality differences between d

addition, average unit values of Thai and Chines
the period of investigation.®

An examination of inventories of subjex
our finding of threat. U.S. importers’ e
China and Thailand increased dramaticall
interim 1993 to interim 1994, as did the

Data collected regarding the exp
development, however, indicate
effects on the domestic indus
and production efforts, incl

@ﬁ\ tes supports
eﬁf;e)ries of cumulated imports from

increased from
85

éw if any actual negative
)T on existing development
e or more advanced version of

antidumping duties o

Government ping duties against Chinese disposable

lighters.” ome market sales to both Chinese and Thai
exporters O ping duties may serve to increase the

impo ad Thai producers and may make it less likely that
thogep arket once the CPSC standard becomes mandatory.

CR at 146 & 1-47; PR at II-18.
R at Tables 14 & 15.

s at Tables 14 and 15.

2 CR at I-9, I-10 & I-57.

¥ We note that the consistent pattern of underselling may reflect differences in quality between the
domestic product and the subject imports. We will explore this issue further in any final
investigations.

* CR at Table 16.

% CR at Table 13.

* CR at I-39 and Table 12; PR at II-15. Petitioners have alleged, however, the existence of
negative potential effects of subject imports on the domestic industry. CR at I-39.

¥ CR at I-51 n. 70.
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Conclusion

In light of the evidence on the record in these preliminary investigations and for the
reasons discussed above, we conclude that there is a reasonable indication that the domestic
industry producing disposable lighters is threatened with material injury by reason of the
cumulated subject imports.
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ADDITIONAL VIEWS OF CHAIRMAN WATSON

In determining whether a domestic industry is materially injured by reason of imports
that Commerce has found to be sold at LTFV, the statute directs the Commission to consider
the volume of imports, their effect on prices for the like product, and their impact on
domestic producers of the like product.® Although the Commission may consider causes of
injury other than the LTFV imports, it is not to weigh causes.” For the reasons.discussed
below, I find that the domestic industry producing disposable lighters is not materially injured
by reason of LTFV imports of disposable lighters from China and Thai%nd.

i ed ughout
O\anits in 1%093,

coinciding with a gain of *** percentage points in market share by theé\subject imports.
Approximately *** percent of this gain came, however, at the expense o
imports, which lost *** percentage points in market sharé 91 to 1993.” In contrast,
the domestic producer lost *** percentage points in market's i

rom 199 1993.”
Thus, the majority of the market share gains by ubject mp came, eexpense of
the ***, not at the expense of the domestic industry.
In addition, much of the increase in shj subject im @ bsorbed by
i

increases in domestic consumption. U.S.Ccons n ofQisposablé Ti , by quantity,
increased *** throughout the POI, from * 1991 to *** unj 1993 and also
o Ny,

increased noticeably during the interi

A. Yolume of the Subject Imports

By quantity, the volume of imports from China and

By value, domestic producers {3 cQ consumption declined

**x percent by value throughout te poducers galn gd market share. In fact, U.S.
producers gained *** in mark e’while stbject irf \i’ ed only *** in market
share.”

®19 UL a‘s. 10 y also evaluate "all relevant economic factors ...
within the contex Nar \§ itions of competition that are distinctive to the
affected indv

89

2 of the statutory requirement of material injury by reason of
M Jdpan, Inv. No. 731-TA-643 (Preliminary), USITC Pub.

4 3, CR at C-5. By quantity, all of the market share lost by non-subject imports was
gaipéd by subject imports. Interestingly, most of this loss occurred between 1992 and 1993,

n€iding with the period in which the subject imports had the greatest market penetration.

\Table C-3, CR at C-5. '

 Fable C-3, CR at C-5. Interim domestic consumption ***_ from *** units in interim 1993 to
*¥* units in interim 1994. Despite recent trends away from smoking, the overall consumption for
disposable lighters has increased. This may have been due to substitution of lighters for matches. CR
at 1-54.

* U.S. producer’s capacity utilization increased slightly over the POI, from *¥** in 1991 to *** in
1993, and increased noticeably to *** during interim 1994. Thus, the domestic producer’s ability to
meet increases in domestic consumption is becoming increasingly limited, and therefore any adverse
volume effects of the subject imports are similarly limited.

* Table C-3, CR at C-5. This trend continued during the interim periods. U.S. producers gained
*** while subject imports gained only ***. Table C-3, CR at C-5.
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B. Price Effects of the Subject Imports

While data on the record reveal significant instances and margins of underselling by
the subject imports during the period of investigations, there is no evidence of price
depression and little evidence of price suppression.” In fact prices for the domestically
produced disposable lighters increased while prices for the subject imports were concurrently
declining.” This consistent price differential points to other non-price factors
account for the difference, and suggests that although the products may be tech
interchangeable, the domestic like product and the subject like product may not be
substitutable.

There appear to be three factors contributing to the price differéntial t
domestic like product and the subject imports. First, substantial quality en to
exist between BIC disposable lighters and the like product from
noted in the staff report, the BIC lighters have approximately

98

regard, I note that BIC lighters meet ASTM safety standards and are generally believed to be
safer.'®

3 cesndespite
increased volumes of lower priced imports from Ch and i i tion
suggesting the existence of a segmented marke di nited States.
The record indicates that "BIC dominates a by sales of
disposable lighters to large, national retail lighters imported from

China and Thailand are "no-name, lo pop convenience

stores, neighborhood liquor stores, and 'str ands, places where BIC
lighters are not generally sold."'"

Differences among the li b p(lead times between a customer’s
order and the date of delive: / : i or to the price differential.

BIC’s average lead tj the like product from Thailand
*** and China ***' efer an item earlier than later, it is
plausible to assume a2y~ higher prices for the former.

In sum, the recerd indi i consistent underselling by the subject

imports, is no evide; ic% ects by the subject imports.

Tables 18 and 19, CR at 1-62, 1-63.
or instance, for product 1 sales to distributors during the ***, BIC’s net delivered price ***
while the Chinese price dipped to ***. Table 18, CR at I-62.

* CR at I-10, n. 15. Tr. at 102.

* Tr. at 17. CR at I-57.

'® Tr. at 17. In addition, fixed-flame lighter production is more demanding than variable-flame
lighter production because of stricter performance criteria. The valve design for the variable-flame
lighter need not be as precise as that required for the fixed-flame lighter. Tr. at 18.

"' CR at I-19. In 1993, *** of BIC’s U.S. shipments went to retail outlets whereas *** of
disposable lighters from China and *** of disposable lighters from Thailand went to retail outlets. CR
at 1-19 and 1-20.

' CR at I-56.
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C. Impact of the Subject Imports on the Domestic Industr

There is little evidence indicating that the subject imports have had an adverse impact
on the domestic disposable lighter industry during the POIL. Indicators point to a healthy
domestic disposable lighter industry. Sales increased in terms of both quantity and value.
Sales quantity increased ***, from *** units in 1991 to *** units in 1993." Consistent with
increased sales, the domestic industry’s operating income also ***, from an opgrating *** in
1991 to an *** in 1993, an improvement of *** percent over the POL'* Capit
expenditures also ***  from *** million in 1991 to *** million in 1993./* U.S.
production and shipments also improved dramatically over the POI.'*

Although the number of production and related workers (PRW) declingd sii
from *** in 1991 to *** in 1993, this decline is small in absolute numb :

temporary decline in PRW may be linked to the significant improv
producer’s productivity.'”

Accordingly, I conclude that the domestic indusfry# not materi
of the subject imports.

able\&{CR at C-6. Sales value increased ***, from *** in 1991 to *** jn 1993. Table C-
at C-6.

able C-3, CR at C-6. Although declines in unit COGS and SG&A expenses contributed to an
financial picture for the domestic industry, improvements in operating income is due, in
large part, to the domestic industry’s increased sales.

"% Table C-3, CR at C-6.

1% Table C-3, CR at C-6. Production quantity increased ***  from *** units in 1991 to *** ynits
in 1993. U.S. shipments increased *** percent from *** units in 1991 to *** units in 1993. In
addition, the value of U.S. producer’s U.S. shipments increased *** percent, from *** million in 1991
to *** million in 1993. Table C-3, CR at C-5.

' Table C-3, CR at C-5.

'%® PRW increased from *** in interim 1993 to *** in interim 1994. Table C-3, CR at C-5.

'® Productivity of the U.S. producer improved, from *** in 1991 to *** jn 1993. Id.
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ADDITIONAL VIEWS OF COMMISSIONER DAVID B. ROHR
FINDING THREAT OF MATERIAL INJURY

I determine that there is a reasonable indication that the domestic industry in this
investigation is threatened with material injury by reason of imports of disposable lighters
from Thailand that are allegedly subsidized or sold in the United States at less than fair value
(LTFV) and from China that are allegedly sold in the United States at LTFV.
these additional views because although I concur with my colleagues regarding re
indication of threat, my analysis differs from that expressed in the views of the maj

While I conclude that the industry is not currently experiencing faterig
evidence does suggest a vulnerability to the adverse effects of impo
from Thailand and China. Further, the data collected concernin
of the imports from Thailand and China, while not yet comple;
are likely to be injurious. Thus, I have made an affirmative déferm
reasonable indication of threat of material injury.

Section 771(7)(F) of the Tariff Act of 1930, as @
determine whether a U.S. industry is threatened with ma
“on the basis of evidence that the threat of materjal inj
imminent.""" Such a determination may not be
supposition."'"? In addition, the Commission must ¢
antidumping remedies in markets of foreign cogptrie
suggest a threat of material injury to the domes

In addition to the views stated above
several factors that reasonably indicate tha
the operating income of BIC’s (the petit§

stic industry, I find
indu, j nerable. First, while

Qz%eraﬁons, has improved

the threat posed by imports from China
mulation in this section.
ission to consider are: (I) the nature of the
y-investigations), (II) any increase in

€ity in\the Exporting country likely to result in a significant
United’States, (III) any rapid increase in United States
Yepetration will increase to an injurious level, (IV) the
\ Wil enter the United States at prices that will have a
\\"- prices of the merchandise, (V) any substantial increase in
eXporting country, (VI) the presence of underutilized capacity for
ng country, (VII) any other demonstrable adverse trends that
ation (or sale for importation) of the merchandise (whether or not it

e) will be the cause of actual injury, (VIII) the potential for
g'if production facilities owned or controlled by the foreign manufacturers, of this title
o final orders under section 1671e or 1673e of this title, are also used to produce the merchandise
e investigation, (IX) in any investigation under this title which involves imports of both raw
agricultural product (within the meaning of paragraph (4)(E)(IV) and any product processed from such
raw agricultural product, the likelihood there will be increased imports, by reason of product shifting,
if there is an affirmative determination by the Commission under section 705(b)(1) or 735(b)(1) with
respect to either the raw agricultural product or the processed agricultural product (but not both), and
(X) the actual and potential negative effects of the existing development and production efforts of the
domestic industry, including efforts to develop a derivative or more advanced version of the like
product.

2 19 U.S.C. § 1677(7)(F)(ii).
' See 19 U.S.C. § 1677(7)(F)(iii), as amended by Section 1329 of the 1988 Act, Pub.L. 100-418,

102 Stat. 1107, 1206.

" Due to the fact
and Thailand individus
' The ten factors th
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in 1991-93, in part due to lower liability payouts according to BIC'*, in the interim period,
BIC’s operating income decreased.'” Also, BIC’s market share for disposable lighters
decreased steadily throughout the entire investigation period."*

I consider each statutory factor applicable to this investigation below."’

First, Petitioner has alleged that producers of disposable lighters in Thailand receive
subsidies in the form of export subsidies."®

Capacity and utilization data show that Thailand has been operating at full or close to
full capacity during the investigation period, its capacity has increased and pl’Oj i
1994 and 1995 suggest a continued growth in capacity.'® While we have receive
limited data on the Chinese industry producing disposable lighters, petitioner identi
50 firms that are alleged to produce and/or export disposable lighters.'
only one Chinese producer provided any data. The capacity of this sing
increased sharply over the investigation period and projections in
1994." Both Thailand and China show the ability to easily

significantly.
The rapid rise in market share penetration levelg
supports a finding of a reasonable indication of threat o
Thailand’s market share increasing steadily throughout
Thai exports to the United States are projected to
1995."% China’s market share also increased betwe
interim period.” The Chinese company provid
the U.S. in 1994, as well.'”® Because of thi

jury. Data show

any in the im period.'”
4 but in esharply in
993, 1 the
howed sh ed exports to
as@> ication that this
‘) d g consistently at both

the distributor and retail chain level duting’the igati 0 A comparison of
weighted-average prices of impo ¢ Thai i roducts show large
margins of underselling at bo it arkets.'” 1 believe that there
is a reasonable indication th 3 epressing or suppressing effect on

prices of U.S.-produ .

U.S. invent increased \thratrghout the period and increased
sharply in the interi ‘\ d-ay"a percentage of total imports from
Thailand.m<?5. i i hinesg di s. ble lighters also increased sharply throughout

ose ot involve an agricultural product, Factor IX is not applicable.
% ng, Factor VII, is not an issue because there is no evidence that foreign manufacturers of

posable lighters produce any other products currently under investigation or subject to an order.

'\‘ tition at 17 and 24-25,

"\Table 15.

'% Petition at Exhibit 6.

2 Table 14.

2 Table 1.

' Table 15.

' Table 1.

1% Table 14.

% CR at I-65; PR at II-25 and Tables 18, 19 and 20.

7 Table 20.

'% Table 15.

dig]
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1991-93, and increased even more dramatically in the interim.'”” This data shows a
reasonable indication that the domestic industry is vulnerable.

Finally, the European Union has determined that disposable lighters from both
Thailand and China have been dumped in that market, and imposed antidumping duties in
November 1991. The Government of Argentina also recently imposed antidumping duties
against the subject lighters from China.' Because the home markets have not accounted for
a significant share of each country’s total shipments, these actions may increase, the
importance of the U.S. market for lighters from Thailand and China.

Based upon the capacity and utilization rates of the Thai and Chinese pro
market share increases for the subject imports, decreasing prices of these impefts\i
U.S. inventories of Thai and Chinese lighters, the possibility of divert
European Union and Argentina and the limited information on Chinese
disposable lighters, I find that there is a reasonable indication that the
threatened with material injury by reason of the subject impo Th

2 Table 13.
% CR at I-51, n. 70; PR at II-21.
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ADDITIONAL VIEWS OF COMMISSIONER CRAWFORD

In these preliminary investigations, I determine that there is a reasonable indication
that an industry in the United States is materially injured by reason of allegedly LTFV
imports of disposable pocket lighters from China and Thailand ("subject imports"). I concur
in the conclusions of my colleagues with respect to like product™ and domestic industry, and
in the discussion of the condition of the industry. These additional views prov o further
explanation of my determination. My analysis follows.

The statute directs that we determine whether there is material ipjury k
dumped imports. Thus we are called upon to evaluate the effect of du1§ped ,
domestic industry and determine if they have caused material injury.
often are, other "factors" that are causing injury. These factors
injury than the dumping. However, the statute does not requi
determine if the dumping is causing material injury to the do i st is important,

condition of the domestic industry to the industry conditia

ns-tirat would have existed had
imports been fairly priced." I then determine whether tk @
N d ‘ 1

material injury.
In my analysis of material injury, I evaluate‘the effects™o
the effects of the dumping on domestic prices, domestic pr
the imports were dumped with what doméstj oul@have b
priced fairly. Similarly, to evaluate the e
I compare the domestic production and sate
what domestic production and sales wou
The combined price and output ef
Understanding the impact on the(d
revenues is critical to determi

roduction and sales, and overall
cause the impact on other

age that the domestic industry would have
een priced fairly. If so, I find that the
on of dumped imports. For the reasons

dumping, ei
been materi

I have cumulated imports from Thailand and imports from China in my
ination. The statute requires cumulation if imports from China and Thailand "compete

" In the event of any final investigations, I request the parties to present evidence and argument

about whether nondisposable lighters and disposable lighters should be included in the same like
product. -

B2 19 U.S.C. § 1677(7)(C)(iii).
- T have considered and weighed all the evidence in the record in accordance with the holding in
American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir. 1986).
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with each other and with like products of the domestic industry in the United States
market."'* I find that the subject imports <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>