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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigations Nos. 303-TA-23 (Final)
731-TA-568 and 570 (Final)

"FERROSILICON FROM RUSSIA AND VENEZUELA

Determinations
<
On the basis of the record! developed in the subjec
Commission unanimously determines, pursuant to se ns 5(b) of the

Tariff Act of 1930 (19 U.S.C. §§ 1303 and 1673d(b)) (the  Act), that an

industry in the United States is materially j by reason of subsidized
imports from Venezuela and less-than-fai<value ) i tsnfrom Russia and

Venezuela of ferrosilicon,? provided <gwadi 21.10,
7202.21.50, 7202.21.75, 7202.21.90 02).29.00 jgi;é} Harmonized Tariff

Schedule of the United States.

s
. nanimously determines,
1

pursuant to § 735(b) (4) ( citical circumstances do not
exist with respect( fo ferr
ing

imposition of gntid

from Russia and Venezuela within the meaning of sections 303 and 703(b) of the

! The record is defined in sec. 207.2(f) of the Commission‘’s Rules of
Practice and Procedure (19 CFR § 207.2(f)).

2 For purposes of these investigations, the subject product is
ferrosilicon, a ferroalloy generally containing, by weight, not less than four
percent iron, more than 8 percent but not more than 96 percent silicon, not
more than 10 percent chromium, not more than 30 percent manganese, not more
than three percent phosphorus, less than 2.75 percent magnesium, and not more
than 10 percent calcium or any other element.



Act (19 U.S.C. 8§ 1303 and 1673b(b)). Notice of the institution of the
Commission’s investigations and of a public hearing to be held in connection
therewith was given by posting copies of the notice in the ice of the
Secretary, U.S. International Trade Commission, Washiqéfon

publishing the notice in the Federal Register of Decem (57 F.R.
61919). The hearing was held in Washington, DC g%ii;iiig» 1993, and all
persons who requested the opportunity were mitted appear in person or by

counsel.



VIEWS OF THE COMMISSION
Based on the record in these investigations, we determine that an
industry in the United States is materially injured ! by reason of less than
fair value ("LTFV") imports of ferrosilicon from Russia and Venezuela and by
reason of subsidized imports from Venezuela. We further find t critical
circumstances do not exist with respect to imports from &35510

I. LIKE PRODUCT AND DOMESTIC INDUSTRY

In this, as in other investigations under Ti II the Tariff Act of

1930 (the "Act"), we must first define the "ljike, product™and the "industry".

Section 771(4) (A) of the Act defines the releve dustry as "the domestic

producers as a whole of a like product, or odGcer seycollective

or@ropor@ﬁ‘ i ) he total
domestic production of that prod‘?’ . Lt In 6?22§<> statute defines
"like product" as "a product i he, % absence of like, most

similar in characteziiiijf§§;§>se with.‘"i- reticle subject to an
<<g§i;giz> <

! Whether the establishment of an industry in the United States is
materially retarded is not an issue in these investigations.

2 Chairman Newquist notes that virtually all of the issues discussed
herein were fully explained and analyzed in the previous Ferrosilicon
determinations and, accordingly, could here be incorporated and adopted by
reference. For purposes of providing a review of those actions, Chairman
Newquist joins in these views.

3 19 U.S.C. § 1677(4)(a).

output of the like product constit
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investigation. . ." The Department of Commerce has defined the imported

product subject to these investigations as:

ferrosilicon, a ferroalloy containing, by weight, not
less than four percent iron, more than eight percent

but not more than 96 percent silicon, not more than 10
percent chromium, not more than 30 percent mangane
not more than three percent phosphorous, less than
2.75 percent magnesium, and not more than 1QQPer'
calcium or any other element.’

N

product as measured by contained weight primarily by

silicon percentage. Ferrosilicon grade urther dq@;ﬁg; the
percentages of minor elements pres productgiggge of which are
considered impurities and other i are d é%d enhancements. ’

s ferrosilicon containing

is b
<§E§§an 55 percent of silicon, and

on applies the standard "like" and
" on a case-by-case basis. The

’W@

hharacteristics and uses;
chanfiels of distribution; (4) common manufacturing
:S;;ssloyees; (5) customer or producer perceptions;

o)\ price. No single factor is dispositive, and the
consider other factors it deems relevant based on the facts of
a givef investigation. The Commission looks for clear dividing lines between
like preducts, and has found minor distinctions to be an insufficient basis
for finding separate like products. Torrington Company v. United States, 747
F. Supp. 744, 748-749 (Ct. Int'l Trade 1990), aff’d 938 F.2d 1278 (1991).

3 58 F.R. 27522 (May 10, 1993); 58 F.R. 27539 (May 10, 1993); 58 F.R.
29192 (May 19, 1993).

6 See the Commission’s Report in Ferrosilicon from the People'’'s Republic
of China, Inv. No. 731-TA-567 (Final), USITC Pub. 2606 (February 1993) at I-
6. The Commission’'s Report on these investigations (and on the previous
investigations on ferrosilicon imports from Kazakhstan and Ukraine)
incorporates by reference the Report in Ferrosilicon from the People's
Republic of China (hereinafter referred to as the "Consolidated Report").

7 1d.




includes ferrosilicon 50 and silvery pig iron. High-silicon-content
ferrosilicon contains by weight more than 55 percent but not more than 96
percent of silicon, and includes ferrosilicon 65 and ferrosilicon 75. The
great majority of ferrosilicon manufactured in the United States and consumed
by the iron and steel industries consists of standard grades of osilicon

50 and ferrosilicon 75. 8

Generally, ferrosilicon is available in "standa

elements that add desired properties to t
specialty grades also refer to ferrosi}i t
T 1

0 ﬁ%%igfiiicon is also sold
;ggf%%%ékt the performance of the

according to various size char
product.

The like product\issue
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Consolidated Report at I-5.
° Consolidated Report at I-6.
10 1d.



definition. ! We find a single like product consisting of all grades of
ferrosilicon based on the reasoning set forth below.
Few differences exist in the physical characteristics and end uses of

the various grades of ferrosilicon. Iron and steel producers have the

production

process. '? Although switching between grades is not féé ue

particular grade is selected, some end-users have

ferrosilicon 50 and 75 when the price gap 13 petween twaN\grades is wide

enough and of long enough duration to justi the short-term costs of

switching. 14 13
Channels of distribution also ox The lar nd use markets are

and other

%urlng facilities can be,

and in some circumstances s S h grade 50 and grade 75

17

ferrosilicon. at it is preferable to use

different f aces\for the\p oduc errosilicon 50 and 75, 8 it is

\%§§g§2>1ng Brie rals at 2 and 3 in Ferrosilicon from
Kaza gtan). People'’scR of China, Russia, Ukraine and Venezuela,
-566- n 1)
ted R t I 7.

or the varlpus grades of ferrosilicon are based on the silicon
of \the product. Consolidated Report at I- 7.

Consolidated Report at I-7; EC-Q-025 at 35. EC-Q-025 is incorporated by
referagce in EC-Q-057, the Commission’s Economic Memorandum on Ferrosilicon
from Russia and Venezuela, Invs. Nos. 303-TA-23, 731-TA-568 and 570 and
(Final).

15 In addition, although some end-users indicated that they would not or
could not switch between ferrosilicon grades because of complexities of their
production processes, material handling and inventory requirements, other
ferrosilicon purchasers indicated that switching between the commodity grades
of ferrosilicon 50 and 75 was possible. See EC-Q- 025 at 35; Consolidated
Report at I-7.

16 Consolidated Report at I-22.

17 Consolidated Report at I-8 and I-26.

18 Consolidated Report at I-8.



possible to produce ferrosilicon 50 in a furnace designed for ferrosilicon 75,
and more than one producer does so commercially. ! There is also evidence
that various grades of ferrosilicon are produced using the same employees. 20

Although perceptions of ferrosilicon 50 and 75 differ to some extent based on

the different chemical properties of the grades, actual switchi

Thus, there is no clear dividing line betwee -siliconxrontent and

between the
grades indicates that at least some producers and customegg c

to be interchangeable. %!

low-silicon-content ferrosilicon. Accordingly, we find that the like product

consists of all grades of ferrosilicon. 22 We find that the domestic

industry includes producers of all gradessgfigjrro con.<§§§§§§§

< @
;!) 1 —'81677(4)(B),
PL

II. RELATED PARTIES b
The related parties provisia-§?§§§gi> S.<>
e rom the domestic

provides for exclusion of cer 3 c‘-n@.
on. Applying the provision

industry for the pur

poses
involves two steps. First, L must determine whether the

mnission generally has not found differing
arate like products. See e.g., Ferrosilicon from
- raine, Invs. Nos. 731-TA-566 and 569 (Final), USITC Pub. 2616
(Marchh1993); Ferrosilicon from the People's Republic of China, USITC Pub.
2606 (Febhxuary 1993); Ferrosilicon from Brazil and Egypt, Invs. Nos. 731-TA-
641-642 (Preliminary), USITC Pub. 2605 (February 1993); Magnesium from Canada,
Invs. Nos. 701-TA-309, 731-TA-528 (Final), USITC Pub. 2550 (July 1992);
Potassium Hydroxide from Canada, Italy, and the United Kingdom, Invs. Nos.
731-TA-542-544 (Preliminary), USITC Pub. 2482 (February 1992); Silicon Metal
from Brazil, Inv. No. 731-TA-471 (Final), USITC Pub. 2404 (July 1991); Silicon
Metal from the People's Republic of China, Inv. No. 731-TA-472 (Final), USITC
Pub. 2385 (June 1991).
23 See e.g., Certain Carbon Steel Butt-Weld Pipe Fittings from China and
Thailand, Invs. Nos. 731-TA-520 and 521 (Final), USITC Pub. 2528 at 7 (June
1992).




domestic producer is a "related party." Second, if a producer is a related
party, fhe Commission may exclude such producer from the domestic industry in
"appropriate circumstaﬁces." 24 ‘

The statute defines related parties as producers who are "related to the

- exporters or importers, or are themselves importers of the allepedly

subsidized or dumped merchandise." ?* Exclusion of a ré% within

the Commission’s discretion based upon the facts sen i ach case. 26

The rationale underlying the related parties provisio

domestic producers who either are related to\f ign prodicers or exporters,
or are themselves importers of the subject mer se, in a position
that shields them from any injury th he> be cause e’ imports. %’

Thus, including these parties wit the d ;Eiic indusPry would distort the

analysis of the condition of tﬁéiiiii;ﬁ in <;£z9§> The factors the
Commission has examined j e dp fggi?k sis include:
. 1 <§z§§¥bn attributable to the importing
producer;

ic
(2) t reason he 'U.S. ;§§§;§>has decided to import the product
subj to A iNe $; whether the firm benefits from the LTFV

€Y the firm must import in order to enable it
d compete in the U.S. market; and

(1) the per

sidies o
produc

24
25
26

U.S.C. § 1677(4)(B).
See e.g., Torrington Co. v. United States, 790 F. Supp. 1161 (Ct. Int'l
Trade 1989), aff’'d without opinion 904 F.2d 46 (Fed. Cir. 1992); Empire Plow
Co. v. United States, 675 F. Supp. 1348, 1352 (Ct. Int’'l Trade 1987).

27 See S. Rep. No. 249, 96th Cong., lst Sess. at 83 (1979).

28 See Sandvik AB v. United States, 721 F. Supp. at 1331-32 (related party
appeared to benefit from the dumped imports); Certain Carbon Steel Butt-Weld
Pipe Fittings from China and Thailand, Invs. Nos. 731-TA-520-521 (Final),
USITC Pub. 2528 (June 1992).

VJl—‘lH
o Wi




(3) the position of the related producer vis-a-vis the rest of the
industry, i.e., whether inclusion or exclusion of the related party will
skew the data for the rest of the industry. 2°
In addition, the Commission has considered other factors, such as the ratio of
import shipments to U.S. production for each producer, the length of time that
the producer has been engaged in domestic production, whether each\company's
books are kept separately from its "relations", and whether<§he ima
interest of the related producers lies in domestic productio <§§§E§5§>
importation. 3° X

Although no party to these final investigations has axgued "that any U.S.

producer is related to any Venezuelan or Russian r or exporter, we have
considered whether any domestic producer is ated if ) her
appropriate circumstances exist to exclud r Qs}he d ndustry. In
our preliminary investigations, Ferrosilico Argentinay/Kazakhstan, the

\\)? \>

Commission considered re¢lated paxties isstes respect to two United States

e§£;§§% and Elkem Metals Co. ("Elkem").

§>investigations that both Keokuk and

producers, Keokuk rro- , Ing. ("

The Commission nd

Commission cencluded, however, that appropriate circumstances did not exist to

exclude either firm from the domestic industry. The Commission received no

29 See Torrington Co. v. United States, 790 F. Supp. 1161 (Ct. Int’l Trade
1992) (affirming Commission’s application of the related party provision).

30 See Rock Salt from Canada, Inv. No. 731-TA-239 (Final), USITC Pub. 1798
(January 1986) at 12.

31 See USITC Pub. 2535 at 10.




additional evidence in the course of these final investigations or any of the
other recent or concurrent ferrosilicon investigations that indicates that
appropriate circumstances exist to exclude either of these two related parties
from the domestic industry. 32 Accordingly, for the purposes of these

investigations, we determine that no U.S. producer should be luded from the

domestic industry.

S
III. CONDITION OF THE DOMESTIC INDUSTRY
In determining whether the domestic indust matexially injured by

the LTFV or subsidized imports, the statute

(" cts us consider "all

relevant economic factors which have a bearing he state of the industry in

the United States." 3* These factors in

shipments, inventories, capacity

productivity,.financial perform

development. 3* No single

considers all relev b2 t‘%h
are

conditions of competition t

32 Further, in Ferrosilicon from Brazil and Egypt, USITC Pub. 2605, the

Commission determined that appropriate circumstances did not exist to exclude
one U.S. producer from the domestic industry based on a single importation of
Brazilian material during the period of investigation. The Commission has
received no additional information in the course of these final investigations
that warrants reconsideration of this issue.

33 19 U.S.C. § 1677(7)(C) (iii).

34 1d.

35 Id.

36 Consolidated Report at I-13.
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cast iron also have contributed to a decline in cast iron production. ¥
Total U.S. consumption of ferrosilicon, measured in quantity, decreased by
13.0 percent from 1989 to 1991, but increased by 25.7 percent between
January 1 - September 30, 1991 and January 1 - September 30, 1992 (the

8

"interim periods"). *® In terms of value, total U.S. consumptio

percent from 1989 to 1991, but rose by 11.5 percent from iggeria
icnd

interim 1992. 3°

by 31.8 percent from 1989 to 1991, and declined percent between the

40

Generally, indicators of the condition of the t
during the period of investigation. U.S. production of ferrxosilicon decreased
interim periods. ,

shipments decreased steadily, by 23.8 pe

percent between the interim periods

domestic shipments decreased by

percent between the interim .
Average U.S. capdcity a decreaseéigggi}g
8 E

tons ("short tong™) in

ifNterim 1992. 43

Average capacity

37 See Consolidated Report at I-13; see also EC-Q-025 at 13.

38 Consolidated Report at I-13.

39 1d.

40 Consolidated Report at I-23.

41 Consolidated Report at I-24, Table 6.
42 1d. '
43 Consolidated Report at I-23, Table 5.
44 14.

11



The number of production and related workers producing ferrosilicon
decreased by 36.7 percent from 1989 through 1991 and by 16.2 percent between
the interim periods. The number of hours worked by production and related
workers producing ferrosilicon also declined by 38.5 percent from 1989 to
1991, and continued to fall, by 20.8 percent, between the inte periods.
Hourly total compensation paid to U.S. producers’ producQ;on rabated
workers increased from $17.22 in 1989 to $17.98 in 1990 <§ZEi§§;%eased to

$17.75 in 1991. Hourly total compensation increased $1 7 interim 1992

compared with $17.85 in the corresponding pery

od of 1991\ Productivity of

continued to rise, by 16.1 percent, between\the i

1992, but remained 24.8 percent below the first

quar of 1989. %7 U.S. producers’ average price of ferrosilicon 50 sold to

U.S. foundries followed a similar price trend. %8

45

Consolidated Report at I-28, Table 10.
46

Consolidated Report at I-56 -- I-57, Table 26.
47 I_d

48 Consolidated Report at I-57.

12



Overall financial experience of domestic ferrosilicon producers also
deteriorated during the period of investigation. For example, 1991 net sales
value was less than two-thirds of the corresponding 1989 figure. Positive
1989 operating and net income bécame losses, and cash flow became negative in

the remainder of the period of investigation. Financial results in most of

these categories continued to decline between the interim period Finally,
total capital expenditures decreased from $13.4 million %%
million in 1991 and increased only slightly from $3.5 /milli terim 1991
to $3.6 million in interim 1992. %°
IV. CUMULATION

A. In General

In determining whether there is ._ 1nJury b of the LTFV or

subsidized imports, the Commission 5 olr:« to cum vely assess the
volume and effect of imports fro i §>sub3ect to
nabl c i dent with one another and
Qgiii? of the domestic industry in
not required, however, when
egligible and have no discernible adverse

orts compete with each other and with the

dom ike\ptroduct, the Commission generally has considered four factors:

49 Consolidated Report at I-34 -- I-35,

50 Based on the declines in all indicators of the domestic industry’s
performance, including substantial declines in production, capacity
utilization, employment, net sales, and a shift from net income to substantial
net losses, Chairman Newquist and Commissioner Rohr find that the domestic
ferr05111con industry is experiencing material injury.

51 19 U.S.C. § 1677(7)(C)(iv)(I); Chaparral Steel Co. v. United States, 901
F.2d 1097 (Fed. Cir. 1990).

32 19 U.S.C. § 1677(7)(C) (V).

13



(1) the degree of fungibility between the imports from different
countries and the domestic like product, including consideration
of specific customer requirements and other quality related
questions;

(2) the presence of sales or offers to sell in the same geographic
markets of imports from different countries and the domestic like
product;

(3) the existence of common or similar channels of distribution for

imports from different countries and the domestic like produsy; and

(4) whether the imports are simultaneously present §> <2i§§§§;§. 53
While no single factor is determinative, and the 1i f‘§§;§§§ is not
exclusive, these factors are intended to provide the Co siont with a
with each other and with
the domestic like product. ** Only a "rea ~ <§§§§§?getition is
required. 3° Further, the Commission ge¢ | % mports even
orts and domestic

<

. i!!f;
ality dﬂ%iij%g,es are relevant to

where there were alleged differences

products, although consideratjen

whether there is "reasona on

of 1 . 38
In addition td (ferrosilicon impofts Russia and Venezuela, imports

from Brazil a gypt current <§§§§§ct to investigation and are eligible
<

Wh 280 (Finaly, USITC Pub. 1845 (May 1988), aff’'d, Fundicao
T ted States, 678 F. Supp. 898 (Ct. Int'l Trade 1988), aff’'d,
859 F\2d 915 (Fed. Cir. 1988).

See.e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50, 52 (Ct.
Int’l Trade 1989).
>3 See e.g., Granges Metallverken AB v. United States, 716 F. Supp. 17 (Ct.
Int’l Trade 1989).
56 See e.g., Certain Flat-Rolled Carbon Steel Products from Argentina,
Australia, Austria, Belgium, Brazil, Canada, Finland, France, Germany, Italy,
Japan, Korea, Mexico, the Netherlands, New Zealand, Poland, Romania, Spain,
Sweden, Taiwan, and the United Kingdom, Invs. Nos. 701-TA- 319-354 and 731-
TA-573-620 (Preliminary), USITC Pub. No. 2549 at 44-46 (August 1992); Silicon
Metal from the People’s Republic of China, Inv. No. 731-TA-472 (Final), USITC
Pub. 2385 at 22-24 (June 1991).

53 ;\East\£§on Pipe. ings from Brazil, Korea and Taiwan, Invs. Nos.
7 A-278

upxS.4&,/ Vv

54

14



for cumulation if the statutory requirements are otherwise met. 5’ The
Commission also considered whether it is appropriate to cumulate the volume
and price effects of imports from the People's Republic of China ("China" or
the "PRC"), Kazakhstan and Ukraine entered prior to antidumping orders issued
in those investigations with the volume and pPrice effects of fexrosilicon
imports subject to investigation. %8 If the statutory requirements for

cumulation are otherwise met, the Commission may cumulate t

Q)

Repuﬁii Hungary and India, Invs. Nos.
Noés., TA-560 and 561 (Preliminary),

. ; see also Cemex, S.A. v. United
~\q§ﬁde 1992). The Commission’s preliminary
L~:g§ and Egypt were instituted on January 21,
2], V1993), and the Commission reached a

reasow of LTFV ferrosilicon imports from the People’s Republic of
February 23, 1993. See Ferrosilicon from the People's Republic of
China, U (IC Pub. 2606. The Commission similarly reached a final affirmative
determination of material injury by reason of LTFV imports from Kazakhstan and
Ukraine on March 16, 1993. See Ferrosilicon from Kazakhstan and Ukraine,
USITC Pub. 2616.
59 See e.g., Chaparral Steel v. United States, 901 F.2d 1097 (Fed. Cir.
1990); Industrial Nitrocellulose from Yugoslavia, Inv. No. 731-TA-445 (Final),
USITC Pub. 2324 (October 1990). The Commission has cumulated imports subject
to investigation with imports subject to antidumping orders in numerous other
investigations. See e.g., Certain Stainless Steel Butt-Weld Pipes from
Taiwan, Inv. No. 731-TA-564 (Final), USITC Pub. 2614 (June, 1993).

15



investigation. $°

The Commission considered such cumulation appropriate
because the order on Chinese imports was so recent and because the
investigations on ferrosilicén imports from China, Kazakhstan ;nd Ukraine were
commenced simultaneously and the Commission had one data set on all such

investigations. !

Likewise, in the instant investigations, we determ%gf t it s
appropriate to cumulate the volume and price effects of i g@ggzgigﬁikussia,
Venezuela, Brazil and Egypt witﬁ the volume and pri ffe ofNimports from
China, Kazakhstan and Ukraine entered prior t tidumping. orders in those
investigations. %2 Investigations on imports %na, Kazakhstan, Russia,
Ukraine, and Venezuela were instituted sggﬁiggfeo and ission

collected one set of data for all ese gsti mmission has

been required to make separate fi e Q§§i§<> various

ferrosilicon investigations s

various respondents b thg§§§§§> ce\Depar
<
v X
SRR NN
A\

ponements granted to

swford did not cumulate imports from China
e subject to investigation in making their
of ferrosilicon from Kazakhstan and Ukraine.
mports to be negligible. See Dissenting Views
\d”"Commissioner Crawford in Ferrosilicon from the
ic of China, USITC Pub. 2606, at 29. For the same reasons,
they line to cumulate imports from China with other imports in the current
investi ions.
61 See”Ferrosilicon from Kazakhstan and Ukraine, USITC Pub. 2616 at 13.
62 In the earlier ferrosilicon investigations, Vice Chairman Watson,
Commissioner Brunsdale, and Commissioner Crawford declined to cumulate imports
from Egypt with those from other countries subject to investigation, finding
that imports from Egypt did not compete with imports from the other countries
subject to investigation. See Concurring and Dissenting Views of Vice
Chairman Watson, Commissioner Brunsdale, and Commissioner Crawford in
Ferrosilicon from Brazil and Egypt, USITC Pub. 2605, at 33. For the same

reasons, they decline to cumulate imports from Egypt with other imports in the
current investigations.

16



The antidumping orders on imports from China, Kazakhstan and Ukraine are
less than four months old and do not affect the industry data on the record.
The Commission received no additional data from any party in the iﬁstant
investigations; the condition of the industry as shown in the Commission’s

consolidated record of all the ferrosilicon investigations reflects the impact

of imports from China, Kazakhstan and Ukraine that ente®ed te\the

imposition of the antidumping orders in those inves ditionally,

there were large inventories of ferrosilicon fro aklistan and

Ukraine as of the end of the period of inve ation re
during the period of investigation ¢ apd cer g-te
between importers from some of these cjiﬁ%%%fs and dom

still affecting the domestic m

ive to annual sales

upply contracts

-users. 64

were issued. %5

Furthermore,
undermine the purpbse of

capture fully the sim

separate causation analysis on their imports. In these circumstances, we

63
64
65

See Consolidated Report at Table 2 and Table C-1.
Consolidated Report at I-38.

Although Chairman Newquist does not dispute the factual assertions made
in this paragraph, they are not relevant to his determination to cumulate.

17



determine that cumulation with imports entered prior to recent orders is
appropriate. °5 ¢

For the purposes of the instant investigations, Chairman Newquist, and
Commissioners Rohr and Nuzum cumulated the volume and effect of imports from
Brazil, China, Egypt, Kazakhstan, Russia, Ukraine and Venezuela)\Vice
Chairman Watson cumulated the volume and effect of impof%% f untries

except Egypt. ®® Commissioners Brunsdale and Crawf c <§§§s§> volume
d China. ©°

and effect of imports from all countries except Egypt As

66

Commissioner Brunsdale and Commissione awlPqrd do not join in this
paragraph. Their decision on cumulationi\is ba how t acts of each
particular investigation relate to the statutory cupulatk egyirements as

interpreted by our reviewing courts (S ., MitsubishiNMaterials Corp. V.
United States, Court Int'l Trade, S1li 9 62, 2Y\,~¥1993) and not on

broader policy goals that supposed he cumul n requirement. In
these investigations, they find t ntories of imports from
Kazakhstan and Ukraine were suffic rea $ify cumulation three
months after the issuance o dey 5 po from those countries.
Commissioner Brunsdale alspo : every(T had not cumulated imports

from Kazakhstan and Ukr gve teached an affirmative
determination in t iga '
67 The original i %géisb vestigations covered ferrosilicon
from Argentina as discussed above and the Commission
reached a zgiikminar ative d ination in that investigation. See
Ferrosilicofn(from Argentima, Kdkakhstah, the People'’s Republic of China,
Russia, Ukraihe 4rd Venezuel }{ﬁip Pub. 2535. 1In the previous preliminary

e fexrogilicon imports, the Commission cumulated the
fects o \iur ts from Argentina with the volume and price

a Fi Determination of No Sales at Less than Fair Value on

ilicon from Argentina. See 58 F.R. 27534 (May 10, 1993). As such,
imports are no longer subject to investigation and are not cumulated
with other ferrosilicon imports as discussed above. The volume and market
share of Argentine imports in comparison to other cumulated subject imports
during the period of investigation are not significant enough in and of
themselves to affect the Commission’s analysis in these investigations.

68 See Concurring and Dissenting Views of Vice Chairman Watson,
Commissioner Brunsdale and Commissioner Crawford in Ferrosilicon from Brazil
and Egypt, USITC Pub. 2605.

69 See Concurring and Dissenting Views of Vice Chairman Watson,
Commissioner Brunsdale, and Commissioner Crawford in Ferrosilicon from Brazil
and Egypt, USITC Pub. 2605 and Dissenting Views of Commissioners Brunsdale and
(continued...)
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discussed below, there is a reasonable overlap of competition with respect to
the imports and the domestic like product. Competition among all these
products exists for the reasons stated in our previous determinations. 7°
Further, we find imports from Brazil, Venezuela, and Kazakhstan do not meet
the statutory criteria for exclusion under the negligible impodts provision

jes below. "*

and we reaffirm our conclusions with respect to the othgg cQ

1. The Competition Requirement. <§§§§§
a. Ferrosilicon from Kazakhstan, Russiggigédgiﬁain .

Minerais argued that there is no reas le ov;i%§§>in competition
between ferrosilicon 50 and ferrosilicon 75?E§§§;i§ifners, on the other hand,
argued that virtually complete fungibili exist twee o grades, and

that both grades are used primari ggigiiziiﬁg age Q;§§>teel and cast iron
a\rea

production. We find that ther

imports from all countries enx
domestic like prod do _rot
imports from any' untry basgd on

Purc rs gen have<the

ble rlap in competition between

Q;éj> rrosilicon 75 and the
ind a 2: is” for declining to cumulate
: 72

és among the grades.

nical ability to use either grade,

S
with sg u ers more e ble than others to use either grade. ’*
((;;;¢ ;§§§3§§% \§§§5
o] d in\Ferrosilicon from the People’s Republic of China, USITC Pub. 2606.
70 Consolidated Report at I-79 and Section III.A.l(a) infra. See also

Ferrosilicon from China, USITC Pub. 2606 and Ferrosilicon from Kazakhstan and
Ukraine, USITC Pub. 2616.

7 Consolidated Report at I-67.

72 See Hearing Tr. in Ferrosilicon from China, Kazakhstan, Russia, Ukraine
and Venezuela, Invs. Nos. 303-TA-23 and 731-TA-566-570 (Final) at 133-34
("Hearing Tr."); Minerais’ Posthearing Brief at 6-7, 21; see also Petitioners’
Prehearing Brief at 41.

73 Consolidated Report at I-7. Indeed, one U.S. producer indicated that in
the vast majority of cases ferrosilicon 50 and ferrosilicon 75 are
substitutable and many end users request prices of both products when buying
the standard grade. See Memorandum EC-Q-004 at 26.
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Further, some purchasers reported actual, albeit limited, switching between

ferrosilicon 50 and ferrosilicon 75. 7%

Finally, although Minerais argued
that it alone imports ferrosilicon 50 into the United States, ' evidence on
the record shows that ferrosilicon 50 has been imported from other countries
subject to investigation.

Minerais has also argued that Kazakh ferrosilicon ‘does(fiod compete with
domestic and other imported sources because importe ferial are

unable to provide SPC 7% quality standard documentXtio

ofKaz
which is required by

a number of iron and steel producers. ’7 1In (the prelimin
with respect to Kazakh imports, we acknowledged
of Minerais' sales do not compete with Q$§§asgestic i

in ,\but concluded
gatisfy the\lre able overlap"

standard. ’® In these final inveét , al ggéioﬁwailable data indicate

investigation

"a si icant portion"

that there was sufficient competit
to C documentation, ’° data

¢ Jof 4 ucers’' sales to iron foundries
oducers required SPC documentation
8

S While SPC documentation appears to be

that the subject imports wex

also indicate that 2

ts were not thereby foreclosed from

the period of investigation. We thus do not

74 _@EC-Q-ozs at 35.

75 See Hearing Tr. at 50; Minerais'’ Prehearing Brief at 21-22 ("All of the
imports from Kazakhstan are FeSi 50, while all of the other imports are FeSi
75").
76 "SPC" refers to Statistical Production Controls documentation used by
the iron foundry and steel industry. Consolidated Report at I-75, n. 67.

n Minerais’ Prehearing Brief at 23, n. 8.

8 See USITC Pub. 2535 at 23.

7 Consolidated Report at I-62.

80 Consolidated Report at I-55, n. 90.

81 Consolidated Report at I-55.
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find a basis for declining to cumulate subject imports from any country on
these grounds.

Finally, Minerais also argued that it sells a large proportion of its
imports from Kazakhstan, Russia and Ukraine to a single customer to which the
domestic industry did not "seriously" attempt to market its product, and as
such, it concludes that these imports do not compete with<§om ducts.82
Despite such sales, the record shows that a significanA <§Z§§§§i§§é&ts from

i

these countries are sold to other customers which d compe t ith>the domestic

industry. ®

b. Ferrosilicon from Venezuela. <§§z:;:i>
Respondent CVG-Venezolana de Ferrosiiiség, c ("Ccv ed that the
7 'an<>Russ’ <§§z§be Ukraine are
)

raqﬁiizD<> that exports from
od because they do not
have the same long-term compith

: arket. 8 We find CVG's
arguments unpersuasive. The islati $§§§§>e'y of the competition

requirement of cum

export marketing practices of China

entirely different from Venezuela

those countries do not compete w

icates Congressional concern over

"simultaneous erent countries." While marketing of

commitment to the U.S. market. We accordingly

82 See Minerais’ Posthearing Brief at 10.

83 Consolidated Report at I-23.

84 CVG contends that the "hit or run" export tactics of these countries
reflect a lack of long-standing commitments to market their goods, and are
simply short term efforts to "flood the market" to raise hard currency. See
CVG's Prehearing Brief at 14-15.

85 See H.R. No. 1156, 98th Cong., 2nd Sess. 173 (1984); H.R. Rep. No. 725,
98th Cong., 2d Sess. 37 (1984).
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otherwise reasonable overlap in competition.

c. Ferrosilicon from the PRC.

CVG has also argued that imports from the PRC are of inferior quality
due to their high aluminum content, and are therefore unsuitable for the
carbon steel and foundry industries. 8 CVG contended that imports from China
are restricted for use only by certain stainless steel pfgﬁ cé;%2§§§j> om
aluminum content is not critical. ® 1In the prelimi ermi on with

respect to Chinese ferrosilicon, we found that a reaso

le rlap of

competition existed with respect to imports "even if it

1990." 8 We reaffirmed this fi i inal\détePmination on Chinese

89

ferrosilicon. Finally, d( 3 additional information in

these final investi

osilicon is of insufficient

tion %
quality to coffipete with er i tsoand the domestic like product.
irig we\gdopt the f£i of our final investigation on Chinese
impSrts\ Fox poses of nvestigations and find that cumulation is

86 CVG's Prehearing Brief at 13-14.
87 Id.
88 See USITC Pub. 2535 at 22-23 and n. 89.

See Ferrosilicon from the People’'s Republic of China, USITC Pub. 2602 at
14. Petitioners argued in that investigation that there was no evidence in
the record to support CVG's assertion that ferrosilicon from the PRC contains
unacceptably high levels of aluminum. Indeed, there was evidence on the
record showing that at least one U.S. producer and one importer found little
difference between the domestic and imported Chinese product. See
Consolidated Report at I-50 -- I- 51.
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d. Ferrosilicon from Egypt. *°

Respondents Egyptian Ferroalloy Company ("EFACO"), MG Ores & Alloys
("MG;) and ACI Chemical, Inc. ("ACI") (collectively, the "Egyptian
respondents") argued in the preliminary investigations on imports from Brazil
and Egypt °! that the allegedly LTFV imports from Egypt do not ete with
the domestic like product or with other imports because t&gy és{g&;isgfrow

market niche that those products either do not serve ox s o a

92

limited extent. With the exception of what the actexdizedyas a "small

parcel" of ferrosilicon 75, the Egyptian resp nts indicated that the

Egyptian product consisted of "waste (slag), b ct (fines) and off-

specification (65%) product." 9 ®

Egyptian respondents further ar ﬁiigg s ‘were sold
h%> rmal channels of
distribution in which the dome

directly to end-users, subjéct gypt were sold to "processors"
who then sold the praduct to ‘the ste on foundry industries.
i at
<

through channels of distribution

ear

Furthermore,

90 Vice Chairman Watson and Commissioners Brunsdale and Crawford do not

join in this section of the Views of the Commission. See Concurring and
Dissenting Views of Vice Chairman Watson, Commissioner Brunsdale and
Commissioner Crawford in Ferrosilicon from Brazil and Egypt, USITC Pub. 2605.
9 See USITC Pub. 2605 (February 1993).

92 Egyptian respondents’ Postconference Brief at 2-9.

93 Egyptian respondents’ Postconference Brief at 2-3 and n. 6.

94 Egyptian respondents’ Postconference Brief at 6.
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Although mindful of some apparent differences between a large portion of
the Egyptian merchandise, other imports, and the domestic like product, we
determined in those preliminary investigations that there was a sufficiently

reasonable overlap of competition between all such products to gumulate

Egyptian imports with all other imports under investigation. irsty with

respect to channels of distribution, and specifically sales(to

rather than to end users, we noted that the imports e-not the

only imports to require some additional processing (i.e))\screening). Some of

95

be screened. claimed that

screening is done by U.S. producers, a ing" or "b ng" of fines
such as is performed on the imports§§§£§§§§§§§)§i alssizéﬁp for the U.S.
product. Second, we noted that égi;ii?;j} amo <:;§2f§}rosilicon 75 imported
by Egyptian respondents appea o geneféiigggg&parable to the domestic

i rt f@ -- 75. % Finally, we noted
that some domestic preducers| {do se11é§§§§> d fines, %’ and that there were
imports, alb lipited, of sl ther countries during the period of
i 3 £

like product and to

=

e adopt ndings for purposes of these final

egligible Imports Exception.

pust next determine whether the negligible imports exception applies
to any of the subject imports. In determining whether imports are negligible,

the Commission shall consider all relevant economic factors including whether:

95 Consolidated Report at I-50 -- I-52 and notes thereto, and at E-2, n. 2.

96 Consolidated Report at I-51.
97 Consolidated Report at I-18, n. 23.
98 See e.g., EC-Q-025 at 40.
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(I) the volume and market share of the imports are negligible;

(I1) sales transactions involving the imports are isolated and sporadic;
and

(II1) the domestic market for the like product is price sensitive by
reason of the nature of the product, so that a small quantity of imports
can result in price suppression or depression. °°

In addition to the three enumerated statutory factors, the Cor sion has in

the past considered additional factors, for example: whether impo

<&
been increasing; !°° whether the domestic industry is "alre s:{iﬁ i
considerable injury and has long been battered by i t<§§%§§ﬁ
n.101

competition”; trends in market penetration; e degree commpetition
between the imported product and the domestic ; and any relationships
of foreign producers to one another and to common ter§§§§§§§

99 19 U.S.C. § 1677(7)(C) (V). h, :~d€ist, mm oner Rohr and
Commissioner Nuzum note that both F : -Er Me Committee Report

\e Cominission is to apply the
bo—subvert the purpose and
ision of the statute. See
. 0 at 131 (1987); H.R. Rep.
e further that the House Ways
ther imports are "negligible"
that reason the statute does not
i io egligibility. H.R. Rep. No. 40, Part
a. 987). 1In addition, they note that the

exception sparingly and that i
general application of the mg3

No. 576, 100th Cong.
and Means Committee (R

ception should be applied with

"particu ;:S;g§uving fungible products, where a small
quanti Tta\can have a very real effect on the market."

NS
s \100th Cong., 2d Sess. at 621 (April 20, 1988).
aper from Austria, Belgium, Finland, France,

I4.;
Ge v,) Italy? the Netherlands, Sweden, and the United Kingdom, Invs. Nos.
731-TAB§§§>through 494 (Preliminary), USITC Pub. 2359 (February 1991) at 31.

101 \R, Rep. No. 40, Part 1, 100th Cong., lst Sess. 130 at 131 (1987).

102 SeeVe.g., Certain Flat-Rolled Carbon Steel Products from Argentina,

Australia, Austria, Belgium, Brazil, Canada, Finland, France, Germany, Italy,

Japan, Korea, Mexico, the Netherlands, New Zealand, Poland, Romania, Spain,

Sweden, Taiwan, and the United Kingdom, Invs. Nos. 701-TA-319 -- 354

(Preliminary) and Invs. Nos. 731-TA- 573-620 (Preliminary), USITC Pub. 2549

(August 1992) at 49 ("the Commission has considered upward trends in imports

as a reason not to exercise its discretion to find imports are negligible.

The Commission has also examined the degree of competition between the
(continued...)
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a. Ferrosilicon Imports from Russia and Ukraine.

In contrast to information presented in the preliminary investigations
on imports from these countries, there is now evidence '°* on the record that

there were imports of ferrosilicon from Russia and Ukraine during the period

of investigation. 1% 105 Although imports from Russia and Ukrdine, as a share
102¢ continued) &
imported product and the domestic product."); Certain Stafaléss/ S Butt-

Weld Pipe Fittings from Korea and Taiwan, Invs. Nos 3 A Nand 564
(Preliminary), USITC Pub. 2534 (July 1992) at 16,
103 Commissioner Nuzum notes that, in the prelimin
subject imports, the record concerning the existence of imports from Russia
and Ukraine was not, in her view, sufficien clear as warrant a negative
determination on the basis of negligibility.\\See Rerrosilicon from Argentina,
Kazakhstan, the People'’s Republic of China, R 5ia)\Wkraing\and Venezuela,
Invs. Nos. 303-TA-23, 731-TA-565-570 (Pr 2535 (July
1992) at 24. In these final investigati ation has been
gathered which does establish,

of such imports during the period
104 Chairman Newquist and Comn

investigations of the

ions concerning imports of
ferrosilicon from Russia and irmative determination,

thus permitting these invest > ‘ HEDG See USITC Pub. 2535 at 14-

allegations in the petition

during the period of the

to separately determine the level
Pursuant to the legal standard

confidential infor
that there were i
investigation); Id.\

determinati
convingl
likeliliood e

no material injury . . .; and (2) no
evidence [i.e., evidence of injury] will arise
erican Lamb v. United States, 785 F.2d 994, 1001

that the record in the preliminary investigations involving Russia
and Ukrdine warranted an affirmative finding of a reasonable indication of
material injury by reason of imports from those countries. Information on
Russian and Ukrainian imports was not, as Chairman Newquist and Commissioner
Rohr say, absent from the record in the preliminary investigation. Rather,
the information in the record indicated that there were no imports. (See
Ferrosilicon from Argentina, Kazakhstan, the People’s Republic of China,
Russia, Ukraine, and Venezuela at I-13, Table 1.) Given the information in
the record of the preliminary investigations, we found no reasonable
indication of material injury by reason of allegedly dumped imports from these
(continued...)
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of consumption, each fluctuated at very low levels until 1992, such‘imports
each increased substantially in interim 1992. %€ These levels lead us to
conclude that imports from Russia and Ukraine are not negligible.

Minerais has also raised an issue relevant to considering whether

imports are "isolated and sporadic." Minerais suggested that the Commission

S

United States, and not imports as such, !°7 because a substantis <:Su
Minerais' imports are held in inventory, and may be ex eigﬁih; As
rts)

e find that

the statute requires the Commission to conside

shipments, ! although the Commission may\conside which
105(., . .continued) Qi%g?

two countries. (See Ferrosilicon > an, the People's
Republic of China, Russia, Ukraine( an : <37 (Concurring and

Dissenting Views of Vice Chai
Commissioner Crawford).)
While subsequent evi
that time was incorr
available informatio
reason to find i

Brunsdale, and

he information available at
mere possibility that the
incorrect is a sufficient
inary investigation. If this

We also note that the U.S.
it stated, in the American Lamb opinion
tssioner Rohr refer, that '

cliles or signs needed to justify further inquiry.” The statute

Llbs for a reasonable indication of injury, not a reasonable need

for further inquiry. (American Lamb, 785 F.2d at 1001). '

106 Consolidated Report at I-45, I-46. '

107 "Imports" are actual importations into the United States while "import
shipments" are shipments of the imports within the United States. 19 U.S.C. §
1677(7)(C) (1) requires the Commission to consider imports rather than import
shipments in evaluating the volume of subject imports.

108 See Minerais' Prehearing Brief at 25-27; Minerais’ Posthearing Brief,
ex. 1 at 15-16.

109 19 U.S.C. 1677(7)(C)(i).
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imports are held in inventory instead of being immediately sold as a factor in
assessing the significance of the imports. !° Even measuring import

shipments, as opposed to imports, however, we find that ferrosilicon imports

from Russia and Ukraine are not negligible. 111 112

b. Ferrosilicon Imports from China. !!*

For purposes of these investigations, we adopt our<§in- i
Ferrésilicon*from-the People's Reﬁublip of China that.im <E§§§En
not negligible. '* The level of imports from Chir; 5§§§g>

beginning of the period of investigation, in sed dramatically from 1989 to
1991 and also increased betwéen interim eriE§:§§§z§>Further even relatively
small amounts of imports may adversely ;§§é35;an st n evere stress
ensigive n{iﬁ%%?ﬁ}s is the case

vestigation that all

when the like product is sold in a
here. 116 17 ye found it partic
four available price compari

of the domestic prod

ant i ag}
i ggéﬁy ons showed underselling
gins av{%%%%i?ih.l percent. 118

110 See Iwatsu Eigétric a&. V. Uﬁgégﬁ\ Jates, 758 F. Supp. 1506, 1513-14

(Ct. Int'l %iédé 1991)Ig%§iﬁg USX\ Corporation v. United States, 655 F. Supp.
at 490); We Mapufacturing c\o\w%mited States, 677 F. Supp. 1239, 1240

increase in imports, import shipments of
so increased during interim 1992.

finds that, given the facts in the current case,
sian and SRrainian negligibility should be resolved by

ig impdrts and not shipments of imports. She therefore does not reach
:Sue of whether the data on import shipments do or do not indicate
negligibjlity.

113 Commissioners Brunsdale and Crawford do not join in this section of the
Views of the Commission. See Dissenting Views of Commissioners Brunsdale and
Crawford in Ferrosilicon from the People’s Republic of China, USITC Pub. 2606.
114 See USITC Pub. 2606 at 19.

115 Consolidated Report at I-43, I-46.

116 See e.g., H.R. Rep. 40, 100th Cong. lst Sess. at 131. Furthermore, we
also find the low and declining levels of capacity utilization to be relevant.

117 As explained more fully below, Vice Chairman Watson does not believe
this to be a price sensitive market.

118 Consolidated Report at I-64.
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c. Ferrosilicon from Egypt 119

For purposes of these investigations, we also adopt our preliminary
finding that imports from Egypt are not negligible. Import levels of
ferrosilicon from Egypt are higher than the levels the Commission has in the
past considered to be negligible. !2° Further, the imports are net isolated

121 122

and sporadic. While Egyptian products were imporfgﬁ injo f 15

quarters during the period of investigation, sold to

processors who in turn resell these products i mpetes more

directly with the domestic like product over (a of time then is
reflected by the initial importation or &ale

as with imports from the PRC, we find even

set forth above is

C an Watson and Commissioners Brunsdale and Crawford do not

join this section of the Views of the Commission. See Concurring and
Dissenti Views of Vice Chairman Watson, Commissioner Brunsdale, and

Commissiorier Crawford in Ferrosilicon from Brazil and Egypt, USITC Pub. 2605.
120 Consolidated Report at I-46 -- I-47. All imports of Egyptian material
subject to investigation entered the U.S. in 1990 or in interim 1992. See
also Consolidated Report at I-43 -- I-44,

121 The statute directs us to examine whether sales transactions involving
the subject imports are isolated. See 19 U.S.C. 1677(7)(C)(V)(1I1).

122 Egyptian respondents argued that imports from Egypt should be considered
negligible based on importations in only 3 out of the 15 quarters, different
channels of distribution, lack of fungibility and the fact that the sales were
spot transactions as opposed to long-term contracts. Egyptian Respondents’
Postconference Brief at 11-15.
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V. MATERIAL INJURY BY REASON OF LTFV AND SUBSIDIZED IMPORTS 123

In its determination of whether the domestic injury is materially

injured by reason of the subject imports, the statute directs the Commission

to consider:

In making this determination, the Commiss ma

factors as are relevant to the det rmi @"' 12@ )
& @Q N

124

(I) the volume of imports of the merchandise which is t ject of the

investigation;
A&X e United
handise om\domestic producers of

(I11) the impact of imports of such mer
like products, but only in the context (of productio perations in the
United States.

y S

der<§§§§§§9ther economic
the

(I1) the effect of imports of that merchandise
States for like products; and

123

Vice Chairman Watson does not concur in the discussion as it applies to

Egypt. Commissioners Brunsdale and Crawford do not concur in this discussion
as it applies to Egypt and China.

124
125

See 19 U.S.C. § 1677(7)(B).
19 U.S.C. § 1677(7)(B)(ii).
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Commission is not to weigh causes. 126 127 128 129 pinally, the Commission is

126 See e.g., Citrosuco Paulista, S.A. v. United States, 704 F. Supp. 1075,

1101 (Ct. Int'l Trade 1988).

127 Chairman Newquist, Commissioner Rohr, and Commissioner Nuzum note that
the Commission need not determine that imports are "the principal, a

substantial or a significant cause of material injury." S. R§§§§Z:- 249, 96th

Cong., 1lst Sess. 57 and 74 (1979). Rather, a finding that impoXts are a cause

of material injury is sufficient. See e.g., Metallverken Nederl , B.V. v.
United States, 728 F. Supp. 730, 741 (Ct. Int'’l Trade 1989); ;

Paulista S.A. v. United States, 704 F. Supp. 1075, 1101 . Prade
1988).

128 Vice Chairman Watson notes that the courts

statutory requirement that the Commission consid
injury "by reason of" the subject imports in a number
Compare, e.g., United Engineering & Forging f~United States, 779 F. Supp.
1375, 1391 (Ct. Int’l Trade 1989) ("rather it\must-determine whether unfairly-
traded imports are contributing to such injur % domestic industry. . Such
imports, therefore, need not be the onl§§§§;se 0 AT tggéﬁ%iggmestic
industry" (citations omitted)); Metallver Nederland B. nited States,
728 F. Supp. 730, 741 (Ct. Int'l Trad Neaffirmin \fgrmination by two
Commissioners that "the imports w se. 6F materTalNd jury"); USX
Corporation v. United States, 682 , 67 _(C t’'l Trade 1988) ("any
e id of whether the imports at

he Qii;g;; injury to the industry
d d to adhere to the standard

t satisfy itself that, in light
thexe 'sufficient causal link between
ts a quisite injury." S. Rep. No. 249,
ant §§;§§2rd note that the statute requires that
) é§:§§§6mestic industry is "materially injured by

i§§ find that the clear meaning of the statute
an whether the domestic industry is materially
s, not by reason of LTFV imports among other
domestic industries are subject to injury from

Of these factors, there may be more than one

fently is causing material injury to the domestic industry. It is
d in the legislative history that the "ITC will consider information
pdicates that harm is caused by factors other than the less-than-fair-
value imports." S. Rep. No. 249 at 75. However, the legislative history
makes it clear that the Commission is not to weigh or prioritize the factors
that are independently causing material injury. Id. at 74; H.R. Rep. No. 317
at 47. The Commission is not to determine if the LTFV imports are "the
principal, a substantial or a significant cause of material injury." S. Rep.
No. 249 at 74. Rather it is to determine whether any injury "by reason of"
the LTFV imports is material. That is, the Commission must determine if the
subject imports are causing material injury to the domestic industry. "When
determining the effect of imports on the domestic industry, the Commission
(continued...)

different ways.

")
Accordingly, Vice C
provisions, which s

’
Py
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directed to "evaluate all relevant factors . . . within the context of the

conditions of competition that are distinctive to the affected

industry." 130

The volume and market share of cumulated imports were sigrificant and

increasing over the period of investigation. Both increasgg froml

1991 and further increased substantially in interim 1992. 3% dfe \lmport

volume and market share increases were in contrast d shipments

e
and market share of domestic ferrosilicon producers which\¢ontihued to decline
even when consumption rose in 1992, 132 133
Minerais argued that we should examine\marke agre b import
erais’ 1 62253 held in

134 The

shipments because a substantial portjon
inventory and may be re-exported and n so¥d in -e?§2i§éd States.
Q
statute directs the Commission he ::L.) imports rather than

that w tey consider whether the volume
%& the industry customarily

import shipments but also irdic

of imports is "signiflicant.”

‘ 8V that can demonstrate if unfairly traded

ally injt®ing~the domestic industry." S. Rep. No. 71, 100th
16 (198 phasis added).

S. §°1677(7)(C).
olidated Report at I-44, I-45, Table C-1; EC-Q-025 at 8.

Vice airman Watson, Commissioner Brunsdale and Commissioner Crawford
note that while they did not cumulate imports from Egypt, and for
Commissioners Brunsdale and Crawford, China, in making their determination,
the trends in the imports from the other countries are the same as those
discussed in the text.

134 Minerais has contended in the course of these proceedings that it
intends to re-export a portion of these inventories, and as such, its import
shipments would be a more accurate indication of volume and import penetration
in the domestic market. We are not persuaded by Minerais’ arguments or its
"intent".

135 19 U.S.C. § 1677(7)(C)(i); Iwatsu Electric Co. v. United States, 758 F.
Supp. 1506, 1513-14 (Ct. Int’'l Trade 1991).
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maintains large inventories, as appears to be the case here, 3% the
Commission may adjust import penetration figures to account for inventories,
particularly when a large initial shipment was used to establish an

inventory. 1%’

Regardless of whether the Commission considers total imports
and market share or import shipments and market share, however\\we find the

import volume to be significant. 138

The increase in imports is especially signific

sensitive nature of competition among ferrosilic

136 See Consolidated Report at I-28 (whilel|inventories déclined, they

represented 21 to 29 percent of domestic shipmef Tr. at 64 (Mr.
Beard) ("[W]e always have inventory on h
(customers try to maintain zero inventory
Koestner) (greater burden on producers m
137 See Wells Manufacturing co. &. Uni
(Ct. Int’l Trade 1987).
138 Consolidated Report at I-4
139 See Sodium Thiosulfate frar
People's Republic of China, art
and 468 (Final), USITC Pub.
Vice Chairman Wats e ket” for ferrosilicon is not price
lengthy discussion of the
Because of the historically
and 1989 and the decline in demand
s not believe it is possible to
they price decline is due in part to the
olely the result of other economic factors.

price depressing e
unprecedented high

es in\deémand, nor a higher price to decreases in demand. Indeed, this
was Kustrated with striking clarity during the period of investigation. In
1989, as\poted above, ferrosilicon prices were just below their all-time high
but more ‘was consumed than in 1991 when prices had returned to previous market
levels. This is not surprising given that demand for ferrosilicon is derived
from demand for iron and steel products, and more basically, that ferrosilicon
inputs account for only 2% or less of the price of those finished products.
See Consolidated Report at I-48.

141 Commissioners Brunsdale and Crawford do not join the following lengthy
discussion of the price depressing effects of the subject imports. They fi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>