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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Determinations in Investigations Nos. 303-TA-18 (Final-Remand), 701-TA-275
through 278 (Final-Remand), and 731-TA-327 through 333 (Final-Remand)

CERTAIN FRESH CUT FLOWERS FROM CANADA, CHILE, COLOMBIA, COSTA RICA,
ECUADOR, ISRAEL, KENYA, MEXICO, THE NETHERLANDS, AND PERU

Pursuant to the decision of the Court of International e in Asociacion

Colombiana de Exportadores de Flores v. United States§>81 0 8 1 (July 14,

1988), and on the basis of its reconsideration of th :§Q§§§> eveloped in
i on 2 a

its countervailing duty investigations, the Co s“made the

following determinations 3/ on remand:
Country Prod <;:i> Determination

Canada........... Affirmative 4/
Negative

Affirmative 4/

Negative 5/
Negative

Negative
Affirmative 4/
Negative
Gerberas Negative

. 303-TA- al- Miniature carnations Negative 5/
R Pompom chrysanthemums Affirmative 4/
Gypsophila Negative

1 \\{§¢ rd is de 2d” in sec. 207.2(i) of the Commission’s Rules of
Practi nd Procedure (19 CFR § 207.2(1)).

Commissioner Cass did not participate in these remand determinationms.

A determination of "affirmative” indicates that the Commission determines
that an industry in the United States is materially injured by reason of
imports of the specified fresh cut flowers, provided for in items 192.17
(miniature carnations) and 192.21 (all other flowers subject to the
investigations) of the Tariff Schedules of the United States, that have been
found by the U.S. Department of Commerce to be subsidized by the governments
of the cited countries. A determination of "negative” indicates that the
Commission determines that an industry in the United States is not materially
injured or threatened with material injury, and the establishment of an
industry in the United States is not materially retarded, by reason of
subsidized imports of the specified fresh cut flowers. _

4/ Commissioner Liebeler and Acting Chairman Brunsdale dissent.

5/ Commissioners Eckes and Rohr find threat of material injury. They would
not have have found material injury by reason of these imports but for the
suspension of liquidation of entries of the merchandise.



Pursuant to the decision of the Court of International Trade in Asociacion

Colombiana de Exportadores de Flores v. United States, Slip Op. 88-91 (July 14,

1988), and on the basis of its reconsideration of the record developed in its
antidumping investigations, the Commission 1/ has made the following

determinations 2/ on remand:

Country Investigation No. Product < et » ation
Canada........... 731-TA-327 (Final- Standard carn n ative 3/
Remand) Miniature c ons gative
Chile............ 731-TA-328 (Final- Affirmative 3/
Remand)
Colombia......... 731-TA-329 (Final- Affirmative 3/
Remand) iffirmative 3/
Affirmative 3/
Affirmative 3/

Negative
Negative
Negative

Affirmative 3/
Negative 4/
Affirmative 3/

Costa Rica....... 731-TA-330 a
Remand
1/ Commissioner Cass \did not)\partic
2 ffirmative”
ry in the ed ate
& e %
S

in{dture carnations that have been found by the U.S. Department of

g be” sold in the United States at LTFV. Commissioners Eckes,

, and Rohr would not have have found material injury by reason of these
s\ hut for the suspension of liquidation of entries of miniature

carnations from Colombia. A determination of "negative” indicates that the

Commission determines that an industry in the United States is not materially

injured or threatened with material injury, and the establishment of an

industry in the United States is not materially retarded, by reason of LTFV

imports of the specified fresh cut flowers.

3/ Commissioner Liebeler and Acting Chairman Brunsdale dissent.

4/ Commissioners Eckes and Rohr find threat of material injury. They would

not have have found material injury by reason of these imports but for the

suspension of liquidation of entries of the merchandise.




Country Investigation No. .Product Determination

Costa Rica....... 731-TA-330 (Final- Standard carnations Affirmative 1/
Remand) Miniature carnations Negative 2/

Pompom chrysanthemums Affirmative 1/

Ecuador....... «v. 731-TA-331 (Final- Standard carnation Affirmative 1/
Remand) Miniature carnation Negative 2/

Standard chrysanthe Affirmative 1/

Pompom chrysgstheuuu Affirmative 1/

Kenya............ 731-TA-332 (Final- Affirmative 1/

‘ Remand) Negative
Mexico........... 731-TA-333 (Final- Affirmative 1/
Remand) Affirmative 1/

Affirmative 1/

1/ Commissioner Liebeler and Acting Chairman Brunsdale dissent.

2/ Commissioners Eckes and Rohr find threat of material injury. They would
not have have found material injury by reason of these imports but for the
suspension of liquidation of entries of the merchandise.






VIEWS OF COMMISSIONER ECKES, COMMISSIONER LODWICK, AND COMMISSIONER ROHR
Pursuant to the Court of International Trade's decision and Order in

Asociacion Colombiana de Exportadores de Flores, et al. v. United Stateé, et

al., Slip op. 88-91 (July 14, 1988) (Restani, J.), #nd on the basis of our

reconsideration of the information of record in thes%byem:
‘we determine that:
(1) an industry in the United States is ally\nj d by reason of

imports of standard carnations from Canada and Chile\ which the Department of

carnations from Canada, Chile, Colo% > ado Kenya, and
Mexico, which Commerce has determ r ‘ an fair value (LTFV);
(2) an industry in the Ué;i%%iizém is mate§§;§2y injured by reason of

ate
imports of standard chrysanthe th e fgnds, which Commerce has
determined are subsidize D rts

e has determined are sold at LTFV;
11 <§:§§§ésis materially injured by reason of
AN

om Peru, which Commerce has determined are

@

rd chrysanthemums from

by reason qf imports of miniature carnations from Colombia, which Commerce has

v
detérmined are sold at LTFV;

1/ In addition, pursuant to 19 U.S.C. § 1673d(b)(4)(B), we determine that
we would not have found material injury by reason of imports of miniature
(Footnote continued on next page)
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6
(5) an industry in the United States is not threatened with material
injury by reason of imports of miniature carnations from Canada or the
Netherlands, which Commerce has determined are subsidized, and an industry in
the United States is not threatened with material injury by reason of imports
of miniature carnations from Canada or Kenya, which Commerce has determined

2/
are sold at LTFV;

is not threatened with material injury by reason of imp nigture

(Footnote continued from prey;
carnations from Colombia, whi

affirmative thre
imports from I
Rica and Ecuad

0 §\{\\- junction with the determination of Acting
U !

i
, \ ioner Liebeler that an industry producing fresh
\ States is not materially injured or threatened with

Peru, Costa Rica, and Ecuador. See Separate Views of Acting Chairman
Brunsdale and Commissioner Liebeler, infra. Commissioner Cass was not a
member of the Commission at the time of the original determination, and did
not participate in the remand proceedings.



7
(6) Commissioners Eckes and Rohr determine that an industry in the United
Stat;é is tﬁréaﬁened with ﬁaﬁeriél injury by reason of imports of miniature
carnati&ng from.Isréel and froﬁ Péru, which Commerce has determined are
§uBsidized, and also by imports from Costa Rica and from Ecuador, which

Commerce has determined are sold at LTFV.

BACKGROUND
<
On July 14, 1988, the Court of International

@ Judge Restani,

e,
issued its decision in Asociacion Colombiana Ex ta es de Flores, et al.

v. United States, et al., Cons. Ct. No. 87-04-00 ,\giEp op. 88-91. 1In her

decision, Judge Restani remanded our 1] oduct determination concerning

standard carnations, miniature carnations andard c¢hrysanthemums, and pompom

chrysanthemums: Judge Restani

anded ou % nations concerning

e 2@y
6n of imports\ef{miniature carnations,
%3:£§§iz€>find cumulation appropriéte

' e '1 evi %r;
=74
investigations asedégiiibe rminations on the record, taking into
ac%igiiggii co atien sib orth in the Court’s decision.

threat of material injury

LIKE PRODUCT
a prer e to the Commission’s material injury analysis, the

Commission must define the relevant domestic industry or industries. Section

4/ The Court's opinion did not suggest, and no party had argued to the
Court, that our original investigations were legally inadequate. Therefore,
we have not deemed it necessary or appropriate to reopen the record in these
investigations for receipt of further information or argument.



8
771(4) (A) of the Tariff Act of 1930 defines the domestic industry as the
"domestic producers as a whole of a like product, or those producers whose
collective output of the like produét constitutes a major proportion of the
total domestic production of that product.” ¥ "Like product,” in turn, is
defined as "a product which is like, or in the absence of like, mdst similar
in characteristics and uses with, the article subject to an

&/

investigation. . . .” &

1422% decision

an\investigation is

As the Court of International Trade recognized,

regarding the appropriate like product or like products \in

essentially one based on the unique facts of case. actors the

Commission examines in deciding the appropriat
(1) physical characteristics and uses, (2) terch bil N\(3).channels of

biti&g and n employees,

s_de on reviewing our
‘:;’ S
original like product determinatior ese ixﬁgilirifions, the Court noted
some of these factors, apparently app Ziﬁgiz?ggeneral legal framework of

ination. However, the Court

pointed out that, o eview these investigations, it found

"little . to ffe::§§§§§§§§§§§§;qre from standard carnations or pompon
, JT\Y/{ § 1677(4) (B). | |

6/ 9 U.S.C. 1677(10).

1/ Asociacion Colombiana de Exportadores de Flores, Slip op. 88-91 at 9.

8/ See e.g., Nitrile Rubber from Japan, Inv. No. 731-TA-384 (Final), USITC
Pub. 2090 (June 1988). . ,



[sic] from standard chrysanthemums. . . .If there is specific information in
the record which distinguishes these products from the standard flower, it
should be cited and its significance explained. " o

We have canvassed the record, and on remand determine that each of the

four flower types, standard carnationms, miniature carnations, standard

chrysanthemums, and pompom chrysanthemums,'constitutes a_separate like

product. Our determination is based primarily on<%% ppearaﬁces of

the four flower types, the differences in metheds ems vs. bunches),

the differences in pricing, differences in use, d differences in producer

and customer perceptions. ( ‘ '
The differences in appearance betw ature nations and standard

carnations, and between standard chrysanthemums ?§§§§§§§§$>chrysanthenums, are

o , uée double

ant flowers two to

obvious. Standard carn

11/

H

three inches across. are qgn ggngly on wiry stems 18 to 24

inches long. In con : a s are bushier and more branching

than standard carhngti , th mu owers produced in sprays of up to 4

blooms on secondary ms . égisz dual miniature carnation blooms are
\§§§é§fcion

earing exhibits), exhibit 4 (Brochures), we note that the parties to the
investigations brought arrangements of the flowers at issue in the
nvestigation as exhibits to the hearing. Because of the restrictions of the
Ethics in Government Act on gifts to government officials, and the perishable
nature of the exhibits, these were returned to the parties at the conclusion
of the hearing.

a de Exportadores de Flores, Slip op. 88-91 at 13-14.

11/ The term "double” refers to the volume of petals, not the number of
blooms per stem.



10
smaller, up to 1 and 1/2 inches across. The stems are shorter, with the
entire spray usually between 12 and 18 inches long. 2/ In addition, while
it is true that miniature carnations and standard carnations belong to the
same family, the Caryophyllaceae or "pink” family, we do not find this
dispositive. Gypsophila, which we originally found to be a separate like
product, a determination affirmed by the Court, are also a member of the same

13/
family.

Similarly, standard chrysanthemums produce a
stems of between 18 and 36 inches. Standard c
three to eight inches across. In contrast

blooms, up to five inches across. Pompom

sprays of up to 6 blooms per stem, and the s

re us@@mewhat shorter,
ég;iis hemums generally

between 18 and 30 inches long. In i pompom

14/
last somewhat longer as cut flo tfan do standard\chrysanthemums.
Again, we do not find the fa gg:CELS é%hemums and pompom
chrysanthemums belong o% < positae family, to be
dispositive.

The record\contains\v litt ormation on specific uses for standard

ons However, the different appearances of
stinctions in bloom size and number of blooms

they are not interchangeable in use. The lack of

12/ Public Document number 136 (Report of the Commission) at A-11.
13/ Id. at A-12.

14/  Public Document number 136 (Report of the Commission) at A-11-A-12.

10



11
interchangeability at the wholesale level between the various categories,
line, round and filler flowers, was discussed in our original determination,
and in the Court’s opinion. 2/ We believe that the different appearance of

the flowers dictates their inclusion in one category or another. Thus, a

standard carnation appears to us more similar in appearance to a gerbera or a

daisy or other single-stemmed, single-blbom flower, which were identified at

the hearing as "round flowers,” and which we belie e used as focal

points in arrangements or bouquets, or as In contrast,

the multiple blooms and stems of miniatdre carnationsvappear more similar to

those flowers, such as gypsophila ich were\identified as "filler

17/
flowers."” Therefore, we are inion that miniature carnations
and standard carnations have tinct and<drexnot interchangeable.

chrysanthemums and pompom

ant ms ) ly belong in the category of
(? N
3 sa are more similar to filler flowers,
/
based on thei - appes % Consequently, we believe it would
be ina roprim&a consi nterchangeable in use, and conclude that
they are\separate ike?@ .

<

round flowers, while\pg

XSoc lombiana de Exportadores de Flores, Slip op. 88-01 at 11.
See Public Document 170 (Transcript) at 196.

17/ 1.

18/ We note that the pompom chrysanthemums at issue in this investigation
are not the familiar "football” mums often seen as ladies corsages, but the
smaller-bloomed, multiple-stemmed variety.

11
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In addition to the different appearances and probable uses of the four
flowers, we note that while standard carnations are marketed and priced
individually, by the stem, miniature carnations are marketed and priced in
bunches. d This difference in marketing and pricing further distinguishes
standard carnations from miniature carnations. Moreover, those owers
jidentified specifically as filler flowers tend to be marketed and priced in
bunches, while those flowers identifiéd as round or line f§%w QQEEE§§5§> be
marketed and priced as single stems, supporting our c u <§§§§S> s to the
probable uses of miniature carnations and standard carnations retail

florists.

The same distinction in marketing and pricil Q true standard
chrysanthemums and pompom chrysanthemums. ndard chrys mums “are
marketed and priced by the stem, wh ~g;;2n chiysantﬁgigg;igke marketed and
priced by the bunch. ot Moreovexr, : t t VA discussion during

the investigations concerning iery,

convert "bunches” to "ste

o ggg%?iglreof, of attempting to
%

ng volumes of production,

.’
¥

shipments, and imports of the wvarious subject to the investigations,
2/
as well as the approp version\factors to be applied. Although

Document 14 (Report) at A-46, A-48, A-53,
n.3, A-63, A-64, A-124-A-127 & n.1, A-158-A-159,

21/ See Public Document 170 (Transcript) at 114 (”"stems in [and] bunches are
simply incompatible as volume measures, and it’s not proper to convert bunches
to stems to produce a common measure of volume, because one stem of a flower
which is customarily bunched is not equivalent to the stem of a larger flower
which is customarily sold by the stem.”).

12



13
we did convert stems to bunches, using conversion factors based on information
from the U.S. Department of Agriculture and the Customs Service, this does not
detract from the importance of the distinction between flowers marketed as
single stems and flowers marketed in bunches.
Finally, we believe that the information in the reclaxd supports the

conclusion that producers, as well as customers, perceiye-~the\four flower

&

types differently. While it is true that domestic Wer,
both standard carnations and miniature carn ns, standa
t us

g the same labor

ers often grow

d chrysanthemums
and pompom chrysanthemums, in the same establis

carnations and miniature carnati are a

s-a conclu¥ion that standard

force, we do not believe that this sup
e lik duct, or that

standard chrysanthemums and pom chrysanthemum ingle like product.

in é%igatigggzg cate that most U.S.

The questionnaire responses

flower growers produce a(vari res Xowers, and other greenhouse
products such as floy g eTi, O e plants, in those same
establishme : hé i)s :Zig%g?i;; the record which would lead us to

<
tion of the seven flowers subject to the

approximately one half of the total net sales of
ers providing usable financial information to the
sriod of investigation. The majority of those growers
e 5t of the seven flowers subject to investigation.
dential Documeiit 14 (Report) at A-81-A-84, Table 21. Other fresh cut
flowers and other greenhouse products accounted for the rest of their sales.
Of those 111 growers, standard carnations accounted for more than 50 percent
f total 1985 sales of 57, miniature carnations accounted for more than 50
percent of total 1985 sales of only 5, standard chrysanthemums accounted for
more than 50 percent of total 1985 sales of only 12, and pompom chrysanthemums
accounted for more than 50 percent of total 1985 sales of only 14. Id. at
A-89, A-91, A-93, and A-95, Tables 24, 26, 28, and 30. This suggests to us
that most U.S. growers produce a variety of flowers and other greenhouse
products.

13



14
conclude that the choice of which varieties to grow is determined by the
family of the flower, i.e. that a grower of standard carnations would
generally also grow miniature carnations, or a grower of standard
chrysanthemums would tend to also grow pompom chrysanthemums, simply because
they are related flower types. Rather, the information of record suggests to

us that the choice of which flowers to grow is driven by market

ddction of

miniatures, standards, and other competitive flo us, many

U.S. growers indicated that they ceased pro on of one\flower, and shifted
to another, because of price declines or imp etition, which indicates
to us that the choice of the new flower be p dw deXbased on

25/
market considerations, and not speci:gz;y %%y. Qiii;;j)
gﬁ? Q

imony of Mr. Haley, Pikes

miniature carnation market).

24/ e testimony and data in the staff
report indicate t or standard and miniature carnations
o fferent. Standard carnation
mained relatively stable, and financial

3 mature and stable standard carnation

e carnation consumption grew rapidly, prices
eturns were high, which suggests a growing and
on industry. These market differences between
ations affect producer decisions as to which type

23/ Public Document 17
Peak Greenhouses, wi

E.g. id. (Mr. Haley testified that "to survive in this market, we

eve we must offer miniatures [miniature carnations] in proper proportions,
along with standard carnations and pompom chrysanthemums.”); id. at 25-26 (Mr.
Nissen testified that after discontinuing standard carnation production due to
the short Florida growing season, and notinhg that miniature carnation
cultivation and production was not as widely advanced, "it was my judgemnt
that the stage of market development of miniatures [miniature carnations]
(Footnote continued on next page)

14
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These factors, in addition to those addressed in our original
determination, lead us to the conclusion that each of the four flowers here
under consideration, standard carnations, miniature carnations, standard
chrysanthemums, and pompom chrysanthemums, constitutes a separate like
product. While we recognize that the distinctions between standard and

miniature carnations, and standard chrysanthemums and om chrysanthemums,

are less evident than the distinctions between E% bepas, a oemeria, and

Having determined that the four flower

products, we further determine tha ere are fo domestic industries, one
6/
producing each of the four like prod As cussed in our original
ro t

es constitute separate like

determination, we find it app e to apply visions of section

771(4)(B) in analyzing t

atiép in tﬁgz;? d where the disaggregated
, orrg able.

ION
rmination, we considered the cumulative

" volume and\ price e type flowers from the various countries

issue in cti r<g terial injury analysis. We did not cumulate the
<i:::j:;:> and price cts\ of imports in making our threat determinations. In

X

(Feotnote continued from previous page)

offered affirmative opportunities.”). See Questionnaire responses,
Confidential Documents 25.05 at 3, 25.77 at 35, 25.88 at 35, 25.204 at 35,
25.217 at 3, 25.248 at 35, 25.264 at 35, 25.274 at 35 (Domestic growers report
. shifting production among different types of flowers in response to market
factors, prices, and import competition with particular flowers).

26/ As the Court noted, the like product determination effectively is the

industry determination. Asociacion Colombiana de Exportadores de Flores, Slip
op. 88-91 at 9.

15
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light of the Court’s apparent concern that we may have assumed we were
forbidden from using any form of cumulation analysis, even if we found it
appropriate, & it is necessary for us to clarify our determination that a

cumulative analysis is not appropriate in these specific investigations for

consideration of the question of threat of material injury.
28/

As we noted in our original determination, and as the Court\has now

29/
affirmed, the statute does not preclude the CommissionS% 0
cumulative analysis of volume and price effects of importsNn g the
deterni

question of a threat of material injury. In our origina] ination in

these investigations, we concluded that a cum ative analysiy in these

ealm of
in ey §§§§§§g>for us to
RS
Nek

dore §§§§§> Slip op. 88-91 at 18.

d

Colombia, Costa Rica,
701-TA-275-278 and
1987) (hereinafter Flowers 1)

tadores de Flores, Slip op. 88-91
Ate” cumulative analysis in threat

tiveness Act of 1988, Pub. L. 100- , § 1330, __ Stat. (1988),
e ot applicable to these investigations, provides that the Commission may
cumulatively analyze the volume and price effects of imports from two or more
countries in considering threat of material injury "to the extent practicable,
and subject to [the requirement that threat determination be made on the basis
of evidence that the threat of material injury is real and that actual injury
is imminent, and not on the baiss of mere conjecture or supposition.]” H.R.
Rep. 100-576, 100th Cong, 2d Sess., 106-07, 620. (1988). Thus, even under the
new provision, cumulative analysis in cases of threat of material injury
remains within the Commission’s discretion, based on the facts of each case.

16



17
set forth the specific reasons for not engaging in a discretionary form of
31/ 32/
analysis. However, because the question was raised by the Court,
and in light of our like product determination, we note that a cumulative

analysis of the issue of threat of material injury to the domestic industry

producing miniature carnations would have been speculati

e, and consequently

would have resulted in a determination based on "mere con

No general trend in the imports
emerges. For instance, imports o
increased significantly in

By contrast, imports of ﬁ

;;giggprt o ?ggé;g;si;nal Trade has recognized that it is

y“case{fo o set forth the specific reasons for not
reldevant, “but not statutorily required, factor or
aysation analyses. Hyundai Pipe Co., Ltd. v.
57, 360 (1987). See British Steel Corp. v.

05, 414 (1984); Empire Plow Co., Inc. v. United
87 (1987).

31/ Similarly,

w

O

mbiana de Exportadores de Flores, Slip op. 88-91 at 18.

~zociaci;\\§s

33/ Y19 u.s.C. § 1677(7)(F)(i1).

34/  Imports of miniature carnations from Colombia increased from 21.5
million stems in 1983 to 41.6 million stems in 1985, and further increased by
122 percent between the interim periods January-September 1985 and 1986.
Public Document 136 (Public version of Report) at A-102, Table 42.

17



18
35/

coaster pattern; imports from Ecuador increased during the period of

investigation, only to decline in interim 1986 as compared with interim
36/ |
1985; imports of miniature carnations from Israel increased steadily

during the period, but at a much slower rate than did imports of miniature
37/
carnations from Colombia; while imports from Peru decreased from 1983 to

38/

1985, only to increase in interim 1986 as compared with interim 1

The market shares accounted for by the imports undeé>i vest also
differed significantly. Colombian imports of minia (§§§§gé> gccounted
for a significant share of apparent U.S. consumptivn oughout the period
under investigation. 2/ Imports of miniatu om each of the
other countries under investigation accounted

§§§§§§Z>smaller
gg;é& from 2.4 million

3.1 million stems in
as compared with 1.3

35/ Imports of miniature carn
stems in 1983 to 430,000 stems
1985, and declined to 370,000—s

or increased from 1.7 million
t then declined to 4.6 million
million stems during interim

S " carnations from Peru were 12.0 million stems in
ecreased to 8.6 million stems in 1985, and increased in interim 1986 to
9. llion stems as compared with 6.1 million stems in interim 1985. 1Id.

39/ lombian imports of miniature carnations accounted for 13.6 percent of
apparent U.S. consumption 1983, 18.4 percent in 1984, 19.7 percent in 1985,
and 29.7 percent in interim 1986, as compared with 18.6 percent in interim
1985. Id. at A-110, Table 44. '

18
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share of apparent U.S. consumption than did imports from Colombia, ranging
from 8.3 percent of apparent U.S. consumption for Israel, to 0.1 percent of
apparent U.S. consumption for Canada. =/ The trends in market share
accounted for by imports from each country also varied. Finally, prices of

imports of miniature carnations from different countxies did not follow

consistent trends, and were both above and below repor U.S. grower prices

41/ S
for miniature carnations.
Moreover, the statute sets forth a n ef§g§;i§?§> actors to be
’

considered in analyzing the question of “thr which affect the probable

future trends in imports. For in ‘{ . e, the statute requires the Commission

to consider any increase in productio
the exporting country 11ke1y<§§>§3§ult
42/

the United States. stries in tries under investigation

acity or-existing unused capacity in

s nt increase in imports to

range from a mature,

primarily in Europe

ETy iéizzi erlands, with markets
é§§§§> riented industry in Colombia, with
significant inggn Qgigféhe United States. These differences

suggest ghat fut trerinz}b ts will continue to vary.

ducer prices for miniature carnations generally declined
under investigation. Prices of imports of miniature
afnations from the Netherlands were consistently above domestic prices.
Prices of imports of miniature carnations from other sources were both above
" and below the U.S. producer prices for comparable weeks. Confidential
Document 14 (Report) at A-169, Table 53.

42/ 19 U.S.C. § 1677(7)(F)((i)(II).

19
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While it might be mathematically possible to "guesstimate” the projected
future volumes from each country individually, taking into account the factors
specified in the statute, and then "cumulate” or simply add up those projected
future volumes, in making a threat determination, we do not believe such an
exercise would be sufficiently grounded in the evidence of record to be
appropriate in this case. Moreover, projecting future price efqusgiégéizhen
"cumulating” or adding them up, does not appear to us to béQZ n

mathematically possible without a large degree of suppos case.

believe such analysis would be proper on

investigations.

‘:;’ &
ar (o) ~_§-mestic industries at

1on§g§§?g ning material injury,

ve reached in our original

(Final), USITC Pub. 1968 (April 1987) (Flowers II).

20
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SEPARATE VIEWS OF ACTING CHATRMAN ANNE E. BRUNSDALE
AND COMMISSIONER SUSAN LIEBELER

Inv. Nos. 303-TA-18 (Final) (Remand),
701-TA-275 through 278 (Final) (Remand), and
731-TA-327 through 333 (Final) (Remand)

August 29, 1988

On the basis of the record in these inveséig
of the decision of the Court of Internati
case,l/ we conclude that an industr
neither materially injured nor threatened with material injury by
reason of the subject imports of esh cut flowers. We set forth
these views to expand on o conc g;zb , Wi he benefit of the
guidance from the Court, 6§§§§ye relzg§§§§§§§§§§roduct in these

investigations consists < 1l §ésh t wers, and that the

g§§§§§ of the domestic growers

of such flowers. S negative decisions regarding

nunciated in our separate views

in the C nal determinations, have not

cg??géd.

and countervailing duty laws leave to the Commission's discretion
whether to cumulate imports from different countries when
analyzing the threat of material injury by reason of dumped or
subsidized imports. Our particular treatment of the threat issue
in these investigations is set forth in our separate views in the
Commission's initial final determination.

3/ As the Court noted in Asocoflores, supra, "No one has seriously
challenged [the] conclusion that the cut flower industry as a
whole is neither injured nor threatened with injury." Slip op. at
5.
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Background

This case concerns imports of seven varieties of dumped and
subsidized flowers including standard carnations, miniature
carnations, standard chrysanthemums, pompom chrysanthemums,
alstroemeria, gerbera, and gypsophila. In the preliminary
determination in these investigations, the Commission that
all cut flowers, including the seven variet <Q§3§§b e and
the other varieties grown in the United jggﬁgge ertain
characteristics. Among other things, 1 fresh cut flowers
possess a certain beauty and require maintenance to retain
their appearance. Furthermore, a fres fl hare a
common purpose, that is, decora @ a %ador% We thus

faced the question whether

rs other n those subject to
' <
the investigation should d iefinition of like

product.
) At the pr m ;§§¥§g ag
Commission unanimously\d&terrt

one 1lik roduct. rea

excluded e investigations without more

corcer, different types of flowers on the

In our view, petitioner's arguments in support of a
termination that the seven flowers subject to
investigation are like lead to the conclusion that all

4/ As the Court noted in Asocoflores, supra, slip op. at 10, "It
is undisputed that all cut flowers serve the same general
decorative function."
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cut flowers are like. Thus, if the seven cut flowers
subject to investigation are close substitutes for and
compete with each other, and have an effect on each
other's prices, it appears likely, on the basis of the
information before us at this time, that the same is
true with respect to all other fresh cut flowers. For
instance, if gerbera are a close substitute or compete
with standard carnations, it appears likely that daisies
are in the same position vis a vis standard
carnations.5/

The Commission further noted its integ;ioerﬁn g the final
investigation to consider whether the (i>« lowers at issue
should be separated into differ lik r cts, or whether some

d be ex¢cluded from the like product

‘or all other cut flowers shg

category.§6/

Following the prefi@%g; erminati
that the Commission e he sco e
S
d
on t )

, it was requested
e investigation to
include cut flowers i ion to e subject to investigatior

‘The request was

reating asthe relevant like product the seven cut flowers at

issue would logically require the inclusion of all cut flowers ir

5/ Certain Fresh Cut Flowers from Canada, Chile, Colombia, Costa
Rica, Ecuador, Israel, Kenya, Mexico, The Netherlands, and Peru,
Inv. Nos. 303-TA-17 and 18, 701-TA-275-278 and 731-TA-327-334
(Preliminary), USITC Pub. 1877 at 9 (1986).

6/ Id. at 8 n.15.
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the like product definition.7/ The like-product majority
emphasized in its determination the differences between the
flowers at issue, including general appearance, lifespan, and use.
The majority did not, because it did not have the information to
do so, consider the possibility that, even if the seven subject
flowers are separate like products, other flowers not s ect to
investigation might fall within one of the like-ﬁiod t
categories. Two Commissioners continued to clud e basis

of the information in the record regarding‘only the sevén subject

flowers that all cut flowers constitute one like oduct, just as

the Commission had unanimously conclud s preliminary
determination.

The Commissioners who degt

flowers

. ‘,tei€2i8<> n separate like
vestigations on the issue of

3 er%?§§§§§§ry. One Commissioner

disagreed with tiwo of c leaqﬁi;} the like-product majority
by finding a ial )injur <§§:§g eat of material injury by

m
reason of\imports of mini €arnations from countries other

subject to investigation shou

products disagreed in s p 4

o
material injury or threa

therefore had one majority reaching

s’ with regard to some investigations, and
majority reaching negative determinations in other

investigations.

7/ Certain Fresh cut flowers from Canada, Chile, Colombia, Costa
Rica, Ecuador, Israel, and The Netherlands, Inv. Nos. 701-TA-275-
278 and 731-TA-327-331 (Final), USITC Pub. 1956 at 12 (1987).
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Groups representing domestic and foreign flower growers
appealed the Commission's final determination to the Court of

International Trade. The Court recognized that, to sustain the

Commission's result in whole, it must find substantial evidence on
the record to support both like product detg;miv'
fact, the Court rejected both views of the
represented in the decisions of the v u ioners.

As to the view that the like product sists of one domestic

cut flower industry, the Court re ed the like-product

minority's efforts to obtain

‘QN::ma on wers other than

those subject to investigati The Cou wever, disapproved
<
the apparent reliance by commissione pporting this view

solely on the evidence K§i§§§5§aing the

wers at the consumer

level.l0/ to the Court, "does not rise

to the level of s

nvestigation might be part of one of the like products, but

concluded that the exclusion of that possibility did not

8/ Asocoflores, supra, slip op. at 5.
9/ I14., slip op. at 6-7.

1o/ Id. at 7. ,

11/ 1Id.

I |

25



26
constitute plain error.l2/ As to the differences between the two
types of carnations and the two types of chrysanthemums subject to
investigation, however, the Court concluded that there was
insufficient evidence on the record as cited by the like-product

in a given

majority to distinguish between the two varieties wi
species of flower. | '
The Court remanded the case to the Commissio

among other things, the like-product dete

noted that these determinations could dictate‘the olutcome of the
investigations: "If flower types are( combined,
affirmative opinions may become ative \ the er hand,
analysis on the basis of severalng§iésyroducts se a

negative determination to be ive on(E€ reat

issue." 13/ <;i§<>
On remand, after <§;§i§ﬁéid <§§§9 f the Court's
decision and the d\developed <§§§§5the investigations, a
request was again n:§§>§3?t5§§§§§§§§EZion reopen the record to
t;:j g@

collect i rma regarding r popular fresh cut flowers.l4/
i

3

The Comm by a vo to 2, one Commissioner not

part§§§§§§§g\ decli :
T§§E2i4° The Court noted that appellants had not cited as

e the ‘scope of the Commission's investigation. Id.

13

14/

reopen the record.

. at 14.

expanded investigation taking into account other popular
flowers would certainly be feasible in this case. In Fresh Cut
Flowers, Inv. No. TA-201-22, USITC Pub. 827 (1977), an
investigation under section 201 of the Trade Act of 1974, the
Commission investigated a number of popular flowers, including
roses, carnations, gladioli, chrysanthemums, orchids, daisies,
statice, and a category of other inexpensive flowers, including
tulips, irises, snapdragons, narcissuses, and general stock flowers.
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Like Product on this Record
As noted above, in its preliminary determination in these

investigations, the Commission expressed its intention to

consider, among other things, "“whether other £ cut flowers can

<&
or should be excluded from the like product<§§‘\u\:> above, on

s s es."15/
n before the final

distinctions‘-among fresh cut

the basis of their particular charac

Commissioner Stern, who left the Commis

investigations, noted possible
flowers which might form the basik a cle and meaningful like
product determination, e. Qigfgying condi formal versus
I d, ‘the C&éigb International Trade,
iss poted another possible

n lowers, round flowers, and

informal use, price.l6

citing testimony befgy

lackvof meaningful data on types of flowers other than those
ubject to investigation which might form substantial parts of a

given like-product category. 1In sum, since we do not have the

15/ USITC Pub. 1877 at 8 n.15.

l6/ Id. at 8 n.1l6.
17/ Asocoflores, supra, slip op. at 11.
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evidence to make the best decision, we must make the decision on
the best evidence we have.
Given the lack of information regarding any flower other than
the subject flowers, we have a limited number of like product

options. We could either make separate like products m one or

more of the subject flowers, or we could decline<$o ' tiate

at all and determine that all cut flowers constit <§§§§h e
product, as the Commission did in its prel ry determination
when faced with a similar lack of data. -Given t e options, we
conclude for the following reasons tha ing all fresh cut
flowers as one like product is the<$§§§il 1 c nd the one
with the most support in the rec <&now '
s based s§§;§§ on the seven
flowers subject to investig ig qziéﬁiematic. If one
wer itutes a separate like
ume tha f the over 200 varieties

tes constitutes a separate

Any combination of like

investigation in this case. We have no evidence on which to

18/ As the Court noted, "This finding necessarily means the ITC
also found that each flower is unlike the six other flowers under

investigation or any other domestically produced flower."

Asocoflores, supra, slip op. at 5 (emphasis added).
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resolve this issue one way or the other; the Commission has,
however, treated together as a group certain flowers deemed
sufficiently similar for joint treatment in other

investigations.19/

The Court's reluctance to accept the disti
two types of chrysanthemums and carnation;>‘
further questions about whether the e é§g§§bq‘-tion of flowers
as different varieties, without more evi ce of concrete

distinctions, are a sufficient hasis

for making a like-product

cti mong species are
like=-pr termination, but
ithi s es are not, then we

determine whether those

e applied uniformly with

requires

distinctions are N
respect t o t i this case. To do so, however,
re i §§§§F

s
ati e have on the record in this case.
ggigsfall to the wayside if one views the

like prod consisting of all flowers. Furthermore,

e evidence which the Commission did collect

al support for the conclusion, adopted in the

Commission's preliminary determination, that all cut flowers
onstitute one like product. As the Court noted in this case, "It

is up to the ITC to determine what is a minor difference

19/ See note 10, supra. We recognize, of course, that an
investigation under Section 201 of the Trade Act of 1974 is
governed by standards somewhat different, but not altogether
divorced, from the standards governing an antidumping or
countervailing duty investigation.
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[insufficient to differentiate like products]."20/ We conclude
that fresh cut flowers possess only minor differences from variety
to variety, none of which is sufficient on this record to
distinguish among them for the purpose of a like product
determination.

As the Commission and the Court have noted® fresh flowers

generally have one purpose, decoration. ' gen
flowers abound, and some flowers may be riate in some
circumstances than in others. Presumak ntucky Derby will

always be "The run for the roses." e other hand, if one

wishes to purchase or send an ar§§§g¥> a bé§§§§§ of flowers,
various factors may limit the qggzgighflowe dgiis s available or

<&
appropriate, but in most sit i ese considerations will not

narrow the choice down to a culgif%%ﬁﬁbof bloom.22/
The Court critici h 'e2;§§§§§> e relevant like product

]

consists of al Clowe se that view appeared to be

the consumer level.

20/ Id. at 9. _

21/ However, because the Preakness, the second jewel in horse

racing's triple crown, occurs during the time of year when its
symbol, the black-eyed susan, is not in bloom, race officials

substitute daisies with the center dyed black. Apparently, no
flower is truly sacrosanct.

22/ See USITC Pub. 1956, supra, at 11.
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channels of distribution, common manufacturing facilities and
production empioyees, and consumer and producer perceptions.23/
These factors substantiate our conclusion that the appropriate

like product in these investigations consists all fresh cut

flowers.

<&
As indicated above, all fresh cut flo ssentially
the same use =-- decoration =-- thoug né§§§§§§3 ces in size,
color, or scent may make one type of flower re appropriate than
another on different occasions. 3 distribution are

varied, but the channel ch d more on business

expedience than on the t (e} lower; N flowers of
different types regula r g%e sane nnels of
distribution.24/ Flowex overs tééé;fg grow a number of
different tYpes "' 25/ wérs are not readily
interchan at <the)whol level, but that is easily

explained\by th ady il lity of all of the different

varieties; ers ﬁgiéghsumers substitute based on factors
>
su aste, bu salers can usually provide whatever
<g§§§§i§§ s i . In short, the flower industry is very fluid
3

n
2 ee, e.g., Fabric and Expanded Neoprene Laminate from Taiwan,
Inv. No. 731-TA-371 (Final), USITC Pub. 2032 at 4 & n.5 (1987).
24/ Report at A-29-32.

25/ See, Fresh Cut Flowers, supra, USITC Pub. 827 at A-5 ("During
1950-1976 there was a marked shift in the composition of the fresh
cut flower industry, from many small local growers of fresh cut
flowers . . . to a few large and efficient growers. . . . Most
growers produce more than one type of flower, and many also
produce potted flower and foliage plants as well as bedding
plants."); see also Asocoflores, supra, slip op. at 12 (noting
evidence in this case indicating that the flowers subject to
investigation were produced alongside other flowers not subject to
investigation).
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across the different varieties both at the grower level and at the
}consumer level. Given the state of the record before us,
therefore, we cannot say that the distinctions between fresh cut

flowers warrant their separation into different like products.

<
Material Injury and Threat stgsx
The conclusion we reach on the like-product :é§§§§> he
reconsideration mandated by the Court, is identic to 'the
determination we made on this issue in t ission's first
final determination. Given that we ch me clusion on

the critical like-product issue, a %ght of €§3E> urt's
explicit acknowledgment that the.cut <flower ind§;§§y as a whole is

not materially injured or thrieatene ith a1 injury,26/ we

reach the same conclusion =
views. For the r éégggée- ed i views, we determine
in\ the d (Qggiﬁas not been materially

N

injury by reason of the

d inl(o rlier separate
that an industry

injured or eatene m

imports ich the sub these investigations.

R

26/ See note 2, supra.
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