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FINDINGS AND RECOMMENDATIONS OF THE COMMISSION






UNITED STATES INTERNATIONAL TRADE COMMISSION
July 7, 1993

REPORT TO THE PRESIDENT ON
INVESTIGATION NO. 22-53

Certain Dairy Products

Findings and recommendations

The Commission unanimously finds and recommends with respect to each of the
articles described below that changed circumstances exist, and that the
following actions may be taken without resulting in an article being or
practically certain to be imported into the United States under such
conditions and in such quantities as to render or tend to render ineffective,
or materially interfere with, a program or operation of the U.S. Department of
Agriculture-- '

(1) exclude cajeta not made from cow’s milk, provided for in subheading
1901.90.30 of the HTS, from the quota on malted milk and articles of
milk or cream;

(2) exclude inedible dried milk powders used for calibrating infrared
milk analyzers, provided for in subheading 0404.90.20 of the HTS, from
the quota on malted milk and articles of milk or cream;

(3) place margarine cheese from Sweden, provided for in subheading
1901.90.30 of the HTS, under the quota for low-fat cheese;

(4) eliminate the import licensing requirement for dried cream and
malted milk and articles of milk or cream; and

(5) technically modify U.S. note (3)(a)(iii) of Subchapter IV of Chapter
99 of the HTS so as to enable unused country quotas for a particular
dairy product to be reallocated among all countries having quota
allocations for that product, including countries falling in the "other"
category (unless it is specified that no quantity of such product may be
entered from "other" (nonspecified) countries).

Background

On January 19, 1993, the Commission received a letter from the President
stating that he had been advised by the Secretary of Agriculture "that the
quota for malted milk and articles of milk or cream and the import quota
licensing requirement for dried cream, and for malted milk and articles of
milk or cream, wherever classified in the Harmonized Tariff Schedule of the
United States, may need to be modified since there are changed circumstances
with respect to these specific dairy products." The President also stated in
his letter that he had been advised "that the quota allocation for Sweden for
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margarine cheese which was inadvertently excluded from the Harmonized Tariff
Schedule should be restored and that U.S. Note (3)(a)(iii) of Subchapter IV of
Chapter 99 of the HTS should be technically modified."

The Commission instituted investigation No. 22-53 (58 F.R. 13279, Mar.
10, 1993) under section 22(d) of the Agricultural Adjustment Act (7 U.S.C.
624(d)) to determine whether the HTS should be modified with respect to: (1)
the exclusion of cajeta not made from cow’s milk, provided for in subheading
1901.90.30 of the HTS, from the quota on malted milk and articles of milk or
cream; (2) the exclusion of inedible dried milk powders used for calibrating
infrared milk analyzers, provided for in subheading 0404.90.20 of the HTS,
from the quota on malted milk and articles of milk or cream; (3) the inclusion
of margarine cheese, provided for in subheading 1901.90.30 of the HTS, that is
the product of Sweden under the quota for low-fat cheese, and the exclusion of
margarine cheese from Sweden from the quota on malted milk and articles of
milk or cream; (4) the elimination of the import quota licensing requirement
with respect to dried cream and malted milk and articles of milk or cream; and
(5) the clarification of U.S. note (3)(a)(iii) to subchapter IV of chapter 99
of the HTS to provide that, to the extent the Secretary of Agriculture
determines that a particular country’s quota quantity is not likely to be
entered in a calendar year, such country quota for a particular dairy product
may be reallocated among all countries having quota allocations for that
product, including countries falling in the "other" category (unless it is
specified that no quantity of such product may be entered from "other"
nonenumerated countries).

The Commission held a public hearing in Washington, DC, on April 29,
1993, at which time all interested parties were allowed to present information
and data for consideration by the Commission.



CERTAIN DAIRY PRODUCTS, INV. NO. 22-53
VIEWS OF THE COMMISSION

I. Summary

On January 19, 1993, the President directed the United States
International Trade Commission (the "Commission") to conduct an investigation
under section 22 of the Agricultural Adjustment Act! to determine whether the
Harmonized Tariff Schedule (HTS) should be modified to:

1. exclude cajeta not made from cow’s milk from the
quota on malted milk and articles of milk or cream;

2. exclude from quota coverage dried milk powders used
for calibrating infrared milk analyzers and not
capable of being used for edible purposes;

3. allow importation of margarine cheese from Sweden
under the quota for low-fat cheese;

4. eliminate the import quota licensing requirement
with respect to dried cream and malted milk and
articles of milk or cream; and

5. clarify the language of U.S. Note (3)(a)(iii) of
Subchapter IV of Chapter 99 of the Harmonized Tariff
Schedule to specifically provide that a country quota
for a particular dairy product, to the extent the
Secretary determines that the quota quantity is not
likely to be entered in a calendar year, may be
reallocated among all countries that have quota
allocations for the product including the "other”
category, unless it is specified that no quantity of
such product may be entered from "other” countries.?

We have determined and we recommend to the President that the proposed
modifications will not render or tend to render a USDA program ineffective and
will not materially interfere with any USDA program and that changed

circumstances require these modifications to carry out the purposes of section

17 U.s.c. §624(d).
2 A copy of the President’s letter to the Commission is contained in Appendix
A of the Commission’s Report (Report).



22 of the Agricultural Adjustment Act, as amended.’
II. Section 22 Authority

To protect the U.S. Department of Agriculture (USDA} price-support
program for milk from material interference from imports, Presidential
Proclamation 3019 (June 12, 1953) established import quotas and import quota
licensing requirements for virtually all products derived from cow’s milk,
including dried cream and malted milk and articles of milk or cream, but not
casein, caseinates, lactalbumin, and soft-ripened cows’ milk cheese. These
quotas, set forth in subchapter IV of chapter 99 of the HTS, limit imports of
quota products to a quantity equal to about 2 percent of thg total U.S.
production of milk. In recent years, the import quotas‘have been
substantially filled.* In terms of milk-equivalent milkfat basis, the maximum
quantity of dairy products that currently may be imported under the guotas is
2.2 billion pounds (one million metric tons) .’

Most of the section 22 quotas on dairy products are allocated on a
country-by-country basis and are administered by the USDA through a system of

import licenses.®

Quotas for products not subject to licensing are
administered by the Customs Service on a first-come, first-served basis.’
It is the quotas and licensing requirements under Presidential

proclamation 3019 that would be modified if the President finds that changed

circumstances require such modification to carry out the purposes of secticn

3 In this investigation the Commission focused on whether the proposed
modifications would render or tend to render or would materially interfere
with the USDA dairy programs. These were the only USDA programs identified by
the USDA and our record of investigation that could be potentially affected by
the proposed modifications.

4 Report, at I-12.

SE-

6_I_d.

73.



22.® To determine whether we should recommend these modifications tz the
President, we engaged in a two-part analysis. First, we examined whether
changed circumstances exist that require the subject modifications to the HTS.
In this investigation there was evidence of changed circumstances for each of
the five proposed modifications.®

Upon unanimously finding changed circumstances, we then sought to
determine whether the proposed USDA modifications to the HTS could be made
without resulting in these products being or practically certain to be
imported into the United States "under such conditions and in such quantities
as to render or tend to render ineffective, or materially interfere with"
USDA’s support programs for dairy products.!® As the Commission has stated in
prior determinations, we believe that the phrase "render or tend to render
ineffective" imposes a higher standard than the "materially interfere" test.
Thus,‘any action that renders or tends to render a program ineffective would,

by necessity, materially interfere with the program.! Therefore, we focus

our discussion on the "materially interfere"” language of the statute.

8 7 U.s.C. §624(d).

% In the past, the Commission has cited various developments as being
sufficient "changed circumstances" to require a particular change to an
earlier section 22 proclamation. Among these are: (1) supply shortages
(including temporary shortages, increased demand relative to production, and
greater reductions in supply than in demand); (2) underutilization of the
quota (Short Harsh Cotton, Inv. No. 22-1 (supplemental) (1957). See also
Certain Cotton and Cotton Waste, Inv. No. 22-1 (supplemental) (1942)); (3)
reductions in CCC purchases and uncommitted stocks (Certain Cheeses, Inv. No.
22-6 (supplemental) (1960)); (4) discontinuance of domestic production (Short
Harsh Cotton, Inv. No. 22-1 (supplemental) (1957)); (5) increases in prices of
the product since the quota was imposed (Id.); and (6) changes in world market
conditions, due, for example, to wartime disruptions in trade (Long-Staple
Cotton, Inv. No. 22-1 (supplemental) (1942)).

10 See 7 U.S.C. § 624(a). Section 22(a), which explicitly provides the
standard for imposing section 22 quotas, also implicitly provides a standard
for determining whether modification, termination, or suspension of an
existing quota is appropriate.

11 see Cotton Comber Waste, Inv. No. 22-51, USITC Pub. 2334 (November 1990).

7



In prior investigations, "material interference" has been defined as
"more than slight interference but less fhan major interference."!? When
determining whether material interference is occurring or would occur if a
quota were modified or terminated, the Commission has examined factcrs such
as: (1) the available supply of imports, including import levels, changes in
import volumes, world production, and world stocks of the imported product;
(2) pricing data, including the relationship between import prices, U.S.
prices, and the support price; (3) information relating to domestic supply and
demand, including volumes and trends regarding U.S. production and U.S.
demand;.and (4) data relating to the Government programs, including Commodity
Credit Corporation (CCC) outlays,!® CCC surpluses, and chénges in the cost to
the Government of running a program.!

The Commission has stated previously that "[b]asic objectives of a
program may be satisfied, but a program may nevertheless be materizlly
interfered with if imports are causing increases in domestic stocks under loan
or significant expenditures by the CCC."!® When assessing materiality, the
Commission has compared the additional USDA expenditures that might result

from a quota modification with USDA’s expenditures for the entire price-

2 Certain Articles Containing Sugar, Inv. No. 22-46, USITC Pub. 1462 (1983)
at 30, n.11; Sugar, Inv. No. 22-45, USITC Pub. 1253 (1982) at 7; Casein and
Lactalbumin, Inv. No. 22-44, USITC Pub. 1217 (1982).

B The CCC is a federally owned and operated corporation within the USDA
created to stabilize, support, and protect farm income and prices through
loans, purchases, payments, and other operations, but not through
appropriations. All money transactions for agricultural price and income
support and related programs are handled through the CCC; the CCC also helps
maintain balanced, adequate supplies of agricultural commodities and helps in
their orderly distribution.

4 See e.g., Sugar, Inv. No. 22-45, USITC Pub. 1253 (1982); Certain Tobacco,
Inv. No. 22-47, USITC Pub. 1644 (1985); Nonfat Dry Milk and Animal Feeds
Containing Milk or Milk Derivatives, Inv. No. 22-34, USITC Pub. 633 (1973) at
10.

1’ Sugar, Inv. No. 22-45, USITC Pub. 1253 (1982) at 7-8.

8



support program at issue.!® The Commission has also examined, among other
factors, the relative size of the quota or of the commodity imports (actual or
anticipated) to overall U.S. consumption.!’

In this investigation we attempted to identify the amount of potential
imports that could result from the proposed quota and licensing modifications
and determined the amount of domestic milk production that would be displaced
by these imports. By comparing the amounts of displaced milk for each
proposed modification with the total amount of milk production protected by
the USDA dairy program, we were able to evaluate whether each of the

modifications would interfere materially with the USDA dairy programs.

III. The dairy programs potentially affected by the réguested HTS

modifications

There are two USDA programs related to dairy products: the USDA price-
support program for milk and the Federal Milk Marketing Orders Program. These
serve as the primary price determination mechanisms for the dairy sector.
A. The USDA Price-Support Program for Milk

The CCC purchases dai?y products to ensure that farmers receive at least
a minimum price (price support) for cow’s milk.! The CCC purchases all
butter, cheese, and nonfat dry milk that is offered to it by processors and

19

that meets CCC specifications at announced prices. The CCC purchase prices

' Cheeses, Inv. No. 22-31, TC Pub. 567 (1973) at 6.

17 see, e.g., Cheeses, Inv. No. 22-31, TC Pub. 567 (1973) at 6; Certain
Articles Containing Sugar, Inv. No. 22-46, USITC Pub. 1462 (1983) at 21. 1In
some circumstances, the Commission has been required to assess the impact of
imports of one product on price support programs governing another product.
When doing so, the Commission has examined whether the imports are likely to
displace the products that are the subject of USDA‘s programs and the
magnitude of any such displacement. See, e.g,., Casein and Lactalbumin, Inv.
No. 22-44, USITC Pub. 1217 (1982).

® Report, at I-17.

¥ Legislative authority exists for the CCC to also purchase milk, but milk
tends to be too bulky and perishable for the CCC to handle.

9



include manufacturing allowances, or margins, to cover the cost of processing
milk into these products.® These prices are set at levels that will make it
profitable for processors to pay farmers at least the minimum USDA support
level for milk used for manufacturing.?
B. The Federal Milk Marketing Orders Program

The Federal Milk Marketing Orders Program requires "handlers”
(processors) of milk to pay farmers certain minimum prices for Grade A milk®
based on three classes of end use as follows: milk used for fluid products
(Class I); milk used for soft products including fluid cream, ice cream,
cottage cheese, and yogurt (Class II); and milk used for hard products
including cheese, butter, and nonfat dry milk (Class II;),” Class III milk
is priced at levels near the price of Grade B milk in a two-state area in
Minnesota and Wisconsin (the M-W price).?® The M-W price is used as a base
price for Class III milk since most of the milk produced in that area is used
to manufacture butter, cheddar cheese, and nonfat dry milk, products that are
purchased by the USDA under the price-support program.” Changes in the
prices of Class II and Class I milk occur with changes in the price of Class

III milk.%

2 Report at I-17. Purchase prices for butter, cheese, and nonfat dry milk
are calculated by multiplying the amount of manufacturing milk used to produce
each of these products (the whole-milk equivalent) by the announced support
price for manufacturing milk. Id.

21 Report, at I-17. v

2 Grade A milk is milk that is suitable for fluid consumption.

B Report, at I-20.

% 1d. Grade B milk is milk that is not suitable for fluid consumption or
soft products but is suitable for production of hard products--butter, hard
cheese, and nonfat dry milk. Id.

ﬁm-

”Ld.
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IV. Analysis and Determinations

A. Cajeta

1. Background

Cajeta, also known as dulce de leche, is a light-brown paste generally
used as a confection or as a dessert topping.27 Mexican cajeta is made from
goat’s milk, cow’s milk, or some combination of both.?® Because the
applicable section 22 quotas are essentially imposed on dairy products derived
from cow’s milk, the Government of Mexico has maintained for several years
that cajeta made from goat’s milk could be removed from section 22 guota
coverage without materially interfering with the U.S. Government’s price
support program for cow’s milk, which these quotas were intended to protect.”
The United States denied all previous requests from Mexico because the U.S.
Customs Service (Customs) did not have a methodology for distinguishing
between cajeta made from goat’s milk from cajeta made from cow’s milk.3® In
its latest request, in the form of a diplomatic note, the Mexican Government
agreed to provide technical documents, analyses, and proposed testing
procedures that would chemically verify that particular shipments of cajeta

had been made from goat’s milk.%

27 Report at I-4. Cajeta is a term that is uniquely applied to the product
produced in Mexico. In other Latin American countries the same product is
referred to as dulce de leche. Cajeta is generally a mixture of milk,
sweeteners (typically sugar or corn sweetener), baking soda (for browning)
and, sometimes, flavoring agents. The mixture is heated until the milk is
caramelized and thick (almost unpourable at room temperature). It can be
eaten as a dessert by itself, used as a spread for crepes or cookies, or used
as a topping on ice cream. Report at I-8.

28 Based on testimony presented at the Commission’s hearing, pure goat’s milk
cajeta accounts for about 85 percent of all cajeta sold in Mexico (transcript,
Pp. 40 and 41).

® Report, at I-4.

0 1d.

3 1d.
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Based in part on the positive evaluation of Mexico’s proposed testing
methodology by the United States Agriculture Research Service (ARS),3? the
USDA task force that analyzed Mexico’s request recommended that cajeta not
made from cow’s milk be excluded from the quota coverage.® 3 The task force
reasoned that if the quota was modified to exclude from coverage cajeta not
made from cow’s milk, Customs could reserve the right to conduct random
testing to alleviate the possibility of fraud or circumvention.3 Also, the
task force concluded that there are established precedents for limiting
section 22 quota coverage to dairy products made from cow’s milk.3 As an
example, the task force cites the article descriptions for HTS subheadings
9904.10.42 and 9904.10.45, which specifically limit the quota to ".
cheeses, made from cow’s milk . . . ."¥ Also cited was HTS subheading
9904.10.54, which reads in part "Cheeses and substitutes for cheese. .. (except

cheese not containing cow’s milk and soft ripened cow’s milk cheese). . . ."3

32 On the whole, the ARS found the methodology to be acceptable for
identification of the major milk sources of milk used in the production of
cajeta. Report at I-5.

%% Report at I-5. The exclusion would apply primarily to cajeta made from
goat’s milk, but it apparently would also apply to any cajeta made from other
species (e.g., buffalo). Id.

3 The same USDA task force that analyzed the cajeta proposal also analyzed
the other four proposals that are the subject of this investigation. The task
force was composed of eight employees of the USDA, representing different
expertise within the department. Two of the employees were with the Foreign
Agricultural Service and one each represented the Agricultural Stabilization
and Conservation Service, the Office of Budget and Planning Analysis, the
Agricultural Marketing Service, the Economic Research Service, the World
Agricultural Outlook Board, and the Office of the General Counsel. In
addition, the Deputy Assistant Administrator, Marketing Commodity and
Marketing Programs, Foreign Agricultural Service was the Chairman of the Task
Force.

3 Report, at I-5.

36 I_d.

37 lg.

38 1d.
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2. Changed Circumstances

As noted above, previous requests for exclusion of goat’s milk cajeta
from quota coverage were denied by the United States because of the inability
to distinguish between cow’s milk cajeta and goat‘s milk cajeta. We find
therefore that, with regard to cajeta, the development of testing procedures
that would chemically verify that particular shipments of cajeta are made from
goat’s milk constitutes a "changed circumstance."

3. Effect on the U.S. Dairy Programs

To assess any potential impact on the dairy price-support program of the
proposal to remove goat‘s milk cajeta from the quota resﬂrictions, we have
projected the likely exports of goat’s milk cajeta to the United States and
calculated the quantity of milk that could be displaced due to these
imports.? Based on available data, ﬁhe Commission estimates that the
exclusion of cajeta not made from cow’s milk from the quota would likely
result in a displacement of *** pounds of milk in 1993 and #*** pounds (about
*%*% metric tons) in 1994.4° However, these numbers are minuscule relative to
total U.S. milk production. In 1992, U.S. milk production totaled 149.67

billion pounds; therefore, the estimated amount of displaced milk would

3 Data on exports of goat’s milk cajeta to the United States were provided by
Productos de Leche Coronado S.A. de C.V. (Coronado), a firm that accounts for
approximately *** percent of the goat’'s milk cajeta market in Mexico.

Coronado estimated that it would export *¥* metric tons of product in 1993 and
*%*% metric tons in 1994. Based mainly on data for Coronado‘s total shipments,
exports to the United States, and its share of the Mexican market, the
Commission estimates that exports of goat’s milk cajeta from Mexico to the
United States would total *** metric tons in 1993 and 1994, respectively.
Report at I-33.

4 These numbers are derived by multiplying the amount of estimated exports by
2, which assumes that each pound of cajeta that enters the United States
displaces 2 pounds of milk that would have gone into either U.S.-produced
cajeta or substitute products that use milk. This projection on the
displacement of U.S. milk is likely to be a high estimate.

13



displaced milk would account for less than 0.005 percent of 1992 U.S. milk
production.# Because these numbers are very small, it is likeiy that the
exclusion of goat’s milk cajeta from quota coverage would have no, or a de
minimis at best, impact on the U.S. dairy price-support program.? %

We therefore determine that the requested modification of the quota on
imports of cajeta not made from cow’s milk will not result in imports of
cajeta entering under such conditions and in such quantities as to interfere
materially with any USDA dairy program.

B. Inedible Dried Milk Powders Used for Calibrating Infrared Milk Analyzers

1. Background

On December 18, 1990, Customs issued a tariff classification ruling for

4 These estimates do not account for imports of goat’s milk cajeta from
countries other than Mexico. The Commission received no information
concerning other sources of cajeta; however, because the estimated impact is
so small, it is not likely that additional sources of imports would increase
the amount of displaced milk to significant levels.

42 The extent to which imports of cajeta not made from cow’s milk will reduce
the amount of cajeta processed in the United States will depend on the
relative pricing, marketing, quality, and acceptability of the foreign-
produced cajeta compared with the U.S.-produced cajeta.

During the course of the investigation the Commission located four domestic
producers of cajeta. The Commission was able to obtain data on their size,
production, how long they have been producing, and other relevant economic
information.

Although only one of the domestic producers produces goat’s milk cajeta,
there is clear potential for competition in the U.S. market between cajeta
made from cow’s milk and that made from goat’s milk. The domestic producers
have expressed concern about an influx of goat’s milk cajeta from Mexico if
the quota restriction is removed; however, it is also possible that the
additional supply of cajeta on the market will have the positive effect of
increasing the demand for the product and opening up greater potential sales
for both the domestic producers as well as the importers.

4 During the investigation the National Milk Producers Federation (NMPF)
expressed opposition to the proposed change of quota treatment for goat’s milk
cajeta because relief for the Mexican cajeta producers would be available
through the bilateral agreements in NAFTA. NMPF‘’s concern about providing a
unilateral concession to the Mexican cajeta producers raises a policy issue,
which would be more appropriately addressed by the President.

14



a product marketed in Canada under the trademark name "CAL-EZE."% CAL-EZE is
a product imported in kits*® that consists of 12 calibration milk powders
which, when reconstituted, are used to calibrate infrared milk analyzers.%
The 1990 ruling stated that the applicable tariff classification for CAL-EZE
is HTS subheading 0404.90.20.% Articles imported under this HTS subheading
are ﬁubject to a quota under HTS subheading 9504.10.60 of subchapter IV of
chapter 99 of the HTS. The quota limits the aggregate amount of such products
which may be imported from all countries (including Canada) to an annual quota
quantity of 2,721 kilograms (6,000 pounds).*®

In 1991, Glengarry Biotech, the Canadian manufacturer of CAL-EZE, sought
a review of the tariff classification ruling for CAL-EZE.* Glengarry argued
that CAL-EZE is not a food product but a scientific product, and as such
should not, therefore, be classified with food products "consisting of milk
constituents,” and, because CAL-EZE is only manufactured in Canada, remocving
import quota restrictions would not cause a dramatic increase in imports of
the product. On June 18, 1991, Customs reaffirmed its December 1990 ruling
that the applicable tariff classification of CAL-EZE is HTS subheading
0404.90.20, which is subject to an annual worldwide quota.

The Canadian Government intervened on behalf of Glengarry by requesting

4“4 Report at I-5.

4 The kits also include other items such as storage containers and
preservation tablets. Report at I-5.

% Report at I-5. Infrared milk analyzers measure the fat, protein, and
lactose components of milk. Id. U.S. calibrating products, which are at
least in part fluid milk, are perishable (requiring refrigeration) and have a
short shelf life, whereas the Canadian product, a powder, is described by the
Canadian manufacturer as being shelf-stable with a shelf life of 6-12 months.
Report at I-9.

47 Report, at I-5.

% 1d.

9 1d.
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that the United States conduct a review of its quota on malted milk and
articles of milk or cream for the purpose of excluding from the quota dried
milk powders used to calibrate infrared milk analyzers and not capable of
being used for edible purposes.® In response to the Canadian request, the
USDA task force recommended that the quota be modified because of the
existence of changed circumstances. The task force concluded that there were
precedents for limiting the coverage of a section 22 dairy quota to imports of
articles for edible use based on the HTS article description for certain other
section 22 import quotas for dairy products.’!

2. Changed Circumstances

These dried milk calibrants did not exist at the time the quota coverage
for articles of milk or cream was established. The USDA task force analyzing
the proposed modifications concluded that had these dried milk calibrants been
in existence at that time, it is very likely that a recommendation would have
been made to exclude the product from coverage because it is used only as a
scientific, nonedible product.’ Upon the subsequent introduction of the
dried milk calibrants to the U.S. market, Customs (not USDA) classified these
dried milk powders imported in kits and used for calibrating infrared milk
analyzers as an article of milk or cream. It is this 1990 Customs ruling that
first classified dried milk powders imported in kits and used for calibrating
infrared milk analyzers as an article of milk or cream that we find
constitutes a "changed circumstance."

3. Effect on the USDA Dairy Programs

We further find that this modification would likely cause no, or at the

Report at I-6.
51 1d.
52 .I_d-
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most, a de minimis effect on the USDA dairy programs. In the United States,
infrared milk analyzers are calibrated with standards (calibrants) that are at
least in part fluid milk; there are no U.S. producers of inedible dried milk
powders used to calibrate infrared milk analyzers. * The Canadian product
(CAL-EZE), which is a powder, has a longer shelf life (i.e., 6 to 12 months)
and a higher cost than the domestic fluid products.* While U.S. firms and
those froq countries other than Canada have the capability to produce dry
powder calibrants, they reportedly do not think the higher cost of the dry
powder is justifiable. Available information indicates that the CAL-EZE
product will not enter the United States in large quantities.’® Further, it
has been recommended by the Test Procedures Committee for Federal Milk
Markets, a research committee, that USDA federal milk laboratories not use
CAL-EZE until further testing shows that the CAL-EZE samples produce a
calibration that is equivalent to or better than current procedures.5 57 8

We therefore conclude that the requested modification of the quota with

 Based on information obtained from the Dairy Quality Control Institute, St.
Paul, MN (a major dairy testing laboratory), the aggregate amount of milk used
in domestically-produced calibrants for infrared milk analyzers is estimated
to be less than 100,000 pounds per year, or less than 0.00007 percent of the
1992 U.S. milk production of 149.67 billion pounds.

% The U.S. products reportedly cost about $86 per kit, whereas the Canadian
product is reported to cost $250 per kit.

% Glengarry has estimated (for the USDA task force) that the maximum U.S.
sales of CAL-EZE would be *** units; at 1 kilogram per kit, this amount *%*
the quota level of 2,721 kilograms.

% Report at I-10.

57 Currently, there is no known U.S. production and no imports of dried milk
powders used to calibrate infrared milk analyzers. The potential market for
this product consists of cooperative-owned dairy testing laboratories that
test producer raw milk samples for butterfat, protein, lactose, and solids, as
required under the Federal milk marketing orders program. However, the
failure of this product to accurately test for fat and protein content of raw
milk samples when compared with fresh calibration milk makes it unacceptable
for testing purposes. Report at I-12.

% Glengarry Biotech, the Canadian producer of CAL-EZE, has reported to the
Commission that ***. See Glengarry Biotech letter to the Commission, app. J.
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respect to dried milk calibration powders will not result in imports of that
product entering the United States under such conditions and in such
quantities as to interfere materially with any USDA dairy program.

C. Margarine Cheese from Sweden

1. Background

Margarine cheese is cheese to which more than a de minimis quantity of
nondairy fat or oil (typically vegetable oil) has been added.® 1t typically
has little or no butterfat. Some margarine cheese is reported to be made from
skimmed cow’s milk and is promoted as a low-cholesterol, low-fat, or no-
cholesterol product.® Trade and industry sources report that margarine
cheese is the same as, or similar to, so-called filled éﬂeese that is produced
in the United States.!

In the Tokyo Round of the Multilateral Trade Negotiations, the United
States entered into a bilateral agreement with Sweden which included a
commitment by the United States that margarine cheese would enter the United
States under the former Tariff Schedules of the United States (TSUS) quota

62 With the conversion of the former TSUS to

item 950.10 as a low-fat cheese.
the HTS, margarine cheese was classified as a preparation in chapter 19 rather
than as a cheese in chapter 4.% Margarine cheese currently enters under HTS

subheading 1901.90.30, articles of milk or cream, subject to a section 22

Report, at I-6, note 13; and I-10.

Report, at I-10.

61 l_d.~

Report, at I-6.

6 I1d. The Explanatory Notes to the Harmonized System (Customs Cooperation
Council, Harmonized System E.N. , Brussels 1986, p. 30), which state the intent
of the framers of the Harmonized System, exclude from chapter 4 of the
Harmonized System "Products obtained from milk by replacing one or more of the
natural constituents (e.g., butyric fats) by another substance (e.g., oleic
fats)...".
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quota for articles of milk or cream (subheading 9904.10.60 of subchapter IV of
chapter 99) with an annual worldwide quota of 2,721 kilograms.

The Government of Sweden has requested that margarine cheese be entered
under the corresponding HTS quota for low-fat cheese, subheading 9904.10.57,
as was agreed to in the Tokyo Round.®* Sweden’s annual allocated quota under
that HTS subheading is 250 metric tons.®

The USDA task force recommended that the quota allocation for margarine
cheese from Sweden be restored in accordance with the bilateral agreement
between the United States and Sweden and that the HTS be modified to provide
for the inclusion of the ﬁroduct under HTS subheading 9904.10.57.

2. Changed Circumstances

We find that the unintended reclassification of margarine cheese as a
preparation in HTS chapter 19 rather than as a cheese as it had formerly been
clagsified in the TSUS constitutes a "changed circumstance."

3. Effect on the USDA Dairy Programs

USDA dairy programs are not likely to be affected by the proposal to
allow margarine cheese from Sweden to enter under the HTS quota for low-fat
cheese. The proposal conforms to an agreement between the United States and
Sweden in the Tokyo Round of Multilateral Trade Negotiations and does not

change any existing overall quota for margarine cheese.

6 Report, I-6.

6 Available data indicate that imports of low-fat cheese from Sweden totaled
*%%* in 1988, **%* in 1989, *** in 1990, and *** in 1991. There were zero
imports of low-fat cheese from Sweden in 1992. Prior to Sept. 13, 1991, U.S.
imports from Sweden were entered under the quota for low-fat cheese under
subheading 9904.10.57 of the HTS. However, following a classification ruling
by Customs issued on Sept. 13, 1991 (HRL 088827), margarine cheese was
reclassified as a food preparation, making such imports subject to the quota
under subheading 9904.10.60 of the HTS. On Mar. 26, 1992, Customs reaffirmed
its decision in HRL 088827.

19



Because the overall quota for margarine cheese entering the United
States is not being changed, we determine that this modification will not
result in imports of that product entering the United States under such
conditions and in such quantities as to interfere materially with any USDA
dairy program.

D. Elimination of Certain Import Quota Licensing Requirements on Dried Cream
and Malted Milk and Articles of Milk or Cream

1. Background

Elimination of the import quota licensing requirement is proposed for
tququota categories. The first is dried cream (HTS subheading 9904.10.15),
which provides for concentrated cream in powder, granuies, or other solid
forms, not containing added sugar or other sweetening matter, of a fat content
by weight exceeding 35 percent, and dried sour cream containing over 35
percent but not over 45 percent by weight of butterfat %

The elimination of the licensing requirement is also proposed for
malted milk and articles of milk or cream (HTS subheading 9904.10.60). Malted
milk is prepared by drying a mixture of whole milk and the fluid separated
from a mash of ground barley malt and wheat flour.®” Malted milk is commonly
mixed with fluid milk and ice cream.

Within HTS subheadings 9904.10.15 and 9904.10.60, the specific products
for which the elimination of import licensing requirements are proposed
include:

- milk and cream in powder, granules, or other solid

forms, containing added sugar or other sweetening
matter, of a fat content, by weight, exceeding 1.5

% Report, at I-10.
67 lg.
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percent (HTS subheading 0402.29.00) ;%

- milk and cream (except condensed milk), whether or
not concentrated, not in powder, granules, or other
solid forms, containing added sugar or other
sweetening matter (HTS subheading 0402.99.60);

- yogurt in dry form (HTS subheading 0403.10.00);

- certain buttermilk, curdled milk. and cream, kefir,
and other fermented or acidified milk and cream
(except yogurt and except sour cream) (HTS subheading
0403.90.80);

- certain articles of milk or cream (HTS subheading
0404.90.20);

- certain preparations for infant use, put up for
retail sale (HTS subheading 1901.10.00);

- articles of milk or cream not specially provided for
(HTS subheading 1901.90.30);

- edible ice (except ice cream) (HTS subheading
2105.00.00); and

- milk-based drinks (other than chocolate milk drinks)
(HTS subheading 2202.90.20).%

The imported articles for which the elimination of import quota licensing
requirements are proposed are largely used in manufacturing food products and
are comparable to domestically-produced products.

An importer must obtain a license to import articles under the section
22 quotas for dried cream and for malted milk and articles of milk or cream.”
The purpose of the licensing system is to allocate quotas in a fair and

equitable manner among importers and users,” and the cost of the program is

% In commercial practice, milk and cream that is sweetened is, at least to

some degree, condensed.

% Report, at I-10-11.

70 Report, at I-11.

I Report, at I-7.

7 No licenses are issued that would permit any articles to be entered during

any 12-month period in excess of the quota quantities. Licenses may not be
(continued...)
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supported by the user fees charged for each license, currently $88.00.7 On
its own initiative, the USDA task force recommended elimination of the
licensing requirements for the above stated products. The task force found
that the quotas for these products are underutilized because the cost of the
user fee relative to the size of the quota renders importing uneconomical.’

2. Changed Circumstances

The changed circumstance requiring the modification of the licensing
program to exclude dried cream (HTS subheading 9904.10.15) and malted milk and
certain articles of milk or cream (HTS subheading 9904.10.60) from the license
requirements is the underutilization of the quota established for those
products. Underutilization has been caused by the increa;ing user fees that
are imposed by the USDA to cover the cost of administering the licensing

5 With the small number of products permitted to be imported under

program.
the quotas and the cost of the user fee, importation of these products has
becﬁme uneconomical.

3. Effect on the USDA Dairy Programs

Using current quotas and quantity of imports for these products, we

calculate that, if this proposal is adopted, only three metric tons over the

current import levels would enter the United States.’” Given this low amount,

(. ..continued)

transferred or assigned to others, except as authorized by the Secretary of
Agriculture. Report, at I-7.

7 Report, at I-7.

™ Report, at I-7.

75 Hearing transcript at 15.

7 Since it is anticipated that the elimination of the licensing requirements
will result in full utilization of the quota, the projected increase of three
metric tons of imports is equal to the quota levels already established for
these products. These particular quotas are very small relative to the quotas
established for the other dairy products for which the licensing requirement
exists and in comparison to the total domestic milk production.
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it is unlikely that the elimination of the licensing requirement would have an
impact on USDA dairy programs provided the quotas are all enforced by Customs.
Customs officials have stated that they would enforce the quotas on a first-
come-first-served basis and that elimination of these quotas would not hinder
quota enforcement by the Customs Service.” ™

Therefore, we determine that the proposed elimination of the licensing
requirement for imports of dried cream and malted milk and articles of milk or
cream will not result in imports of these products entering the United States
under such conditions and in such quantities as to interfere materially with

the USDA dairy programs.

E. Clarification of U.S. Note (3)(a)(iii) of subchapter IV of Chapter 99 of
the HTS :

1. Background

U.S. Note (3)(a)(iii) to subchapter IV of chapter 99 of the HTS provides
authority for the Secretary of Agriculture to reallocate an unused quota
allocation to other countries specified as countries of origin for that
product. The USDA task force, on its own initiative, recommended that this
note be modified to provide clearly that the underutilized quota quantity may
be reallocated among all countries that have quota allocations for the
specified product, including the nonenumerated-country ("other") category,

unless it is specified that no quantity of such product may be entered from

77 staff telephone conversation with Julia Walker, Supervisory Quota
Compliance Specialist, Quota Branch, Office of Commercial Operatiomns, U.S.
Customs Service (June 23, 1993); Staff telephone conversation with Diana
Wanamaker, USDA. INV-Q-100 (June 21, 1993), Memorandum to Commissioner Nuzum
from Director, Office of Investigations.

7 One possible side effect of this proposed change is a reduction in
revenues for the U.S. Treasury. However, this amount would be very small
since, as of January 1993, licenses had been issued to only 24 importers. At
a cost of $88 for each license, the lost revenue to the U.S. Treasury would
amount to $2,112.

23



"other"” countries.”

2. Changed Circumstances

The underutilization of the quotas under Note (3)(a)(iii) to subchapter
IV of Chapter 99 of the HTS constitutes a "changed circumstance® that provides
a basis for the modification of that Note. As the note is currently written,
it does not appear to authorize the redistribution of unused quota allocations
to the nonenumerated-country ("other") category. The modification would
specifically provide that unused quotas could be redistributed to countries in
the "other" category as well as those that are named and enumerated under that
product category.

3. Effect on the USDA Dairy Programs

Modification of Note (3)(3)(111) of Subchapter IV of Chapter 99 of the
HTS also would not affect any USDA dairy program. The clarification of this
Note does not affect the overall levels of the quotas; rather it merely allows
for reallocation from countries that are not filling their quotas to "other"
countries. The absolute quota levels would remain unchanged and the quotas
were set at levels so as not to interfere with USDA dairy programs.

We therefore determine that the proposed modification to Note 3(a)(iii)
of Subchapter IV of Chapter 99 of the HTS will not result in imports of those
products covered by that Note entering the United States under such conditions
and in such quantities as to interfere materially with any USDA dairy program.

CONCLUSION

Based on the information provided in this investigation and our analysis

of the data and the effect of the proposed modifications on the USDA dairy

programs, we recommend to the President that he find and proclaim that changed

” Report, at I-8.
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circumstances require the proposed modifications be made to carry out the

purposes of section 22 of the Agricultural Adjustment Act.
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INFORMATION OBTAINED IN THE INVESTIGATION
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INTRODUCTION

On January 19, 1993, the Commission received a letter from the President
stating that he had been advised by the Secretary of Agriculture "that the
quota for malted milk and articles of milk or cream and the import quota
licensing requirement for dried cream, and for malted milk and articles of
milk or cream, wherever classified in the Harmonized Tariff Schedule of the
United States, may need to be modified since there are changed circumstances
with respect to these specific dairy products."” The President also stated in
his letter that he had been advised "that the quota allocation for Sweden for
margarine cheese which was inadvertently excluded from the Harmonized Tariff
Schedule should be restored and that U.S. Note (3)(a)(iii) of Subchapter IV of
Chapter 99 of the Harmonized Tariff Schedule should be technically modified."!

As directed by the President, the Commission instituted investigation
No. 22-53 under section 22(d) of the Agricultural Adjustment Act, as amended
(7 U.S.C. 624(d)), to determine whether the Harmonized Tariff Schedule of the
United States (HTS) should be modified with respect to (1) the exclusion of
cajeta not made from cow’s milk, provided for in subheading 1901.90.30 of the
HTS, from the quota on malted milk and articles of milk or cream; (2) the
exclusion of inedible dried milk powders used for calibrating infrared milk
analyzers, provided for in subheading 0404.90.20 of the HTS, from the quota on
malted milk and articles of milk or cream;? (3) the inclusion of margarine
cheese from Sweden, provided for in subheading 1901.90.30 of the HTS, under
the quota for low-fat cheese, and the exclusion of margarine cheese from
Sweden from the quota on malted milk and articles of milk or cream; (4) the
elimination of the import quota licensing requirement with respect to dried
cream and malted milk and articles of milk or cream; and (5) the clarification
of U.S. note (3)(a)(iii) to subchapter IV of chapter 99 of the HTS to provide
that to the extent the Secretary of Agriculture determines that a particular
country‘s quota quantity is not likely to be entered in a calendar year, such
country quota for a particular dairy product may be reallocated among all
countries having quota allocations, including countries falling in the "other"”
category (unless it is specified that no quantity of such product may be
entered from "other" nonenumerated countries).

Notice of institution of the Commission‘s investigation and of a public
hearing to be held in connection therewith was given by posting copies of the
notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register of March
10, 1993 (58 F.R. 13279).> The Commission’s hearing was held in Washington,
DC, on April 29, 1993, at which time all interested parties were allowed to
present information and views for consideration by the Commission.*

! A copy of the President’s letter is presented in appendix A.

2 prticles classifiable in HTS subheadings 0404.90.20 and 1901.90.30 are
subject to quota quantity restrictions listed in subchapter IV of chapter 99
under HTS subheading 9904.10.60, which limits the amount of such products,
which may be imported from all countries (including Canada), to an annual
quota quantity of 2,721 kilograms.

3 A copy of the Commission’s notice is presented in appendix B.

4 A list of witnesses appearing at the hearing is presented in appendix C.
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The President asked that the Commission report its findings and
recommendations at the earliest practicable date. The Commission submitted
its report to the President on July 7, 1993.

BACKGROUND

Section 22(d) of the Agricultural Adjustment Act authorizes the
President to suspend or terminate certain import fees or quotas "whenever he
finds and proclaims that the circumstances requiring the proclamation or
provision thereof no longer exist" or to modify them "whenever he finds and
proclaims that changed circumstances require such modification” (7 U.s.C.
624(d)).

In order to protect the U.S. Department of Agriculture (USDA) price-
support program for milk from interference from imports, Presidential
Proclamation 3019 (June 12, 1953)% established import quotas and import quota
licensing requirements for virtually all products derived from cow’s milk,
including dried cream and malted milk and articles of milk or cream.’ The
President was advised by the Secretary of Agriculture that changed
circumstances require modification of section 22 import quotas and, therefore,
requested an investigation. The proposed modifications are discussed below.

Exclusion of Cajeta Not Made From Cow’s
Milk From the Quota Coverage

Cajeta, also known as dulce de leche, is a light-brown paste generally
used as a confection or as a dessert topping.’ Mexican cajeta is made from
goat’s milk, cow’s milk, or some combination of both.® Because the applicable
section 22 quotas are essentially imposed on dairy products derived from cow’s
milk, the Government of Mexico has maintained for several years that cajeta
made from goat‘’s milk could be removed from section 22 quota coverage without
materially interfering with the U.S. Government’s price support program for
cow’s milk, which these quotas were intended to protect. Although Mexico
claims that cajeta made from goat’s milk is distinctive and different from
cajeta made from cow’s milk, the United States denied all previous requests
from Mexico because the U.S. Customs Service (Customs) did not have a
methodology for distinguishing between the two. In its latest request, in the
form of a diplomatic note, the Mexican Government agreed to provide technical
documents, analyses, and proposed testing procedures that would chemically
verify that particular shipments of cajeta had been made from goat’s milk.

5 A copy of Presidential Proclamation 3019 is presented in appendix D.

6 A list of products derived from milk that are covered by section 22
quotas, as set forth in chapter 99 of the HTS, is presented in appendix E.

7 Cajeta is a term that is uniquely applied to the product produced in
Mexico. 1In other Latin American countries the same product is referred to as
dulce de leche.

8 Based on testimony presented at the Commission’s hearing, pure goat’s
milk cajeta accounts for about 85 percent of all cajeta sold in Mexico
(transcript, pp. 40 and 41).



I-5

The agreed-upon documentation was submitted to the USDA’s Foreign Agricultural
Service (FAS), which in turn forwarded the submitted documentation to the
Agricultural Research Service (ARS) for evaluation.

Based in part on the ARS‘'s positive evaluation of Mexico’s proposed
testing methodology,’ the task force established by the USDA to analyze
Mexico’s request recommended that cajeta not made from cow’s milk be excluded
from the quota coverage.!” The task force reasoned that, if the quota was
modified to exclude from coverage cajeta not made from cow’s milk, Customs
could reserve the right to conduct random testing to alleviate the possibility
of fraud or circumvention. Also, the task force concluded that established
precedents for limiting section 22 quota coverage to dairy products made from
cow’s milk exist. As an example, the task force cites the article
descriptions for HTS subheadings 9904.10.42 and 9904.10.45, which specifically
limit the quotz tc “cheeses, made from cow’s milk.” Also cited was HTS
subheading 9904.10.54, which reads in part: "Cheeses and substitutes for
cheese. .. (except cheese not containing cow’s milk and soft ripened cow’s milk
cheese)...."

Exclusion of Inedible Dried Milk Powders Used for Calibrating
Infrared Milk Analyzers from the Quota Coverage

In a letter dated November 12, 1990, A.N. Deringer, Inc. (Fort
Covington, NY) requested a tariff classification ruling from Customs on a
product marketed in Canada under the trademark name "CAL-EZE." CAL-EZE is a
product imported in kits!! that consist of 12 calibration milk powders that,
when reconstituted, are used to calibrate infrared milk analyzers.!? The
ruling was sought on behalf of the Canadian manufacturer, Glengarry Biotech
(Cornwall, Ontario, Canada). On December 18, 1990, Customs issued a tariff
classification ruling stating that the applicable tariff classification for
CAL-EZE is HTS subheading 0404.90.20. Articles imported under this HTS
subheading are subject to a quota under HTS subheading 9904.10.60 of
subchapter IV of chapter 99 of the HTS. The quota limits the aggregate amount
of such products that may be imported from all countries (including Canada) to
an annual quota quantity of 2,721 kilograms (6,000 pounds).

In a letter dated January 17, 1991, Glengarry sought a review of
Customs’ tariff classification ruling for CAL-EZE. Glengarry’s request for 2z
review was based on two arguments. First, Glengarry argued thzt CAL-EZE is
unique in that no other product like it is manufactured in any other zcuntxy.

9 On the whole, the ARS found the methodology to be acceptable for
identification of the major milk sources of milk used in the production of
cajeta.

10 The exclusion would apply primarily to cajeta made from gozt’s 2ilk, but
it apparently would also apply to cajeta made from other species (e.g.,
buffalo).

11 The kits reportedly also include such other items as storage ccntainers
and preservation tablets.

12 Infrared milk analyzers measure the fat, protein, and lactese compon=nts
of milk.
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Second, Glengarry argued that CAL-EZE is not a food product but a scientific
product and, as such, should not be classified with food products "consisting
of milk constituents.” On June 18, 1991, Customs reaffirmed its December 1990
ruling that the applicable tariff classification of CAL-EZE is HTS subheading
0404.90.20, which is subject to an annual worldwide quota. Glengarry thus
requested the assistance of the Canadian Government in seeking to modify the
quota. Glengarry has reportedly estimated that its maximum U.S. sales would
be *%* kits of CAL-EZE at one kilogram per kit, thus *** the quota level of
2,721 kilograms.

In the form of a diplomatic note, the Canadian Government formally
requested that the United States conduct a review of its quota on malted milk
and articles of milk or cream for the purpose of excluding from the quota
dried milk powders that are used to calibrate infrared milk analyzers and that
are not capable of being used for edible purposes. Following receipt of the
diplomatic note, the USDA established a departmental task force to analyze the
Canadian request and to prepare a recommendation. The USDA’s task force
recommended that the quota be modified because of the existence of changed
circumstances. In conducting its analyses, the task force concluded that
there were precedents for limiting the coverage of a section 22 dairy quota to
imports of articles for edible use based on the HTS article description for
certain other section 22 import quotas for dairy products. The task force
also concluded that had dry milk powder used to calibrate infrared milk
analyzers been in existence at the time of the establishment of the quota
coverage, it is very likely that a recommendation would have been made to
exclude the product from the coverage based on the fact that it was used only
as a scientific, nonedible product.

Amending the HTS for Margarine Cheese From Sweden

In the Tokyo Round of the Multilateral Trade Negotiationms, the United
States entered into a bilateral agreement with Sweden which included a
commitment by the United States that margarine cheese would enter the United
States under the former Tariff Schedules of the United States (TSUS) quota
item 950.10 as a low-fat cheese.?® The Government of Sweden has requested
that margarine cheese be entered under the corresponding HTS quota for low-
fat cheese, subheading 9904.10.57, as was agreed to in the Tokyo Round.
Sweden‘s annual allocated quota under that HTS subheading is 250 metric
tons .

However, with the conversion from the former TSUS to the HTS, margarine
cheese was classified as a preparation in chapter 19 rather than as a cheese

13 Margarine cheese is cheese to which more than a de minimis quantity of
nondairy fat or oil (typically vegetable oil) has been added. Margarine
cheese imported from Sweden is currently marketed in the United States under
the name "Mini-Chol."

4 y.s. imports of cheese and other subject quota dairy products are shown
in table F-1.
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in chapter 4. Margarine cheese currently enters under HTS subheading
1901.90.30, articles of milk or cream, subject to a section 22 quota for
articles of milk or cream (subheading 9904.10.60 of subchapter IV of chapter
99) with an annual worldwide quota of 2,721 kilograms.

The USDA’s task force recommended that the quota allocation for
margarine cheese from Sweden be restored in accordance with the bilateral
agreement between the United States and Sweden and that the HTS be modified to
provide for the inclusion of the product under HTS subheading 9904.10.57.

Elimination of Import Quota Licensing Requirements

The section 22 quotas for dried cream and for malted milk and articles
of milk or cream require that articles imported under the quotas may be
entered only by or for the account of a person or firm to which a license has
been issued under the authority of the Secretary of Agriculture and only in
accordance with the terms of the license. The purpose of the licensing system
is to allocate quotas in a fair and equitable manner among importers and
users. When issuing licenses, the Secretary of Agriculture must, to the
fullest extent practicable, ensure that the manner in which the licenses are
issued will result in (1) the equitable distribution of the quota among
importers and users and (2) the allocation of quota shares among supplying
countries based on trade during a previous representative period, taking due
account of any special factors that may have affected or may be affecting
trade in the articles concerned. No licenses are issued that would permit any
articles to be entered during any 12-month period in excess of the quota
quantities. Licenses may not be transferred or assigned to others, except as
authorized by the Secretary of Agriculture.

The USDA import regulations (7 CFR 6.33(a)) provide that a fee will be
charged for each license issued to a person or firm by the Licensing Authority
in order to reimburse the USDA for the cost of administering the licensing
system. The fee per license is currently $88.

The USDA’s task force on its own initiative recommended that the section
22 quota be modified to eliminate the licensing requirement for dried cream
and malted milk and articles of milk or cream because of changed
circumstances, primarily underutilization.!® The task force concluded that
the cost of the licensing fee ($75 in 1992) relative to the size of the
allotment allocated among eligible import license applicants (113 kilograms or
250 pounds) tends to render importing uneconomical. The task force cited
Presidential Proclamation 4708 (December 11, 1979) as a precedent for

15 The Explanatory Notes to the Harmonized System (Customs Cooperation
Council, Harmonized System E.N., Brussels 1986, p. 30), which state the intent
of the framers of the Harmonized System, exclude from chapter &4 of the
Harmonized System "Products obtained from milk by replacing one or more of the
natural constituents (e.g., butyric fats) by another substance (e.g., oleic
fats)...."

6 The number of persons or firms to whom/which licenses had been issued as
of January 1993 totaled 24.
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modifying the quota to eliminate the licensing requirement. If the licensing
requirement was eliminated, the quota would be administered on a first-come-
first-serve basis.

Clarification of U.S. Note (3)(a)(iii) of
Subchapter IV of Chapter 99 of the HTS

U.S. Note (3)(a)(iii) to subchapter IV of chapter 99 of the HTS provides
that--

Notwithstanding any other provision of this subchapter, if the Secretary
of Agriculture determines that a quantity specified in the column
entitled "Quota Quantity" opposite the name of any country is not likely
to be entered from such country within any calendar year, he may provide
with respect to such article for the adjustment for that calendar year,
within the aggregate quantity of such article permitted to be entered
from all countries during such calendar year, of the quantities of such
article which may be entered during such year from the countries
specified as countries of origin for such article. The Secretary of
Agriculture shall notify the Secretary of the Treasury of such
adjustment and, with respect to country of origin adjustments for any
article for which a license is not required, file notice thereof with
the Federal Register. With respect to articles for which a license is
not required, such adjustment shall become effective 3 days after the
date of publication in the Federal Register.

The USDA task force, on its own initiative, recommended that the above
note (3)(a)(iii) to the HTS be modified to specifically provide that the
underutilized quota quantity be reallocated among all countries that have
quota allocations for the specified product, including the nonenumerated-
country ("other") category unless it is specified that no quantity of such
product may be entered from "other" countries.

THE PRODUCTS
Description and Uses
Cajeta

Cajeta is generally a mixture of milk,!” sweeteners (typically sugar or
corn sweetener), baking soda (for browning), and, sometimes, flavoring
agents.'® The mixture is heated until the milk is caramelized and thick
(almost unpourable at room temperature). It can be eaten as a dessert by
jitself, used as a spread for crepes or cookies, or used as a topping on ice
cream. The term cajeta is used in Mexico, but a similar (or the same) product

17 Milk for cajeta may be derived from cows, goats, buffaloes, or possibly
from other animals or a combination of animals.

8 These products may include cinnamon, vanilla, fruit, nuts, or alcohol,
or a mixture of products may be used.
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appears in other parts of Latin America as dulce de leche (sweetened milk),
arequipe, or manjar blanco. Cajeta is typically packaged in retail-sized
containers and does not need to be refrigerated; indeed, it is thought to have
evolved as a way to store milk before refrigeration and reportedly is still
useful in parts of the world where refrigeration is not available or is
unreliable. Cajeta made from goat’s milk has a darker appearance, richer
taste, and a different texture than that made from cow’s milk.” Popular
among Hispanic-Americans, cajeta is reported to be produced in the home for
family consumption. A typical home formulation for cajeta is as follows:

1 quart goat’s milk
1 cup sugar
1 tablespoon corn syrup
1/2 inch cinnamon stick
1/4 teaspoon baking soda
1 tablespoon grain alcohol
or 1 tablespoon sweet sherry, rum, or brandy.

Inedible Dried Milk Powders Used for Calibrating
Infrared Milk Analyzers

The subject inedible dried milk powders used for calibrating infrared
milk analyzers are described by the producer as a set of 12 dry powder
calibration standards (calibrants), which, when reconstituted with warm tap
water, can be used to calibrate infrared milk analyzers.?® These 12
calibrants are based on dairy ingredients; that is, they consist of powdered
whole milk, or skim milk, or a mixture of both or of other milk constituents,
such as lactose and sodium caseinate.

An official of the National Milk Producers Federation (NMPF), an
association representing domestic milk-producing cooperatives, reports that,
in the United States, infrared milk analyzers are calibrated with standards
(calibrants) of domestically produced fluid milk (and fluids derived from
milk) of known analysis.? U.S. products, which are at least in part fluid
milk, are perishable (requiring refrigeration) and have a short shelf life,
whereas the Canadian product, a powder, is described by the Canadian
manufacturer as being shelf-stable with a shelf life of 6 to 12 months.
Domestic calibrants reportedly cost about $86 per kit, whereas the Canadian
product is reported to cost $250 per kit.

The NMPF official contends that both domestic and foreign companies,
including some in Australia, are capable of producing dry powder calibrants.
Officials from these companies apparently do not think the higher cost of dry
powder calibrants is justifiable in terms of the benefits to the user. Also,
some domestic interests contend that the Canadian product has technical

% Transcript, p. 35.

20 Infrared milk analyzers are used by commercial dairy laboratories to
measure the fat, protein, and lactose components of milk.

2l peter Vitaliano, Director of Policy Analysis, NMPF, interview by USITC
staff, Mar. 17, 1993.
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limitations not found in domestic products.22 Indeed, it has been recommended
by a research committee that "USDA Federal Milk Market Laboratories not use
CAL-EZE for calibration of infrared analyzers until further evaluations have
demonstrated that the CAL-EZE calibration samples can produce a calibration
for producer testing that is equivalent to or better than the procedures
currently used."?

Margarine Cheese

Margarine cheese is cheese to which more than a de minimis quantity of
nondairy fat or oil (typically vegetable o0il) has been added. It typically
has little or no butterfat.?® Some margarine cheese is reported to be made
from skimmed cow’s milk and is promoted as a low-cholesterol, low-fat, or no-
cholesterol product. Trade and industry sources report that margarine cheese
is the same as, or similar to, the so-called filled cheese that is produced in
the United States.?

Articles for Which Import Licensing Requirements
are Proposed to be Eliminated

Elimination of the import quota licensing requirement is proposed for
dried cream (under HTS subheading 9904.10.15), classified in HTS subheading
0402.21.60, which provides for concentrated cream in powder, granules, or
other solid forms, not containing added sugar or other sweetening matter, of a
fat content by weight exceeding 35 percent, and HTS subheading 0403.90.60,
which provides for dried sour cream containing over 35 percent but not over 45
percent by weight of butterfat.

The elimination of the licensing requirement is also proposed for
malted milk and for certain articles of milk or cream (under HTS subheading
9904.10.60), classified in HTS subheading 1901.90.30. Malted milk is prepared
by drying a mixture of whole milk and the fluid separated from a mash of
ground barley malt and wheat flour. Malted milk is commonly mixed with fluid
milk and ice cream.

Also proposed is the elimination of import quota licensing requirements
on articles of milk or cream (under HTS subheading 9904.10.60), classified in

2 p.M. Barbano and J.M. Lynch, Test Procedures Committee, Federal Milk
Markets, Evaluation of CAL-EZE Calibration Standards Infrared Milk Analyzers,
(Cornell University), J.R. Fleming (USDA), Jan. 6, 1992.

B Ibid, p. 4.

% Butterfat or milk fat is the fat constituent of milk. Butterfat is not
a single chemical compound but a variable mixture of several glycerides.

% Filled cheese is derived from filled milk, which means any combination
of nonmilk fat (or o0il) with skimmed milk (whether fresh, cultured,
reconstituted or modified by the addition of nonfat milk solids), with or
without milkfat, so that the product (including stabilizers, emulsifiers or
flavoring) resembles milk or any other fluid milk product, and contains less
than 6 percent nonmilk fat (or oil).
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HTS subheading 0402.29.00 as milk and cream in powder, granules, or other
solid forms, containing added sugar or other sweetening matter, of a fat
content, by weight, exceeding 1.5 percent;? HTS subheading 0402.99.60, as
milk and cream (except condensed milk), whether or not concentrated, not in
powder, granules, or other solid forms, containing added sugar or other
sweetening matter; HTS subheading 0403.10.00, yogurt in dry form; HTS
subheading 0403.90.80, certain buttermilk, curdled milk and cream, kephir, and
other fermented or acidified milk and cream (except yogurt and except sour
cream); HTS subheading 0404.90.20, certain articles of milk or cream; HTS
subheading 1901.10.00, certain preparations for infant use, put up for retail
sale; HTS subheading 1901.90.30,<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>