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PREFACE

On March 22, 1985, the President requested the Commission to conduct an
investigation, pursuant to section 22 of the Agricultural Adjustment Act of
1933, concerning certain articles containing sugar. In October 1985, the
Commission submitted its findings and recommendations in investigation No. 22-
48, Certain Articles Containing Sugar, to the President, in confidence. The
Commission's report was not released to the public-at that time, consistent
with instructions from the U.S. Trade Representative. It is the Commission's
practice, when responding to a request from the President for information or
findings which are not required by law to be released to the public, to defer
to the President or his representative, the U.S. Trade Representative, on
whether and when such information or findings are to be made available to the
public. In this investigation, the U.S. Trade Representative directed the

Commission on April 12, 1993, to release the report to the public.
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

REPORT TO THE PRESIDENT ON
INVESTIGATION NO. 22--48
CERTAIN ARTICLES CONTAINING SUGAR

October 10, 1985

Findings
On the basis of the information developed during this investigation—

Chairwoman Stern and Commissioners Lodwick and Rohr find that imports of

certain powdered iced tea mixes, lemonade mixes, cocktail mixes, beverage
bases, and retail packaged sugar/dextrose blends provided for in TSUS item
183.05, containing over 10 percent by dry weight of sugar derived from
sugarcane or sugar beets are being or are practically certain to be impérted
into the United States under such conditions and in sucthuantities as to
render or tend to render ineffective, or materially interfere with, the
price—support program of the U.S. Department of Agriculture for sugarcane
and sugar beets.

They find that all other articles which are the subject of the
investigation are not being and are not practically certain to be imported
into the United States under such conditions and in such quantities as to
render or tend to render ineffective, or materially interfere with, the USDA

price—support program for sugarcane and sugar beets.
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Vice Chairman Liebeler finds that imports of sweetened cocoa (TSUS item

156.45), confectioners' coatings (TSUS item 156.47), candy and other
confectionery (TSUS item 157.10), edible preparations of gelatin (TSUS item
182.90), pancake and other flour mixes (TSUS item 183.01), and edible
preparations n.s.p.f. (TSUS item 183.05), are practically certain to be
imported into the United States under such conditions and in such quantities
as to materially interfere with USDA's price-support program for sugarcane and
sugar beets. Vice Chairman Liebeler finds in the negative with respect to
imports of edible preparations containing over 5.5 percent butterfat (TSUS
item 182.92), certain animal feeds (TSUS item 184.7070), and edible molasses
(TSUS item 155.35).

Commissioner Eckes finds that—

(1) sweetened cocoa containing over 10 percent by dry weight of
sugar, provided for in TSUS item 156.45;

(2) certain pancake flour and other flour mixes containing over
10 percent by dry weight of sugar, provided for in TSUS item 183.01,
except those not principally of crystalline structure or not in dry
amorphous form, that are prepared for marketing to the retail
consumers in the identical form and package in which imported;

(3) certain edible preparations containing over 10 percent by
dry weight of sugar, provided for in TSUS item 183.05, except—

(a) cake decorations and similar products to be used in the
same condition as imported without any further processing other
than the direct application to individual pastries or
confections; or

(b) finely ground or masticated coconut meat or juice mixed
with sugar; or

(c) articles within the scope of item 183.0505, minced
seafood preparations, and containing 20 percent or less by dry
weight of sugar;



(4) certain confectioners' coatings containing over 10 percent
by dry weight of sugar, provided for in TSUS item 156.47; and

(5) certain edible preparations of gelatin containing over 10
percent by dry weight of sugar, provided for in TSUS item 182.90;

are practically certain to be imported into the United States under such
_conditions and in such quantities as to materially interfere with the USDA
price-support program for sugarcane and sugar beets. Commissioner Eckes finds
in the negative with respect to all other articles the subject of the

investigation.

Recommendations

Chairwoman Stern and Commissioners Lodwick and Rohr recommend that the

President impose an annual quota of 50,000 short tons on imports the subject
of their affirmative finding.

Vice Chairman Liebeler recommends that imports of certain of these

articles be made subject to fees.

Commissioner Eckes recommends that quotas be imposed on imports the
subject of his affirmative finding at a level equal to the quantity of such

imports which entered during calendar year 1982.

Background

On March 22, 1985, the Commission received a letter from the President
directing it to make an investigation under section 22(a) of the Agricultural
Adjustment Act (7 U.S.C. 624(a)) to determine whether certain articles are

being, or are practically certain to be, imported under such conditions and in



such quantities as to materially interfere with the price-support program of
the U.S. Department of Agriculture for sugarcane and sugar beets.

Notice of the Commission's investigation was published in the Federal
Register on May 1, 1985 (50 F.R. 18584). A public hearing was held in
washington, D.C. on July 17, 1985. All interested parties were afforded an
opportunity to appear and to present information for consideration by the
Commission.

This report is being furnished to the President in accordance with
section 22(a) of the Agricultural Adjustment Act. The information in the
report was obtained from information presented at the public hearing, from
interviews by members of the Commission's staff, from information provided by
other Federal agencies, and from the Commission's files, submissions by the

interested parties, and other sources.



VIEWS OF CHAIRWOMAN STERN, COMMISSIONER LODWICK, AND COMMISSIONER ROHR
I. Summary |

on March 22, 1985, the President requested the United States
International Trade Commission to conduct an investigation under section 22(a)
of the Agricultural Adjustment Act 1/ to determine whether certain articles
containing sugar are being or are practically certain to be imported under
such conditions and in such quantities as to reﬁder or tend to render
ineffective, or materially interfere with, the price-support program of the
U.S. Department of Agriculture (USDA) for sugarcane and sugar beets. 2/ The
President imposed emergency quotas, effective January 29, 1985, on some of the
articles subject to this investigation in Presidential Proclamation No.

5294. 3/ The emergency quotas were subsequently modified, effective May 19,
1985, by Presidential Proclamation No. 5340. 4/

We have determined that imports of certain powdered iced tea mixes,
lemonade mixes, cocktail mixes, beverage bases, and retail packaged
sugar/dextrose blends provided for in TSUS item 183.05, containing over 10
percent by dry weight of sugars derived from sugarcane or sugar beets, 5/ are
practically certain to be imported into the»United States under such

conditions and in such quantities as to materially interfere with the USDA

1/ 7 U.S.C. § 624(a). ,

2/ A copy of the President's letter to the Commission is presented in
appendix A of the Report of the Commission (Report).

3/ 50 F.R. 4187 (Jan. 30, 1985). See Report at App. A.

4/ 50 F.R. 20881 (May 21, 1985). See Report at App. A.

5/ "Powdered"” includes any dry amorphous crystalline forms and "retail”
includes "institutional.”
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price-support program for sugarcane and sugar beets. 6/ 7/ We recommend the
imposition of a quota covering these articles be limited to 50,000 short tons
annually.

With respect to the remaining articles covered by this investigation, we
have reached a negative determination and, therefore, recommend no remedies
for these items.

Our affirmative determination with respect to beverage bases and
sugar/dextrose blends is based primarily on the high volume of imports, the
rapid increase in imports since the imposition of sugar quotas in 1982, the
high sugar content of these articles, their comparatively low level of
processing, the ease with which imports could increase in the future, and the
enormous potential market that these imports could capture. The combination
of these factors indicates that imports of these articles are practically
certain to materially interfere with the price-support program if imports are

not subject to restrictions. 8/

6/ Commissioner Rohr determines that powdered iced tea mixes, lemonade
mixes, cocktail mixes, other beverage bases, and sugar/dextrose blends
provided for in TSUS item 183.05 are being or are practically certain to be
imported under such conditions and in such quantities as to materially
jnterfere with the USDA price-support program for sugarcane and sugar beets.

7/ Chairwoman Stern suggests that the following technical description of the
articles covered by the majority's affirmative determination, developed by the
Commission staff in consultation with the U.S. Customs Service, may be helpful
in implementing the recommended remedy, if adopted by the President:

Certain articles provided for in TSUS item 183.05,
containing over 10 percent by dry weight of sugars derived
from sugarcane or sugar beets, whether or not mixed with
other ingredients, except articles not principally of
crystalline structure and not in dry amorphous form.

8/ Commissioner Rohr notes that based on the modifications to the emergency
quotas contained in Presidential Proclamation No. 5340, the items upon which
he has made an affirmative finding are the principal items currently subject
to the emergency quota applicable to TSUS item 183.05. While he recognizes
that import data on individual products or categories of products covered by a
*basket category" TSUS item, such as item 183.05, is less than exact, he
believes it to be a reasonable conclusion from the data that imports of the
products in question are currently, as well as prospectively, materially
interfering with the USDA sugar price-support program.
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Oour negative determination on the remaining articles subject to this
jnvestigation is based on their negligible current impact on the price-support
program and a number of factors indicating that future imports are not
“practically certain” to materially interfere with the price-support program.
These factors include the low volume of imports, no significant changes in
import levels, market limitations on the future growth of imports, low sugar
content of many of the articles, high level of processing for many of the
articles (which makes their impact on the price-support program more remote
and calculations relatively more speculative), growth in the domestic
jndustries producing some of these articles, lack of a similar domestic
article for some of the ethnic or specialty food articles, and increased
demand for the imported articles based on factors other than their sugar

content.

II. Section 22 authority

The purpose of section 22 is to protect farm programs by authorizing the
imposition of import restrictions if imports impair or interfere with those
programs or increase their cost. Specifically, section 22 permits the
President to impose such import restrictions as are necessary if, after
jnvestigation and report by the Commission of its findings and
recommendations, he determines that "any article or articles are being or are
practically certain to be imported into the United States under such
conditions and in such quantities as to render or tend to render ineffective,

or materially interfere with," an agricultural price-support program. 9/

9/ 7 U.S.C. § 624.
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Material interference has been defined by the Commission to be "more than
slight interference but less than major interference.” 10/ The “practically
certain"” standard means that the probability of articles being imported in
such quantities and under such conditions as to cause material interference
must be highly likely. "Mere speculation as to future imports that will cause
harm to a program is not sufficient.” 11/ Thus, an affirmative determination
would be required if the Commission determines that imports of certain
sugar-containing articles have had a significant adverse effect on the
domestic price-support program or are highly likely to do so.

In gauging the effect of imports of various sugar-containing articles on
the price-support program, we have separately focused on certain categories of
imports for which data are available or can be derived with reasonable
accuracy. An analysis based on the total effect of all imports would be
inappropriate since an affirmative determination would cover many articles
that either have not had a significant effect on the program, either because
the volume is small, or because imports have remained stable or declined even
though the volume may be high. Import restrictions in such cases would
significantly burden legitimate trade without providing any corresponding
benefit to the sugar program.

Conversely, an analysis based upon individual effect of each different
product would not be practical because of the limitations of the available
data. Furthermore, distinctions between products, similar to those arising
from a like product analysis in title VII investigations, is neither required

by section 22 nor would it necessarily be consistent with the overall purposes

10/ Sugar, Inv. No. 22-45, USITC Pub. 1253 at 7 (1982).
11/ Certain Tobacco, Inv. No. 22-43, USITC Pub. 1174 at 3 (1981).
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of the statute. We have chosen a middle ground to analyze the effect of
imports of sugar-containing articles and have adopted TSUS item numbers as the
basis of our analysis. For certain "basket categories,” we have made
additional distinctions between groups of products based upon the level of
processing and sugar content of the articles. Such a methodology is

consistent with Commission practice in previous section 22 investigations. 12/

III. The price-support program for sugar

Section 201(h) of the Agriculture Act of 1949, as amended by the
Agriculture and Food Act of 1981, requires a price-support program for
domestically grown sugarcane and sugar beets for the 1982/85 crop years. A
purchase-agreement program was established at 16.75 cents per pound for raw
cane sugar processed between December 22, 1981 (the date of enactment of the
Agriculture and Food Act of 1981), and March 31, 1982. Effective October 1,
1982, a nonrecourse loan program was to be established with a loan rate of not
less than 17 cents per pound for raw cane sugar processed after March 31,
1982, but before July 1, 1983. The minimum loan rate for raw cane sugar was
to be increased to not less than 17.5 cents per pound on October 1, 1983 (for
sugar processed between July 1, 1983, and June 30, 1984), 17.75 cents per
pound on October 1, 1984 (for sugar processed between July 1, 1984, and June
30, 1985), and 18 cents per pound on October 1, 1985 (for sugar processed
between July 1, 1985, and June 30, 1986). The price for domestically grown
sugar beets was to be supported at a level that is fair and reasonable in

relation to the support level for sugarcane. 13/

12/ Certain Articles Containing Sugar, Inv. No. 22-46, USITC Pub. 1462 (1983).
13/ Report at A-13. .
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USDA has supported the price of refined sugar based on the historical
relationship between refined beet sugar net selling prices and raw cane sugar
prices for the period 1975-80 (1.13 cents to 1.00 cents). Loan rates vary by
region. For crop year 1984/85, processors may receive loans for raw cane and
refined beet sugar at national average prices of 17.75 cents and 20.76 cents
per pound, respectively. 14/

Loans under the sugar price-support program are nonrecourse loans. Sugar
processors can elect to forfeit to the Commodity Credit Corporation (CCC) the
sugar held as collateral on the loan and not be liable for any additional
amounts. However, sugar cannot be forfeited until 6 months after the loan is
obtained. Thus, the first loans for each crop year come due in May. A notice
of intention to forfeit must be given to the CCC at least 30 days prior to
forfeiture. 15/

The report of the Senate Committee on Agriculture, Nutrition, and
Forestry accompanying the Agriculture and Food Act of 1981 stated that the
Committee intended that the section 22 authority of the President be used to
prevent budgetary outlays. 16/ Thus, one of the primary goals of the sugar
price-support program is the avoidance of budgetary expenditures. Such
expenditures result when the program fails to maintain the market price above
the target price and domestic producers consequently forfeit sugar to the CCC.

USDA, in order to avoid loan forfeitures, has established the Market
Stabilization Price (MSP) above the loan rate. The MSP is the price

considered by the USDA to be the minimum market price required to discourage

Rep. No. 126, 97th Cong., 1st Sess. 106 (1981).
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forfeiture of sugar loans. The difference between the loan rate and the MSP
is the estimated freight and related marketing expenses for raw sugar, the
interest required to redeem a loan, and an incentive factor to encourage
processors to sell sugar in the marketplace rather than forfeit their

loans. 17/

IV. Considerations in prior section 22 investigations

In previous section 22 investigations, the Commission, in evaluating the
impact or likely impact of particular imports on the domestic price-support
program, has considered the volume of imports, rate of increase of imports,
estimated prices of imports, the percentage sugar content of imports,
production capability in other countries, the relationship of world production
to consumption, domestic production, loan stocks, changes in the net cost of
the operation of the price-support program, forfeitures to the CCC, carryover
of supplies for next year, and prices to the consumer as tools for discerning
the effect of imports on the price-support program. 18/ In this
investigation, the Commission has also considered whether increases in imports
of certain articles are the result of increased demand instead of avoidance of
the sugar quota, whether there is an economic incentive, related to sugar
costs, for the increase in imports, and whether theré are comparable domestic

products such that displacement of sugar demand is a possibility. 19/

17/ Report at A-13.

18/ Sugar, Inv. No. 22-41, USIIC Pub. 881 at 13-16, 21-22, 35-36 (1978);
Peanuts, Inv. No. 22-42, USITC Pub. 1124 at 509 (1981); Certain Tobacco, Inv.
No. 22-43, USITC Pub. 1174 at 4-22, 25-27 (1981); Casein, Mixtures in Chief
value of Casein, and Lactalbumin, Inv. No. 22-44, USITC Pub. 1217 at 3-13,
18-26 (1982); Sugar, Inv. No. 22-45, USITC Pub. 1253 at 5-10 (1982).

19/ See, e.g., Posthearing Brief of Chocosuisse at 6-9; Posthearing Brief of
CAOBISCO at 3-7; Posthearing Brief of Peter Paul Cadbury at 3-4.



12

V. The world and U.S. sugar markets

The domestic and world markets for sugar have historically been subject
to volatile changes. The world price for sugar has declined steadily from
24.80 cents per pound for the crop year 1980/81. 20/ In recent months, the
world price has dropped as low as 2.74 cents per pound. g;/' The price decline
can be traced to increased production, declining per capita consumption, and
inventories estimated at 43.4 percent of consumption. 22/ The effects of
these factors are disproportionately great on the world market because only 20
percent of world production is traded on that market with the remainder
consumed in the producing country, usually at prices set by the government, or
traded pursuant to preferential agreements. 23/

The U.S. sugar market has also experienced significant and rapid changes
in recent years. Per capita consumption of sugar has declined steadily since
1981 and is projected to decline further by 1986. 24/ Much of this decline is
attributable to increased consumption of substitute sweeteners, particularly
high fructose corn syrup (HFCS). The biggest change in demand for sugar
occurred in late 1984 when the major U.S. soft drink producers authorized
their bottlers to use 100 percent HFCS in soft drinks. This shift to use of
HFCS in soft drinks reportedly decreased U.S. demand for sugar by up to
500,000 short tons annually. 25/ In addition, U.S. consumption of non-caloric
sweeteners increased from 6 to 11 percent of total sweetener consumption

during 1980-84, while per capita consumption of sugar dropped from 83.6 pounds

S

/ Report at A-44.

21/ 1d. at A-45, Table 20.
22/ Id. at A-8-A-9.
23/ Id. at A-9. See also Report of the Commission, Inv.‘No. 22-49.

EZ/ Report at A-7-A-8.
25/ Economic Research Service, U.S. Department of Agriculture, Sugar and

Sweetener Outlook and Situation Report at 3, 13 (Dec. 1984).
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per year in 1980 to 67.5 pounds per year in 1984. 26/ Finally, fraud in the
drawback program has also led to significant increases in the U.S. supply of
sugar and has been estimated to be the largest commercial fraud conspiracy

ever investigated by the U.S. Customs Service (Customs Service). 27/

VI. Question of material interference

The evidence of record clearly indicates that the U.S. price for sugar
has been below the Market Stabilization Price (MSP) since November 1984.

Thus, the price-support program has failed to maintain an adequate domestic

sugar price. Forfeitures of sugar to the CCC in 1985 totalled 870.5 million
ﬁounds. 28/ Such forfeitures result in "adverse budgetary consequences™ for
the price-support program of the type that Congress desired to avoid.

The problems with thé program that resulted in such forfeitures, however,
cannot be traced to impbrts of sugar-containing articles. 29/ At best such
imports have had only a slight impact on the price-support program. A number
of other factors have undermined the program and have resulted in forfeitures

in 1985. First, the use of HFCS as an alternative to liquid sugar has

26/ Report at A-8.

27/ Wall Street Journal, Aug. 26, 1985, at 29, col. 3. Circumvention of the
sugar quota through fraud was typically accomplished by importing raw sugar
into the United States, processing it, and then selling it on the domestic
market outside the quota restrictions while simultaneously submitting reexport
documentation to the Customs Service and claiming drawback of import duties.
Importers were thereby able to obtain the benefits of high sugar prices and
also collect direct payments from the U.S. Government in the form of
drawbacks. It has been estimated by Customs Service officials that 250,000
tons of sugar per year have been illegally entering the U.S. market.
Washington Post, June 22, 1985, at Al, col. 6. Attorneys for the Customs
Service confirmed these newspaper accounts and are anticipating additional
indictments to be handed down in the near future.

28/ Investigations Memorandum INV-I-186 (Oct. 1, 1985).

29/ As discussed in notes 5, 7, infra, and 35, 42, supra, Commissioner Rohr
concludes that certain imports are currently having a significant impact on
" the price-support program.
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jncreased, especially in the soft drink industry. 30/ Second, use of
non-caloric sweeteners by U.S. food processors has increased. 31/ Third, per
capita consumption of sugar in the United States has declined. 32/ Fourth,
U.S. sugar production has been higher than anticipated. 33/ Fifth, there has
been fraud in the drawback provisions relating to the reexport of sugar. 34/
Sixth, the quotas on imports of raw and refined sugar allowed a significant
volume of sugar to enter the country in recent years. 35/ 36/

There are three different ways in which imports of sugar-containing
articles may be affecting the price-support program. Importers may be
extracting sugar from sugar blends or other sugar-containing products after
imporiation. USDA is concerned to a large extent with imports of relatively
unprocessed products which are imported principally for their extrac@able
sugar content or for their ability to directly substitute for domestic sugar.
According to USDA, dry mixtures with a high sugar content are being imported
and the sugar content of the product is later separated and marketed

domestically as sugar. 37/

30/ Report at A-44.
31/ 1d.
32/ 1Id. at A-7-A-8.
33/ 1d.
34/ 1d.

35/ 1d. at A-21. For quota year October 1, 1984-November 30, 1985, the
aggregate quota for raw and refined sugar to be consumed in the United States
was 2,675,000 short tons, raw value. The sugar content of all articles
subject to investigation imported in 1984 is estimated to be approximately
150,000 short tons.

36/ Commissioner Rohr concurs with his colleagues that the factors discussed
above have been, for the last several years, major factors contributing to the
problems of the sugar price-support program. However, he also believes
imports of certain sugar-containing articles, as previously defined, at the
current time are a comparable, if not precisely equivalent, problem.

37/ Posthearing submission of the USDA, response to question 1.
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Several parties to this investigation take issue with USDA's concern
about extraction. 38/ They note that on November 6, 1984, the Customs Service
issued a ruling banning all further importation of blends or mixtures of sugar
if the sugar mixture is to be separated or in any way altered after
importation. 39/ Pursuant to this ruling, a mixture of sugar and other
ingredients can be imported only if it is used in the form in which it is
imported. The ruling is enforced by the collection of affidavits from
importers who are subject to liability for fraud in the event of a
misrepresentation. The Customs Service has stated in a related ruling that
“there exists . . . a methodology to preclude circumvention of the quota
provisions.” 40/ Thus, it appears that extraction may no longer be a source
of material interference for the domestic price-support program. 41/

The second means by which imports of sugar-containing articles may be
materially interfering with the domestic price-support program is substitution
of semiprocessed sugar-containing articles for domestic sugar in domestic
manufacturing operations. Pursuant to this theory, imports of certain
articles with a high sugar content may be occurring for the purpose of
jindirectly gaining access to the low-priced sugar. The semiprocessed article
containing sugar provides substantial savings over domestic sugar and enables

the manufacturer to produce its final product at a significant cost savings.

38/ See, e.g., Posthearing Brief of Canadian Sugar Institute at 2-4;
Posthearing Brief of Grand Specialties, Inc. at 4.

39/ U.S. Customs Telex (Nov. 6, 1984). See Posthearing Brief of Canadian
Sugar Institute, Exhibit A.

40/ Letter from U.S. Customs Service (Nov. 7, 1984). See Posthearing Brief
of Canadian Sugar Institute, Exhibit D.

41/ Of course, the products from which sugar was being extracted could
continue to materially interfere with the price-support program through
substitution or displacement of domestic sugar, even though extraction is
prohibited.
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In evaluating the impact of substitution on the price-support program, the
Commission has considered whether the increased volume of imports is at the
expense of domestic production of similar articles and is large enough to have
had a significant effect on domestic sugar prices and the domestic sugar
program. 42/

The third means by which imports may be materially interfering with the
domestic price-support program is by displacing demand for U.S. sugar. For
example, this could occur if imports of sugar-containing articles are
increasing while U.S. production of similar articles is declining, either in
absolute or relative terms. This decline in production could translate into a
decline in demand for U.S. sugar and, thus, could have an impact on the
domestic price of sugar and the price-support program. Such a displacement
effect is indirect and difficult to assess, but nonetheless is a possibility

that the Commission has considered.

VII. Specific imports practically certain to materially interfere with the
USDA price-support program v

The past and current levels of imports of each article subject to this

investigation have not been sufficient to materially interfere with the

42/ Unlike a title VII investigation, section 22 investigations focus on the
condition of a farm program and not on the condition of a domestic industry
producing a like product. In this investigation, the condition of the
domestic industries producing products similar to the imported articles is
relevant only insofar as that condition has an impact on the price-support
program for sugar. This would be the case, for example, if there was a
significant decline in production that leads to a significant decline in
demand for U.S. sugar. To the extent a domestic industry producing an article
containing sugar is injured by imports of a similar article, other trade laws
are the proper avenue for redress; section 22 is not an appropriate vehicle
for such complaints.
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price-support program. 43/ However, we find that imports of certain powdered
jced tea mixes, lemonade mixes, cocktail mixes, beverage bases, and retail
packaged sugar/dextrose blends provided for in TSUS item 183.05, containing
over 10 percent by dry weight of sugars derived from sugarcane or sugar beets,
are practically certain to be imported under such conditions and in such
quantities as to materially interfere with the USDA price-support program
unless import restrictions are imposed. We have examined the price-support
program and its objectives, import levels, the sugar content of those imports,
the potential for future increases in those imports, and the effect of future
imports on the U.S. price for sugar and on the price-support program.

If the articles containing sugar which are covered by our affirmative
determination were allowed unrestricted entry into the United States, their
volume would multiply rapidly and the potential market for imports is great.
Given the current market for these articles, their high sugar content, the
economic incentive to import these articles, and the relative ease of
expanding foreign capacity to produce these articles, future imports of these
articles, in the absence of quotas, are practically certain to materially
interfere with the domestic price-support program.

Imports of the articles subject to our af}irmative determination totalled

2 million pounds in 1983. 44/ The volume increased to 19 million pounds in

43/ Commissioner Rohr disagrees with his colleagues on the majority that the
articles described below are not currently being imported in sufficient
quantities to materially interfere with the price-support program. While it
is not possible to determine precisely the exact level of importation of these
products at the present time (because precise import statistics are not
available for individual products in a "basket" TSUS item), the growth in
imports in 1984 and the current quota level of 84,000 tons, which applies
principally to those products, provide him a reasonable basis to believe that
current importations are materially interfering with the program.

44/ Our estimates based upon questionnaire responses and information
available from the U.S. Department of Commerce, Census of Manufactures.
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1984, and further to 25 million pounds for the first quarter of 1985. 45/ 46/
The estimated sugar content of those articles is 95 percent. 47/ Further,
domestic shipments of those articles equaled 618 million pounds in 1977 and
727 million pounds in 1982, the last year for which data are available. 48/
Given this huge potential market and the rapid growth in imports, there
appears to be no obstacle to continued rapid growth of imports in this area.
Should the level of imports of the articles subject to our affirmative
determination continue to grow at its current rate, it could easily exceed 200
million pounds next year. The sugar content of such a level of imports would
equal approximately 90,000 tons. According to our analysis, if the volume
were to increase as projected, it could cause a 1-1/2 cent deciine in the U.S.
price of raw sugar. 49/ Such a decline would significantly increase the
number of forfeitures of sugar under loan and would necessitate significant

budgetary expenditures of the type Congress sought to avoid.

VIII. Other imports not practically certain to materially interfere with the
price-support program

We have made a negative determination regarding imports of the following

articles: (1) sweetened cocoa provided for in TSUS jtem 156.45; (2) pancake

45/ 1d.

46/ Commissioner Rohr notes that because these articles are entered under
TSUS item 183.05, which is a basket category, these volume figures are
estimates, which may be substantially understated. He further notes that
given the rapid increases in volume of imports of these products over the last
2 years, data 5 to 6 months old are not a particularly reliable guide to the
current level of importation, which he believes to be substantially higher.

47/ Report at App. G, Table A-2.

48/ Our estimates based upon questionnaire responses and information
available from the U.S. Department of Commerce, Census of Manufactures.

49/ See Economics Memorandum EC-I-346 at Table 3 (Sept. 25, 1985).
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‘flour and other flour mixes provided for in TSUS item 183.01; (3) edible
preparations not specifically provided for (n.s.p.f.), other than beverage
bases and blends of sugars containing over 10 percent by dry weight of sugar,
provided for in TSUS item 183.05; (4) molasses provided for in TSUS item
155.35; (5) confectioners' coatings provided for in TSUS item 156.47;

(6) candy and other confectionery provided for in TSUS item 157.10; (7) edible
preparations of gelatin provided for in TSUS item 182.90; (8) edible
preparations containing over 5.5 percent by weight of butterfat and not
packaged for retail sale provided for in TSUS item 182.92; and (9) certain
mixed feed products provided for in TSUSA item 184.7070.

With regard to sweetened cocoa, the USDA stated that program interference

could result from the extraction of sugar from dry mixtures of sweetened cocoa
that would then directly displace U.S. sugar.'gg/ However, the problem of
extraction has apparently been resolved by a November 6, 1984, ruling of the
Customs Service banning all further importation of blends or ﬁixtures of sugar
if the mixture is to be separated or in any way altered after importation.
Moreover, imports of sweetened cocoa are not resulting in material
interference, nor are they practically certain to do so, through‘substitution
for domestically produced sweetened cocoa. The current level of imports,
while representing a significant growth over pre-quota levels, has not
reached, and is not likely to reach, a level that could have a material impact
on the sugar price-support program. Estimates of the maximum possible price
effect of recent increases in import levels of sweetened cocoa indicate that

such imports may have resulted in less than one-tenth of a cent reduction

50/ Posthearing submission of the USDA, response to question 56.
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in U.S. sugar prices. 51/ Such a minimal effect on prices, in turn, has only

a slight impact on the domestic sugar program. Further, given current levels

of consumption of sweetened cocoa, even if imports continue to increase, their
effect on price is not practically certain to result in material interference

with the price-support program. 52/

Similarly, in the case of pancake flour and other flour mixtures, USDA

has identified extraction as the means by which imports may materially
interfere with the price-support program. 53/ Again, extraction as a means
for avoiding the quota system should be adequately prevented as a result of
the November 6, 1984, Customs Service ruling. Furthermore, substitution for
domestic production is not likely. While imports have increased, the level of

imports has not changed significantly since 1980. 54/ 1In addition, the

51/ Report at A-52. It should be stressed that our estimates are the maximum
possible effect on price. There is a significant gap between this maximum
estimate and the minimum estimate, which is also provided. Maximum estimates
are less likely to be correct for relatively more processed products where the
assumption that the imported product is a perfect substitute for the domestic
product is less likely to be correct. This would be the case, for example, if
there is no domestic production of a similar product or if the sugar content
of the domestic product is different from that of the imported product. An
assumption of lesser substitution is also more warranted when the imported
products are highly differentiated from domestic products, such as by quality
or brand name or other attributes unrelated to sugar content. Maximum
estimates are more likely to be correct for imported products, such as
sweetened cocoa, that are used in the production of processed foods and are
typically very similar to the domestic product. These imported products are,
therefore, more likely to be displacing domestic products on a pound-for-pound
basis and more directly affecting the sugar price-support program. Moreover,
the estimates are based on the assumption that increased imports above
historic trends are not the result of increased demand. Such an assumption is
less valid for certain categories of processed food products in which new
products are being introduced, creating or responding to, new demand. These
new food products typically are classified in "basket" categories such as
edible preparations n.s.p.f. and candy and other confectionery.

52/ 1d. at A-18, Table 7.

53/ Posthearing submission of the USDA, response to question 56.

54/ Report at A-22, Table 9.
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increased level of imports corresponds to increased levels of U.S. production
and consumption. 55/ Therefore, it is far from clear that increased imports
are displacing U.S. production and are not merely in response to increased
U.S. demand. Finally, the current price impact of these imports is negligible
and it is unlikely that imports will increase to such a level so as to have a
significant effect on U.S. sugar prices. 56/ 1In this context, it is
noteworthy that the emergency quota on these imports, effective January 29,

1985, had not been filled as of August 16, 1985. 57/

The edible preparations n.s.p.f. that are the subject of our negative
determination cover a wide range of products. USDA is concerned that the
sugar content of these products could directly displace use of domestic sugar
through product manipulation or extraction from dry mixtures. 58/ In regard
to certain beverage bases and sugar blends, we have found such concern to be
well founded and have determined that imports of such products are practically
certain to result in material interference with the price-support
program. 59/ However, we reached a negative determination as to the remaining
products in this basket category.

For all products containing less than 10 percent sugar, the possibility

of any impact on the sugar program is extremely remote. Moreover, increased
imports of many of these products appeaf to be in response to increased demand

for ethnic foods for which there is little domestic production. 60/

(%]

Id. at A-20.

Id. at A-52, Table 25.

Id. at A-21.

58/ Posthearing submission of the USDA, response to question 56.

59/ For Commissioner Rohr's views, see notes 5, 7, 35, 42, supra.

60/ This category of articles includes, for example, egg rolls, ramen
(oriental soup mixes), chile con carne and frozen pizzas. See Report at App.
G, Table A-2.
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Therefore, displacement is not a major concern in this area. Moreover, given
the low sugar content of these items and the low volume of trade, it is
extremely unlikely that imports have had, or will have, any effect whatsoever
on the domestic price for sugar. 61/

For certain minced seafood preparations and ground or masticated coconut

meat or juice, available information indicates that there is no domestic
production of these products and, therefore, nothing to displace. 62/

Further, the level of imports is not significant, nor has it increased rapidly
subsequent to the imposition of the sugar quota. 63/ 64/

For cake decorations, the total volume of imports has been small and,
given market limitations, is not likely to reach a level that would result in
any measurable impact on U.S. sugar prices or the price-support program. The
remaining products (white chocolate, candy coatings, canned fruit pie
fillings, etc.) are not of the type that USDA is principally concerned with,
j.e., dry mixtures. 65/ These products are all at least semiprocessed
products from which extraction is not feasible. In addition, these products
are traditional items of trade for which there is little domestic produétion.

Further, they typically have only 40 to 60 percent by dry weight‘of sugar. 66/

61/ I1d.

62/ 1d. at A-27-A-28.

63/ 1d.

64/ Chairwoman Stern notes that there are other particular products in TSUS
jtem 183.05 that the President may wish to exclude from an affirmative
finding. For example, Milo, a beverage base composed of malt, milk solids,
sugar, and cocoa manufactured by blending of other ingredients into a wet mix
and co-drying under vacuum, is a traditional item of commerce with a sugar
content of 18 percent which apparently is not in any way likely to contribute
to material interference with the sugar price-support program. Milo is an
ethnic specialty food popular with West Indian immigrants for which there is
no comparable domestic product and, therefore, no possible displacement of
demand for U.S. sugar. Exclusion of Milo would not impair the effectiveness
of the recommended remedy.

65/ Posthearing submission of the USDA, response to question 1.

66/ Report at App. G, Table A-2.
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Imports of molasses, as defined in TSUS item 155.35, are also subject to
our negative determination. The volume of imports has fluctuated irregularly
since 1980, but the market penetration of imports has remained stable. 67/
The articles included in TSUS item 155.35 contain nonsugar solids and are used
primarily for their unique flavor and aroma, and not for their sugar
content. 68/ Moreover, extraction of sugar is not economically feasible.
Finally, the level of apparent consumption of these articles is limited to
approximately 40,000 short tons, a level that is not practically certain to
cause material interference with the price-support program, even if imports

increase their market share. 69/

Confectioners' coatings are also subject to our negative determination.
USDA stated that imports of confectioners' coatings could materially interfere
with the price-support program by displacement of demand for U.S. sugar
through increases in the volume and market share of imports. 70/ While
imports of confectioners' coatings have risen rapidly since the imposition of
the sugar quota, domestic shipments and apparent consumption have also
increased rapidly. 71/ Thus, at least some of the increases in imports are
due to increased U.S. demand and, therefore, may not be displacing U.S.
production. Further, current import levels are not high enough to have a
significant impact on the price-support program and are not practically
certain to do so given current trends in imports. Our estimate of the maximum

possible effect of recent increases in imports on U.S. sugar prices revealed

o

7/ 1d. at A-31, Table 12.

/ Id. at A-30.

_2_ Id. at A-29, Table 11.

70/ Posthearing submission of the USDA, response to question 56.
71/ Report at A-32.

|°‘|
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less than .05 cent decline in prices for U.S. sugar. 72/ Such an effect is no
more than slight interference with the program.

Candy and other confectionery is another basket category of articles and

it includes a wide variety of confections or sweet meats ready for
consumption, but does not include sweetened chocolate. It does include
chocolates that contain other items. USDA apparently no longer believes that
imports of candy and other confectionery pose a threat to the domestic
price-support program. USDA stated that their concern is with those products
that are being imported principally for their extractable sugar content or for
their ability to directly substitute for sugar use. 13/

USDA ﬁas indicated that they do not believe that highly processed
products ready for consumption pose a threat to the domestic price-support
program. We agree. Imports of many of these articles satisfy a distinct
market and often do not directly displace U.S. production. Much of the
increase in imports can be attributed to new products or high quality products
which do not compete directly with domestic products. They are frequently of
similar or higher price than comparable domestic products and their increased
importation appears to be attributable to many factors other than their sugar
content. Therefore, it is extremely difficult to trace any change in the
status of the price-support program to increases in these imports. Further,
there is a limit to the expansion of imports in this category as domestic
production and shipments are stable and many of the products carry brand name
jdentification with the consumer. Additionally, it would be anomalous to

determine that imports in this category (for example, chocolate bars

72/ 1d. at A-52, Table 25.
73/ Posthearing submission of the USDA, response to question 33.
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containing nuts) are materially interfering with the program when other
products (for example, plain chocolate bars) are not even subject to
investigation. 74/

While we calculated a maximum effect on U.S. prices due to increased
imports of these articles of as much as approximately 0.5 cent, the scope of
this category is large, and the possible expansion of imports is subject to
constraints, such as more complex production processes and brand name
jdentification, that are not present for beverage bases and sugar blends. 75/
Moreover, our estimate assumes a one-to-one displacement of demand for U.S.
sugar that is less valid when dealing with highly processed retail articles
with brand name identification and when some of the increased imports are
attributable to increased demand for imported confectionery or for high
quality confectionery for which there may not be a similar domestic product.
A purely econometric analysis of import volumes in this category is thus
inappropriate. Therefore, we find it extremely unlikely that the effect of
imports of these articles has been as much as 0.5 cent and that the real
effect is much less.

For edible preparations of gelatin, the available data were extremely
sparse. That data did reveal, however, that there has been significant growth

in the imports of edible preparations of gelatin since the imposition of the

sugar quota. The level of imports in terms of value, however, has not yet

74/ The scope of the Commission's investigation is limited to those articles
listed in the President's letter. See Report at App. A. The Commission,
however, in considering the possible causes of problems with the domestic
price-support program may consider the impact of imports not subject to the
investigation. In this context we have estimated the price impact of
jincreased imports of sweetened chocolate to be 0.24 cent. Economics
Memorandum EC-I-346 at Table 3 (Sept. 25, 1985).

15/ Report at A-52, Table 25.
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reached $7 million and is estimated to be 12.7 million pounds for fiscal year
1984-85. 76/ Thus, even though the increase in imports may be due to attempts
to circumvent the sugar quota, such circumvention has not reached a
significant level in terms of its impact on U.S. sugar prices or the
price-support program. 77/ We estimated the price effect of increased imports.
of gelatin at .04 cent. 78/ Moreover, there does not appear to be the same
kind of unlimited potential growth for imports of gelatin as there is for

imports of beverage bases.

Imports of edible preparations containing over 5.5 percent by weight of

butterfat and not packaged for retail sale are subject to section 22 import
restrictions designed to protect the price-support program for milk. 79/
Since the President stated in his request to the Commission that the
jnvestigation regarding sugar-containing articles is to consider only those
articles not covered by other import restrictions, this category is not within
the proper scope of the investigation and no determination is appropriate. 80/
With regard to mixed feed products, USDA was concerned with the potential
for extraction of sugar from imported feed products. As noted previously, the
Customs Service ruling on extraction should eliminate any threat to the
price-support program by means of extraction of sugar from these imports.
Further there is no known domestic production of animal feeds containing

sugar; therefore, substitution and displacement are also not applicable.

76/ Id. at A-40, Table 18.

71/ Demonstration of intent to avoid the quota is not sufficient for an
affirmative finding, although it may be relevant in considering future import
trends. The principal focus of a section 22 investigation is whether imports
of certain articles are causing, or are practically certain to cause, material
interference with the price-support program.

78/ Report at A-52, Table 25.

79/ Id. at A-41.

80/ Id. at App. A.
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IX. Remedy

Section 22(b) permits the President to impose such import fees (up to 50
percent ad valorem) or quantitative restrictions (up to 50 percent of the
imported articles entered or withdrawn from warehouse during a representative
period) as are necessary in order that the imported articles will not render
or tend to render ineffective, or materially interfere with, the USDA
price-support program. 81/ The President cannot impose both fees and quotas
on the same articles, but he can impose fees on some‘articles and quotas on
others. 82/

We conclude that quotas are more appropriate than fees even though, as a
general rule, we prefer fees because they tend to distorﬁ trade less. In the
present case, imposition of the maximum fee of 50 percent ad valorem would
still not raise the price of most imported articles which are the subjects of
our affirmative determination to levels sufficiently high that they would not
be attracted to the U.S. market because of the disparity between U.S. and
world sugar prices. Even if the world price suddenly rose to a level where
the maximum fee would be adequate, we question, in view of the recent
volatility of world prices, whether a fee would be appropriate in the absence
of some assurance that world prices would not quickly decline.

We recommend that quotas should be set at 50,000 short tons per year.
Imports of these beverage bases and sugar blends occurred in significant
volumes prior to the impusition of quotas on sugar. Moreover, the volume of
imports was approximately 40,000 short tons in 1984. 83/ Given that we have

determined that imports of these articles pose a threat to the program if

81/ 7 U.S.C. § 624(b).
82/ United States v. Best Foods, Inc., 47 Cust. & Pat. App. 163 (1960).
83/ Report at App. G, Table A-2.
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they are allowed to grow without limitation, we believe that the
"representative period" should be the period prior to the imposition of
emergency quotas on these items. The 50,000 short ton limit is a level that
will preserve historical trade but will prevent material interference with the

price-support program due to imports of these sugar-containing items. 84/

84/ Commissioner Rohr also notes that he believes that the 50,000 short ton
limitation is a sufficient reduction from what he believes is the likely
current level of importation to eliminate the material interference caused by
these imports to the sugar price-support program.
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STATEMENT OF VICE CHAIRMAN LIEBELER

I. INTRODUCTION

On the basis of the information developed in Certain
Articles Containing Sugar, Inv. No. 22-48, I determine that
sweetened cocoa, confectioners' coatings, candy and other
confectionery, edible preparations of gelatin, pancake flour
and other flour mixes, and certain other edible preparations,
provided for in items 156.45, 156.47, 157.10, 182.90, 183.01,
183.05 of the Tariff Schedules of the United States (TSUS), are
practically certain to be imported into the United States under
such conditions and in such quantities as to render or tend to
render ineffective, or materially interfere with; the USDA
price support program for sugarcane and sugar beets. I make a
negative determination with respect to the remaining articles
covered by this investigation (edible molasses TSUS 182.92,
mixed feed products TSUSA 184.7070, and edible preparations
containing over 5.5 percent butterfat, TSUS 182.92).

To remedy this material interference, I am recommending
fees on the articles on which I voted affirmative. The price
support program on sugarcane and sugar beets has already
distorted the market for sugar and sugar containing

articles.1 The restrictions that I now recommend to the

lThe International Trade Commission has no authority over
Department of Agriculture (USDA) price support programs. I am
aware that price support programs such as the sugar progranm
generally reduce social welfare in the United States and
globally. See Tarr, D. & Morkre, E., Agqregate Costs to the
United States of Tariffs and Quotas on Imports chapter 4
(1984). Nothing herein should be construed as support for such

programs. These programs are enacted by Congress. The
Commission's role is limited to assessing the effect of imports
on the USDA's programs and recommending appropriate relief.
Section 22 of the Agricultural Adjustment Act of 1933, as
amended, 7 U.S.C. 624 (1984).
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President have been designed to reduce to the greatest extent

possible the national welfare costs inherent in the sugar
support program. To do this, I now recommend that the
President institute a broad array of fees on sugar containing
articles. |
II. EFFECT OF IMPORTS OF SUGAR CONTAINING ARTICLES

Congress instituted the current price support program for
raw sugar in 1981. If sugar containing products are being
imported into the United States under the same conditions and
in the same quantities as when Congress last reviewed the sugar
support program..then these imports cannot render ineffective
or cause material interference with the sugar support
program.2

Since January 1982, the world price for raw sugar has
declined, increasing the gap between the world and U.S.
px:ices.3 As a result, the price of foreign produced sugar
containing articles relative to those produced domestically.
Over time, there has been and there will continue to be a trend

toward increased production of sugar containing articles abroad

2Certain Tobacco, Inv. No. 22-47, USITC Pub. No. 1644 at 29
(Feb. 1985) (Statement of Vice Chairman Liebeler) ("It is
incumbent upon the Commission to assume that the level and
condition of imports at the time of the last legislative change
were within the contemplation of Congress, and therefore can
not constitute a material interference to the program unless
Congress indicates otherwise.")

3Report at A-45, Table 20.
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in order to obtain lower cost sugar and thereby reduce the

total cost of producing sugar containing articles.
Domestically produced sugar containing articles will be unable
to compete with foreign produced sugar containing articles.
Demand for domestic sugar will therefore drop. As a result,
either forfeitures will occur or the USDA will have to tighten
the quota on raw sugar.

The available data show that imports of several categories
of sugar containing articles have increased substantially since
1981.4 Such imports are practically certain to increase even
further in the absence of some form of import restriction as
more production of sugar containing articles moves overseas.
Thus., imports of sugar containing articles are practically
certain to enter the U.S. under diffehent conditions and in
higher quantities than in 1981 when Congress instituted the
program.5

In order to prevent forfeitures of sugar the USDA would

have to restrict the level of raw sugar imports further. Thus,

4The estimated increase in imports of sugar containing
articles due to the price support program on raw sugar is
provided in the Report at A-50, Table A-50.

SSee Prehearing Brief, USDA at 2 ("The threat to the
Department's sugar price support program will not disappear as
long as a price differential between world and domestic market
sugar of the current magnitude (18 cents per pound) exists.
This differential encourages importers and exporters alike to
seek out whatever means possible to market world priced sugar
at U.S. domestic prices.")
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the second question is whether the adjustment of the quota by

the USDA would either render or tend to render ineffective, or
materially interfere with, the program. By lowering the quota
level, the USDA could achieve the program objective of meeting
the market stabilization price without purchasing any
sugar.6 Thus, the program would not be rendered ineffective
by increased imports of sugar containing articles.

There appears to be another important aspect to the sugar
support program, the transfer of wealth abroad.7 The USDA
has chosen to support the price of sugar by an import quota.
It has also sought to achieve this objective with the least
restrictive quota possible in the sugar market. 1Increases in
imports of sugar containing articles, although they would
reduce consumer welfare cost, would materially interfere with

this objective of the program by forcing USDA to significantly

6In the extreme case, with production costs assumed equal and
transportation costs assumed to be zero, all sugar containing
articles would be produced overseas. The quota on raw sugar
imports would move toward zero and the U.S. government would be
buying up all domestic production of sugar. Because production
costs are not equal and transportation costs are not zero, in
addition to the fact that there will always remain some
domestic demand for raw sugar as raw sugar, there would never
be 100% forfeitures. 1If sufficient demand for raw sugar
remained, there might be no forfeitures at all.

7For instance, the same level of benefit could be provided to
the producers of raw sugar with a direct subsidy. Such a
policy would make the sugar program an on-budget expense, but
it would reduce the cost to the United States as a whole for
the program.
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tighten the quota.

III. REMEDY RECOMMENDATION

In evaluating potential remedies, I seek to choose the
least costly way of allowing the USDA to achieve its program
objectives. I have determined that a schedule of tariffs on
certain sugar containing articles would be the least costly
solution to the problen.

Quotas allocated to foreign interests are generally viewed
as a nation's most expensive form of import relief, with
consumers suffering costs far in excess of the value of the
relief to the domestic industry protected by the quota.8
Quotas may. however, be justified if the country imposing the
quota receives sufficiently valuable compensation for its
transfer of quota rents to foreign interests. Tariffs,
although they also impose welfare costs, are generally
preferred to quotas because then the domestic government,
rather than foreign firms, receives the rents created by the
relief.

The fact that the U.S. has chosen to use a quota to bolster
the price of sugar instead of a tariff implies that the U.S.
believes that it is benefitting more by transferring the quota
rents to foreign countries than it would by collecting tariff

revenues. Any restriction in the quota allocation because of

8see e.g. Tarr & Morkre, supra note 1.
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increased imports of sugar containing articles would cost the

U.S. by decreasing what it sought to transfer. 1In order to
maintain this program of transfers to selected foreign
interests at current levels, it is necessary to impose fees on
sugar containing articles.9 Our Office of Economics has
calculated the fees on sugar containing articles that would
minimize the welfare cost of restr<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>