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REPORT TO THE PRESIDENT ON
INVESTIGATION NO. 22-46

CERTAIN ARTICLES CONTAINING SUGAR

UNITED STATES INTERNATIONAL TRADE COMMISSION
December 16, 1983

Findings

"With respect to articles covered by Proclamation No. 5071.--0On the basis
of the information developed during this investigation, the Commission finds

that--

(1) blended sirups provided for in Tariff Schedules of the
United States (TSUS) item 155.75, containing sugars derived
from sugar cane or sugar bheets, capable of being further
processed with similar or other ingredients, and not
prepared for marketing to the retail consumers in the
identical form and package in which imported; &nd

(2) articles containing over 65 percent by dry weight of sugars
derived from sugar cane or sugar beets, whether or not mixed
with other ingredients, capable of being further processed
or mixed with similar or other ingredients, and not prepared
for marketing to the retail consumers in the identical form
and package in which imported, all the foregoing articles,
provided for in TSUS items 155.75 and 183.05, except articles
within the scope of other import restrictions provided for in
part 3 of the Appendix to the TSUS,

are practically certain to be imported into the United States under such
conditions and in such quantities as to materially interfere 1/ with the

price support program for sugar cane and.sugar beets of the U.S. Department

of Agriculture.

The Commission is equally divided on whether articles provided for in

TSUS items 156.45 and 183.01, as described above in (2), are being, or are

1/ Commissioner Stern finds that such imports are practically certain to
tend to materially interfere with the price support program for sugar cane and
sugar heets of the U.S. Department of Agriculture. :



practically certain to be, imported into the United States under such
conditions and in such quantities as to render or tend to render inéffective,
or materially interfere with, the price support program for sugar cane and
sugar beets of the U.S. Department of Agriculture. Chairman Eckes and
Commissioner Lodwick find in the affirmative 1/ and Commissioners Stern and

Haggart find in the negative.

~ With respect to other articles.--The Commission finds that--

(1) articles provided for in TSUS items 183.01 and 183.05,
containing not less than 25 percent but not over 65 percent
by dry weight of any sugars or blends of sugars provided
for in subpart A of part 10 of schedule 1 of the TSUS,
whether or not mixed with other ingredients, and capable of
being further processed or mixed with similar or other
ingredients; and

(2) all other articles, wherever classified in the TSUS,
containing over 65 percent by dry weight of
sugars derived from sugarcane or sugar beets, whether or
not mixed with other ingredients, and capable of being
further processed or mixed with similar or other
ingredients, except articles the subject of the
Commission's affirmative determination and except articles
within the scope of other import restrictions provided for
in part 3 of the Appendix to the TSUS,

are not being, and are‘not practically certain to be, imported into the United
States under such conditions and in such quantities as to render or tend to
render ineffective, or materially interfere wigh; the price support program

for sugar cane and sugar béets of the U.S. Department of égriculture.

1/ More specifically, Chairman Eckes and Commissioner Lodwick find that such
articles are practically certain to be imported into the United States under
such conditions and in such quantities as to materially interfere with the
price support program.



Recommendations

Chairman Eckes and Commissioner Lodwick recommend that the President

continue, for such time as is necessary, the zero quotas on the articles the
subject of Proclamation 5071.

Commissioners Stern and Haggart recommend that the President modify the

quotas set forth in Proclamation 5071 so as (1) to permit the entry of 165,000
short tons (128,000 short tons raw sugar equivalent) per vear of the blended
sugar sirups (provided for in TSUS item 155.75) and certain other articles
containing over 65 percent by dry weight of sugar (provided for in TSUS items
155.75 and 183.05) which are the subject of their affirmative determination;
and (2) to exclude from the quotas articles containing over 65 percent by dry

weight of sugar provided for in TSUS items 156.45 and 183.01.

Background

On June 29, 1983, the Commission received a letter from the President
directing it to make an investigation under section 22(a) of the Agricultural
Adjustment Act (7 U.S.C. 624(a)) to determine whether certain articles
containing sugar are being, or are practically certain to be, imported under
such conditions, at such prices, and in such‘éuantities as to render or tend
to render ineffective, or materially inferfere with, the price support program
of the Department of Agriculture for sugar cane and sugar beets.

Notice of the Commission's investigation was published in the Federal
Register on July 13, 1983 (47 F.R. 32093). A public hearing was held in
Washington, D.C. on October 25, 1983. All interested parties were afforded an
opportunity to appear and to present information for consideration by the

Commission.



-

This report is being furnished to the President in accordance with
section 22(a) of the Agricultural Adjustment Act. The information in the
.report was obtained from responses to Commission questionnaires, from
information presented at the public hearing, from interviews by members
of the Commission's staff, from information provided by other Federal
agencies, and from the Commission's files, submissions by the interested

parties, and other sources.
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STATEMENT OF CHAIRMAN ALFRED ECKES AND COMMISSIONER SEELEY G. LODWICK

Introduction

The President has asked the Commission to determine, pursuant to section
22 of the Agricultural Adjustment Act (7 U.S.C. 624), whether certain blended
sugar 1/ sirups provided for in TSUS item 155.75, whether certain articles
containing not less than 25 percent by dry weight of sugar or sugar blends
profided for in TSUS items 183.01 and 183.05. and whether any other articles
containing over 65 percent by dry weight of sugar are being, or are
practically certain to be, imported into the United States under such
conditions and in such quantities as to render or tend to render ineffective,
or materially interfere with, the price-support program of the U.S. Department
of Agriculture for sugarcane and sugar beets. Pending receipt of the
Commission's report, the President took emergency action pursuant to section
22(b) and imposed a zero quota on certain of the articles to be covered by the
Commission's investigation. 2/ The full text of the President's letter
requesting the investigation and his action imposing the emergency quotas
(Proclamation 5071 of June 28, 1983) are set forth in Appendix A to this
report.

For reasons set forth below, we have determined that blended sugar sirups

provided for in TSUS item 155.75 and certain other articles containing over 65

"1/ For the purpose of this statement, the term "sugar" refers to sugars
derived from sugarcane and sugar beets. -

2/ The President imposed emergency quotas only on the blended sugar sirups
provided for in TSUS item 155.75 and articles containing over 65 percent by
dry weight of sugar provided for in TSUS items 155.75, 156.45, 183.01, and
183.05. He did not impose quotas on other articles containing over 65 percent
by dry weight of sugar or those containing between 25 and 65 percent.
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'.percent by dry weight of sugar provided for in TSUS items 155.75, 156.45,
183,01, and 183.05, 3/ are practically certain to be imported into the United
States under such conditions and in such quantities as to materially interfere
with the USDA price-support program for sugarcane and sugar beets. The
articles subject to our affirmative determination are the same as those which
are the subject of the President's emergency quota action in Proclamation
5071. We have made a negative determination with respect to the remaining
articles covered by this investigation.

We agree with the emergency action taken by the President in Proclamation
5071 and recommend that this action be continued for such time as is necessary

to prevent interference with the price-support program.

Sugar, the price-support program, snd Presidential actions

Sugar has been an important and controversial product in world trade for
centuries. It is a basic agricultural commodity, probably produced and
consumed in more countries than any other agricultural commodity. Because of

its importance to consumers and growers in many economiecs, sugar is one of the

3/ More specifically—-
Blended sirups provided for in TSUS item 155.75, containing sugars
derived from sugarcane or sugar beets, capable of being further
processed or mixed with similar or other ingredients, and not
prepared for marketing to the retail consumers in the identical form
and package in which imported; and,

Articles containing over 65 percent by dry weight of sugars derived
from sugar cane or sugar beets, whether or not mixed with other
ingredients, capable of being further processed or mixed with
similar or other ingredients, and not prepared for marketing to the
retail consumers in the identical form and package in which
imported; all the foregoing articles, provided for in TSUS items
155.75, 156.45, 183.01 and 183.05, except articles within the scope

of other import restrictions provided for in part 3 of the Appendix
to the Tariff Schedules of the United States.
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most regulated of all agricultural commodities. Most countries regulate
production, imports, exports, or prices in some manner. 4/ The International
Sugar Organization (ISO), which consists of sugar importing and exporting
countries, has sought to stabilize world prices through export quotas and
stockpiling mechanisms since its formation in 1931. 5/

World sugsr prices vary widely from year to year. Only about 20 percent
of world sugar production enters the international market; most sugar is
consumed in the country in which it is produced. 6/ The international market
acts, in essence, as & clearing house for countries with excess sugar
production. Adverse weather conditions, governmental actions, and other
factors can significantly affect the amount of sugar which is sold or
purchased in the international market. These factors can have a
disproportionate effect on world prices because most large sugar producing and
consuming nations insulate their own markets, to varying degrees, from changes
in world prices. 7/ As an example of price volatility, the present world
price, which has been about 9 to 11 cents per pound (f.o.b. Caribbean) in
recent months, is substantially higher than the 6 to 7 cents per pound price
which prevailed from June 1982 through April 1983, 8/ but is far below the
record price of 57 cents per pound reached in November 1974.

The United States is the second largest importer, third largest consumer,

and sixth largest producer of sugar in the world. 9/ Imports have accounted

4/ Report, at A-45.

5/ Report, at A-46. The role of the ISO is discussed further at pages 15-16
of this statement.

6/ Report, at A-l4.

1/ Report, at A-45,

8/ Report, at A-50.

9/ Report, at A-15.
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for about 35 to 40 percent of U.S. consumption in recent years. To provide
growers with the assurance needed to sustain domestic production and to
protect U.S. consumers from the wide variations in supply, demand, and price
in the world market, the United States has imposed a variety of tariffs and
quotas on imports of sugar and has provided price-support and other programs
for domestic sugar growers.

The United States has a long history of actions involving sugar and
sugar-containing articles and mixtures. Prior to 1934, the United States
relied primarily on high tariffs to prevent the entry of sugar. Between 1934
and 1974, the United States relied principally on import quotas on raw and
refined sugar authorized by a series of sugar acts, including the Sugar Act of
1948, which, in smended versions, regulated sugar imports through the end of
1974. Congress recognized that imports of sugar-containing articles and
mixtures could circumvent the Sugar Act quotas on raw and refined sugar. 1In
1962, Congress amended the 1948 act to automatically extend the quotas to
sugar-containing products and mixtures which did not have a recent history of
imports, unless the Secretary of Agriculture specifically found that such
imports would not substantially interfere with the objectives of the act.
Congress also authorized the Secretary of Agriculture to extend the quotas to
sugar-containing products and mixtures which had a history of importation if
he found that such imports would substantially interfere with the attainment

of the objectives of the act. 10/ Thus, the Sugar Act regulated imports of

10/ Section 6 of the Sugar Act Amendments of 1962, Pub. Law 87-535, 76 Stat.
156. The section was "aimed at preventing abuses". See the report of the
Senate Committee on Finance, S. Rep. No. 1631, 87th Cong., 2d Sess. (1962), as
reprinted in 1962 U.S. Code Cong. & Admin. News, at 1923.
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sugar-containing articles and mixtures as well as imports of raw and refined

sugar.

Since 1974, the President has been required, by the sugar "headnote" set
forth in the Tariff Schedules, to maintain duties and quotas at all times on
imports of raw and refined sugar (provided for in TSUS items 155.20 and
155.30). This headnote authority was negotiated under the GATT in 1950 and
1951 and is contained in the 1967 Geneva Protocol to the GATT. 11/

Sugar has been the subject of various price-support programs administered
by USDA under the authority of the Agricultural Act of 1949. The present
program, which was authorized by the Agriculture and Food Act of 1981,
provides for price supports and loans by the Commodity Credit Corporation
(CCC) through crop-year 1985. However, Congress, in passing the 1981
legislation, made it clear that it expected the President to impose
sufficiently high duties and fees and sufficiently restrictive quotas under
his headnote and section 22 authority so as to avoid having the CCC acquire
any sugar. 12/

Since passage of the 1981 program, the President has acted several times
to adjust duties, fees, and quotas so as to insure that the domestic sugar

price remains sufficiently above the support price so that the CCC will not be

11/ The President's authority is set forth in headnote 2, subpart 10(A) of
schedule 1 of the TSUS. The headnote requires that a tariff of between 0.625
cents and 2.8115 cents per pound, raw value, and a quota (which need not be
restrictive) be in effect at all times.

12/ The Senate Committee on Agriculture, Nutrition and Forestry projected
that there would be no costs in operating the program "provided that import
fees and duties are able to maintain the market price at a level above the
minimum loan or purchase level. 1In this case, there would be no CCC
acquisition of sugar loan stocks."” The Congressional Budget Office cost

estimates also projected no outlays for the program. See S. Rep. No. 126,
97th Cong., 1lst Sess. (1981), at 239, 252.
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required to acquire domestic sugar. On December 23, 1981, he issued
Proclamation 4888, in which he invoked his authority in the sugar headnote and
raised duties to the maximum level permitted, 2.8125 cents per pound, raw
value. At the same time, he issued Proclamation 4887, in which he took
emergency action under section 22 and imposed a fee on sugar. The Commission
commenced investigation No. 22-45 as a result of the President's emergency fee
action. While the Commission investigation was pending, falling world sugar
prices caused the President to take additional action. On May 5, 1982, the
President issued Proclamation 4941 and again invoked his headnote authority
and reduced the amount of sugar which could enter under the headnote
quota. 13/ At the same time, he issued Proclamation 4940, which superseded
Proclamation 4887 and modified the emergency section 22 fees. In June 1982
the Commission completed its section 22 investigation and advised the
President that it had made an affirmative determination and recommended that
the actions taken in Proclamations 4888, 4940, and 4941 remain in effect. 14/

The present Commission investigation is the result of the President's
latest action to protect the price-support program and prevent the CCC from
having to purchase sugar. Oﬂ June 28, 1983, the President issued Proclamation
5071 and imposed a zero quota on certain su;gr—containing afticles which were
not being imported at the time of or prior to hi# May 1982 action, but which

were subsequently imported as a result of the large difference between the

13/ Procleamation 4888, which raised duties under the headnote, did not
modify the quota then in effect.

14/ Sugar: Report to the President on Investigation No. 22-45. . . , USITC
Publication 1253, June 1982.

10
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U.S. and world price for sugar. At the same time, the President requested
that the Commission commence this investigation to examine the impact of

imports of both sugar-containing articles subject to emergency action under

Proclamation 5071 and certain other sugar-containing articles.

Imports practically certain to materially interfere with USDA program

We find that, in the absence of the President's action of last June 28
(Proclamation 5071), imports of the sugar-containing articles the subject of
that action are practically certain to be imported under such conditions and
in such quantities as to materially interfere with the USDA price-support
program for sugar. In so finding, we have examined in particular the
price-support program and its objectives, import levels, price differences
between the domestic and imported products, world stocks of sugar, and the
ability of foreign producers to ship significant quantities of the subject
articles to the United States. 15/

We have also carefully examined the submissions and testimony of the
various parties to this proceeding. We have given considerable weight to the
arguments made by USDA, since it is that agency which administers the program
and is in the best position to know when the goals of the program are
threatened and what action is necessary to fémedy the problem. Other parties

may, of course, rebut the assertions made by USDA, but unless they can do so

15/ In section 22 investigations, the Commission's task is limited by
statute to determining the impact, present or potential, of imports on the

price-support program and, when appropriate, recommending a remedy.

Accordingly, we have not looked behind or questioned the program or its
administration.

11
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persuasively, we accord great weight to USDA's contentions and supportihg
information. 16/ 1In the present investi;atibn, we have found that USDA's
assertions with respect to Proclamation 5071 imports were not persuasively
rebutted.

USDA program.--The USDA price-support program for suga?ﬁane and sugar
beets operates through a system of nonrecourse loams on U.S.-produced raw and
refined sugar. Processors and refiners are eligible to receive loans through
the.CCC. The loans aré based on the support priqe, and sugar is the
collateral for the loan. Forfeitures (i.e., CCC aqguisitions of sugar) occur
only at the end of the fiscal year, September 30. 1In order to prevent
forfeiture, USDA must maintain the market price at a level which exceeds the
market stabilization price.

In passing the legislation which provides for the present price-support
program, Congress made clear its desire that, for budgetary reasons, the CCC
not acquire any sugar. The quotas, duties, and fegs imposed by the President
are for the purpose of maintaining the domestic priqelat a level sufficiently
above the loan ratg to-insu;e thgt sugar is not forfeited to the U.S.
Government. Thus far, USDA has succengd in maintaining the market price at a
level high enough to avoid the forfeiture of any sugar.i

Imports.——Ihére are two classes of products whicﬁ are the subject of our
affirmative determination and the President's emergéncy action-—-(1) blended
sirups provided for in TSUS item 155.75,; and (2) other articles containing

over 65 percent by dry weight of sugar, including flavored sugars and sirups

16/ See, for example, the Statement of Commissidnef Catherine Bedell in

Certain Tobacco: Report to the President on Invest15at1on No 22-43. s
USITC Publication 1174, August 1981, at 27.

12



13
(other than blended) provided for in TSUS item 155.75, sweetened cocoa
provided for in TSUS item 156.45, pancake flour and other flour mixes and
refrigerated doughs provided for in TSUS item 183.01, and certain other edible
mixtures not elsewhere provided for (such as certain sugar-cocoa powder
mixtures) provided for in TSUS item 183.05. 17/ There is no evidence of
imports of any of these emergency quota articles (which are packaged in bulk)
priof to the time that the President imposed restrictive quotas on May 5,
1982, in Proclamation 4941.

Imports of blended sirups, the first class of articles, began to enter in
May 1982, immediately after Proclamation 4941 took effect. 18/ From that time
until June 29, 1983, when imports were halted by Proclamation 5071, imports
increased at a rapid rate. By June 1983, imports had increased to an
annualized level of 257,000 metric tons, 19/ equivalent to almost 10 percent
of 1982-83 U.S. imports of raw and refined sugar. Most such imports contained
90 percent or more sugar and were of Canadian origin. 20/

There is evidence of imports of two of the four types of articles covered
in the second class of sugar-containing articles, and a high probability that
imports of the third and fourth types will occur if the world price of sugar
remains low. Imports of flavored sugars (TSUS item 155.75), all from Canada
and Brazil, began in February 1983 and had reached a significant level when

they were halted in June. 21/ A sizable quantity of sucrose and dextrose

17/ A more detailed description of these products can be found in the report
at A-16 and A-20-21.

18/ Report, at A-18.

19/ Based on USDA estimates. See report, at A-19.

20/ Report, at A-18.
21/ Report, at A-23.

N

13
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blends (TSUS item 183.05), estimated by the Canadian Sugar Institute at 13,000
metric tons, entered from Canada between May 1982 and June 1983. 22/ 1In
addition, beginning in January 1983, a significant amount of the blending took
place in U.S. foreign trade zones. 23/ There is also an indication of imports
of cocoa-sugar blends (65-75 percent sugar) (TSUS item 183.05). 24/

There were no imports of sweetened cocoa containing over 65 percent sugar
recorded under TSUS item 156.45, and there should not have been any. 25/ This
item covers only cocoa-sugar mixes containing less than 65 percent by weight
of sugar. However, USDA believes that imports of such mixes containing over
65 percent sugar mey improperly enter under this item and that the item may be
used to evade the quota. 26/ The information developed in this investigation
confirms USDA's concerns. Similarly, there apparently have been no imports of
pancake flour and flour mixes and refrigerated doughs containing over 65
percent sugar (TSUS item 183.01) in recent years. 27/ However, we agree with
USDA that significant imports are likely if the world price of sugar remains
low.

Prices.--As we briefly stated in the introduction to this statement, the

world price for sugar historically has been volatile. Generally, only about

20 percent of world sugar production is available for trading in the world

22/ Report, at A-24,

23/ Report, at A-45.

24/ Report, at A-23. Item 183.05 is a "basket" category, which means it
covers a variety of articles. Customs does not collect separate data on
imports of each article in the basket.

25/ Report, at A-21.

26/ Report, at A-21.
27/ Report, at A-25.
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market; over 70 percent is consumed in the producing countries at prices
generally set by the government, and nearly 10 percent is traded under the
terms of preferential agreements. 28/ During periods of crop failures,
traditional exporting nations will often restrict exports to meet domestic
needs, and in periods of bumper harvests, they will often attempt to sell
their surpluses in world markets. 29/ Crop failures and bumper harvests can
have s significant and disproportionate impact on world prices, since the
effect of such changes in supply falls primarily on the 20 percent of sugar
sold in world markets.

It is not uncommon for monthly average world prices to double during the
year, or for one year's average to be half (or double) that of the prior
year. For exsmple, the world price averaged as low as 5.98 cents (per pound,
f.o.b. Caribbean) in Jénuary 1983, but averaged 10.80 cents in June 1983 and
9.46 cents in September 1983. The world price in 1982 was as low as an
average 5.90 cents in September and as high as an average 13.05 cents in
February. The 1982 world price averaged 8.42 cents, which was less than half
the average 1981 price of 16.35 cents, which in turn was substantially below
the average 1980 price of 29.00 cents. 30/

The International Sugar Organization (ISO) has not been very successful
in moderating these swings in world prices. The ISO has facilitated the
negotiation of several international sugar agreements during the past 50

years, but participating countries frequently have failed to abide by the

28/ Report, at A-45.
29/ 1d.
30/ Report, at A-50.
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terms of such agreements when the agreements conflicted with national goals.
The present international agreement allows the world price to fluctuate
between 13 and 23 cents, but the present world price (9.67 cents f.o.b.
Caribbean in October 1983) is considerably below the lower limit. The United
States has long been a nominal member of the ISO, but the European Community,
the world's largest exporter of sugar and largest holder of sugar stocks, has
never been a member. 31/

The U.S. spot price, which reflects the effects of U.S. import
restrictions, has been far more stable. During the period January 1982
through October 1983, it averaged as low as 17.13 cents in March 1982 and as
high as 25.59 cents in May 1983, 32/ It has remsined above the USDA's market
stabilization price for sugar, and thus no sugar has been forfeited to the CCC.

World stocks.--The primary reason for the low world price of sugar is
increasing and high (by historical standards) world inventories of sugar.
World sugar inventories increased from 24.2 million short tons as of September
1, 1980, to 42.5 million short tons as of September 1, 1983. 33/ Such
inventories increased from 27.0 percent of annual world consumption in 1980 to
46.0 percent of annual world consumption in 1983. Stock levels equivalent to

25 percent of world consumption are considered normal by industry analysts and

31/ Report, at A-46., Reliance on the quotas set by ISO agreements as a
basis for predicting future import levels is unsound. The quotas are subject
to modification at any time and have been altered significantly in response to
changes in the world sugar market. 1In March 1980, quotas for nonmembers,
including the EC, were suspended completely and then subsequently reinstated
at adjusted levels. See the Views of Commissioners Eckes, Frank, and Haggart

in Sugar from European Community: Determination of the Commission in

Investigation No. 104-TAA-7. . . , USITC Publication 1247, May 1982, at 10-11.
32/ Report, at A-50.
33/ Report, at A-14,
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are associated with stable prices. The current stock levels overhang the

market and limit price rises. 34/

Most of the inventories are held by exporting nations, primarily the
European Community, Brazil, and India, which are also the three largest -
producers., 35/ Both world production and world consumption have increased in
recent years, but production has increased at a faster rate. The increased
production is largely the result of favorable weather, government
encouragement (e.g., for foreign exchange purposes), and availability of
refinery, labor, and other resources. 36/ The slower rate of increase in
world consumption is partially attributable to an increase in use of
substitute caloric sweeteners such as high fructose corn syrup and non-caloric
sweeteners such as saccharin. U.S. sugar consumption declined by 16 percent
between crop years 1978/79 and 1982/83 largely as a result of increased use of
these substitutes. 37/

Foreign ability to ship.--The ability of foreign producers to supply
liquid and dry sugar blends is dependent on two basic factors--transportation
considerations and the availability of sugar in the home market. 38/

Dry blends are easier and cheaper to ship and store than liquid blends.
High costs for shipping and storing liquid sﬁéar probably limit imports to

Canada and Mexico. Transportation costs for dry blends can be minimized by

35 Report, at A-14-15.
Report, at A-14.

/
/

1/ Report, at A-12.
/ Report, at A-61.
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importing sugar into U.S. foreign trade zones and performing blending
operations there. 39/

Given the high world inventories, foreign nations have ample ability to
supply the U.S. market with large amounts of raw, refined, or mixed sugar.

The Europesn Community, for example, had 13.5 million metric tons in inventory
at the end of 1982, 127 percent of annual consumption. Brazil had 3.6 million
metfic tons in inventory, 59 percent of annual consumption, and Canada 271,000
metric tons, 29 percent of annual consumption. World inventories were 48.8
million metric tons, 53 percent of annual consumption. 40/

Conclusion.--In view of the above, we believe that imports of the
described articles are practically certain to be imported in such quantities
and under such conditions as to materially interfere with the USDA
price-support program. Imports of most of the covered articles were
significant prior to the President's June 28 action, and significant imports
in all categories are likely if the quotas are terminated at this time. The
low world price of sugar provides a very substantial incentive to ship blended
sugar to the U.S. market. World warehouses are bulging with excess sugar. 1In
the absence of a continuation of the President's June 28 quota action, we
believe that the CCC would already have acquired sugar and could expect to

acquire much more after the crop year ends next September 30.

Nepative determination concerning remaining articles

We have made a negative determination with respect to imports of

sugar-containing articles outside the scope of the emergency quotas

39/ Report, at A-61.
40/ Report, at A-62.
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established by Proclamation 5071. These additional articles cover a wide
range of products which can be divided into nine general groups--(1) retail
packaged articles of the types covered by the zero quotas on bulk articles
established by Proclamation 5071; (2) articles containing 25 to 65 percent
sugar provided for in TSUS items 183.01 and 183.05; and the following which
contain over 65 percent sugar by dry weight: (3) carbonated soft drinks and
other nonalcoholic beverages; (4) candied, crystallized, or glace fruits,
nuts, and other vegetable substances; (5) prepared or preserved fruits;
(6) jellies, jams, marmalades, and fruit butters; (7) candy and other confec-
tionery; (8) edible preparations of gelatin; and (9) certain miscellaneous
products such as confectioner's coatings, sweetened fruit juices, certain
baked articles, certain sauces, and mixed feeds for animals. 41/

For each of the groups of products, we find that imports are either
insignificant, declining, or relatively unchanged, or that there is relatively
little present economic incentive to import despite low world sugar prices.
The first category, retail-packaged articles of the types covered by the
quotas on bulk articles established by Proclamation 5071, covers liquid sugar
sirup blends, whether or not flavored, and dry blends of sugar and other
ingredients, all containing over 65 percent sugar. There are numerous
domestically produced and imported products falling within this description.
The bulk of the information received concerning these products involved
sweetened ice tea mixes and certain other beverage bases. Imports of these
products were alleged to be increasing, but there is no indication at this

time that these imports will adversely affect the price-support program. 42/

These products are described in greater detail in the report at A-25-44.

41/
42/ Report, at A-30.
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The second category, certain articles containing 25 to 65 percent sugar,
will require continued monitoring. Imports of blended sugar and dextrose
falling within this category began shortly after the establishment in June of
the zero quota on over-65 percent sugar blends, but it is too soon to conclude
whether they may pose a problem for the price support program. 43/ Imports of
carbonated soft drinks and other nonalcoholic beverages, which constitute the
thifd category, are small relative to U.S. consumption (less than 1 percent)
and have declined in recent months. 44/ TImports of candied, crystallized, or
glace fruits, nuts, and other vegetable substances declined between 1979 and
1982, but increased in 1983 and will approximate 1979 levels. Imports appear
to constitute less than 10 percent of domestic consumption and appear to be
directed, at least in part, towards ethnic markets. 45/

Most imports of prepared or preserved fruits, the fifth group, contain
less than 65 percent sugar and thus are outside the scope of this
investigation. The trend in such products is towards use of less sugar rather
than more, and it is unlikely that there will be a significant, if any,
increase in imports of such .products containing over 65 percent sugar. 46/
Most imports of jellies, jams, marmalades, and fruit butters, the sixth group,
contain over 65 percent sugar (on a dry weight basis). Imports of such
articles have increased irregularly in recent years, but there is no
indication that they are likely to increase significantly because of low world

sugar prices. 47/ Most imports of candy and other confectionery and gelatin,

/ Report, at A-29, A-45.
44/ Report, at A-31.
45/ Report, at A-33-34

/ Report, at A-35.

/ Report, at A-38-39.
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the seventh and eighth groups, contain over 65 percent sugar. Imports of
candy and other confectionery have increased irregularly but not dramatically
in recent years. 48/ 1Imports of gelatin increased substantially in
January-September 1983 over previous periods, but are unlikely to increase
much further because the cost of adding manufacturing facilities outweighs any
advantages in raw materials costs. 49/ Most articles of the types described
in the ninth category, the miscellaneous articles group, contain less than 65
percent sugar and are thus outside the scope of this investigation. WNeither
the USDA, importers, nor other interested parties discussed any of these
articles. 50/

In conclusion, the taking of action on any of the above products at this
time would be premature. However, if a surge in imports of these products
occurs or if new products are created and imported in significant quantities,
the President can take emergency action under section 22 in the same manner as

he did with respect to the articles covered in Proclamation 5071.

Remedy recommendation

For reasons set forth below, we recommend that the President continue the
zero quota on the sugar-containing articles the subject of Proclamation 5071.

However, we agree with USDA that such quotas should be phased out as soon as

market conditions permit. 51/

48/ Report, at A-40.

49/ Report, at A-43.

50/ Report, at A-44.

51/ Testimony of Richard A. Smith, Administrator, Foreign Agriculture
Service, U.S. Dep't of Agriculture, at ITC hearing Oct. 25, 1983. See
transcript, at 11.
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Section 22(b) permits the President to impose such import fees (up to 50
percent ad valorem) or quantitative restrictions (up to 50 percent of the
imported articles entered or withdrawn from warehouse during a representative
period) as are necessary in order that the imported articles will not render
or tend to render ineffective, or materially interfere with, the USDA
price-support program. The President cannot impose both fees and quotas on
the same articles, but he can impose fees on some articles and quotas on
others. 52/

In deciding that the President's June 28 action remains appropriate, we
took into account much of the same information we found relevant in
determining that the USDA program was practically certain to be materially
interfered with in the absence of the quotas. 1In particular, we took into
account the goals of the price-support program, including Congress' and USDA's
desire that no sugar be acquired by the CCC; the low world price of sugar; the
high and rising world sugar inventories; the clearly demonstrated ease with
which the various sugar blends can be created either abroad or in U.S. foreign‘
trade zones; and the strong likelihood that low world prices an& high world -
inventories will continue into the foreseeable future.

We concluded that quotas are more appropriate than fees even though, as a
general rule, we prefer fees because they tend to distort trade less. 1In the
present case, imposition of the maximum fee of 50 percent ad valorem would
still not raise the price of imports to a level approximating USDA's market

stabilization price for sugar. Even if the world price suddenly rose to a

52/ United States v. Best Foods, Inc., 47 Cust. & Pat. App. 163 (1960).
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level where the maximum fee would be adequate, we question, in view of the
recent volatility of world prices, whether a fee would be appropriate in the
absence of some assurance that prices would not quickly decline.

t We agree that the quotas should remain at zero. Imports the subject of
the Proclamation 5071 quotas did not become practical until the President
imposed restrictive quotas on raw and refined sugar in May 1982 (Proclamation
4941). TImports entered only after May 1982 and solely for the purpose of
circumventing the quotas on raw and refined sugar. We believe that the
appropriate "representative period" for the Proclamation 5071 articles is the
period prior to May 1982 when such imports were zero. Imposition of zero
quotas is also consistent with a 1962 amendment to the 1948 Sugar Act in which
Congress, to prevent abuses and circumvention of quotas on raw and refined
sugar, extended the quotas to cover sugar-containing products and mixtures as
well, 53/

This investigation is quite similar to investigation No. 22-16, which was
conducted in 1957 and involved imports of certain articles containing
butterfat. 54/ 1In that case the Commission found that imports of certain)
butterfat blends, new products imported for the purpose of qircumventing
quotas on milk and butterfat, were materially interfering with the
price-support program for milk and butterfat. The Commission found that such

imports were displacing domestic milk and butterfat and recommended the

imposition of zero quotas. The President took the recommended action. 55/

53/ See discussion and footnote 10 on page 8, above.

54/ Certain Articles Containing 45 Percent or More of Butterfat or of
Butterfat and Other Fat or 0il, Report to the President on Inv. No. 16, July
1957.

35/ See Proclasmation 3193 of August 7, 1957.
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We believe, for three reasons, that the importation of any quantity of
Proclamation 5071 sugar-containing articles will materially interfere with the
price- support program. 56/ First, allowing entry of such articles is the
equivalent, in our view, of increasing the quotas on raw and refined sugar.
The President has maintained those quotas ai the least restrictive level
necessary to insure the integrity and satisfy the goals of the price-support
program. Entry of additional sugar in the form of Proclamation 5071
sugar-containing articles would undercut the President's other actions and may
require the President to reduce the quotas on raw and refined sugar by an
offsetting smount. 57/ Second, the entry of such articles would tend to favor
certain large foreign suppliers like Canada and the European Community, which
supplied such articles prior to June 29, over the tgaditional suppliers of
sugar like the Philippines, many of the Caribbean Basin countries, and several
South American na£ions. Canada, the EC, and other countries able to use the
new loophole would, in effect, receive an increase in their sugar quotas that

would not be shared with other suppliers. Third, such action would serve to

56/ A regression analysis described on pages A-55-58 of the report forecasts
the effect that certain increases in sugar imports would have on domestic
prices and implies that increases of a certain magnitude would have no adverse
effect on the program. Such analyses are based on many assumptioms, including
the assumption that certain variables in the marketplace will remain constant
or change by a given amount. However, the real marketplace is dynamic and
everchanging. Weather conditions, dock strikes, governmental actions,
currency rate changes, rumors, and many other factors have an impact on market
behavior that no regression analysis can foresee or accurately take into
account. For these reasons, we would not place undue emphasis on a regression
analysis to develop a quota system.

57/ The President has adjusted the quotas on raw and refined sugar when

circumstances so warranted. In his most recent action he increased these
quotas by 150,000 short tons (about 5 percent) effective October 1, 1983.
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reward those who circumvented the earlier actions and encourage others to
follow suit. The knowledge that a loophole is likely to be plugged deters
many from using it in the first place.

Actions involving protection of the price-support program are prospective
in nature. Harm to the program in the form of forfeiture does not occur until
the end of the fiscal year (September 30). Actions taken to avoid forfeiture
must be taken before that time or they will be too late. The President acted
in a timely manner last June 28 when he issued Proclamation 5071. No
forfeitures occurred at the end of fiscal 1983. 1If no forfeitures are to

occur at the end of fiscal 1984, the Proclamation 5071 quotas should continue.
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STATEMENT OF COMMISSIONERS PAULA STERN AND VERONICA A. HAGGART
I. Introduction

On June 29, 1983, the United States International Trade Commission
received a letter from the President directing it to conduct an investigation
under section 22 of the Agricultural Adjustment Act 1/ to determine whether
certain articles containing sugar are being, or are practically certain to be,
imported under such conditions, at such prices, and in such quantities as to
render or tend to render ineffective or materially interfere with the price
support program of the Department of Agriculture for sugarcane and sugar
beets. 2/

The letter from the President specified four general groups of articles
for the Commission to consider when making its determination in this
investigation. The first group includes articles of blended sirups provided
for in Tariff Schedules of the United States (TSUS) item 155.75, containing
sugars derived from sugarcane or sugar beets, capable of being further
processed or mixed with similar or other ingredients. The second group covers
flavored sirups, flavored sﬁgars, sweetened cocoa, flour mixes, blends of
sugar and dextrose, and certain other edible preparations provided for in TSUS
items 155.75, 156.45, 183.01, and 183.05, ;hich contain over 65 percent by dry
weight of such sugar, whether or not mixed with other ingredients, and capable

of being further processed or mixed with other ingredients. 3/ 4/

1/ 7 u.s.C. § 624(a) (1976).

2/ A copy of the President's letter to the Commission is presented in
appendix A of the report.

3/ Articles within the scope of other import restrictions provided for in
part 3 of the Appendix to the TSUS are excluded from this group.

4/ None of the articles included in the first and second groups are
prepared for marketing to the retail consumers in the identical form and
package in which imported.

27



28

Presidential Proclamation No. 5071 issued simultaneously 5/ with the
letter to the Commission amended the TSUS by inserting two new TSUS items
(TSUS items 958.10 and 958.15) which provide for the imposition of zero
quotas on imports of the above articles. TSUS item 958.10 covers the first
group and TSUS item 958.15 covers the second group discussed above. 6/

The third and fourth groups of articles included in the President's
letﬁer consist of articles not covered by the emergency quotas. 71/
Basically, the third group is comprised of sweetened cocoa, flour mixes and
refrigerated doughs, blends of sugar and dextrose and certain other edible
preparations included in TSUS items 183.01 and 183.05 which contain between
25-65 percent by dry weight of sugars. The fourth group covers all other
articles, such as jams and jellies, glace fruits and nuts, and carbonated
soft drinks, wherever classified in the TSUS, which contain over 65 percent
by dry weight of sugar derived from sugarcane or sugar beets. 8/ An
important distinction between the first and second groups and the third and
fourth groups is that the latter two include articles in both bulk and

retail packaging, while the former only include articles in bulk packaging.

II. Summary of Conclusions

After considering the information presented in this investigation, we
have made an affirmative determination under section 22 that the blended

sirups, flavored sugars, flavored sirups, and certain edible preparations

5/ 48 Fed. Reg. 30089 (1983).

6/ See Presidential Proclamation No. 5071 in appendix A of the report for
exact language.

1/ See report at 25-26 and appendix E for a detailed explanation of how
these articles differ from the articles subject to the emergency quotas.

8/ Excluded from this group are articles within the scope of other import
restrictions provided for in part 3 of the Appendix to the TSUS. 48 Fed.
Reg. 30089 (1983).
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covered by the emergency quotas and classified in TSUS items 155.75 and
183.05 are practically certain to be imported under such conditions and in
such quantities as to materially interfere 9/ with the price support program
of the USDA for sugarcane and sugar beets. These articles are covered by
the current emergency quotas. We have not included in our affirmative
determination the sweetened cocoa and flour mixtures containing over 65
percent sugar and classified in TSUS item 156.45 or 183.01 which were
included under the emergency quotas. We also have made a negative
determination with respect to imports of all other articles covered by this
investigation which are not subject to the emergency quotas.

The information gathered in this investigation does not support the
conclusion that other sugar-containing articles covered by this
investigation are practically certain to be imported in such quantities as
to materially interfere with the program at this time. We have found that
imports of the articles covered by this investigation have neither rendered
ineffective nor are currently materially interfering with the price support
program for sugarcane and sugar beets. Further, we have determined that the
subject imports will not tend to render the price support program
ineffective. The testimony of representatiQes of the U.S. Department of

Agriculture (USDA) is entirely consistent with our conclusion that the

9/ Commissioner Stern notes that she has determined that "such imports are
practically certain to tend to materially interfere with the price support
program . . .." She believes that the statute requires the consideration of
both the present and future impact of the subject imports. This present and
future analysis applies to both rendering the program ineffective and
materially interfering with the administration of the program. The standard
for a future determination in each instance is "practically certain."”
Although readings of the statutory language have led to minor variations in
the language of the determination, in this instance her underlying analysis
is in full accord with that of Commissioner Haggart.
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levels of imports of the articles covered by this investigation have not had
a sufficient impact on the program to satisfy the statutory criteria of "to
render or tend to render ineffective" or to "materially interfere” with the
program. 10/ Therefore, our analysis will focus only on the issue of
whether the imports which are the subject of this investigation are

practically certain to materially interfere with the price support program

for sugarcane and sugar beets. 11/

III. Background

In December 1981, the President asked the Commission to investigate the
impact of imports of sugar, sirups, ahd molasses (classified under TSUS
items 155.20 and 155.30) on the price support program for sugarcane and
sugar beets and by Proclamation No. 4887, issued on December 23, 1981 (46

Fed. Reg. 62641), took emergency action under section 22 to impose fees on

10/ Tr. at 35. USDA stated that its decision to ask the President to use
section 22(b) emergency authority was based on the "proliferation and rapid
growth in imports of new sugar blend products." The USDA asserted that "the
threat to the program was clear and remains so" (emphasis added). Prehearing
Brief submitted by USDA, Oct. 18, 1983, at 7-8. Mr. Richard Smith,
Administrator of the Foreign Agricultural Service, testified that the USDA
made its recommendation because they saw the "freight train" coming and they
did not want "to wait for the freight train to be on top of [them]. . .". Tr.
at 30. .

11/ The statutory language raises two issues which must be resolved in the
context of interpreting the "practically certain" standard in this
investigation. First, there must be a demonstration that there are sufficient
incentives and the capability to increase imports. Past levels of imports,
recent increases in imports, and other world and domestic market conditions
may provide evidence that this will occur. Second, these imports must be
expected to reach a level which will materially interfere with the price
support program. Material interference has been defined by the Commission to
be "more than slight interference but less than major interference." Sugar,
Inv. No. 22-45, USITC Pub. No. 1253 at 7 (1982). The "practically certain"
standard means the probability of imports reaching a level so as to cause
material interference must be highly likely. "Mere speculation as to future
imports that will cause harm to a program is not sufficient". Certain
Tobacco, Inv. No. 22-43, USITC Pub. No. 1174 at 3 (1981).
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imports of sugars derived from sugarcane and sugar beets. Simultaneously,
pursuant to his authority under the sugar headnote, 12/ the President by
Proclamation No. 4888 raised the duties to the maximum level permitted by
statute, to 2.8125 cents per pound, raw value, and left the quota at a
nonrestrictive level. On May 5, 1982, while the Commission was conducting its
section 22 investigation, the President found it necessary to modify the
section 22 emergency fees and issued Proclamation No. 4940 (47 Fed. Reg.
19657). He also issued Proclamation No. 4941 (47 Fed. Reg. 19661) which
reduced the amount of sugar which could enter under the headnote to a
restrictive level. 13/

After a full section 22 investigation, the Commission on June 8, 1982,
recommended that the President not only continue the emergency fees but also
institute a system which includes reliance on restrictive quotas when
necessary with a shift to fees when such fees would be sufficient to prevent
material interference. 14/ The President has not taken action on this
recommendation to date.

The price support program for sugarcane and sugar beets under
consideration in this investigation is the nonrecourse loan program mandated
by the Agriculture and Food Act of 1981. This Act provides for nonrecourse
loans for the 1982-1985 crops 15/ at a level which must be at least 17.5 cents

per pound in 1983, 17,75 cents per pound in 1984, and 18 cents per pound in

12/ Headnote 2, subpart 10(A) of schedule 1 of TSUS. The headnote requires
both duties and quotas to be in effect.

13/ Prior to this time, the quota in effect under the headnote was not
restrictive.

14/ Inv. No. 22-45, supra note 11. The Commission also recommended that a

quota be placed on imports of refined sugar.
15/ A purchase program was in effect from the time of enactment of the

current price support program through March 3, 1982.
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1985, the exact amount to be announced by the Secretary of Agriculture in
advance of the fiscal year. 16/ The Secretary normally announces the exact
amount in September of each year.

The current price support program is the culmination of a series of price
support programs dating from the 1930's. Congress has found it necessary to
enact these programs to protect the domestic sugar industry from the extreme
volatility of the world sugar market and from the uncertainty in the U.S.
market. 17/

The sharp fluctuation in world sugar market <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>