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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

~ Investigation No. 104-TAA-23

CERTAIN TOMATO PRODUCTS FROM GREECE

Determination

On the basis of the record 1/ developed in the subject investigation, fhe
Commission determines, pursﬁaht to section 104(b) of the Trade Agreements Act
of 1979 (19 U.S.C. § 1671 note), that industries in the United States would
not be materially injured or threatened with material injury, nor would the
establishment of an industry in the United States be materially retarded, by
reason of imports from Greece of certain tomato products, 2/ provided for in
items 141.65, 141.66, and 166.30 of the Tariff Schedules of the United States
(Tsus), if the countervailing duty order covering those imports were to be

revoked. 3/

Background

The outstaﬁding countervailing duty order was issued on March 28, 1972,
as a result of an investigation that was conducted by the U.S. Department of
the Treasury after the Canners League of California filed a countervailing
duty petition in 1970.

On March 16, 1982, the Delegation of the Commission of the European
Communities requested the U.S. International Trade Commission to review the
outstanding countervailing duty order under section 104(b)(1) of the act to

determine whether an industry in the United States would be materially

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)). '

2/ The tomato products covered by the outstanding countervailing duty order
are tomato paste and tomato sauce, provided for in item 141.65, peeled
tomatoes, provided for in item 141.66, and tomato juice, provided for in item
166.30 of the TSUS. :

3/ Commissioner Eckes made his determination with regard to one industry.

1



injured, or threafened with material injury, or the establishment of an
indu;;ry would be materially retarded by reason of imports of certain tomato
pfoducts if the outstanding countervailing duty order applicable to such
imports were to be revoked. Accordingly, on June 5, 1984, the Commission
instituted investigation No. 104-TAA-23, Certain Tomato Products from Greece.
Notice of the institution of the Commission's investigation and of a
hearing to be held in connection therewith was given by posting copies of the
notice in the Office of the Secretary, U.S. International Trade Commission,

Washington, DC, and by publishing the notice in the Federal Register on

June 13, 1984 (49 F.R. 24461). The hearing was held in Washington, DC on
August 14, 1984, and all persons who requested the opportunity were permitted

to appear in person or by counsel.



VIEWS OF THE COMMISSION

On the basis of the record developed in investigation No. 104-TAA-23, we
determine that the domestic industries producing tomato products would not be
materially injured or threatened with material injury by reason of imports of
tomato paste, tomato sauce, tomato puree, canned peeled tomatoes, and tomato
juice from Greece if the countervailing duty order covering such imports were
revoked. 1/ 2/

We determine that removal of the countervailing duty (CVD) order will not
cause imports from Greece to have a significant effect on prices of tomato
products in the U.S. market nor will it cause there to be a substantial
increase in the volume of these products imported from Greece. Therefore,
having also considered the past and present performance of the domestic
industries and the conditions of competition in the relevant markets, we
determine that the domestic industries would not be materially injured or
threatened with material injury by reason of revocation of the CVD order.

We note at the outset that the purpose of section 104 of the Trade
Agreements Act of 1979 3/ is to provide an opportunity for an injury
determination with respect to merchandise for which a CVD order was issued
under section 303 of the Tariff Act of 1930 4/ which did not require a
determination of injury. Instead of an evaluation of whether a domestic
industry is materially injured or threatened with material injury, section

104(b) evaluations assume that any subsidy is being offset by the existing

1/ The issue of whether the establishment of a domestic industry would be
materially retarded were the countervailing duty order revoked was not raised
in this investigation and therefore will not be addressed here.

2/ Commissioner Eckes made his determination with regard to one industry.
See note 6 at 4, infra.

3/ Pub. L. 96-39, § 104.

4/ 19 U.S.C. § 1303.
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CVD order and require us to forecast what will happen if the CVD order is
revoked. |

In forecasting the future effectiveness of the CVD order on certain
imports of tomato products from Greece, we engaged in a two-step analysis.
Initially, we considered the probable impact revocation of the CVD order would
have on imports of the countervailed goods, i.e., how will the resources
presently diverted or costs currently incurred be reallocated if the order is
lifted. 5/ Second, we considered whether the domestic industries would be
materially injured or threatened with material injury by reason of such

subsidized imports.

Like product and domestic industry 6/
Section 104(e) expressly incorporates the definitions contained in

section 771 of the Tariff Act of 1930. 7/ Thus, the definitions set forth

there for "like product” and "industry" are applicable in this investigation.

5/ For example, foreign resources which might otherwise have been dedicated
to the production of processed tomato products for export to the United
States, but for the CVD order, could be diverted either to other products or
to other markets.

6/ Commissioner Eckes finds that there is one like product in this
investigation, namely tomato products. Tomato concentrates, canned peeled
tomatoes, and tomato juice are sufficiently similar in characteristics and
uses to warrant a finding of one like product. These tomato products share a
common source, and share substantial common characteristics, such as flavor,
aroma, and to a lesser extent, appearance and texture. Further, uses for
these products are substantially inter-related; they are all utilized in a
variety of processed forms. For example, concentrate is increasingly being
used to produce juice, and either concentrates or canned tomatoes are used in
further processed foods, such as soups.

The unity of characteristics and uses for these products is reflected by
the fact that processors generally produce more than one type of product, with
the production processes for each overlapping. Most tomato product processors
"shift their product mix" each year. I also find it appropriate to include
growers in this industry for the reasons stated in the majority opinion on
this question. Thus, I find one like product, tomato products, and that the
domestic industry consists of tomato growers and tomato product processors.

1/ Pub. L. 96-39, § 104.
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The term "industry" is defined in section 771(4)(A) as including the domestic
producers of the "like product," which, in turn,lis defined in section 771(10)
as "a product which is like or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation.”

The imported articles under investigation are tomato paste, sauce, and
puree, canned peeled tomatoes, and tomato juice imported from Greece. Each of
these products is produced domestically.

Tomato paste, sauce, and puree are considered to be concentrates, i.e.,
they are prepared by concentrating various homogeneous products obtained in
the processing of mature tomatoes. 8/ Canned, peeled tomatoes are prepared
from mature tomatoes and may be canned whole, whole and in pieces, diced,
sliced, or in wedges. 9/ Tomato juice is the strained, unconcentrated liquid
prepared from either tomato concentrates or mature tomatoes. 10/ Unlike most
concentrates and some canned tomatoes, tomato juice is a final product. 11/

Based upon the information above, we determine that there are three
separate like products--tomato concentrates, canned peeled tomatoes, and
tomato juice--and, therefore, three domestic industries. Although there is
some overlapping in their production processes and uses (e.g., using

\

concentrate to make juice and using either concentrated or canned tomatoes to

8/ Report of the Commission (Report) at A-3-4. The three types of
concentrates are distinguished primarily by the amount of natural tomato
soluble solids they contain. Id. All three types of concentrate may be sold
directly to consumers or stored for further processing and remanufacture into
other products. Id. at A-3-4 and A-12-13.

9/ Id. at A-4. Canned tomatoes are usually packed in tomato juice or in one
of the tomato concentrates. Id. They are usually sold directly to consumers,
but may also be incorporated in other products such as stews, soups, and
casseroles. Id. at A-4 and A-12.

10/ Id. at A-4. Increasing amounts of tomato juice have been prepared from
processed product rather than from raw tomatoes. Id. at A-15.
11/ Id. at A-4 and A-12.



industry in 1970. 21/ The volume of imports of tomato products from Greece
was largest in 1970. 22/ Imports from Greece were almost as large in 1972,
but at the same time, imports of tomato products from other countries also
increased substantially. 23/ Since then, imports from Greece have been
virtually negligible. 24/

Representatives of the Greek tomato processing industry fresented data
indicating that the quality of Greek tomatoes, the taste of the Greek
processed product, the type of packaging used, and the price of the Greek
product make it unlikely that imports of processed tomato products from Greece
would increase if the CVD order were revoked. Upon reviewing these data, Qe
determine that at least as a result of certain limitations on the ability of
the Greek industry to produce products acceptable in the U.S. market and the
higher price of Greek tomato products, such imports are not likely to increase
significantly upon revocation of the CVD order.

Because of unfavorable conditions, Greece does not presently have the
capability to produce large quantities of high-quality tomato products. The
rainy climate results in tomato crops containing a relatively large amount of
mold. The U.S. standard for the maximum amount of mold that may be contained
in a tomato product is the world's lowest. 25/ Although a Greek processor of

tomatoes can, by sorting out moldy or rotted tomatoes, or by improving quality

21/ Report at A-2.

22/ I1d. at A-41.

23/ 1d.

24/ Imports from Greece generally have accounted for less than one percent of
annual imports. 1Id.

25/ The amount of mold in a product is measured by an internationally
accepted standardized examination for mold filaments, known as the Howard mold
count. The U.S. standard of a maximum Howard mold count is 40. The United
Kingdom, Canada, and Japan permit a maximum Howard mold count of 50; Italy and
West Germany permit a maximum Howard mold count of 60; and countries in the
Middle East reportedly accept tomato products with Howard mold counts over
70. Report at A-35; Tr. at 136.
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controls during processing, reduce the amount of mold contained in its
processed product in order to increase sales to the United States, it appears
unlikely that the Greek processors have the incentive to do so. Currently,
the Greek processors are exporting a significant amount of their product to
countries which do not have such high standards. 26/ Further, Greece's
limited quantity of low-mold tomato product is already committed to long-term
contracts with Japanese and European Community purchasers. 27/

Even if Greek processors of tomato products were to decide to produce
products with acceptably low levels of mold for the U.S. market, the data
collected by the Commission indicate that the price of the Greek product would
be substantially higher than the prices of both domestically produced and
other imported tomato products. For example, during the period of
August-September 1984, domestically produced tomato paste was trading at 36
cents to 38 cents per pound, while imports of tomato paste were selling at
landed, duty-paid prices of 37 cents (from Mexico), 40 cents (from Portugal
and Spain), 41 cents (from Israel), 42 cents (from Italy, Taiwan, and Peru),
and 44 cents (from Chile) per pound. 28/ Although there were no imports of
tomato paste from Greece during this period, an estimate of the price of a
comparable quantity of tomato paste indicates that the Greek product would

have sold for a landed, duty-paid price of 52 cents per pound, not including

26/ Although there is evidence that Greek processors have a large inventory
of Greek processed tomato products, Report at A-33, the high mold content of
that inventory precludes its importation into the United States. Further,
there is no immediate possibility that Greek processors will change their
sorting and processing techniques to lower the mold levels in their products,
because this year's crop already has been harvested.

27/ Report at A-35.

28/ Memorandum of the staff, EC-H-396 (Oct. 18, 1984). These prices were
reporled by food brokers for comparable 55-gallon drums of tomato paste. The
sampling is small. However, the domestic price as well as some of the foreign
paste prices were compared with price data available to the American Institute
of Food Distribution in order to verify their accuracy.
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the countervailing duty. 29/ Thus, it is unlikely that removal of the CVD
order will cause imports from Greece to have a significant effect on domestic
prices under present conditions of trade.

Imports from Greece are likely to increase to a significant degree only
if there were to be significant shortages in the domestic market. 1In that
context, we note that the contentions of the Greek producer§ that their
product is too tart fo; American tastes 30/ and is packaged in an inconvenient
form 31/ for domestic industrial purchasers is of limited merit. Although
such purchasers could not compromise on the mold standards even during periods
of shortage, they are more likely to consider compromising on taste standards
and convenience. However, even then, it appears that imports from other

countries may be more successful in capturing U.S. sales because they are

lower priced.

29/ staff submissions to the record, Sept. 19, 1984, and Oct. 10, 1984; U.S.
Department of Agriculture, Foreign Agricultural Service (FAS) Attache
Cablegram, 15688, Oct. 10, 1984. This reconstructed price represents an
average reported by the FAS and the Greek Canners Association f.o.b. Greece,
plus estimated freight costs, insurance, and handling costs at port. This
price is necessarily only an estimate and is not meant to conclusively
indicate what the selling price of Greek paste for industrial use actually
would be had it been imported during this period. However, the f.o.b. price
utilized in this reconstructed price was corroborated by a comparison with the
f.o.b. price of a recent actual shipment of low-mold paste for industrial
use. See Oct. 29, 1984, Memorandum to file from John Christ (Office of
Economics) attaching relevant invoice.

30/ Report at A-35. Greek producers contend that the Greek product is tarter
tasting than the U.S. product. However, information collected by the
-.Commission indicates that imports from Italy are similarly tart, yet are
readily acceptable to domestic purchasers. Post-hearing brief of National
Association of Growers and Processors for Fair Trade, p. 3. Information was
also presented to the Commission that at least during times of shortage,
processors will use "anything red." Id. at A-36; Tr. at 97.

31/ The Greek product is typically packaged in S5-kilogram cans, aseptically
‘packed 200-kilogram plastic bags, or nonaseptic drums, whereas the domestic
product is typically packaged in aseptic bulk containers. Tr. at 93. For
domestic producers, the Greek packaging can be inconvenient, but the fact that
some importation has taken place indicates that purchasers are willing to
accept the packaging, at least in limited quantities.
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Our belief that revocation of the CVD order will not cause the volume of
imports to increase is further supported by the fact that even when the amount
of the duty has been small, imports of tomato products from Greece have been
negligible. 32/ This indicates that factors other than the CVD order have
discouraged or impeded exportation of Greek tomato products to the United
States.

Despite the small.volume of exports to the United States in recent years,
Greece has been the third largest world supplier of processed tomato
products. 33/ However, most of its exports are directed toward the European

Community and the Middle East. 34/

Condition of the domestic industries

Having determined that removal of the CVD will have at most a minimal
effect on the volume of Greek imports or on prices in the U.S. market, we must
also determine what effec£ these changes, however small, will have on the
domestic industry. The condition of the domestic industries is integrally
related to the size of the crop of tomatoes grown for processing. During
1979-83, U.S. production of raw tomatoes for processing declined steadily from
14.7 billion pounds in 1979 to 11.4 billion pounds in 1981 before rising to

14.1 billion pounds in 1983. 35/ During this same time period, production of

- 32/ Thus, between Jan. 1, 1983, and June 30, 1983, only six shipments of
tomato paste, amounting to 868,000 pounds, were imported from Greece, even
though the deposit rate for those imports was only 2.96 to 3.85 percent ad
valorem. Report at A-53.

33/ 1d. at A-31. The two largest world suppliers are the United States and
Italy. 1Id.

34/ Id. at A-33-34.

35/ 1d. at A-14. Currently, tomato growers are experiencing a bumper crop.
Tr. at 150. Memorandum of telephone conversation between T. McCarty and
Barbara Peacock, Situation Coordinator, U.S. Department of Agriculture,
concerning 1984 processing tomato outlook. Dated October 29, 1984.
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tomato concentrates, which accounts for most of processed tomato products, 36/
declined by 2 percent, while production of canned £omatoes declined by 16
pércent. 37/ Production of tomato juice declined by 24 percent between 1979
and 1982. 38/ However, part of the reason for the decline in the reported
production of tomato juice is believed to be due to the incrgasing practice of
preparing juice from concentrate rather than from raw product. 39/

The most recent production declines are explained in part by the declines
in U.S. exports and U.S. consumption. U.S. exports of tomato concentrates
trended downward, from 35.7 million pounds in 1981 to 31.5 million pounds in
1983. 40/ U.S. exports of canned tomatoes similarly declined, from
32.2 million pounds in 1981 to 14.1 million pounds in 1983. 41/ U.S. exports
of mixed vegetable juices, including tomato juice, fell from 3.9 million
gallons in 1981 to 2.0 million gallons in 1983. 42/ Meanwhile, domestic
consumption of tomato concentrates increased between 1980 and 1982 but then
fell slightly in 1983. 43/ Apparent U.S. consumption of canned tomatoes has
been uneven, increasing from 935 million pounds in 1980 to 1.2 billion pounds
in 1982 before falling to 1.1 billion pounds in 1983. 44/ Consumption of
vegetable juices, which consist primarily of tomato juice, declined
irregularly from 86.1 million gallons in 1979 to 64.4 million gallons in

1982. 45/

36/ Report at A-14-15; table 4.
37/ Id. at A-15, table 4.

38/ 1Id.

39/ Id. at A-15.

40/ Id. at A-15-16.

41/ Id. at A-15 and A-17.
42/ Id. at A-18-19.

43/ Id. at A-43-44.

44/ 1d. at A-43 and A-45.
45/ Id. at A-43 and A-46.

10
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The financial experience of U.S. processors in their operations

processing tomato products has been consistently favorable during the most.
Arecent 3-year period (1981-83). During that time, net sales increased
steadily from $851 million to $1.0 billion. 46/ Operating income rose by
26 percent, from $123 million, or 14.5 percent of net sales, in 1981 to
$156 million, or 15.6 percent of net sales, in 1983. 47/

The employment data collected for tomato processors by the Commission
indicate that although there has been shift of employment among the three
product lines, employment and wages overall trended upward during the period
of investigation. During 1981-83, the number of production and related
workers producing tomato concentrates rose by 7 percent, with a 6-percent rise
in the number of hours worked and a 4-percent increase in the wages and
compensation paid to those employees. 48/ The number of production and
related workers producing canned tomatoes, as well as their number of hours
worked and wages and compensation paid, declined between 1981 and 1982, but
then increased to near 1981 levels in 1983. 49/ The number of production and
related workers producing tomato juice, their hours worked, and their wages
and compensation trended downward during 1981-83. 50/

The inventories of U.S. tomato processors reflect the growers' production
trends. Inventories of tomato concentrates and canned tomatoes fell between

1980 and 1982 but then increased sharply in 1983, when raw tomato production

46/ Id. at A-22 and A-24, table 11.

47/ Id. Although operating margins for tomato concentrates and tomato juice
show declining trends, the operating margins for canned tomatoes are high and
stable. Id. at A-27, table 13. Commissioner Eckes notes that these data
account for only 38 percent of domestic production of tomato products.

48/ Id. at A-20-21, table 9.

49/ 1Id.

50/ Id. at A-21, table 9.

11
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increased. 51/ 1Inventories of tomato juice dropped substantially between 1979
and 1980 but then increased between 1980 and 1982.'§g/ Overall, inventories
in 1982 and 1983 were substantially below inventories in 1979. 53/

Growers of tomatoes for processing, however, may not have fared as well
as tomato processors. The limited data collected by the Commission suggest
that as a general rule, growers have been able to barely cover

costs. 54/ 55/ 56/

Conclusion
We find that imports of tomato products from Greece will not

significantly increase as a result of revocation of the CVD order. Assuming

51/ Id. at A-18 and A-20, table 8.
52/ Id. at A-20, table 8.

53/ 1d

54/ Id. at A-13-14.

55/ Commissioner Rohr notes that he can conclude on the basis of the best
information available only that tomato growers appear to be somewhat more
vulnerable to injury than tomato processors are at this time. The probable
effect of revocation of the CVD order on volume and price is so small,
however, that he does not believe that growers will be materially affected by
revocation.

56/ Chairwoman Stern and Vice Chairman Liebeler note that representatives of
the domeslic industry first raised the argument that growers of processed
tomatoes should be included in the definition of the industry in their
prehearing brief, well past the time that the Commission had issued its
questionnaires to producers and importers. In support of their argument that
the condition of the growers is not good, petitioners merely cited certain
studies on sample costs of production. At the hearing, a representative of
the growers agreed to supply the Commission with actual profit and loss data.
Tr. at 74. This was not done. Due to the limited amount of time, staff was
unable to develop such information. Thus, in this investigation, we must rely
upon the cost studies cited as the "best available information.'" Fortunately,
since we found that lifting of the order would not have any material effect on
current market conditions, our analysis of the condition of the growers is not
central to our disposition of this case. However, we put on notice any party
that may raise the "grower" issue in future investigations that they should be
prepared to obtain actual profitability data and other relevant data to

support their case.

-
[=N
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arguendo they were to increase by a limited amount, the domestic industry
would not be materially injured by the limited effect of imports from Greece,
because the imports would not be competitive with the domestic product in
terms of price or quality. We, therefore, determine that revocation of the
CVD order on processed tomato products from Greece will not materially injure

or threaten to materially injure the domestic industries.
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Additional Views of Vice Chairman Liebeler

Vice Chairman Liebeler notes the response rate to Commission
inquiries in this investigation was very low. Although the major
portion of the industry supported the petitioners' assertién that
the industry would suffer injury when the order is lifted,l many
of these same firms did not supply relevant information regarding
the actual condition of the industry. For example, with respect to
canned tomatoes, only 25% of the firms representing domestic
production responded with income and loss data. As for tomato
concentrate, only 34% responded with this information. Finally,
with regard to tomato juice, only 25% of the firms representing

domestic production responded.

As was made very clear in Budd Co. Ry. Division v. U.S.,2 the

Commission is under an affirmative obligation to undertake a
"thorough investigation" within the statutory time frame. Once this
obligation is satisfied, what, if any, action can the Commission
take when faced with a low response rate? One option is to draw a
negative inference against the non-responding party with respect to

the missing data. In Weighing Machinery and Scales from Japan,3

lReport at A-53-A-54.
2507 F. Supp. 997 (CIT 1980).

3Inv. No. 701-TA-7 (Final), USITC Pub. 1063 (1980).

15
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two major domestic producers of electronic digital deli scales did
not respond to the Commission's questionnaires. According to the
best available evidence, the two firms accounted for approximately
one-half of total domestic production of the like product. In their
additional Views, then Vice Chairman Alberger and Commissioner
Calhoun stated:

Certainly the failure of one-half of the domestic industry to

supply data requested by the Commission or to otherwise support

the petition creates a permissible adverse inference that these
firms are not being injured by the subject imports. . . . Since
the Commission staff made reasonable but unsuccessful attempts
to obtain data from the two firms, the domestic industry

(collectively) should not benefit from their own failure to

cooperate and provide data necessary to accurately assess the

state for the industry.

Although in Scates, the two nonresponding petitioners did not
support the petition, Vice Chairman Liebeler is not persuaded that
mere formal support of a petition abrogates operation of the adverse
inference rule. Because a domestic firm would gain as the result of
less competition from either domestic or foreign firms, it is in the
interest of a domestic firm to support the petition at the same time

that it refuses to supply information which might prove harmful to

the petitioner's case.

Vice Chairman Liebeler joins with the rest of the Commission in
the instant case although the adverse inferences to be drawn with
respect to the future condition of the industry when two-thirds of

the industry do not provide data necessary for an informed

16
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Commission decision provide an independent and sufficient basis for

a negative determination in this investigation.4

4§§g Optic Liquid-Level Sensing Systems from Canada, Inv. No.

- 104-TAA-2 (Final), USITC Pub. 1164 (1981) (permissable inference that
domestic firm which did not provide information will not suffer
material injury upon removal of CVD order). See generally
International Union v. NLRB, 459 F.2d 1329 (D.C. Cir. 1972)
(discussion of the adverse inference rule).

17
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INFORMATION OBTAINED IN THE INVESTIGATION
Introduction

On March 16, 1982, the United States International Trade Commission
received a request 1/ from the Delegation of the Commission of the European
Communities for an investigation under section 104(b)(1l) of the Trade
Agreements Act of 1979 (19 U,S.C. 1671 note) to determine whether an industry
in the United States would be materially injured, or would be threatened with
material injury, or the establishment of an industry in the United States
would be materially retarded, by reason of imports of tomato products from
Greece if the outstanding countervailing duty order applicable to such tomato
products were to be revoked. 2/ The products covered included tomato paste
and sauce (Tariff Schedules of the United States (TSUS) item 141.65), peeled
tomatoes (141.66), and tomato juice (166.30). Accordingly, on June 5, 1984,
the Commission instituted investigation No. 104-TAA-23 on certain tomato
products from Greece.

Notice of the institution of the Commission's investigation was given by
posting copies of the notice in the Office of the Secretary, U.S. International
Trade Commission, Washington, DC, and by publishing the notice in the
Federal Register of June 13, 1984 (49 F.R. 24461). 3/ A public hearing in
connection with the investigation was held on August 14, 1984. &/

1/ A copy of the letter requesting the investigation is presented in app. A.

2/ On Jen. 1, 1980, the Trade Agreements Act of 1979 (Public Law 96-39)
became effective. That act provided, in sec. 104(b), that "In the case of a
countervailing duty order issued under section 303 of the Tariff Act of 1930
. + . which applies to merchandise which is the product of a country under the
Agreement, and which is in effect on January 1, 1980 . . ., the Commission,
upon the request of the government of such a country . . ., submitted within
3 years after the effective date of title VII of the Tariff Act of 1930
(January 1, 1980), shall . . . commence an investigation to determine whether
an industry in the United States would be materially injured, or would be
threatened with material injury, or the establishment of an industry in the
United States would be materially retarded, by reason of imports of the
merchandise covered by the countervailing duty order if the order were to be
-revoked." The request from the Delegation of the Commission of the European
Communities was such a request. The act further provides in sec. 104(b) that
the Commission shall issue its determination in regard to such investigation
within 3 years following the receipt of a request from a government under the
agreement, or in this case, by Mar. 16, 1985.

3/ A copy of the Commission's notice of the investigation is presented in

app. B. v
4/ A list of witnesses appearing at the hearing also is presented in app. B.
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Origin of the Present Investigation

The countervailing duty order of concern in this investigation evolved
from a petition filed with the U.S. Treasury Department by the Canners League
of California 1/ in 1970, alleging that payments made by the Government of
Greece to manufacturers, producers, or exporters of tomato products
constituted the payment or bestowal of a bounty or grant within the meaning of
section 303 of the Tariff Act of 1930, as amended (19 U.S.C. 1303). The
Treasury Department announced in the Federal Register of August 26, 1970
(35 F.R. 13586), that it was investigating the allegations, and on
March 28, 1972, published its determination (T.D. 72-88, 37 F.R. 6360) that
Greece had granted benefits which were considered to be bounties or grants
within the meaning of the countervailing duty law on the manufacture,
production, or export of tomato products.

Other Commission Investigations on Tomato Products

A countervailing duty petition was filed with the Department of the
Treasury in August 1978, alleging that the European Community (EC) bestows
bounties or grants on the production of tomato products and requesting the
application of countervailing duties against all shipments of canned tomatoes
and tomato concentrates entering the United States from Italy. The alleged
subsidies involved payments made to processors of two varieties of tomatoes in
Italy.

In a notice published in the Federal Register on August 22, 1979
(44 F.R. 49248), Treasury made its final determination that the program of
production aid to producers and exporters under which the Commission of the EC
supports the price level of tomato products constitutes a bounty or grant
within the meaning of section 303 of the Tariff Act of 1930. The net amount
of such bounties or grants was determined to be those previously announced in
Treasury's preliminary determination (62.3 percent for imports of paste,
98.1 percent for imports of sauce, and 31.9 percent for imports of other (or
canned) tomatoes).

On January 7, 1980, the Commission received notice from the U.S.
Department of Commerce--the designated administering authority under section
771(1) of the Tariff Act of 1930--that the countervailing duty case on tomato
‘products from the EC was being referred to the Commission for a determination
of injury. On February 5, 1980, the Commission received from the Department
of Commerce the most current information available regarding subsidies
bestowed upon tomato products from the EC. Benefits in the form of processing
subsidies were found in the amount of $0.250 per pound for tomato concentrates
and $0.104 per pound for canned peeled tomatoes. Accordingly, effective
February 5, 1980, the Commission instituted nine final investigations (one for
each of the then-current member countries of the EC) to determine whether an
industry in the United States is materially injured, or is threatened with
material injury, or the establishment of an industry in the United States is
materially retarded, by reason of imports of processed tomato products,
provided for in items 141.65 and 141.66 of the TSUS, from member states of the
EC, which are subject to the outstanding countervailing duty order. In A2

1/ An association of fruit and vegetable processors, currently called the
California League of Food Processors.



A-3

June 1980, the Commission unanimously determined in the negative with respect
to imports from each of the nine member states. 1/

Description and Uses

Tomatoes are the fruit of a bushlike plant grown outdoors during the
frost-free season of the year or under shelter with a controlled environment

throughout the year. The tomato is considered one of the most important
vegetables grown in the United States; it is commonly used both in the fresh

state and in a variety of processed forms such as tomato concentrates, canned

tomatoes, tomato juice, and catsup. The products of concern in this
investigation are tomato paste, tomato sauce, peeled tomatoes, and tomato

juice.

Tomato concentrates

Tomato concentrates are foods prepared by concentrating (evaporating
water from) various homogeneous products obtained in the processing of mature
tomatoes. The tomato concentrates which are the subject of the current
investigation are tomato paste, tomato sauce, and tomato puree (or pulp). 2/

Tomato paste must, in accordance with Food and Drug Administration (FDA)
regulations, contain at least 24 percent natural tomato soluble solids (less
salt added); it may also contain salt, spices, flavorings, and baking soda.
Tomato paste is sold directly to consumers as a substitute for fresh or canned
tomatoes in the preparation of tomato dishes, or it may be stored for
remanufacture into other products such as tomato sauce or tomato puree. Since

it is so often an ingredient in other food products, tomato paste is
considered to be a semifinished product.

Tomato sauce contains more than 8.37 percent salt-free, natural tomato
soluble solids; it also contains salt and spices, and may also contain
vinegar, nutritive sweetening ingredients, onion, garlic, or other vegetable
flavoring ingredients. The average concentration of soluble solids in tomato
sauce made by U.S. producers is much higher than the minimum acceptable level;
for example, the soluble solids concentration in tomato sauce sold directly to
retail consumers is estimated to be more than 20 percent. Tomato sauce is
used by consumers to prepare such foods as spaghetti sauce, and certain food

manufacturers also purchase tomato sauce for ugse in the manufacture of other
food products.

1/ Tomato Products from the European Community, Determination of No Material

Injury or Threat Thereof in Investigations Nos. 701-TA-42-50 (Final) Under
Section 104(a)(2) of the Trade Agreements Act of 1979 . . ., USIIC Pub. 1076,

June 1980. : .

2/ Tomato puree is classified as tomato sauce for tariff classification
purposes. The descriptions of processed tomato products used throughout this
report are in compliance with the Agricultural Marketing Service Standards,
Inspections, and Marketing Practices, U.S. Department of Agriculture, as
published in the Code of Federal Regulations, Vol. 7, Part 52 (Agriculture).
For the purposes of this investigation, tomato concentrates do not incluie
catsup, spaghetti sauce, chili sauce, aspic, cocktail sauce, fish sauce, pizza
sauce, or hot sauce.
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Tomato puree contains at least 8 percent, but less than 24 percent, of
natural tomato soluble solids; it may also contain salt. Tomato puree is
usually packed in bulk containers and stored for later remanufacture into
finished tomato products such as soup, sauce, or catsup. An estimated 10
percent of all tomato puree produced is packed in retail-size cans for direct
sales to consumers.

Canned tomatoes

Canned, peeled tomatoes are tomatoes in airtight containers (metal or
glass) prepared from mature tomatoes with the skins, stems, and calyxes
removed, and the tomatoes, in most cases, cored. The tomatoes may be canned
whole, whole and in pieces, diced, sliced, or in wedges. Calcium salts;
organic acids; dry, nutritive, carbohydrate sweeteners; salt; spices or spice
oils; flavoring and seasoning; and vegetable ingredients comprising not more
than 10 percent by weight of the finished food may be added. The tomatoes may
be packed in tomato juice or in one of the tomato concentrates. Canned
tomatoes are consumed separately as a vegetable side dish or incorporated with
other ingredients to make stew, soup, or casseroles. 1/

Tomato juice

Tomato juice is the unconcentrated liquid prepared from tomato
concentrates or extracted from mature tomatoes of red, reddish, or yellow
varieties, strained free of skins, seeds, and other coarse or hard substances,
but containing finely divided insoluble solids from the tomato flesh. Such
liquid is usually homogenized, may be seasoned with salt, and may contain
added ascorbic acid. Tomato juice is a low-calorie, nutritious vegetable
juice served as a chilled drink, especially at breakfast; it is also used as
the major ingredient (by volume) in mixed vegetable juices.

1/ Crushed tomatoes are made from pressed (processed) whole, unpeeled
tomatoes that pass through a finisher stage where screens remove some seeds
and part of the skins. The total amount of skins removed depends upon the
screen size and varies according to the specifications of the purchaser. The
overall process enables processors to provisionally prepare large amounts of
raw product in a rapid, less expensive way for later remanufacture into other
products such as tomato sauce. There are no industry standards for crushed
tomatoes, and industry sources state this product more closely resembles
tomato concentrates (puree) than canned tomatoes. California, which accounts
for an estimated 80 percent of processed tomato product production, has
reported separate production statistics for crushed tomatoes since 1980;
reported production statistics nationwide, however, do not separate out
crushed tomatoes. In deriving production and inventory data shown in this
report, reported statistics for California (excluding crushed tomatoes) have

been aggregated with statistics for all other States (including crushed
tomatoes). For the purposes of this investigation, crushed tomatoes are not

considered to be specifically covered by the existing countervailing duty
order. ‘

A-4



A-5

U.S. Tariff Treatment

The countervailing duty order applies o<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>