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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

Investigations Nos. 104-TAA-16, 17, and 18

CERTAIN NONRUBBER FOOTWEAR FROM BRAZIL, INDIA, AND SPAIN

Determinations

On the basis of the vrecord 1/ developed in the subject investigations,
the Commission determines g/, pursuant to section 104(h) of the Trade
Agreements Act of 1979, that an industry in the United States would not he
materially injured or threatened with material injury, nor would the
establishment of an industry in the United States be materially retarded, by
reason of imports of certain nonrubber footwear from Brazil, India, or Spain
covered by outstanding countervailing duty orders, if the orders were to be
revoked. The investigations cover imports of nonrubber footwear provided for
in items 700.05-.45, 700.56, 700.72-.83, and 700.95 of the Tariff Schedules of
the United States (TSUS). With respect to India, the investigation covers all
of the above footwear except huaraches (TSUS item 700.05); leather ski boots
(TSUS item 700.28); and chappals, slippers and footwear having an open toe and

heel, however provided for in part 1, subpart A of Schedule 7 in the TSUS.

Background

On October 2A, 1981, October 7, 1981, and April 23, 1982, the U.S.
International Trade Commission received requests from the Governments of
Brazil, India, and Spain, respectively, for investigatious under section 104

of the Trade Agreements Act of 1979 with respect to certain nonrubber footwear

l/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR & 207.2{(i)).

2/ Commissioner Haggart dissenting with respect to the orders covering -
imports of the subject merchandise from Brazil and Spain.



imported from Brazil, India, and Spain. Accordingly, effective January 25,
1983, the Commission instituted investigations Nos. 104-TAA-16, 17, and 18
under section 104(b) to determine whether an industry in the United States
would be materially injured or threatened with material injury, or the
establishment of an industry in the United States would be materially
retarded, by reason of imports of certain nonrubber footwear from Brazil,
India, and Spain, currently covered by countervailing duty orders, if the
orders were to be revoked.

Notice of the institution of the Commission's investigations and of a
public hearing to be held in connection therewith was given by posting copies
of the notice in the 0ffice of the Secretary, U.S. International Trade
Commission, Washington, D.C., and by publishing the notice in the Eederal
Register on February 2, 1983 (48 F.R. 4742). The hearing was held in
Washington, D.C. on April 19, 1983, and all persons who requested the

opportunity were permitted to appear in person or by counsel.
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VIEWS OF CHAIRMAN ALFRED E. ECKES

Introduction

On the basis of the record developed in investigation Nos. 104-TAA-16,
17, and 18, I determine that an industry in the United States would not be
materially injured or threatened with material injury by reason of imports of
nonrubber footwear from Brazil, India, or Spein covered by the outstanding
countervailing duty orders if these orders were to be revoked. 1/

The focus of a section 104 investigation is the Commission's judgment as
to the likely effects of the revocation of the subject countervailing duty
orders on the domestic industry. This analysis includes the assessment of
both the present condition of the domestic industry and the recent levels of
imports for the purpose of determining the relevant conditions of trade
concerning the subject imports. The Commission must then project this
analysis into the future focusing on the information developed during the
course of the investigation which indicates changes that may occur in the
industry and import trends, given the possible revocation of the outstanding
order. In this case, I have determined that the domestic industry, although
not without problems, is relatively healthy and that imports from each of the
three countries in gquestion will not be a cause of material injury or threat
of material injury to that industry if the countervailing duty orders are

revoked.

1/ There is established production of like products in the United States.
Thus, the issue of material retardation was not present in these
investigations.



The Domestic Industry

Section 104 of the Trade Agreements Act expressly incorporates the
definitions contained in section 771 of the Tariff Act of 1930. 2/ In
general, section 771 of the Tariff Act defines the domestic industry as
consisting of all domestic producers of a like product or those producers
whose total output of the like product constitutes a major proportion of
domestic production of that product. 3/ A "like product,” in turn, is defined
as a product, which is like, or in the absence of like, most similar in
characteristics and uses with the imported product which is the subject of the
investigation. 4/

The imports that are the subject of these investigations are nonrubber
footwear from Brazil, India, and Spain covered by separate outstanding
countervailing duty orders. These imports essentially include dress, casual,
athletic, and work shoes, as well as boots and clogs which are designed for
men, women, and children.

The nature of domestic shoes which compete with the imported goods is
almost limitless in terms of style, fabric, quality, color, and size. The
domestic industry has argued persuasively that these distinctions are
artificial for purposes of determining the like product. 5/ It is apparent
that consumers readily substitute styles, colors and fabrics when choosing
shoes. Therefore, there is no basis for specifying "like products" based upon

these characteristics.

2/ Section 104(e) of the Trade Agreements Act of 1979, 19 U.S.C. 1671 note.
3/ Section 771 (4)(A) of the Tariff Act, 19 U.S8.C. 1677(4)(A).

4/ Section 771(10) of the Tariff act, 19 U.S.C. 1677(10).

5/ Commission Hearing held April 19, 1983, Transcript, 24-30.
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A further question concerns distinctions among imports as to men's,
women's and children's shoes. The same degree of substitutability clearly is
not present when imports are considered in this manner. Men's, women's and
children's shoes do differ in style, size, and to a lesser degree, channels of
distribution. Therefore, there are three "like products” in this
investigation, domestic men's, women's and children's nonrubber footwear which
correspond to the imported shoes.

In a case involving a similar factual situation, Leather Wearing Apparel

from Uruguay, Inv. No. 701-TA-68 (May 1981, USITC Pub. 1144}, the Commission
defined the like products to be (1) men's and boys' leather coats and jackets,
(2) women's and girls' leather coats and jackets and (3) leather wesring
apparel other than coats and jackets. 1In that investigation, the Commission
found that it was a simple matter to shift production of men's leather wearing
apparel to the production of women's leather wearing apparel. In these
investigations, the same productive facilities can be used by producers of
men's, women's, and children's shoes. Many producers were not able to
segregate profit and loss data according to these categories. 6/

Section 771(4)(D) makes provisions for circumstances in which the
production process or producers’ profits cannot be separately identified for
like products by providing for analysis of the narrowest product line

containing the like product. It is sppropriate in these investigations teo

6/ Producers accounting for a significent portion of domestic production
failed to supply profit-and-loss data based on these categories. If the
Commission were to use profitability data based on men's, women's, and
children's shoe operations, it appears that roughly 40 percent of all
profitability data supplied in questionnaire responses would not be usable.
{Compare table 20 with tables 22, 23, and 24.)
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apply section 771(4)(D) and assess the impact of imports on the narrowest
group or range of produéts which includes the like products, for which the
néﬁessary information can be provided. The lack of available data regarding
men's, women's, and children's shoes in terms of profit and loss and the
substantial identity of the production process for each type leads to the
conclusion that the narrowest group of products for analysis is all nonrubber
footwear covered by each order. Therefore, the determinations in these cases

are based upon an examination of the impact of imports on all domestic

producers of nonrubber footwear.

Condition of the U.S. Industry

It was the intent of Congress that in countervailing duty investigatiomns
the assessment of the impact of subsidized imports is to be made with regard
to the particular conditions of trade, competition, and development of the
relevant industry. 7/ The statutory scheme for determining the appropriate

"like product,” and in turn, the industry against which the Commission

assesses the impact of imports, further assures that the focus of our inquiry
is on the nature of the imported product that is the subject of these
investigations and those characteristics of trade involving both the relevant
domestic and imported products. 8/

The current condition of the United States industry generally is
favorable. Although production, shipments, and!employment have declined from

1980 to 1982 as domestic producers have continued to seek more efficient

7/ See S. Rpt. No. 96-249, 96th Cong., 1lst Sess. (1979) at 57 and 88;
H. Rpt. No. 96-317, 96th Cong., lst Sess. (1979) at 46.

8/ Certain Carbon Steel Products from Spain (Inv. Nos. 701-TA-155, 157, 158,
159, 160, and 162 (Final) USITC Pub. 1331. See Views of Chairman Eckes and
Commissioner Haggart at p. 15.
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operations, the profit data indicate that it has been successful in its
efforts to become more competitive. 3/ 10/ The 1982 net operating income for
the entire industry was 7.0 percent of net sales. Although this figure is
somewhat less than the 9.4 percent ratio for 1981, the 1981 figures are skewed
by the immense popularity of western boots which has since declined. When
these three producers are removéd from 1982 figures, operating profit margins
figures for the remaining 89 producers are higher than in 1980. 11/ Further
the ratio of operating income to net sales for large producers, who produce
over 4 million pairs per year and and account for about half of total domestic
production, shows an even greater turnaround. From 1980 to 1982, that ratio
increased from 8.9 to 10.2 percent.

As I discuss below, there is no indication that the current favorable
performance of the industry will be affected by imports from each of the three
countries under investigation if the countervailing duty orders were

revoked. 12/

9/ An examinstion of the Commission's decision in Footwear, Inv. No.
TA-203-7 (April 1981, USITC Pub. 1139) may be useful for charting the recovery
of the domestic industry. Although the Commission majority in the section 203
case was unwilling to declare the industry healthy at that time because one
satisfactory year of profitability did not necessarily signify a trend, the
subsequent two year period suggests that the successful year was not an
aberration.

10/ Domestic producers appear to be importing increasing amounts of
nonrubber footwear. See p. A-24-25, Table 14.

11/ Furthermore, profit declines for all industries in 1982 were common. In
fact, even the 7 percent profit figure is above average for all textile mill
products and for all manufacturing.

12/ Pricing data collected in these investigations do not warrant undue
emphasis. Because of the vast differences and characteristics which exist
among the various types of footwear, there are few instances of meaningful
price comparison between directly comparable imported and domestic shoes.
Although consumer choices regarding shoes are based in part upon price, other
important conmsiderations are equally important in purchasing decisions, such
as style and quality. Available pricing data at best serve to provide some
indication of broad price trends.
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The Brazilian Order -- The Commerce Department published notice of the

preliminary results of ité administrative view of the Brazilian order on March
g, i985. 13/ The review covered the period from December 7, 1979, to December
31, 1980. The aggregate net subsidy from December 7, 1979 through December
31, 1979 was 4.77 percent ad valorem and for the period January 1, 1980
through December 31, 1980 it was 3.48 percent ad valorem. Commerce also found
that as of July 26, 1982, the government of Brazil subjected exports of
nonrubber footwear to the United States to an offsetting export tax, reducing
the potential aggregate net subsidy to 0.48 percent, which Commerce considers
de minimis.

By letter of April 22, 1983, to the Secretary of Commerce, the Minister
of Finance of Brazil gave assurances that the offsetting export tax was
indefinite in duration and would not be affected by the revocation of the
outstanding countervailing duty order. The ability of the Commerce Department
and the Commission to move quickly to make a preliminary determination if the
Brazilian government were to change its policy, is an important incentive for
Brazil to leave the export taxes in place. Further, concerns by the Brazilian
government regarding the credibility of future assurances should ensure
continued de minimis subsidy levels. These considerations provide strong
incentives for Brazil to continue its policy regarding the imposition of an
export tax.

Given the Finance Minister's assurances, I believe that if the
countervailing duty order were to be removed, no materisl injury or threat of

material injury to the domestic industry will occur. Even though Brazilian

13/ 48 F.R. 9902.
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imports in 1982 held about 5 percent of the U.S. market, it does not appear
based on the record in this investigation that this level of imports, even
though subsidized, would cause future injury or threat thereof to the domestic
footwear industry. Therefore, I find that an industry in the United States
would not be materially injured or threatened with material injury, by reason
of imports of the merchandise covered by the countervailing duty order if the

order were to be revoked.

The Indian Order -- On February 17, 1982, the Commerce Department

published a notice of the final results of its review of the Indian
order. 14/ The review, covering the period from January 1, 1980, through
December 31, 1980, found a total net subsidy for the period of 15.08 percent.

Imports of nonrubber footwear from India to the U.S. are small in
absolute numbers and are declining. Giving the broadest interpretation to the
scope of the order, imports from India covered by the order in 1982 were 1.2
million pairs. 15/ In all likelihood, the goods actually covered by the order
were even lower, probably around 900,000 pairs. Using the 1.2 million figure,
however, the figures show a continual decline in imports since 1978. The 1982
import level of Indian goods was at most approximately one third of the 1978
level. From 1980 to 1982, India's share of the U.S. market fell from 0.4 to
0.2 percent of apparent consumption.

Most of India's nonrubber footwear is produced by a cottage industry.
This method of production limits India's ability to compete more effectively

in the U.S. market, due to poor quality control, frequent delays in

14/ 47 F.R. 6906
15/ See p. A-14.
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deliveries, and the ability to produce for only 6 to 7 months per year because
of the monsoon season.
Based on the trend in imports from India and the nature of the industry
in India, I have determined that the U.S. industry would not be materially
injured or threatened with material injury if the countervailing duty order

were removed.

The Spanish order -~ On April 4, 1983, the Commerce Department published

the preliminary results of its administrative review with respect to the
Spanish order. 16/ The review covers the period from January 1, 1980, through
December 31, 1980. The total net subsidy for the period was 4.91 percent ad
valorem. In addition, taking into account changes in the Spanish programs,
Commerce stated that it intends to instruct the Customs Service to collect a
cash deposit of estimated countervailing duties of 2.54 percent ad valorenm.
Commerce notes in its notice that Spain is currently phasing out its operating
capital loans subsidy program.

Spain's imports to the United States began to decline in 1979, when they
fell 27 percent below those in the preceding year. In 1980, Spanish imports
to the U.S. decreased an additional 34 percent reaching their lowest level
since 1968. Spanish imports in 1981 were essentially equal to 1980 levels,
and then rose slightly in 1982.

A major reason for Spain's decline as an %mporter to the U.S. market has
been the eroding price competitiveness of its products. A comparison of

average unit value of nonrubber footwear from Spain with that of Brazil,

16/ 48 F.R. 14426.

10
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Taiwan, or Korea shows that Spain's footwear has been valued considerably
higher through recent periods. The major change in the Spanish producers’
situation since 1978 has been higher labor costs. This cost increase, coupled
with the fact that Spain must import most of its raw materials, effectively
limits the amount of footwear that Spain can successfully market in the United
States. Therefore, removal oé the order will in my view have little impact
on the competitiveness of Spanish imports and thus, the impact on the U.S.

industry of the removal of the counterveiling duty will be inconsequential.

Cumulation

In making a decision whether to cumulate imports, the Commission has
generally considered whether the conditions of trade show the relevance of
cumulative consideration of imports from various countries in making a
determination of injury. Specific factors which the Commission has considered
in the past in determining whether to cumulate imports include (1) whether the
imports have a "hammering effect” on the domestic industry; (2) whether the
imports entered the U.S. contemporaneously; (3) whether the imports are
fungible or comparable; (4) whether the imports compete in the same markets
for the ssme end uses; (5) whether there has been coordination or cooperation
among the various importers; (6) whether the same channels of distribution are
used; (7) pricing similarity; (8) the volume of the subject imports; (9) the
trends in the volume of imports; and (10) whether there is a simultaneous
impact by the imports in guestion.

In this case, I have chosen not to cumulate. The imports from the three

countries under investigation show a wide variation in price and quality.

11
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A significant portion of the Indian product is low-priced and of low quality.
The Spanish producers, on the other hand, have increasingly concentrated on
the-upscale end of the market as their labor costs have risen. There is no
information of record that convinces me that there is any coordination or
cooperation among importers with regard to these imports. Combined imports
from Spain and India are not significantly higher than the imports from Spain
alone, and there is no reason to anticipate that this relationship will change.

With regard to the future of the Brazilian imports, as I have discussed
above, there is no reason to believe that subsidized imports will continue in
the future. Thus, the cumulation of these essentially unsubsidized Brazilian
imports with the subsidized imports from the other two countries is
unjustified. For the above reasons, I do not cumulate the imports imn this

case.

Conclusion

I conclude that the domestic industry would not be injured or threatened

with material injury by the subject imports as a result of the revocation of

these outstanding countervailing duty orders.

12
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VIEWS OF COMMISSIONER PAULA STERN

Introduction

I determine that an industry in the United States would not be materially
injured or threatened with material injury by reason of imports of nonrubber
footwear from Brazil, India, or épain, covered by the outstanding
countervailing duty orders, if these orders were to be revoked. 1/

My determinations regarding these investigations are based upon my
finding that imports from these three countries would not significantly
contribute to any injury that would be experienced by the domestic industry if
these orders were to be revoked. Imports from India are tiny in volume and
market share. In addition, constraints on Indian production, infrastructure,
and transportation make it highly unlikely that the imports from India would
increase substantially if the countervailing duty order were removed.
Subsidies from Spain have been almost completely phased out, and the volume
and market share of imports show a declining trend over the long term. In
addition, revocation of the duty would not significantly inecrease the volume
or competitiveness of imports from Spain. The net subsidy from Brazil is de
minimis, having been offset by an export tax placed on goods bound for the
United States. Furthermore, the Brazilian Minister of Finance has given
express assurances that the export tax will remain in effect and will be
adjusted for any changes in the underlying subsidies. Since no countervailing

duties are currently being collected on imports from Brazil and since there is

1/ There is established production of like products in the United States.
Thus, the issue of material retardstion was not present in these
investigations.

13
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no indication that this situation will change, revocation of the order will
have no effect on the pricing of imports from Brazil. Any future competitive
a&vantages will be due to factors which cannot be fairly attributed to the

subsidies under investigation.

The Domestic Industry

I join in the definition of domestic industry contained in the views of

Chairman Eckes.

Standards for Determinations

In a section 104 investigation, the Commission must evaluate the guestion
of whether the domestic industry would be materially injured or threatened
with material injury by reason of the imports covered by the countervailing
duty order should the order be revoked. "Material injury" as defined by the
statute means "harm which is not inconsequential, immaterial, or
unimportant.” 2/ In previous section 104 determinations, the Commission
generally has assumed, as a threshold matter, that any subsidy-related injury
to the U.S. industry has been remedied during the period in which the duties
have been imposed. 3/ Therefore, the Commission's analysis is essentially

prospective, i.e., an assessment of the impact that the revocation of an

2/ 19 U.S.C. section 1677(7)(A).

3/ See Unprocessed Float Glass from Belgium and Italy {"Float Glass“) Inv.
Nos. 104-TAA-11 and 12 (USITC Pub. 1344) (February 1983} at 5. The domestic
producers have argued, with respect to the Brazil investigation, that because
of time lags between the collection of the estimated duty and the final duty,
which was sometimes higher than the estimated duty, the subsidy-related
advantage was not remedied contemporaneously. Thus they argue such imports
may still be considered to be injuring the domestic industry. I do not find
this argument persuasive because in the case of Brazil we are faced, not with
analyzing the future impact of an ongoing duty, but with analyzing the future
impact of no duty at all.

14
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existing countervailing duty order will have on & domestic industry. 4/ 1In
previous cases, the Commission has included the following factors in its
examination: (1) the amount of the duty, and whether the duty has grown or
declined since imposition of the order; S5/ (2) the trends in import volume and
market share; 6/ (3) whether, and to what extent the imports compete with the
domestic product; (4) the expoéter‘s capacity, capacity utilization, and
export orientation; (5) the intent of the importers or exporters, particularly
if supported by trends in market conditions; 7/ and (6) the competitive

advantage, if any, that the imports would derive from the lifting of the

4/ See Float Glass, supra n. 2 at 3 and 8; Views of Chairman Alberger, Vice
Chairman Calhoun and Commissioner Stern in Sugar from the European Community,
("Sugar”) Inv. No. 104-TAA-7 (USITC Pub. No. 1247) (May 1982) at 19.

By analogy, the standards applicable to an analysis of “threat of
material injury* in a Title VII investigation are also relevant to a section
104 investigation. In particular, we must not base our determination on mere
supposition or conjecture, or on speculative assumptions. See S. Rep. No. 249,
96th Cong., 1lst Sess. at 88-89, guoted in Views of Alberger, Calhoun and Stern
in Sugar, supra, at 19, n. 11; Alberta Gas Chemicals v. United States, 515 F.
Supp. 780,791 (C.I.T. 1981).

5/ See, e.g., Float Glass, supra, n. 2 at 8-9 and 11-13; Galvanized
Fabricated Structural Steel Units from Italy, Inv. No. 104-TAA-4 (USITC Pub.
1204) (December 1981) (Views of Chairman Alberger and Commissioners Calhoun,
Stern, and Eckes) at 6-7, Barley from France, Inv. No. 104-TAA 6 (USITC Pub.
1227) (March 1982) (Views of Cheirman Alberger and Commissicners Calhoun,
Stern and Eckes) at 5 and Certain Spirits from Ireland, Inv. No. 104-TAA-3
(USITC Pub. 1165) (July 1981) (Views of Chairman Alberger and Commissioner
Bedell and Stern) at 8.

An examination of the trend in the duty may also involve examination of
changes or trends in the underlying subsidies. In particular, the fact that a
subsidy or a subsidy-derived benefit is being phased out has obvious
importance to our prospective analysis. See discussion re: imports from
Spain, infra at 20-21. On the other hand, if it is clear that the amount of
the net subsidy or duty will be increasing, this factor could conceivably be
relevant, providing thet this finding was not overly speculative. See
discussion re: imports from Brazil, infra at 20, n. 24.

6/ However, where revocation of the order would result in no or little price
effect, the Commission has given less weight to the fact that the volume of
the imports are increasing or may increase, because such an increase could not
fairly be attributed to revocation of the countervailing duty order. See i
Certain Spirits from Ireland, supra, n. 4 at 8.

7/ See Rayon Staple Fiber, supra, n. 3 at 6-7.

15
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countervailing duty. The latter factor relates directly to the central issue
of whether injury would occur if the countervailing duty order were
rembved. 8/ Assuming that any financial advantage gained by an importer due
to the revocation of a countervailing duty order would be fully passed through
to its customers in the form of lower prices, g/ removal of any countervailing
duty order can generally be presumed to result in some financial advantage,
however slight. Nevertheless, revocation of an outstanding order would be
appropriate under two kinds of circumstances: when the advantage is
insignificant; or if, even with a significant financial advantage, the
subsidized imports would not be materially injuring or threatening material

injury to & domestic industry, because of other market conditionms.

8/ Analysis of the effect, if any, of the duty on the competitive advantage
of the subsidized imports alone is not necessarily dispositive. The weight I
give this necessarily varies depending upon the facts of each case. See my
Views in Certain Carbon Steel Products from Belgium, France, Italy,
Luxembourg, the United Kingdom and the Federal Republic of Germany, Inv. Nos.
701-TA-86 through 128, as incorporated in my views in Carbon Steel Wirg Rod
from Brazil and Tobago, Inv. Nos. 731-TA-113 and 114 (USITC Pub. No. 1316)
(November 1982) at 5%-9%,

However in some cases, the amount of the duty is so tiny that the
Commission has found that its removal would not provide an incentive for the
importer to lower the price of the goods. See, e.g., Certain Spirits from
Ireland, supra, n. 4 at 8. Similarly, where the countervailing duty accounts
for only a small portion of the margin by which the imported product
undersells the domestic product, the Commission has found that the subsidized
imports were not causing or threatening to cause material injury. See, e.g..
Certain Zoris from the Republic of China, Inv. No. 303-TA-1 (USITC Pub. 787)
(Sept. 1976) at 7; Unlasted Leather Footwear Uppers from India, Inv. No.
701-TA-1 (USITC Pub. 1045) (March 1980), Views of Chairman Bedell and
Commissioner Moore and Stern at 6 and Views of Vice Chairman Alberger and
Commissioner Calhoun at 14. :

9/ The advantage to an importer resulting from revocation of a
countervailing duty order would not necessarily be passed through to the price
of the product. However, to the extent that the cost advantage is not fully
passed through to the price of the imported good, the import would have even
less of a subsidy-related price advantage over the domestic product.
Therefore, by assuming a full pass through of the removal of the duty I am
giving the domestic industry its best opportunity to establish that there is a
competitive effect.
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Condition of the U.S. Industry

The industry is restructuring and consolidating, changing from an
industry in which most of its production was accounted for by the output of
hundreds of small firms to one dominated by the twenty largest producers,
which account for approximately half of production. 10/ Many of the large
companies, in addition to enjoying greater economies of scale, have their own
retail operations, which are very profitable relative to manufacturing, and
import to supplement certain product lines. 11/ Therefore, there is a split
within the industry between certain firms that are very profitable and others
that are significantly less profitable.

Thus, the U.S. industry currently shows signs of both strength and
weakness. U.S. production of nonrubber footwear fell by 15 percent from 386
million pairs in 1980 to 325 million pairs in 1982 and domestic shipments
followed & similar course. 12/ With the cutbacks in production came a fall in
domestic capacity utilization from 76.4 percent in 1980 to 68.7 percent in
1982. 13/

Employment also declined, but at a slower rate than for production. 14/
There are also indications that some firms have permanently ceased

operations. 15/

ls

/ Report at A-19.
1/ Tramscript (Tr.) at 128-29.

12/ Report at A-20 (Table 7).

13/ Id. at A-21 (Table 11).

14/ According to Department of Commerce data, the number of production and
related workers declined by 11 percent from 122,900 workers in 1980 to 109,800
workers in 1982. According to Commission data, the number of these employees
declined by 5 percent during this period, and the number of hours worked
declined by 8 percent. Id. at A-29 and Table 18.

15/ Id. at A-19; Tr. at 45.

[
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However, to some extent the shrunken size of the U.S. industry has led to
greater efficiency and profitability. Profitability data indicates that
during the 1980-1982 period the industry has been able to sustain a level of
profitability significantly higher than in the years prior to 1980. 16/ 1In
1982 net operating income for the U.S. industry as a whole was 7 percent of
net sales; this figure is above the 1982 average of 5.3 percent for all
manufacturing and substantially above the 3.5 percent figure for textile mill
products. 12/ Although this figure is less than the healthy 8.3 percent and
9.4 percent ratios for 1980 and 1981, the figures for 1980 and 1981 reflect
the relatively short term surge in profitability resulting from the popularity
of western boots. 18/ Similarly, the 1982 ratio reflects, to some extent,
operating losses experienced by the boot producers as demand for these boots
waned. 19/

Furthermore, the large domestic producers, which account for
approximatgly half of domestic production, enjoyed operating profit margins in
1982 that were well above the average for all producers. In additiom, all but
two of the other five categories of producers 20/ had operating profit margins
above that for all manufacturing, and all but one had operating profit mergins

above that for textile products. 21/

16/ The ratio of operating income to net sales was 5.4 percent in 1977, 5.6
percent in 1978, 5.7 percent in 1979, 8.3 percent in 1980, 9.4 percent in
1981, and 7 percent in 1982. See Nonrubber Footwear Report to the President
on Inv. No. 203-TA-7 (USITC Pub. 1139) (April 1981) at A-43.

17/ Report at A-32 (Table 20) and Quarterly Financial Reports for
Manufacturing, Mining, and Trade Corporations, U.S. Department of Commerce,
Bureau of the Census.

18/ Id. at A-33.

19/ Id.

20/ Because the largest producers are known to be generally more profitable
than the smaller producer, the Staff Report provided separate profit and loss
information for six categories of non-rubber footwear manufacturers broken
down according to volume of production. Id. at A-34 (Table 21).

21/ 1d.

18
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Likely Effects of Removal of the Countervailing Duty Orders 22/

The Brazilian Order -- The Commerce Department published notice of the

preliminary results of its administrative view of the Brazilian order on March
9, 1983. 23/ The review covered the period from December 7, 1979, to December
31, 1980. The aggregate net subsidy from December 7, 1979 through December
31, 1979 was 4.77 percent ad valorem and for the period January 1, 1980
through December 31, 1980, 3.48 percent ad valorem. Commerce also found that
as of July 26, 1982, the government of Brazil subjected exports of nonrubber
footwear to the United States to an offsetting export tax, reducing the
potential aggregate net subsidy to 0.48 percent. Because Commerce considers
this a de minimis amount, it has instructed the Customs Department to stop
collecting duties on imports from Brazil.

In an April 22, 1983 letter, the Minister of Finance of Brazil gave
formal assurances to Secretary of Commerce Baldridge that the offsetting
export tax was indefinite in duration and would not be affected by the
revocation of the outstanding countervailing duty order. He further assured
the Secretary that the offsetting export taxes would be adjusted, according to
Department of Commerce methodology, to continue to offset fully any changes in
the underlying subsidies.

Currently, no duty is being assessed against imports from Brazil.
Therefore, revocation of the countervailing duty order would have no effect at

all on the price of these imports. Given Brazil's assurances, it is

22/ I have determined that the effect of imports subject to these
investigations should be assessed separately. I concur with the views of
Chairman Eckes on the issue of cumulation. -

23/ 48 F.R. 9961.
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reasonable to assume that future imports from Brazil will also have no price
advantage that can be fairly attributable to the fact that these imports are
subéidized. 24/ Thus, there would be no injury to the domestic injury that

could be fairly attributed to the revocation of the order.

The Spanish order -- On April 4, 1983, the Commerce Department published the

preliminary results of its administrative review with respect to the Spanish
order. 25/ The review covers the period from January 1, 1980, through
December 31, 1980. The total net subsidy for the period was 4.91 percent ad
valorem. In addition, taking intc account changes in the Spanish programs,
Commerce stated that it intends to instruct the Customs Service to collect a
cash deposit of estimated countervailing duties of 2.54 percent ad valorem.

Commerce's notice reports that Spain is currently phasing out its operating

24/ Representatives of the domestic industry have argued that the order
should be kept in place because Brazil could lift its offsetting export tax at
any time. This argument is speculative and not supported by any evidence in
the record. Contrary to the arguments made by the domestic industry that it
would be in Brazil's self interest to remove the offset taxes, I believe that
maintaining the export taxes is in Brazil's interest because removal of these
taxes, or failure to adjust or cooperate in verification of these taxes would
obviously invite another countervailing duty investigation. In addition,
Brazilian exporters wish to avoid the uncertainty that results from either a
countervailing duty investigation or a Commerce Department annual review.
Specifically, the delays inherent in the process have apparently had a
chilling effect on efforts to market Brazilian goods to U.S. importers. Thus,
I find that the evidence of Brazil's intent is supported by other
market-related factors.

Furthermore, even assuming that Brazil fails to live up to its
assurances, these imports would be liable for duties within at most 85 days
after the institution of a new investigation, and duties might even be
assessed against imports entering the country during the 85-day period if
eritical circumstances are found to exist. Furthermore, the Department of
Commerce could self-initiate such an investigation.

25/ 48 F.R. 14426.

20
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capital loans subsidy program. In addition, the other subsidy, the excessive
rebake of indirect taxes, had been almost completely offset by June 1982. 26/

Although imports from Spain have increased slightly from 1980 to 1982,
these figures in fact reflect a slight departure from a long-term downward
trend in Spain's imports and market share. Spain's imports to the United
States began to decline in 1979, when they fell 27 percent below those in the
preceding year. In 1980, Spanish imports to the U.S. decreased an additional
34 percent reaching their lowest level since 1968. Spanish imports in 1981
were essentially equal to 1980 levels, and then rose slightly in 1982.

While the ratio of total imports of nonrubber footwear to apparent
domestic consumption increased from 48.6 percent in 1980 to 59.6 percent in
1982, the market share of imports from Spain remained small, increasing from
2.4 percent in 1980 to 2.8 percent in 1982. 27/ In addition, as a percent of
total imports, imports from Spain are small, and have declined from 4.9
percent in 1980, to 4.6 percent in 1982. 28/

A major reason for Spain's decline as an importer to the U.S. market has
been an erosion of the price competitiveness of its products. A comparison of

average unit value of nonrubber footwear from Spain with that of Brazil,

26/ The government of Spain has given explicit assurances that this subsidy
will be phased out completely by December 31, 1984. See Posthearing Brief on
Behalf of the Federacion de Industrias Del Calzados Espanol at App. 2.

27/ Report at A-43 (Table 27). Almost all of the increase in total import
share cccurred between 1981 and 1982, and virtually all of this growth was
generated by Taiwan and Korea. In 1981 I joined with unanimous Commission in
advising the President that termination of the Orderly Market Agreement (OMA)
regarding nonrubber footwear from Taiwan would have a significant adverse
economic effect on the domestic industry. Thus we advised that this OMA be
extended for 2 years. See Nonrubber Footwear, supra note 16. However, both
OMAs were allowed to expire on June 30, 1981. Report at A-11.

28/ This represents a long-term decline from a high of 13 percent in 1974.
Id. at A-17.
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Taiwan, or Korea shows that Spain's footwear has been valued considerably
higher. 29/ The major change in the Spanish producers' situation since 1978
h;s been higher labor costs. This cost, coupled with the fact that Spain must
import most of its leather from the United States, currently limits the amount
of footwear that Spain can successfully market in the United States. 30/

The best pricing information available regarding the Spanish goods
reinforces the conclusion that removal of the order would have a negligible
effect. 31/ Prices for comparable shoes indicate that the Spanish shoes would
continue to significantly undersell the domestic product even if the
countervailing duty order were revoked. 32/ In addition, some purchasers have
indicated that there are non-price considerations,; particularly with respect
to style factors, that limit the degree to which imports from Spain compete
directly with the corresponding domestic product. 33/ In addition, an
assessment of the effect of removal of the order on the volume of these
imports, which is based on price elasticities and other assumptions most

favorable to the domestic industry, indicates that revocation of the duty

29/ Id. at A-17-A-18.

30/ Tr. at 163.

31/ I have based my analysis on the pricing information contained in a May
9, 1983, Memorandum to the Commission from the Director, Office of
Investigations, re: Certain Nonrubber Footwear from Brazil, India, and
Spain: Price comparisons between domestic footwear and footwear imported from
Brazil and Spain developed from specific shoe constructions and outlets
served, as identified by domestic footwear manufacturers.

32/ The average margins by which imports of men's leather shoes from Spain
undersell the comparable domestic product are éubstantial, and far in excess
of the amount of the duty. Id. at 3 (Table 1) and 5. The average margins by
which imports of women's leather shoes from Spain undersell the comparable
domestic product are not as great as those for men's leather shoes, but are
approximately double the amount of the current estimated duty. Id. at 4
(Table 2} and 5.

33/ 1d. at 6.
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would result in no more than a 0.7 percent decline in domestic
production. 34/ Thus, I find that the impact on the U.S. industry of the

removal of the countervailing duty will be inconsequential.

Indian Order

I join in the discussion of Chairmen Eckes on this subject. However, my
determination included the following additional finding. A small percentage
of the total nonrubber footwear under investigation are produced in a factory
which is & joint venture involving a U.S. shoe manufacturer. This facility's
production process is more advanced than the typicsl cottage industry.
However, based on confidential information regarding the capacity of this
factory, I find that even if it were operating at full capsacity, the resulting
increase in the volume of imports would not be significant. Furthermore, the
problems with India‘'s transportation and infrastructure result in delays and
other problems which affect both this more sophisticated manufacturing effort

as well as the cottage industry.

34/ Economic consultants for the Spanish importers suggested that the effect
of revocation on import volumes could be assessed by multiplying the current
duty rate of 2.54 percent by a cross-elasticity of demand factor of -1.54.
Assuming transportation costs of 25 percent, this results in an estimated
increase of 700 thousand pairs, which translates into less thsan one-~tenth of
one percent of apparent domestic consumption. Representatives of the domestic
industry argued in favor of using a higher cross-elasticity factor of -4. The
assumptions used, which are most favorable to the domestic industry, include
the -4 cross-elasticity factor and a 10 percent transportation factor. 1In
addition, for the purposes of argument, I have not proportioned the increase
according to the domestic producers' share of apparent domestic consumption.
Therefore, this figure is based on the assumption that any increase in the
volume of the Spanish imports would result in a lost sale to the domestic
industry and not to other importers. A more realistic estimate which
apportions the calculated increase in imports according to share of the
domestic market, indicates that revocation would result in a decline in .
domestic production of no more than 0.3 percent. See Domestic's Post-Hearing
Brief at 2-3, and Post-hearing Brief of Federacion de Industrial del Calzados
Espanol at app. 1.
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Views of Commissioner Veronica A. Haggart

Imports of nonrubber footwear from Brazil and Spain have been
subject to countervailing duty orders since September 9, 1974. 1/ Imports
from India have been subject to a countervailing duty order since October
19, 1979. 2/ 1 have assessed the impact of imports from each country
separately 3/ and have concluded that revocation of the countervailing duty
orders for Brazil and Spain would result in material injury to the nonrubber
footwear industry in the United States. I have also found that revocation
of the countervailing duty order for India would not result in material
injury or threat of material injury to the nonrubber footwear industry in

the United States. 4/ )

The domestic industry

I concur with my colleagues in the assessment of the relevant like

products and domestic industry. 5/

1/ 39 Fed. Reg. 32903 (1974) and 39 Fed. Reg. 32904 (1974).

/ &4 Fed. Reg. 61588 (1979).

/ The domestic industry argues that the Commission should cumulate imports
from Brazil, Spain and India in order to assess their collective impact
on the domestic industry if the countervailing duty order were revoked.
See Prehearing Brief filed on Behalf of Footwear Industries of America,
Tnc., The Amalgamated Clothing & Textile Workers Union, AFL-CIO, and the
United Food & Commercial Workers International Union, AFL-CIO at 42-48.
In making my determinatiom in these cases, I have considered all imports
in the context of the conditions of trade in the relevant marketplace.
Furthermore, cumulation is unnecessary in the instant investigations
since sufficient data have been developed which permit a determination
on an individual country basis.

4/ Since there is an established production of a like product, the issue of
material retardation of the establishment of an industry is not present
in this investigation.

5/ See discussion supra at 4-6. 24
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Condition of the Industry

Critical indicators of the current health of the domestic industry,
nanmely production, capacity utilization, shipments, employment, and market
share have declined during the period 1980-82. Although apparent U.S.
consumption increased from 752 to 805 million pairs during 1980-82, 6/ U.S.
producers® share of the nonrubber footwear market declined from 51 percent
in 1980 to 40 percent in 1982. 7/ U.S. production of nonrubber footwear
fell from 386 million pairs in 1980 to 325 wmillion pairs in 1982, and
domestic shipments followed a similar course. 8/ With the cutbacks in
production came a fall in domestic capacity utilization from 76.4 percent in
1980 to 68.7 percent in 1982. 2/ Similarly, the number of production and
related workers has declined from 122,900 workers in 1980 to 109,800 workers
in 1982. 10/

Although the financial performance of the domestic industry has
improved since the late 1970's, the current level of profitability of the
U.S. footwear industry is largely attributable to the success of the large,
integrated shoe companies in contrast to the balance of the industry. 11/

This was particularly true in 1982 when the 15 largest companies responding

6/ Commission Report at A-43.

7/ 1d. at A-43.

8/ 1d. at A~20 and A~23. These figures are those reported by the
Department of Commerce. Responses to the Commission questionnaire
submitted by firms representing 89 percent of the industry also show a
decline in domestic shipments.

9/ 1d. at A-21.

10/ 1d. at A-29.

11/ Based solely on the financial experience of the overall domestic
industry, it can be argued that the domestic industry is currently
healthy. However, the presence or absence of any one indicator of
injury should not be determinative of the condition of the industry.
S. Rep. No. 96-249, 96th Cong., lst Sess. 88 (1979).
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to the Commission's questionnaire (those which manufacture over 4 million
bairs per year), accounted for only approximately 47 percent of reported
industry sales, but realized 69 percent of the industry's operating income,
and had a ratio of operating income to sales of 10.2 percent. On the other
hand, in 1982, the ratio of operating income to sales for the other 77
producers reporting, who accounted for approximately 53 percent of the
industry's sales, was only 4.2 percent. 12/ The greater profitability of
the larger producers is due in part to the integrated nature of their
operations, which may include production, importing, and contracting out of
the production of footwear, as well as control of their retail distribu-
tion. lé/ Thus, these larger firms are able to adjust to market conditions
by changing their sourcing strategies.

The above-mentioned declines are the continuation of a long-term
trend in which U.S. nonrubber footwear production has declined steadily from
over 600 million pairs in 1963 to 325 willion pairs in 1982. 14/ During the
same period, consumption generally fiuctuated between 700 and 850 million
pairs and import penmetration increased from 10 to 60 percent. 15/ Thus, the
long term data, as well as the data for the period under investigation,

reflect that the overall condition of the industry is declining.

12/ Report at A-33-34. '

13/ Footwear industry profitability data in these investigations does not
include the retail operations of the integrated footwear companies.
However, the manufacturing profitability of firms that control their own
retail outlets is enhanced by close ties with their retail stores.
Therefore, the profitability data of these producers should not be
relied upon as an indication of the condition of the industry as a
whole.

14/ Footwear, Inv. No. 201-TA~7, USITC Pub. No. 758 (Feb. 1976) at C-2;
Report at A-20.

15/ Footwear, Inv. No. 201-~TA-7, supra at C-3 and Nonrubber Footwear, Inv.

" No. TA-203-7, USITC Pub. No. 1139 (April 1981) at A-32. 26



27

Likely effects of revocation of the outstanding countervailing duty orders

Our determination in a section 104 investigation is prospective in
nature. In these investigations, the Commission must determine whether the
domestic industry will be injured in the event that each of the subject
countervailing duty orders islrevoked.

As noted recently in my views on causation in Bicycle Tires

and Tubes from the Republic of Korea and Taiwan, 104-TAA-14 (May, 1983), it

is appropriate to examine the current and historic characteristics and
economic trends of the relevant marketplace in order to provide a basis for
projection into the future. Such data are relevant for purposes of
assessing the conditions of trade and competition in the relevant market and
for assessing the impact, if any, that the subject imports have had while
the order has been in place. The consideration of historical data should be
coupled with consideration of any available information bearing on future
intentions of foreign producers with regard to production,<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>