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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

Investigation No. 104-TAA-10

CERTAIN DATIRY PRODUCTS FROM TUE EUROPEAN COMMUNITY

Determination

On the basis of the record 1/ developed in investigatiom No. 104-TAA-10,

the Commission unanimously determines, pursuant to sec{%on f the Trade

Agreements Act of 1979, that an industry in the United

es
materially injured, is not threatened with mate inj , @ that the

establishment of an industry is not materially retard by reason of imports

from the European Community (EC) of certaix

subject to an outstanding countervail duty 1, bu

imposition and collection of such dp » ve been wa %
Q @ﬁ

Background S

Section 104(a) of the ]

International Trade is y\determination in those cases in

aived pur <gection 303(d) of the Tariff Act of 1930.

which h

which the Commission has ceived ﬁh§§§§> current net subsidy information
pertainin o an unteyvail ésgzg?border in effect on January 1, 1980,
b

e
NN
édgﬁg" is d ed\{n sec. 207.2(i) of the Commission's Rules of
cedu .R. 6190, Feb. 10, 1982).

iry prod cluded in the investigation are:

k and crea fluid, condensed, evaporated, or dried; butter and

AN1(c) (1) of the Trade Agreements Act of 1979) and certain nonquota cheeses
made) from goat's or sheep's milk (all the foregoing provided for in subparts
A, B, and C, part 4, schedule 1, of the Tariff Schedules of the United States
(TSUS)).

2. Whey and yoghurt and other fermented milk (provided for in TSUS items
118.00-.10, inclusive).

3. Animal oils, fats, and greases, all the foregoing derived from milk
(provided for in TSUS item 177.67).

4. Animal feeds containing milk or milk derivatives (provided for in
TSUS items 184.70 and 184.80). ”



On June 10, 1982, the Commission received a letter dated June 8, 1982
from the U.S. Departmént of Commerce (Commerce) transmitting the most current
information regarding subsidies bestowed by the EC on nonfat dry milk and

butter. On August 13, 1982, Commerce amended its letter of e 10, 1982, to

include the most current information on all the products in
countervailing duty order except quota cheese and the ce
cheeses, for which the Commission had previously ermined i

Nonquota Cheese from Belgium, Denmark, the Federal Re f Germany,

France, Ireland, Italy, Luxembourg, the Ne (;i;ands and\ige United Kingdom,

N
USITC Pub. No. 1079 (June 1980), that ereihmi\iiéater

thereof. Accordingly, on August 27, ,N\}the Commis-j;:i\x> ituted

<
investigation No. 104-TAA-10 to e e Whether a ndustry in the United
States is materially injured,|Qr is d Mterial injury, or the

establishment of an indusft is materially retarded by
reason of import m e
the countervailing duty e imposition and collection of

the Commission's investigation and of the

connection therewith was given by posting copies

in the O ce of the Secretary, U.S. International Trade

Cotmission, Washington, D.C., and by publishing the notice in the Federal

!
Register on September 9, 1982 (47 F.R. 39744). The public hearing was held in
Washington, D.C. on October 21, 1982, and all persons who requested the

opportunity were permitted to appear in person or by counsel.



VIEWS OF CHAIRMAN ALFRED E. ECKES AND COMMISSIONER PAULA STERN

Pursuant to section 104(a) of the Trade Agreements t of 1979 (19 U.S.C.

1671 note), we determine that an industry in the United Sta is not

l
materially injured or threatened with material inju¥y

§§§Q§> ally

ts from the Furopean

establishment of an industry in the United St

> Q)
1/ Since there is an estab i try, the question of
material retardation of the %g;éggffy is not at issue and
will not be discussed fur Lm}@ :

2/ This is not the firs

CVD order. On Ja
Department of
investigati
determinati

bourg, the Netherlands, and the United Kingdom, USITC Pub. No. 1079 (June
1980). The Commission in its 1980 proceeding did not conduct an investigation
#ith regard to those dairy products which the Department of Commerce reported
were not subject to a net subsidy.

(Footnote continued)



Introduction

In July 1968, the Nafional Milk Producers Federation filed a petition
with the U.S. Department of the Treasury (Treasury) 3/ alleging that bounties
and grants in the form of export subsidies were being paid and bestowed by all

foreign countries on dairy products imported into the United States As a

result of the investigation instituted pursuant to this peé@fio s
published a "Notice of Countervailing Duties” on dairy pro §§§§§§> e EC in
May 1975. Pursuant to section 303(d) of the Tariff 19300\(19 U.S.C.

§ 1303(4)(A)). S <::i>
section gg%égtigation is based
y act e£§é§§§;aed an injury test for
CVD cases and provided fo : | Qg;;§§GVD orders issued in
investigations without a if%%i%g} njur t{gZEEgéor to enactment of the Trade
Agreements Act of 197 or t ‘ o aking'such orders consistent with
the new laww@ purpose ofQt!

| AN

The Commission's jurisdictio

on the Trade Agreements Act o

é}gstigation is to make a material

ed) N\
from F XYSITC Pub. No. 1248 (May 1982), the Commission
; t is "appropriate for the Commission to conduct a section 104
gation 6o long as the order remains outstanding and the subsidy can be
ede"” Although the Molasses review was conducted pursuant to section

104(b), e Department of Commerce cited it as the basis for again asking us
to review the remaining dairy products subject to the waived CVD order despite
its finding of no net subsidies for these products. See Report at A-68&. This
background serves to emphasize the unique nature of this case.

é/ Most of the Treasury Department's functions regarding CVD cases have been
transferred to the Commerce Department. 44 F.R. 69173. )

4/ S. Rep. No. 96-249, 96th Cong., lst Sess. 106 (1979).




5
injury determination with respect to certain dairy products from the FC
subject to the CVD order whicﬁ was imposed without ghe benefit of an injury
test. Section 104(a) covers this CVD order for which the imposition of duties
was waived by the Sécretary of the Treasury pursuant to section 303(d) of the
Tariff Act of 1930.

Section 104(a)(l) requires the Department of Congerc.
notify the Commission of the CVD orders in effect on r RO, for
which the imposition of duties has been waive ;§§§§§§;§; requires

Commerce to furnish the Commission with "the most current Information it has

with respect to the net subsidy benefiti erchandise subject to the

cts sub t))to the waived order by

countervailing duty order.” <§§§§§k

Commerce notified the Commiss of 2§ "most égiiiy information”
available regarding certain E
letters of June 8 and August)9 8 The etters stated that there ﬁere no
net subsidies curren : , the@i@ that "the countervailabhle

in effect, though the EC has

program of EC

suspended_spec July 12, 1974." €/ 7/

ent of Commerce in its investigation regarding
did not look into any of the EC's internal

1ied on the EC's authorized export restitution

nal of the European Communities. Notes of telephone
tions of Oct. 21 and 28, 1982, between Commission staff and Commerce
epartment official. Witnesses at the hearing held on Oct. 21, 1982, before
t Commission contested Commerce's conclusion that the EC does not subsidize
its exports of dairy products to the United States. Transcript 5-7, 11-13,
22. Pursuant to the bifurcated process for resolving these issues provided
for by Congress, Commerce is the appropriate forum for presenting objections
to the determination of the existence and level of the subsidy.

'Z/ Commissioner Stern notes that, in addition to the reasons for a negative. _
determination contained in these views, the absence of subsidy payments and
the lack of information indicating the likelihood of resumed payments supports
a negative determination in this investigation. '



The Domestic Industry

We begin our anslys;s with the definition of the relevant domestic
industry against which the impact of the subject imports must be assessed.
Section 771(4)(A) Qf the Tariff Act of 1930 §/ defines the term "industry"” as

"the domestic producers as a whole of a like product, or those pr cers whose

turn, defined in section 771(10) as "a product whi

th the article

subject to an investigation under this title.’
The present investigation covers: <§§§>§> <§§§§z§§
1. Milk and cream, fluid ensed), evap or dried; butter

and butter substitu 3 '. ota cheeses (as
defined in sectio ad greements Act of
1979) and certai rom goat's or sheep's
C subparts A, B, and C,
edules of the United

e<§z§§%%nted milk (provided for in TSUS
%e'
and\greases, all the foregoing derived from

rsus item 177.67).

absence of like, most similar in characteris and uses

aining milk or milk derivatives (provided for
«70 and 184080)- 2/

dairy products subject to this investigation are

y distinguishable in terms of characteristics and uses. However,

8/ Section 104(e) of the Trade Agreements Act of 1979 provides that:
"[w]henever any term which is defined in section 771 of the Tariff Act of 1930
is used in [section 104], it has the same meaning as when it is used in title
VII of that Act.”

9/ While the subject of this investigation is described in terms of the
TSUS the outstanding CVD order described the products covered in terms of the
Brussels Tariff Nomenclature.
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domestic producers do not segregate their economic data by product.
Therefore, the narrowest group of products for which profit and loss data is
available for this investigation includes all of the domestic dairy products.
Thus, the domeséié industry in this investigation includes all producers of
all dairy products.

|
Condition of the Domestic Industry

analysis is based on data for milk which is repr e of the total

industry. Although the number of domes ng milk declined from

g%e value 1k production

a
producé@%ﬁ}%ﬁpreased from nearly 123
4 Q§§§§§%¥%eunds. The value of production
t

o over $18 billion in 1981. 10/

period, both the production

about 402,000 in 1977 to 325,000 1981\a f U.S. plants
producing manufactured dairy progzgt eclined mo IYduring the same

|
e
[e]

)

that this situation will change in the foreseeable future. The impact
of these dairy imports must be viewed in conjunction with the U.S. Department
of Agriculture's price support program for the dairy products subject to this

investigation. This was recognized by Congress in its enactment of

10/ Report at A-26.
11/ Report at A-16.



8
section 771(7)(D), 19 U.S.C. § 1677(7)(D) which directs that the Commission
consider any increased bufden on government income or price support programs
in assessing material injury for agricultural commodities.

These imports have been equivalent to less than 0.5 percent of U.S.

consumption in recent years. lg/ In particular, U. S. imports of most

widely traded dairy products, NFDM and butter, which enter&d at( the imun

allowable levels under the quota in 1981, equaled oﬁly 2 per <:>¥omestic
<§§;§§>A hough the

nopfat dried milk,

the period of this

and impert ices has

8 g ng(sffec%@izfg estic prices. 13/
\ig2e a or for

ce
&
plisgiizg bjective, the USDA

d texr, nonfat dry milk, and
ed fo <Ez§§;§1 years. When market demand
and supply are 4n ba

n 1977$§§§§§> rket price may exceed the support
level. How r, when milk sup x€eed demand, as they have since 1979,
the mayke ] 11 to th \ tvprice level and the support price may even
P price .

e supported price of whole milk keeps the production costs of

Cheddar cheese, 15/(that cam be sto
ce as

all da Q‘ products up in times of oversupply, all'!dairy products are to some

12/ Report at A-40.

13/ Report at A-46.

14/ 7 U.S.C. 1421 note. ,

15/ Two of the products purchased by USDA, butter and NFDM, are included in

thIE'investigation.



9
degree influenced by the price support program for milk when supply exceeds
demand, even though they may not be directly purchased by USDA. Hence, the
prices for non-USDA purchased items, such as condensed and evaporated milk and
cream and dried whole milk, behave similarly to the prices of the three USDA
purchased products. During the 1977 to 1981 period, domestic ices for the
three USDA-purchased dairy products, Cheddar cheese, NE?M, u r,
increased by a range of 38 to 52 percent. The price of <Sg§§§§§§§§? increased
§§§§§§: rice of whey
powder EZ/ used for animal feed fell from lé6-cents pe ound to 14 cents per
pound between 1978 and 1981. lgi
The traditional indicators of inj do ne emons terial injury
or threat thereof to the domestic i y <¥>reaso ggiib subject imports.
However, the impact of dairy imgzg%sigézm he E o§§Z£§>U.S. dairy industry
may not be fully measurable é;:§§§§§§> tio d Eg of material injury to
A ~é:;>- 0 e U fgg%%;%gies government price support

subject investigation. Thus, the impact

approximately 10 percent during the 1977-1981 p.

nction with the USDA's price support

(®Y of the Tariff Act directs the Commission

6/ The lower price increase of yoghurt is partly explained by the price
premium that this product attained during the years of rapid consumption
growth in the 1970's. Recently, with increasing competition in the yoghurt
market, prices have not grown as rapidly as previously.

17/ The price decline of whey-—a by-product of cheese-— is partly explained
by the rapid rise in production of cheese in the 1970's and the consequent
excess supply of whey on the market.

18/ Report at A-47.

19/ 19 u.s.c. § 1677(7)(D).
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The U.S. vaernmgnt's net support purchases of dairy products increased
during the period underminvestigation. Although net support purchases
decreased from nearly $710 million for the year ending September 30, 1977, to
over $244 million for the year ending in September 30, 1979, the amount
increased to nearly $2 billion in the year ending September 30, 1981,
However, even assuming all imports subject to this investfgé iéi?%iizéQ d
domestic products, the total cost to the price suppo rogram mated at

$38 million 20/ approximately 0.2 percent of net U.S.

ernm expenditures
on the dairy support program. However, inasm(g s on the products
under investigation have been in effect r years of the

subject imports has remained stable, we do t have any foresee a

change in this situation. 21/ 22/ %

The increased government e §22§§§S§>; the<§§i§§<§upport program for
dairy products may be expla y sed g;%gg milk production and
higher support price zgzgézgfyeptio ec¢ialty cheeses, imports of
dairy products subject to t inves gég%;gfﬁi;e been at minimal levels.

@ IJIEON
<

For thegse’reaso e dete ed that the domestic industry is not

materially u by reason

ts of the merchandise subject to the
on dairy products from the EC.

t refunds of over $2.3 billion in 1981 to sell
su dairy products abroad to countries other than the United States.

Comparigons of the EC dairy export data with the data on U.S. imports of FC

20/ Report at A-52.

21/ Chairman Eckes directs the reader to compare Sugar from the EC, Inv.
No. 104-TAA-7, at 11, USITC Pub. No. 1247 (May 1982).

22/ Report at A-16. '

10



11
dairy products confirms the existence of other export markets for FC dairy
products. Although the EC's restitution payments may result in increased

exports to third country markets, this is not an issue in this investigation.

23/. The availability of other markets for EC dairy products coupled with the

quantitative restrictions on access to the U.S. market indic s that there is
no real threat of imminent injury to the domestic indust

subject imports.

=y
g}/ This may be a violation of the Agr on Interpretation and
Application of Articles VI, XVI, and XXII General Agreement on Tariffs
and Trade (relating to subsidies and counte ng m ) to which both
the EC and the United States are part . Theprop rge for such a
violation is the filing of a pet suant to 02 of the Trade Act

of 1974, as amended by the Tr ent®> Act @ 19 U.S.C. 2412.
% @é Q

11
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Views of Commissioner Veronica A. Haggart
Pursuant to section 104(a) of the Trade Agreements Act of 1979 (19 U.S.C.

1671 note), we determine that an industry in the United States is not

materially injured or threatened with material injury, or th

establishment of an industry in the United States is Qgt materia

retarded, 1/ by reason of imports of certain dairy . pro
du (cVDY

Community (EC) which are subject to a counterv

thie European
order 2/ for

which the imposition and collection of dut has been\waived.

(N a

1/ Since there is an established domestic &aifiiindu \ﬁgg question of
material retardation of the establishme of an indu s\yot at issue and
will not be discussed further.

2/ This is not the first tim
material injury determination w

oﬁhissi a en asked to make a
subject to this waived
»eéyed a notice from the

ct to the instant
investigation were being ommisg@ion for an injury
determination, and on S q maiission received from the
Department of Co ety bsidy information with regard to
these dairy pr : 1980 letter, Commerce informed the
Commission of
also indicated

rently being paid on exports of the
tes that were included in the order.
?) ation only with regard to imports of the
es had been found and ultimately determined

ed Kingdom, USITC Pub. No. 1079 (June 1980). The
oceeding did not conduct an investigation with regard

bject to a net subsidy.

In Molasses from France, USITC Pub. No. 1248 (May 1982), the Commission
determined that it is "appropriate for the Commission to conduct a section
104 investigation so long as the order remains outstanding and the subsidy
can be resumed.” Although the Molasses review was conducted pursuant to
section 104(b), the Department of Commerce cited it as the basis for again
asking us to review the remaining dairy products subject to the waived CVD
order despite its finding of no net subsidies for these products. See Report
at A-68. This background serves to emphasize the unique nature of this case.

13
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Introduction

In July 1968, the Nétional Milk Producers Federation filed a petition
with the U.S. Department of the Treasury (Treasury) 3/ alleging that bounties

and grants in the form of export subsidies were being paid and bed@towed by all

May 1975. Pursuant to section 303(d) of the Tariff Act 193 19 U.S.C.

1303(d)), as amended by the Trade Act of 1974, Treasury simultaneously issued

a Waiver of Countervailing Duties. This waiver, g::j>~ou1d ise have
expired, was extended on April 3, 1979. 13§§§§>
The Commission's jurisdiction {1 g igk 104 ggig%iﬁgation is based
on the Trade Agreements Act of 1979. iégiiséﬁ an injury test for
CVD cases and provided for a <§?§i§§;31gn orders issued in
% or to enactment of the Trade

Agreements Act of 1979 for urposg;z* aking such orders consistent with
i

investigations witho er injury t

the new law. The p

injury determ

was ed by the Secretary of the Treasury pursuant to section 303(d) of the

Tariff of 1930. !

3/ Most of the Treasury Department's functions regarding CVD cases have been
transferred to the Commerce Department. 44 F.R. 69173.

4/ Public Law 96-6 (19 U.S.C. § 1303(4)(A)).

5/ S. Rep. No. 96-249, 96th Cong., lst Sess. 106 (1979).

14
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Section 104(a)(1l) requires the Department of Commerce (Commerce) to

notify the Commission of the CVD orders in effect on January 1, 1980, for
which the imposition of duties has been waived. g/ It further requires
Commerce to furnish the Commission with "the most current information it has

with respect to the net subsidy benefiting the merchandise ject to the

countervailing duty order.” |

<&
Commerce notified the Commission of the "mosk c
availsble regarding certain EC dairy products ct th aived order by

letters of June 8 and August 9, 1982.

hese letters ated that there were no

( that "the countervailable
ins i ect, ghnthe EC has
suspended specific payments . . ,‘-l\J;y 12,@,

& %Q

The Domestic Industry
he' def <§;§§>of the relevant domestic
\%b

o NN
6/ 19.USC ‘16\715;2 N\ N
ote tha epartment Commerce in its investigation regarding

of su sidi-s‘§1§\n©t look into any of the EC's internal

€\’§£;§ the EC's authorized export restitution
¥Ral\ oF the European Communities. Notes of telephone

vd 28, 1982, between Commission staff and Commerce
esses at the hearing held on Oct. 21, 1982, before
oty gsion contest Commerce's conclusion that the EC does not subsidize
s expofts of dairy products to the United States. Transcript (TR) 5-7,
1-13, 22. Pursuant to the bifurcated process for resolving these issues
provided for by Congress, Commerce is the appropriate forum for presenting
objections to the determination of the existence and level of the subsidy.

net subsidies currently bestowed by the

program of EC restitution payments r

ject imports must be assessed.

15
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Section 771(4)(A) of the Tariff Act of 1930 8 / defines the term "industry" as
the domestic producers as a-whole of a like product, or those producers whose

collective output of the like product constitutes a major proportion of the

total domestic production of that product.” The term "like product”
turn, defined in section 771(10) as "a product which is like, 8§ i
absence of like, most similar in characteristics and uses with
subject to an investigation under this title."”

The present investigation covers:

1. Milk and cream, fluid, condensed, eva
and butter substitutes; and cheese eXxcd quota ch
defined in section 701(c)(1l) of the Trade Agreem
1979) and certain nonquota cheeses made om goa3

milk (all the foregoing prov in subpa ‘% , and C,
part 4, schedule 1, of the ScKédulesQii:9<- United

States (TSUS)).

2. Whey and yoghurt and gqthe me ted<§i;é> <%vided for in TSUS

3. Animal oils f
milk (pr

h foregoing derived from

ng m§§§§§§§§ﬁlk derivatives (provided for
. 9/

The differ <>subject to this investigation are

4., Animal feeds con

clearly distinguis aracteristics and uses. However,

domes e their economic data by product.
Theref he narrowest group of products for which profit and loss data is
available this investigation includes all of the domestic dairy products.

!

8/ Section 104(e) of the Trade Agreemcnts Act of 1979 provides that:
"[;jhénever any tevm which is defined in scction 771 of the Tariff Act of 1930
is used in [section 104j, it has the sare wcaning as when it is used iIn title
VII of that Act.” ’

_2/ While the subject of this investigation is described in terms of the
TSUS, the outstanding CVD order described the products covered in terms of the
Brussels Tariff Nomenclature.
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Thus, the domestic industry in this investigation includes all producers of

all dairy products.

Condition of the Domestic Industry

Because all the subject dairy products are derived from milk, our
analysis is based on data for milk which is representative the total

|
industry. Although the number of domestic farms seXKling(ti d ined from

u x plants
ratelx during the same

he value of 1k production

about 402,000 in 1977 to 325,000 in 1981 and th

producing manufactured dairy products declined m

period,lboth the production of milk and

increased. From 1977 to 1982, milk prod creased-from nearly 123

billion pounds to approximately 134 billion pounds. e e of production

increased from nearly $12 bi 7<§o ove
25 @y

11ion in 1981. 10/

Material Injury or Threat ég£§2b¥
..g££;§§>in‘ t demonstrate material injury

stic by reason of the subject imports.

om the EC on the U.S. dairy industry

y g> traditional indices of material injury to
e’of the United States government price support
subject to this investigation. Thus, the impact of
viewed in conjunction with the USDA's price support
program. In fact, section 771(7)(D) of the Tariff Act directs the Commission
to consider "any incrgased burden on government income or price support

programs” in assessing material injury for agricultural commodities.1l/

10/ Report at A-26.
11/ 19 U.S.C. 8 1677(7)(D).

17
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The U.S. price support program 12/ provides a price floor for

manufacturing grade milk. In order to accomplish this objective, the USDA
phrchases three manufactured dairy products—-butter, nonfat dry milk, and

Cheddar cheese-fEi/ that can be stored for several years. When maxket demand

and supply are in balance as in 1977, the market price may exceed—the

&

level. However, when milk supplies exceed demand, as they s q§i>
the market will fall to the support price level and sup t ce

exceed the market price.

may even

Because the supported price of whole milk \keeps-the production costs of
all dairy products up in times of oversup , all prod s\are to some
degree influenced by the price support p or milk w exceeds
demand, even though they may not be e P gﬁased g;iggi‘. Hence, the

» JSHC con

prices for non-USDA purchased ite fd evaporated milk and

cream and dried whole milk, be rly prices of the three USDA
d

, domestic prices for the

three USDA-purchased heese, NFDM, and

butter—-—-incr percent. The price of yoghurt léf

12/ «S.Cs 1421 note.

13/ Twd of the products purchased by USDA, butter and NFDM, are included in
this investigation.

;gy The lower price increase of yoghurt is partly explained by the price
premium that this product attained during the years of rapid consumption
growth in the 1970's. Recently, with increasing competition in the yoghurt
market, prices have not grown as rapidly as previously.

15/ The price decline of whey--a by-product of cheese—-is partly explained
by the rapid rise in production of cheese in the 1970's and the consequent
excess supply of whey on the market.

16/ Report at A-47.
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With regard to the issue of increased government expenditures, the U.S.
Government's net support pufchases of dairy produéts increased during the
period under investigation. Although net support purchases decreased from
nearly $710 million for the year ending September 30, 1977, to over $244

million for the year ending in September 30, 1979, the afiount increased to

nearly $2 billion in the year ending September 30, 1981
' &

assuming all imports subject to this investigation d

ever, even

products, the total cost to the price support prog i mated at $38

million, 11/ approximately 0.2 percent of net U. government expenditures on

the dairy support program. In any case he _increaséd government expenditures

on the price support program for<dairy p s may lained by increased

domestic milk production and hi port pric
Pursuant to section 22 Ag cgultura% stment Act (21 U.S.C.

dairy pro Jgg%isé&e been limited by qubtas for

g aségiiib ears. 18/ There is no reason to
: the foreseeable future. These

1
<g§§§§§§}>than 0.5 percent of U.S. consumption in
<

ll/ Report at A-52.
;gj Report at A-16.
19/ Report at A-40.
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For these reasons we have determined that the domestic industry is not
materially injured by reaQOn of imports of the merchandise subject to the
waived éountervailing duty order on dairy products from the EC.

The Community used export refunds of over $2.3 billion in 19 to sell
surplus dairy products abroad to countries other than the United Sta .
Comparisons of the EC dairy export data with the data on U.é? gg;g%iifﬁ
dairy products confirms the existence of other export market %§§§§§> ry

products. Although the EC's restitution payments may res reased
issue In thi

exports to third country markets, this is not-an

investigation. 20/. The availability of other marke for EC d products
coupled with the quantitative restrictions on ‘access to th?giiih rket
] to

indicates that there is no real threa ;ng>injurg domestic

S

industry by reason of the subject

AN\

20/ This may be a vio £ thé Agreement \on \Interpretation and
Application of Article nd III Géneral Agreement on Tariffs
and Trade (relating countexry g measures) to which both
the EC and the United 3 arti roper recourse for such a
violation is the. filing etition<pu to section 301 of the Trade Act
of 1974, as amended by ‘ 2§§§§§>Act of 1979, 19 U.S.C. 2412.

20
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INFORMATION OBTAINED IN THE INVESTIGATION
Introduction

In July 1968, The National Milk Producers Federation filed a petition
with the U.S. Department of the Treasury alleging that bounties and grants in
the form of export subsidies were being paid and bestowed by all foreign
countries on dairy products imported into the United State

In May 1975, the U.S. Treasury Department publ%&hed
Countervailing Duties” on dairy products from the Eufope
(T.D. 75-113). The notice contained a listing o
European Community Common External Tariff (CXT
same time, the Treasury Department issued a ”

for these dairy products (T.D. 75-114), citing th
of the Tariff Act of 1930, as amended by

The Trade Agreements Act of 19
Department's functions regarding coun

investigation by the U.S. In &
time frames for the completio sgs, including those for

Q?osed without the injury

Act of 1979 requires the

of countervailing duty orders in
waived under section 303(d) of the
erchandise other than quota cheese
greements Act of 1979) and to furnish
ormation” with respect to the net subsidy

1980 (see app. B), Commerce notified the

Products (other than quota cheese).” By letter of
, Commerce gave the Commission the most current

to the net subsidies—--subsidies were reported for

; ". . . there are no payments currently being made
on exports of all other dairy products to the United States.” The Commission
subsequently determined, regarding the certain nonquota cheese, that there was
QO material injury or threat thereof in investigations Nos. 701-TA-52-60
(Final), Certain Nonquota Cheese From Belgium, Denmark, the Federal Republic
of Germany, France, Ireland, Italy, Luxembourg, the Netherlands, and the
United Kingdom, USITC Publicaton 1079, June 1980. The Commission made no
determinations regarding other dairy products.

By letter of June 8, 1982 (app. B), Commerce notified the Commission of ~
the "most current information” available regarding EC subsidies on nonfat dry
milk and butter (i.e., no net subsidies on those products). The letter noted
Commerce's January 4, 1980, letter which referred to the Commission the CVD
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case on dairy products, other than quota cheese, from the EC. The letter
stated that there were no subsidies currently in effect. “However, the
countervailable program of EC restitution payments remains in effect, though
“the EC has suspended specific payments . . . since July 12, 1974. As in the
case of molasses from France, the benefit to these dairy products can resume
at any time."

letter of June 8, 1982. The letter again mentions the Jagyar
letter requesting the Commission's injury determination reg
products other than quota cheese;” it states that it i
all dairy products covered by the CVD order. It 1i

(1) Milk, and cream, fresh, not concentrated or sweeten

(2) Milk and cream, preserved, concentriated or sweetémed in dry or
liquid form with sugar or without s

(3) Butter including butter oil, anhydrous fat,Qgiggiﬁge,
(4) Cheese and curd (not covered he“'June 192@i§§§§§~ ion
‘ t

éﬁ’thre of), and

(5) Sweetened forage; othe € ons ofin@ used in animal
feeding, which might ] J
@?g%%g;ién the CVD order

These designations
designations. 1In
of the United Stat

iptions into Tariff Schedules
meaning of terms in the CXT was
"milk"” in the CXT includes whey,
in the TSUS. 1In addition, it is
ndy products of consideration are those
vde milk products, rather than the language
ts which do not contain milk products.

tion"” with respect to the net subsidy paid by the EC on dairy products
than nonquota cheese was that there was no subsidy, that the Commission
need not make an injury determination regarding those products. The June 8,
1982, letter points out that the countervailable program of EC restitution
payments remains in effect and the payments may be resumed at any time and
that the Commission examined a similar situation in regards to molasses from
France (investigation No. 104-TAA-8, Molasses from France, May 1982).

Accordingly, on August 27, 1982, the United States International Trade
Commission instituted Investigation No. 104-TAA-10, Certain Dairy Products
from the EC. Notice of the investigation and hearing, a copy of which is
shown in appendix B, was published in the Federal Register of September 9,
1982 (47 F.R. 39744). ' S
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The public hearing was held in the Hearing Room of the U.S. International
Trade Commission Building in Washington, D.C., on October 21, 1982. All
interested parties were given an opportunity to be present, to present
evidence, and to be heard. A listing of witnesses who testified at the
hearing is shown in appendix B.

The Commission briefing and vote in this proceedin as held on
December 1, 1982.

| <&

Nature and Extent of Subsiddes
The Commerce Department letters of June 19 Qsigagg-;ust 9, 1982,
state that there are no net subsidies on exXpérts of subject dairy products
from the EC to the United States, but that the countervailable program of EC
restitution payments remains in effec that the \benefit to the dairy
products can resume at any time.

At the hearing on the inves
subsidies bestowed by the EC on expoxts of y pr

timony focused on the
Witnesses

testified that the EC authorizeg ution payments \anvexports of dairy
products to destinations o @nited and that a comparison of
the unit values of dairy pr mpoytéd intoal\the United States from the EC
and EC intervention prices—i at of subsidy is applicable
to the dairy products imp ©Officials of the Commerce
Department indicated o ion on authorized export

restitution payments ered in Commerce's determination

that there was no

% Products
Desgfﬁ%%ion an

<
\éilu{QZmilk, cream hey 2/.--Milk is the normal secretion of the

.~ Although notable quantities of sheep's and goat's
areas of the world, cows supply the great bulk of
milk and nearly all of the milk produced in the United
is a bulky, perishable product that is generally used near
the ayrea of production, although homogenization, pasteurization,
sterilization, refrigeration, and improved transportation facilities have
xpanded the geographic areas in which it readily can be distributed. More

ecently, a method of sterilization called ultra-heat treatment has resulted
in the processing of milk for fluid consumption. Ultra-heat treated milk is
usually flavored and marketed in half-pint cardboard containers and has a
storage life of 6 months without refrigeration.

1/ Transcript of hearing, pp. 5, 11-12, and 22-29. .

2/ The term "milk and cream” is defined in the headnote to subpart A, part
4, schedule 1, of the Tariff Schedules of the United States (TSUS) as
including whole milk, skimmed milk, buttermilk, and ‘cream (except cream
containing over 45 percent of butterfat). The pertinent parts of the TSUS are
shown in app. C. A-3
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The most profitable use for whole milk in the United States is the fluid
market, which includes whole, low-fat, flavored, and skim milk and cream.
During 1977-81, the share of the U.S. supply of milk used for the fluid market
declined from 43 percent to 39 percent (table 1). The surplus of the milk
produced that is eligible for the fluid market, but not consumed in that
market, is channeled into manufactured dairy products. Thus, co

the share of the supply used in manufactured dairy products

figure shows various dairy products that are manufactured fro
milk. Of the supply of whole milk used for manufactured. dai
such as ice cream and condensed or evaporated milk ar
and the coproducts butter and nonfat dry milk (NFDM)

supply of milk in recent years. Accordingly,
cheese than for butter and nonfat dry milk; the on of cheese increased
each year during 1977-81, as shown in tab 2.

d in the
section of the report on butter. Th r separating
cream from whole milk is to obtain a r may be churned

more economically, although cream ratedo@nsumption as such
S 3

and for use in making other dairy ch ce eam. In recent
years, frozen cream (containirp pe butterfat) from New
Zealand has been the only p in i tion of the report that

has been imported.
is quite comparable

mosﬁi%ii}ﬁused for making ice cream and
uck.

i at remains after the butterfat
Mos Tdid skim milk produced in the United
b@tter. Generally, it is dried into
YDeen a trend toward utilizing larger

king purposes, for which use it sells at
ing cottage cheese.

~>I"a termilk: (a) that resulting from the churning
butter, and (b) that produced by the addition of

bacteria to whole, partially skimmed, or skimmed milk. The former

is often dried for human consumption. The latter product, often

called cultured buttermilk, is invariably sold in the fluid form at the retail

level for human consumption.

The liquid portion that remains after cheese is made from milk is called
whey. About half of the annual output of 40 billion pounds of fluid whey that
results from the U.S. production of cheese is dried, or converted into whey
solids and utilized mostly in foods and feed. Although some of the remaining
whey is used for pig feeding and fertilizer, most is dumped into municipal
sewer systems. Substantial progress continues to be made in processing more
of the liquid whey into dry whey, various whey protein products, and/or whey
protein concentrates; such articles are gaining wider acceptance as
ingredients in foods and feeds. ‘
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Table 1.--Milk:

U.S. utilization of market supply, 1977-81

Manufactured dairy products

: Total

Year : Fluid : Condensed: F : : market
use Butter Cheese :and evapo—: rozen . er 1/: Total : supply
. products -
: :rated milk: BN : :
uantity (billi d ilk &é%g‘\)\>
Q v ( on pounds, mi qu%\ (ﬁ\\

: : : : 3 :\i:i) : :
1977---: 514 : 21.9 30.0 : 2 : 2.8 : 68.7 : 120.0
1978——": 5102 . 1907 31.0 N -3 . 300 67-7 . 11900
1979---: 51.4 : 19.4 32.6 : 2.3 : 3.8 69.8 : 121.2
1980—-: 50.9 : 22.8 : 35.0 : <K?> 2.1 : : 3.6 754 : 126.3
1981——-: 50.6 : 24.7 375 : 2L : 3.6 79.7 : 130.3

: PerceﬁE\?f ;gé%k}gﬁket }4@&%\

1977—-: 42.8 : 18.2 : 4<§§§ 2.0 : \<§§>: 2.3 ¢ 57.2 : 100.0
1978---: 43.1 : 16.6 : S 1.9 8 : 2.5 : 56.9 : 100.0
1979---: 42.4 ¢ 16.0 : : 1.9 @ 6 3.2 ¢+ 57.6 : 100.0
1980_-—: 4003 H 18-1 5 < :Q 9 4 208 M 5907 : 10000
1981"'-—: 3808 : 18.9 M . @ 901 H 208 H 6102 H 10000

: : : : A : : :

1/ Includes dry whole mi other mandfacturéd dairy products. Also includes
minor miscellaneous us ny {inaccuraci iw data for independently determined use
items.

Source: Compil from ial<g§§§§§§}és of the U.S. Department of Agriculture.

Note.—-—Betause of r ng, <i r%> may not add to the totals shown.

Tab “Princip actured dairy products: U.S. production,

by types, 1977-81

<\qk2 i{ij>/ : N Nonfat : Other Condensed or ' lce

»" Butter : Cheese dry dried evaporated ' eream

: : milk milk milk :

: : Million
Million pounds : gallons

1977 -——-—-: 1,086 : 4,375 1,107 : 929 : 2,070 : 810
1978~==———: 994 4,543 920 : 1,039 : 1,969 : 815
1979—————-: 985 : 4,715 : . 909 : 1,040 : 1,926 : 811
1980—~~——-: 1,145 : 4,984 1,161 : 1,019 : 1,818 : 830
1981-————-: 1,228 : 5,171 : 1,314 : 1,094 : 1,904 : 832

Source: Compiled from official statistics of the U.S. Department of
Agriculture. '
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Condensed or evaporated milk and cream.--Condensed milk consists of milk
from which a portion of the water has been removed by evaporation under a
partial vacuum. It usually has a caramelized flavor since the milk sugar is
slightly cooked in the condensing process. If packaged without sugar being
added, it is known as plain condensed milk; it is perishable in this form and
is usually sold in bulk. When sugar is added, the product is called sweetened
condensed milk and usually is canned; the sugar content is fficient to
prevent spoilage. Evaporated milk is similar to plain conde d milk in that
water has been removed by evaporation under a parti§$ vagdpu no sugar has
been added. Evaporated milk; however, is both homogéni _,.
generally is in hermetically-sealed, retail-size, me 4!;<'
characteristic caramelized flavor is less pron ated milk than
in condensed milk.

In the United States, whole milk, skimmed milk uttermilk, and whey are
condensed and/or evaporated. Most of the¢ &vaporated 1k is packaged in
retail-size containers. Condensed milk is sold in bulk. Condensed and

evaporated skimmed milk, buttermil and wi 3 not imported; exports, if
any, are small. Condensed or evapo ed cream is no nown article of
commerce.
In the United States, t h€>cond se evaporated milk,
ttermil d whey, is used by ice

including that made from skim i
(E§§§§Q>also used in the

tt of these products, is the powdered
fat and water from whole milk. It
high-protein and low-butterfat content.
ood processing. It is easy to handle and,
tent, can be stored for about 4 years.

ic products are generally identical and

ercent of the NFDM utilized in the United States is
inufacturaddatry products such as ice cream and cheese (including

: eese), 30 pércent is packaged for home use, 12 percent is used by
akeries, 10 percent is used in prepared food mixes, and the remainder is
consumed in the manufacture of articles such as confectionary products, soft
inks, soups, and animal feeds.

Dried whole milk is used principally in making chocolate coatings for
candy; the bulk of the dried buttermilk, dried cream, and dried whey is used
.in bakery products (including dietary breads in the case of dried buttermilk),
and in other products such as ice cream, prepared dry mixes, and baby foods.
These dried milk products are rarely reconstituted for beverage purposes.

Both the imported and the domestic products are used for the same purposes.
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Butter and butter substitutes containing butterfat.--Butter is the
solidified fat of milk churned from cream. By U.S. statutory definition (21
U.S.C. 321a), butter must contain not less than 80 percent by weight of
butterfat. It is made exclusively from milk, cream, or both; salt and
coloring matter generally are added. The principal butter substitute,
oleomargarine (commonly called margarine), is made from vegetable oils and
fats and is not included here.

In the United States, butter is consumed mainly for

from Denmark, which has a higher fat content, is ¢
table use.

are specialty-type cheeses that generally sell
the prices of the bulk of the cheese pro

States. The great bulk of the cheese pro

United States is not included in this inves
included here are all the cheeses provi
1, of the TSUS, except quota chees
Trade Agreements Act of 1979, 1/ an

in subp
ined’in s
the certairn quota cheeses made

from goat's or sheep's milk on ngg . Intéiéi;igyal Trade Commission
determined that there was no materi i y or at)) thereof in
investigation Nos. 701-TA-5 F§ ) gi;gge cheeses covered herein
are Stilton; Bryndza; Gje a 1 ori a’ ves); Roquefort;
Gammelost; Nokkelost; hé%EQXA 11k) chee eéi%§;j han Fiore Sardo, Pecorino,

1/ The term "quo
Agreements Act _of 1
items: 117.
Stilton pr
(except
Nokkelg
cheeses ] &3 exrgept goat's milk cheeses and soft-ripened

on NGO, mentioned above, is currently items 117.42
nentioned above, is currently items 117.86 and

cheese*Q&g defi invgeét. 701(c)(1) of the Trade

: provided for in the following TSUS
the United Kingdom); 117.05 (except
7 117.15; 117.20; 117.25; 117.40

Ardo and Pecorino cheeses, made from sheep's milk, not grated or

, of a fat content, by weight, not exceeding 40 percent, and a water
conten by weight, of the nonfatty matter notjexceeding 47 percent, provided
for in TSUS items 117.65, 117.67, or 117.70; and Feta cheese, made from goat's
or sheep's milk, not grated or powdered, of a fat content, by weight, not
exceeding 40 percent, a water content, by weight, of the nonfatty matter
exceeding 62 percent but not exceeding 72 percent, and with a fat content, by
weight, of the dry matter of 39 percent or more, all the foregoing in
containers holding brine, provided for in TSUS items 117.70, 117.75, or 117.88.
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and Feta; goat's milk cheeses other than Feta; and soft-ripened cow's milk
cheeses. }/

Cheese is the curd generally formed by the coagulation of milk. Although
the methods of manufacturing the various varieties of cheese differ somewhat,
coagulation of the milk, stirring and heating the resulting curd and whey,
draining off the whey, and collecting, salting, and pressing the curd are
common to the production of most types of cheese. Some ese is also ripened
(i.e., cured or aged). Curing or aging is mainly a functi of length of
storage combined with controlled temperature and Qgpidf \ h permits
certain desired activity by bacteria or molds.

ational trade.
erent differences

There are some 400 varieties of cheese
These varieties are often distinguished on
such as the types of milk, bacteria, or molds erfat content;
coloring; ingredients added, such as spices, see eat; and the degree to
which they are aged or cured. Cheeseg¢ are sometimesg>described in terms of
their relative hardness or softness (£
content). Distinctions are also made orn\f sis of
manufacture, the size of the loa nd pa ging.

The U.S. Food and Drug Ad ration has % ed standards of
identity for certain varie y es>of chigese ncluding soft-ripened
n ds
t

cheese (21 CFR 133). These rovide fficial specifications for
imported and domestic cheg urp<§nforcement of the Federal
Food, Drug, and Cosmetic\Act rally;othey))prescribe a minimum fat

areé 2 ti§§§§§§:$F od of manufacturing and

Cheese/ i se : b e meat as a source of protein in the

diet, as an lhors d'o Qgiiiij an ingredient in a wide variety of

foods and f proi?}
cows milk cheese” is defined in headnote 3(a)

he term "seft<ripey
(iv f part 3 of the<s ;sx to the TSUS (see app. C) as cheese which--

crust formed on the exterior surface as a result of
ing by biological curing agents such as molds,
other microorganisms,

(2) wvisibly cures or ripens from the surface toward the center,

(3) has a fat content, by weight (on a moisture-free basis) of not less
than 50 percent, and

(4) has a moisture content (calculated by weight of the non-fatty

matter) of not less than 65 percent, but does not include cheese
with mold distributed throughout its interior.
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Yoghurt and other fermented milk.--Yoghurt, generally spelled yogurt, and
other fermented milk products have a smooth body and firm texture similar to
_custard. Yoghurt is by far the principal fermented milk item produced and
consumed in the United States. The principal characteristic of yoghurt is the
acidity produced by the bacteria used in its manufacture. Yoghurt is high in
moisture content. Because it usually is made from partly skimmed milk rather
than whole milk, it ordinarily is low in butterfat. Generally,
sold through supermarkets in 8-ounce cups and frequently has adde
of a variety of flavorings. 1In addition to being consquQ

as /pa
it is used by many persons either to aid in weight control or\“tg
intestinal disturbances, or both. <S§§§§b
Animal oils, fats, and greases derived from diiTky--Thelartigles covered
ugin

here are concentrated butterfat products made by centr\ elted butter or
milk or cream. The products generally contajim~jin excess 99 percent
butterfat, and generally are called butter oill when made from butter, and
anhydrous milkfat when made directly from mi In U.S.
trade there apparently is no significa ;
and cream-derived products in compositio
as used in this report, refers to the hi
however derived.

Butter oil is used as a sou eyfat 4 5§2t§}oduction of ice
cream, baked goods, and candy. 3 g0Administration
Standards of Identity require mind gzgigks in ice cream, ice
milk, and other frozen dess
cream are the preferred
production of ice
used. Butter oil/ fs the
production.

ofate. Although milk and
ply milk fat in the

dient in milk chocolate

Animal’ feeds co i g miXk or\milk derivatives.--The animal feeds with
inveskigation is :S;Fség are mixed feeds containing milk or milk
\\ e

. Most mixed animal feeds contain
r~milled grain ingredients. 1In the TSUS, mixed
3 which contain not less than 6 percent of
r in item 184.70. Other mixed feeds are
\I184.80. Milk is generally more expensive than other
ents. Therefdre, milk is not a usual ingredient in most mixed
feeds. It is used in small proportions in starter rations for young
s and in pet foods. The principal animal feeds which contain milk or
milk derivatives are milk replacers and bases used to make milk replacers.
Milk replacers are powders which are mixed with water and used in place of
milk in feeding young calves and orphaned pigs, sheep, and horses. Most milk
replacers are fed to dairy calves which are raised as replacements for the
dairy herd or for slaughter as dairy beef or veal. Calf milk replacers are
made in many formulations. The proportions of various ingredients used in
milk replacers in the United States have changed greatly over the years. Calf
milk replacers originally consisted principally of dry skim milk and animal
fat. The use of alternative sources of protein, such as dried whey and whey
fractions, dried buttermilk, casein, and soy flour in milk replacers has
increased as the price of nonfat dry milk has increased.
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Most milk replacers, particularly those for feeding dairy herd
replacement calves, usually contain about 90 percent of nonfat milk solids and
about 10 percent of fat (lard, tallow, and so forth) with small quantities of
vitamins, minerals, antioxidants, and emulsifiers. The proportion of fat (10
percent) to total solids in the usual milk replacers is less than that in
whole milk (about 30 percent), but is adequate for the growth of dairy herd
replacement calves.

There are several products other than milk replacer
bases which contain milk orlmilk derivatives and .are
items 184.70 and 184.80. Dog food "candy” composéd o
cocoa powder, and 20-percent nonfat milk solids h
United States (from the United Kingdom), as
contain nonfat dry milk (from Japan). Th
insignificant articles in the domestic and in
States, and, inasmuch as data on the re not a
further discussed in this report.

nd milk-replacer
iable under TSUS
alm kernel oil,
pnorted into the

sh foods which
rodu a believed to be

al trade of the United
lable, they will not be

<

The rates of duty in £ ty column e most-favored-nation rates,
and are applicable to d a% countries except those
Communist countries and neral headnote 3(f) of the
TSUS. However, su oducts of developing countries
which are grante ment under the Generalized System

U.S. customs treatment
U.S. tariff treatment.--Imported dairy pro--Qgiggngdutiable at various
rates in the TSUS depending o & duct and % ntry of origin.

of Preferen 2 SO eveloped developing countries (LDDC)
rate of d

The uty column 2 apply to imported products
fro hose d areas enumerated in general headnote 3(f)

o he TSUS.

1/ \The“\Genera "System of Preferences, under title V of the Trade Act of
74,) provides free treatment of specified eligible articles imported
d ly from designated beneficiary developing countries. GSP, implemented

by Executive Order No. 11888 of Nov. 24, 1975, applies to merchandise imported
on or after Jan. 1, 1976, and is scheduled to remain in effect until Jan. 4,
1985, unless modified by the President. The rates of duty in the rate of duty
column "LDDC" are preferential rates (reflecting the full concession rate
resulting from the Tokyo round of the Multilateral Trade Negotiations (MTN))
and are applicable to products of the least developed developing countries
designated in general headnote 3(d) of the TSUS which are not granted
duty-free treatment under the GSP. 1If no rate of duty Is provided in the
"LDDC" column for a particular item, the rate of duty provided in column 1
applies.

A-11



A-12
The following table summarizes the rates of duty applicable to imports of
the dairy products that are subjects of this investigation.

Table 3.--Certain dairy products: U.S. rates of duty, present and
negotiated, by TSUS items

*  Current :Negotiated: 2: GSP
TSUS . : : col. 1 : e = _.7.
Description col. 1 rate eligi-
item No.: ' of duty 1/ : rate of T >o0 :bilit
: . : yo, dug§ 2 §i}gi : y
: Fluid milk and cream, fresh or: <\>
: sour: : :
115.00 : Buttermilk——----—=——m——m————: : No.
Other: :
115.05<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>