
USITC Pilot Program for Rulings on Redesigned Products
in Commission Post-Order Proceedings:
Background and Facts

Modification Proceedings and the Commission’s Pilot Program
The Commission has authority to modify or rescind a remedial order pursuant to 19 U.S.C. § 1337(k).  In accordance with that statutory provision, the Commission has promulgated rules governing modification proceedings.  See 19 C.F.R. § 210.76(a)(1).
· Modification proceedings are inter partes proceedings instituted based on a petition that presents “new evidence or evidence that could not have been presented at the prior proceeding or on grounds that would permit relief from a judgment or order under the Federal Rules of Civil Procedure.”  19 U.S.C. § 1337(k)(2)(B)(i), (ii); 19 C.F.R. § 210.76(a)(2).  
· Modification proceedings under section 337(k) do not require proof of importation because the importation requirement was satisfied in the original investigation.  
· Modification decisions are appealable to the Federal Circuit.  Allied Corp. v. U.S. Int’l Trade Comm’n, 850 F.2d 1573 (Fed. Cir. 1988).  

Under the new pilot program, a petition for modification may be filed with the Commission containing factual allegations supporting a claim that a redesigned or new product is not covered by an existing exclusion, consent, or cease and desist order.  The petition for modification should specify that the petitioner could not have brought evidence of the redesign to the Commission during the original investigation (for example, if the redesign was not completed at the time of the original hearing).  The Commission would then evaluate the claim and, if appropriate, modify the order to specifically exempt the redesigned or new product.
The Commission may refer the matter to its Office of General Counsel (OGC), Office of Unfair Import Investigations (OUII), or Office of the Administrative Law Judges (ALJ), depending on the complexity of the case.
  
· For petitions involving purely legal questions, OGC will conduct the proceeding and provide its recommendation on the disposition of the request to the Commission, with the Commission’s final decision normally issued within 60-90 days.  

· For petitions involving minimal factfinding, OUII will conduct the proceeding and provide its recommendation to the Commission, with the Commission’s final decision normally issued within 90-180 days.  

· If the petition indicates a need for extensive factfinding, the Commission may refer the matter to an ALJ for the development of a record and issuance of an Initial Determination.  The Commission’s final decision will normally issue within 6-9 months.  
In all instances the Commission is the final decision-maker.  
The Commission notes that would-be importers concerned about whether their products may be covered by a general exclusion order can take advantage of modification proceedings.
Advisory Opinions and the Commission’s Pilot Program

Commission rules permit petitions for advisory opinions.  Any person may seek an advisory opinion from the Commission as to whether importation of a redesigned or new product will violate an existing exclusion order, cease and desist order, or consent order.  
· The Commission’s rules provide that “[u]pon request of any person, the Commission may, upon such investigation as it deems necessary, issue an advisory opinion as to whether any person’s proposed course of action or conduct would violate a Commission exclusion order, cease and desist order, or consent order.”  19 C.F.R. § 210.79(a).  
· To seek an advisory opinion, the petitioner must show that it has “a compelling business need for the advice and has framed his request as fully and accurately as possible.”  Id.  These are inter partes proceedings, but advisory opinions are not appealable final Commission determinations.  19 C.F.R. § 210.79(b); Allied Corp., 850 F.2d at 1573.  
· Customs considers Commission advisory opinions as determinative of the scope of Commission exclusion orders.

As with modification proceedings, the Commission may refer the matter to OGC, OUII, or an ALJ depending on the complexity of the request.
  
· For requests involving purely legal questions, OGC will provide a recommendation regarding disposition of the matter and the Commission’s final decision normally will issue within 60-90 days.  See Certain GPS Devices and Products Containing Same, Inv. No. 337-TA-602, Advisory Opinion (Apr. 20, 2010).  
· For requests involving minimal factfinding, OUII will provide a recommendation regarding disposition of the matter and the Commission’s final decision normally will issue within 90-180 days.  See Certain Kinesiotherapy Devices and Components Thereof, Inv. No. 337-TA-823, Institution of an Advisory Opinion Proceeding.  79 Fed. Reg. 8731-32 (Feb. 13, 2014).  
· If the request indicates that more extensive factfinding is needed, the Commission may refer the matter to an ALJ for the issuance of an Initial Advisory Opinion.  The Commission’s final decision normally will issue within 6-9 months.   
In all instances, the Commission is the final decision-maker.  
Further Information:  For further information, contact the USITC Office of Unfair Import Investigations at 202-205-2560. 
� The Commission’s decision on referral will also depend on how focused the issues are, and how detailed the information is, in the petition for modification.  


� The Commission’s decision on referral will also depend on how focused the issues are, and how detailed the information is, in the request for advisory opinion.
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