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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN COAXIAL CABLE CONNECTORS Investigation No. 337-TA-650
AND COMPONENTS THEREOF AND
PRODUCTS CONTAINING SAME

NOTICE OF ISSUANCE OF A GENERAL EXCLUSION ORDER
FOR U.S. PATENT NO. 5,470,257

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
determined to issue a general exclusion order for U.S. Patent No. 5,470,257 (“the ‘257 patent™)
following a remand from the United States Court of Appeals for the Federal Circuit (“Federal
Circuit”) in John Mezzalingua Associates v. Int’l Trade Comm’n, 2011 U.S. App. LEXIS 8806
(Fed. Cir. Apr. 28, 2011).

FOR FURTHER INFORMATION CONTACT: Michelle Klancnik, Office of the General
Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C. 20436,
telephone (202) 708-5468. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street,
S.W., Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at Attp.//www.usitc.gov. The
public record for this investigation may be viewed on the Commission’s electronic docket
(EDIS) at http.//edis.usitc.gov. Hearing-impaired persons are advised that information on this
matter can be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on May
30, 2008, based on a complaint filed by John Mezzalingua Associates, Inc. d/b/a PPC, Inc. of
East Syracuse, New York (“PPC”). 73 Fed. Reg. 31145 (May 30, 2008). The complaint alleged
violations of section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) in the importation into the
United States, the sale for importation, and the sale within the United States after importation of
certain coaxial cable connectors and components thereof and products containing the same by
reason of infringement of various United States Patents, including the ‘257 patent. The
complaint named eight respondents. After institution, two respondents were terminated based on
consent orders and four respondents were found to be in default (“defaulting respondents™).

Two respondents, Fu-Ching Technical Industry, Co., L.td. and Gem Electronics, Inc. (“the active
respondents”), remained active.



On October 13, 2009, the presiding administrative law judge issued a final initial determination
(“ID™) and a recommended determination on remedy and bonding. The Commission determined
to review the final ID in part.

On March 31, 2010, the Commission found no violation of section 337 for the ‘257 patent. The
Commission found infringement of the ‘257 patent by the defaulting respondents and no
infringement by the active respondents. The Commission nevertheless found no violation of
section 337 because it found no domestic industry for the ‘257 patent. Having found no
violation, the Commission did not make a remedy determination for the ‘257 patent.

Complainant PPC appealed to the Federal Circuit. In John Mezzalingua Associates v.
International Trade Commission, 2011 U.S. App. LEXIS 8806 (Fed. Cir. Apr. 28, 2011), the
Federal Circuit reversed the Commission’s finding of no violation, entered a judgment of
violation, and remanded the investigation to the Commission for proceedings consistent with its
opinion. The Federal Circuit’s mandate issued on June 30, 2011.

On July 18,2011, the Commission issued a notice requesting comments from the parties
regarding how to proceed with the investigation following the remand from the Federal Circuit.
On July 29, 2011, PPC filed a response to the Commission’s notice. On August 1, 2011, the
Commission investigative attorney filed a response to the Commission’s notice.

Having reviewed the record to the investigation including all relevant submissions, the
Commission has determined that the appropriate form of remedy is a general exclusion order.
The general exclusion order prohibits the unlicensed entry of coaxial cable connectors and
components thereof and products containing the same that infringe claim 1 and/or 5 of the 257
patent.

The Commission further determined that the public interest factors enumerated in section 337(d)
(19 U.S.C. § 1337(d)) do not preclude issuance of the general exclusion order. Finally, the
Commission determined that the amount of bond during the Presidential review period (19
U.S.C. § 1337())) shall be in the amount of thirteen (13) cents per coaxial connector of the
defaulting respondents—Hanjiang Fei Yu Electronics Equipment Factory of China, Zhongguang
Electronics of China, Yangzhou Zhongguang Electronics Co. of China, and Yangzhou
Zhongguang Foreign Trade Co. Ltd. of China. A bond in the amount of zero is required for any
other coaxial cable connector or component thereof or product containing the same covered by
the general exclusion order. The Commission’s order was delivered to the President and the
United States Trade Representative on the day of its issuance.



The authority for the Commission’s determination is contained in section 337 of the Tariff Act of
1930, as amended (19 U.S.C. § 1337), and in Part 210 of the Commission’s Rules of Practice and
Procedure (19 C.F.R. Part 210).

By order of the Commission.

J4mes R. Holbein
Secretary to the Commission

Issued: September 13,2011



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN COAXIAL CABLE CONNECTORS
AND COMPONENTS THEREOF AND
PRODUCTS CONTAINING SAME

Investigation No. 337-TA-650

GENERAL EXCLUSION ORDER

The Commission has determined that there is a violation of section 337 of the Tarift Act
of 1930 (19 U.S.C. § 1337) in the unlawful importation and sale by Hanjiang Fei Yu Electronics
Equipment Factory, Zhongguang Electronics, Yangzhou Zhongguang Electronics Co., Ltd., and
Yangzhou Zhongguang Foreign Trade Co., Ltd., each of Yangzhou, China (“the Respondents™)
of certain coaxial cable connectors that infringe one or more of claims 1 and 5 of U.S. Patent No.
5,470,257 (“the ‘257 patent”). Having reviewed the record in this investigation, including the
written submissions of the parties, the Commission has made a determination on the issues of
remedy, the public interest, and bonding for the ‘257 patent. The Commission has determined
that a general exclusion from entry for consumption is the appropriate remedy because there is a
pattern of violation of section 337 and it is difficult to identify the source of infringing products
under 19 U.S.C. § 1337(d). Accordingly, this Order prohibits the unlicensed importation of
infringing coaxial cable connectors and components thereof and products containing the same
infringing claims 1 and/or 5 of the ‘257 patent.

The Commission has also determined that the public interest factors enumerated in 19

U.S.C. §§ 1337(d) do not preclude the issuance of the general exclusion order, and that the bond



during the Presidential review period shall be in the amount of 13 cents per unit for Respondents’
coaxial cable connectors and in the amount of zero for any other coaxial cable connectors
covered by this General Exclusion Order.

Accordingly, the Commission hereby ORDERS that:

1. Coaxial cable connectors that infringe one or more of claims | and 5 of U.S.
Patent No. 5,470,257 are excluded from entry for consumption, entry for consumption from a
foreign-trade zone, or withdrawal from a warehouse for consumption, for the remaining term of
the patent, except under license of the patent owner or as provided by law. Products of Fu-Ching
Technical Industry Co., Ltd. and Gem Electronics, Inc. that were subject to investigation in the
above-captioned investigation are not covered by this order. See Certain Coaxial Cable
Connectors and Components Thereof and Products Containing Same, Inv. No. 337-TA-650,
Comm’n Op. at 32-35 (Apr. 14, 2010).

2. Notwithstanding paragraph 1 of this Order, the aforesaid coaxial cable connectors
are entitled to entry into the United States for consumption, entry for consumption from a
foreign—tfade zone, or withdrawal from a warehouse for consumption, under bond in the amount
of 13 cents per imported coaxial cable connector of Respondents and otherwise under bond in the
amount of zero, from the day after this Order is received by the United States Trade
Representative as delegated by the President, 70 Fed. Reg. 43251 (July 21, 2005), until such time
as the United States Trade Representative notifies the Commission that this action is approved or

disapproved but, in any event, not later than sixty (60) days after the date of receipt of this action.



3. At the discretion of U.S. Customs and Border Protection (“CBP”) and pursuant to
procedures it establishes, persons seeking to import coaxial cable connectors that are potentially
subject to this Order may be required to certify that they are familiar with the terms of this Order,
that they have made appropriate inquiry, and thereupon state that, to the best of their knowledge
and belief, the products being imported are not excluded from entry under paragraph 1 of this
Order. At its discretion, CBP may require persons who have provided the certification described
in this paragraph to furnish such records or analyses as are necessary to substantiate the
certification.

4. In accordance with 19 U.S.C. § 1337(]l), the provisions of this Order shall not
apply to coaxial cable connectors imported by and for the use of the United States, or imported
for, and to be used for, the United States with the authorization or consent of the Government.

5. The Commission may modify this Order in accordance with the procedure
described in section 210.76 of the Commission’s Rules of Practice and Procedure (19 C.F.R.

§ 210.76).

6. The Commission Secretary shall serve copies of this Order upon each party of
record in this investigation and upon the Department of Health and Human Services, the
Department of Justice, the Federal Trade Commission, and the Bureau of Customs and Border

Protection.



7. Notice of this Order shall be published in the Federal Register.

By order of the Commission.

A

es R. Holbeil
Secretary to the Commission

Issued: September 13, 2011



CERTAIN COAXIAL CABLE CONNECTORS AND 337-TA-650
COMPONENTS THEREOF AND PRODUCTS CONTAINING
SAME

CERTIFICATE OF SERVICE
I, James R. Holbein, hereby certify that the attached has been served by hand upon the

Commission Investigative Attorney, David O. Lloyd, Esq., and the following parties as
indicated on September 13, 2011.

Jé{nes R. Hol¥ein, Secretary

U.S. International Trade Commission
500 E Street, SW

Washington, DC 20436

On Behalf of Complainant John Mezzalingua Associates,

Inc.:

Patrick D. Gill, Esq. ( ) Via Hand Delivery
RODE & QUALEY ( ) Via Overnight Mail
55 W. 39" Street (¥ Via First Class Mail
New York, NY 10018 ( ) Other:

On Behalf of Respondents GEM Electronics and Fu
Ching Technieal Industry Co., LTD.:

John R. Horvack, Jr., Esq. ( ) Via Hand Delivery
CARMODY & TORRANCE, LLP ( ) ¥1a Overnight Mail
195 Church Street (/) Via First Class Mail

New Haven, CT 06509 ( ) Other:



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN COAXIAL CABLE CONNECTORS Investigation No. 337-TA-650
AND COMPONENTS THEREOF AND
PRODUCTS CONTAINING SAME

NOTICE OF COMMISSION DETERMINATION NOT TO REVIEW A REMAND
INITIAL DETERMINATION FINDING NO VIOLATION OF SECTION 337

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
determined not to review the remand initial determination (“RID”) issued by the presiding
administrative law judge (“ALJ”) on May 27, 2010, finding no violation of section 337. The
investigation is terminated.

FOR FURTHER INFORMATION CONTACT: Daniel E. Valencia, Office of the General
Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C. 20436,
telephone (202) 205-1999. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street,
S.W., Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at http.//www.usitc.gov. The
public record for this investigation may be viewed on the Commission’s electronic docket
(EDIS) at http://edis.usitc. gov. Hearing-impaired persons are advised that information on this
matter can be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on May
30, 2008, based on a complaint filed by John Mezzalingua Associates, Inc. d/b/a PPC, Inc. of
East Syracuse, New York (“PPC”). 73 Fed. Reg. 31145 (May 30, 2008). The complaint alleged
violations of section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) in the importation into the
United States, the sale for importation, and the sale within the United States after importation of
certain coaxial cable connectors and components thereof and products containing the same by
reason of infringement of U.S. Patent Nos. 5,470,257 (“the ‘257 patent”); D440,539 (“the ‘539
patent”); 6,558,194 (“the ‘194 patent”); and D519,076 (“the ‘076 patent”). The complaint named
eight respondents.

On October 13, 2009, the ALJ issued his final ID finding that a violation of section 337 occurred



in the importation into the United States, the sale for importation, and the sale within the United
States after importation of certain coaxial cable connectors and components thereof and products
containing the same by reason of infringement of the ‘257, ‘539, ‘076, and ‘194 patents.

On March 31, 2010, the Commission issued an opinion and a remand order vacating the ALJ’s
determination with respect to the ‘539 patent and remanding this part of the investigation to the
ALIJ for further proceedings relating to the question of whether a domestic industry exists. The
Commission affirmed the ALJ’s finding that a violation of section 337 occurred with respect to
the ‘076 and ‘194 patents, but reversed the ALJ’s finding that a violation of section 337 occurred
with respect to the ‘257 patent.

On May 27, 2010, the ALJ issued the subject RID, finding no violation of section 337 with
respect to the ‘539 patent. In particular, the ALJ found that PPC has not satisfied the domestic
industry requirement of section 337. On June 7, 2010, PPC and the Commission investigative
attorney (“IA”) filed petitions for review of the RID. On June 14, 2010, PPC and the IA filed
responses to the petitions.

Having examined the record of this investigation, including the ALJ’s RID, the petitions for
review, and the responses thereto, the Commission has determined not to review the subject RID.
The investigation is terminated.

The authority for the Commission’s determination is contained in section 337 of the Tariff Act of
1930, as amended (19 U.S.C. § 1337), and in sections 210.42-46 and 210.50 of the
Commission’s Rules of Practice and Procedure (19 C.F.R. §§ 210.42-46 and 210.50).

By order of the Commission.

Secretary n

Issued: July 12, 2010
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SAME

CERTIFICATE OF SERVICE

I, Marilyn R. Abbott, hereby certify that the attached NOTICE OF COMMISSION
DETERMINATION NOT TO REVIEW A REMAND INITIAL
DETERMINATION FINDING NO VIOLATION OF SECTION 337 has been served
by hand upon the Commission Investigative Attorney, Kevin Baer, Esq., and the
following parties as indicated on July 13, 2010

Marilyn R_Abbétt, Secretary
U.S. International Trade Commissioii
500 E Street, SW

Washington, DC 20436

On Behalf of Complainant John Mezzalingua Associates,

Inc.:

Patrick D. Gill, Esq. ( ) Via Hand Delivery

RODE & QUALEY () Via Overnight Mail
55 W. 39™ Street () Via First Class Mail
New York, NY 10018 ( ) Other:

On Behalf of Respondents GEM Electronics and Fu
Ching Technical Industry Co., LTD,: ‘

John R. Horvack, Jr., Esq. ( ) Via Hand Delivery
CARMODY & TORRANCE, LLP ( ) Via Overnight Mail
195 Church Street (/) Via First Class Mail

New Haven, CT 06509 ( ) Other:
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN COAXIAL CABLE CONNECTORS Inv. No. 337-TA-650
AND COMPONENTS THEREOF AND
PRODUCTS CONTAINING SAME

REMAND INITIAL DETERMINATION ON VIOLATION OF SECTION 337
Administrative Law Judge E. James Gildea
(May 27, 2010)

Appearances:
For the Complainant John Mezzalingua Associates, Inc., d/b/a PPC, Inc.

James R. Muldoon, Esq.; and Denis J. Sullivan, Esq. of Majarma Muldoon Blasiak & Sullivan
LLP of Syracuse, N.Y.

Patrick D. Gill, Esq.; and R. Brian Burke, Esq. of Rode & Qualey, New York, N.Y.
For the Commission Investigative Staff-

Lynn I. Levine, Esq., Director; Kevin Baer, Esq., Investigative Attorney, of the Office of Unfair
Import Investigations, U.S. International Trade Commission, of Washington, D.C.
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Pursuant to the Notice of Investigation, 73 Fed. Reg. 31145 (May 30, 2008), the
Commission’s Opinion remanding the Investigation, dated March 31, 2010 (the “Commission
Opinion”), the Commission’s Remand Order remanding the Investigation, dated March 31, 2010
(the “Remand Order”), and 19 C.F.R. § 210.42(a), this is the Remand Initial Determination of
the Investigation in the Matter of Certain Coaxial Cable Connectors and Components Thereof
and Products Containing Same, United States International Trade Commission Investigation No.
337-TA-650.

It is found that no domestic industry exists that practices United States Patent No.
D440,539.

Therefore, with respect to defaulting Respondents Hanjiang Fei Yu Electronics
Equipment Factory, Zhongguang Electronics, Yangzhou Zhongguang Electronics Co., Ltd., and
Yangzhou Zhongguang Foreign Trade Co., Ltd., it is held that no violation of Section 337 of the
Tariff Act of 1930, as amended (19 U.S.C. § 1337), has occurred in the importation into the
United States, the sale for importation, or the sale within the United States after importation, of
certain coaxial cable connectors by reason of infringement of the sole claim of United States

Patent No. D440,539.
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The following abbreviations may be used in this Initial Determination:

ID Initial Determination on Violation of Section 337, dated October 13, 2009
JX Joint Exhibit

CX ‘Complainant’s exhibit

CDX Complainant’s demonstrative exhibit

CPX Complainant’s physical exhibit

CXR Complainant’s remand exhibit

CFF Complainant’s proposed findings of fact on remand

CCL Complainant’s proposed conclusions of law on remand

CIBr. Complainants’ initial post-hearing brief on remand

COSFF Complainant’s objections to Staff’s proposed findings of fact on remand
CRBr. Complainant’s reply post-hearing brief on remand

SFF Staff’s proposed findings of fact on remand

SCL Staff’s proposed conclusions of law on remand

SIBr. Staff’s initial post-hearing brief on remand

SOCFF Staff’s objections to Complainant’s proposed findings of fact on remand
SRBr. Staff’s reply post-hearing brief on remand

RTr. Remand hearing transcript
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I. BACKGROUND.

A. The Original Proceeding and Remand.

By publication of a Notice of Investigation in the Federal Register on May 30, 2008,
pursuant to subsection (b) of Section 337 of the Tariff Act of 1930, as amended, the Commission
instituted Investigation No. 337-TA-650 with respect to U.S. Patent No. 6,558,194 (the ““194
patent”), U.S. Patent No. 5,470,257 (the ““257 patent™), U.S. Patent No. D440,539 (the ““539
patent”) and U.S. Patent No. D519,076 (the “*076 patent”) to determine the following:

whether there is a violation of subsection (a)(1)(B) of section 337
in the importation into the United States, the sale for importation,
or the sale within the United States after importation of certain
coaxial cable connectors or components thereof or products
containing same that infringe one or more of claims 1 and 2 of U.S.
Patent No. 6,558,194; claims 1-5 and 10 of U.S. Patent No.
5,470,257; the claim of U.S. Patent No. D440,539; and the claim
of U.S. Patent No. D519,076; and whether an industry in the
United States exists as required by subsection (a)(2) of section
337[.]
73 Fed. Reg. 31145 (2008).

John Mezzalingua Associates, Inc., d/b/a PPC, Inc. (“PPC”) of East Syracuse, New York,
is named in the Notice of Investigation as the Complainant. /4 The Respondents named in the
Notice of Investigation were: Aska Communication Corp., Edali Industrial Corp., Fu Ching
Technical Industrial Co., Ltd., Gem Electronics, Hanjiang Fei Yu Electronics Equipment Factory,
Zhongguang Electronics, Yangzhou Zhongguang Electronics Co., Ltd., and Yangzhou
Zhongguang Foreign Trade Co., Ltd. /d The Commission Investigative Staff of the
Commission’s Office of Unfair Import Investigations is also a party in this Investigation. /d.

The evidentiary hearing on the question of violation of Section 337 began on July 6, 2009,

and ended on July 14, 2009. Respondent Gem Electronics (“Gem™) and Respondent Fu Ching

Technical Industrial Co., Ltd. (“Fu Ching™) (collectively, “Respondents’); Complainant John
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Mezzalingua Associates, Inc., d/b/a PPC, Inc. (“PPC”); and Commission Investigative Staff
(“Staff”), were represented by counsel at the hearing. (Hearing Tr. at 94-96.) The
Administrative Law Judge issued the Final Initial Determination (“ID”’) on October 13, 2009,
finding, with respect to U.S. Patent No. D440,539 (the ““539 patent™) that a violation had
occurred by defaulting respondents Hanjiang Fei Yu Electronics Equipment Factory,
Zhongguang Electronics, Yangzhou Zhongguang Electronics Co., Ltd., and Yangzhou
Zhongguang Foreign Trade Co., Ltd. (collectively, “Defaulting Respondents™).

The Commission determined to review certain portions of the ID, and requested briefing
from the parties and general public on such issues as domestic industry. (Notice of Commission
Determination to Review-in-Part a Final Determination Finding a Violation of Section 337,
dated December 14, 2009, at 2-4.) On March 31, 2010, the Commission issued a notice, opinion,
and order (i) vacating the Administrative Law Judge’s finding in the ID that PPC had established
a domestic industry for the ‘539 patent and (ii) remanding that portion of the Investigation
relating to the ‘539 patent for additional findings consistent with the Commission Opinion.
(Notice of Commission Issuance of a General Exclusion Order, a Limited Exclusion Order, and a
Remand Order, dated March 31, 2010, at 2 (“Commission Notice”’); Commission Opinion at 54-
56; Remand Order at 2-3.)

Specifically, the Commission found:

On remand, PPC must show that each asserted litigation activity is related

to licensing. In addition, PPC must show that these activities are related to the

‘539 design patent. For example, although the { }+ litigation was clearly

connected to the ‘539 design patent, the license makes no mention of the patent.

And finally, PPC must document the costs incurred for each activity. PPC cannot

rely on its broad allegation that it spent { } on its litigation with { }

and that this is a substantial investment in the patent's exploitation through

licensing. Litigation activities may need to be broken down into their constituent

parts. The ALJ may presume that license drafting and execution are associated
with licensing, but PPC must still prove that the license is related to the patent at
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issue and what the related costs were. As described above, the ALJ may also
consider the presence and number of licenses and the presence of documents or
activities soliciting licenses as well as any other relevant evidence to determine
whether there has been “substantial” investment in exploitation through licensing.

Before the ALJ, PPC relied on its litigation with Corning Gilbert Inc.
(“Coming Gilbert”) and the ALJ relied on it in his decision as well. ID at 122.
PPC sued Corning Gilbert for patent infringement of the '539 design patent on
August 21, 2001, only months after filing suit against {  }, in the United States
District Court for the District of Arizona. See Malak Tr. at 190:24-191:9. This
case was dismissed on February 25, 2004 based on a settlement agreement. Id.

- PPC has not shown that a license issued, nor has PPC asserted that this litigation
was in pursuit of a license. Because we concluded above that patent infringement
litigation activities alone cannot form the basis of a domestic industry, we do not
consider PPC’s Coming Gilbert litigation in determining whether there has been a
substantial investment in the exploitation of the '539 design patent. In addition,
PPC does not appear to renew its arguments relating to the Coming Gilbert
litigation before the Commission. Accordingly, we do not believe remand is
necessary to determine if this litigation is related to licensing.

Finally, PPC asks the Commission to consider several cease-and-desist
letters. Cease-and-desist letters are not inherently related to licensing, as they
may simply instruct the recipient to cease the infringing activity. On the other
hand, they may be related to licensing if, for example, they offer the recipient the
option of taking a license or they form part of a concerted licensing program or
effort. If PPC wishes to rely on these letters, it must show on remand that the
cease-and-desist letters are related to licensing, and are related to the '539 design
patent. PPC must also establish the costs of drafting and sending those letters.

(Commission Op. at 54-56.)
As a result, the Commission ordered:

1. The question of whether PPC has made a substantial investment in
exploitation of the ‘539 patent is remanded to the Administrative Law Judge for a
remand initial determination (“RID”) consistent with the principles set forth in the
Commission's Opinion.

2. The Administrative Law Judge shall make findings consistent with the
Commission opinion and shall consider, among other things, (1) what is the cost
of each individual activity alleged by PPC to be related to licensing, (2) whether
each individual activity and its cost is associated with licensing, and (3) whether
each individual activity and its cost is associated with the '539 patent.

* ok %
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6. The Administrative Law Judge may otherwise conduct the remand proceedings
as he deems appropriate, including reopening the record.

(Remand Order at 2-3.) In response to the Remand Order, the Administrative Law Judge
determined that a four-hour remand hearing and additional briefing would be appropriate.

(Order No. 29 at 2.) On April 27, 2010, the remand hearing was held on the question of whether
PPC made a substantial investment in the exploitation of the ‘539 design patent. (RTr. at 6.)

The parties were asked to develop the record with respect to the cost and extent of each
individual activity alleged by PPC to be related to licensing of the ‘539 patent, including witness’
testimony or other evidence with respect to litigation activities and costs, and particularly any
relevant costs associated with conducting settlement negotiations and drafting and negotiating a
license, that may be related to licensing of the ‘539 design patent. (/d.) Complainant John
Mezzalingua Associates, Inc., d/b/a PPC, Inc. (“PPC”) and Commission Investigative Staff

(“Staff”), were represented by counsel at the remand hearing. (/d. at 2-3.)

B. Overview of the Technology.

The products at issue are “drop” coaxial cable connectors used in the telecommunications,
satellite and cable television industries. (Comm’n Op. at 6.) Drop connectors are “small,
generally cylindrical devices that are used to mechanically and electrically connect a coaxial

cable to an electronic device.” (/d.)

C. U.S. Patent No. D440,539.

U.S. Patent No. D440,539 (the “*539 patent™) is entitled “Closed Compression-Type
Coaxial Cable Connector,” which resulted from a continuation application claiming priority to
U.S. Patent Application No. 08/910,509 (the ““509 application™), filed on August 2, 1997. (See

CX-3 at PPC-TRIAL-000075.) The ‘539 patent was filed on April 28, 2000, and issued on April
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17,2001. (Id.) The ‘539 patent names Noah P. Montena as the inventor. (/d.) The ‘539 patent
was assigned to, and is currently owned by, PPC. (Comm’n Op. at 7.)

There is only one claim in the 539 patent, which reads as follows: “[t]he ornamental
design for a closed compression-type boaxial cable connector, as shown and described.” (CX-3
at PPC-TRIAL-000075.) The 539 patent discloses four Figures, along with their descriptions.
Figure 1 is “a perspective view of a closed compression-type coaxial cable connector according

to the present invention.” (Id at 77.)

({d.)) The Administrative Law Judge previously found that Defaulting Respondents’ Fei Yu
Model 043 connector infringes the ‘539 patent. (ID at 83-85 (unreviewed in relevant part);
Notice of Commission Determination to Review-in-Part a Final Determination Finding a

Violation of Section 337, dated December 14, 2009, at 2; Comm’n Op. at 2.)

II. DOMESTIC INDUSTRY

A determination must be made as to whether an industry in the United States exists as
required by subsection (a)(2) of Section 337 with respect to the ‘539 patent. Section 337
declares unlawful the importation, the sale for importation or the sale in the United States after
importation of articles that infringe a valid and enforceable U.S. patent “only if an industry in the

United States, relating to articles protected by the patent . . . concerned, exists or is in the process
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of being established.” 19 U.S.C. § 1337(a)(2); Certain Ammonium Octamolybdate Isomers, Inv.
No. 337-TA-477, Comm’n Op. at 55 (U.S.I.T.C., Jan. 2004) (“Certain Isomers”). The domestic
industry requirement consists of both an economic prong (i.e., the activities of, or investment in,
a domestic industry) and a technical prong (i.e., whether complainant practices its own patents).
Certain Isomers, at 55. The complainant bears the burden of proving the existence of a domestic
industry. Certain Methods of Making Carbonated Candy Products, Inv. No. 337-TA-292,
Comm’n Op. at 34-35, Pub. No. 2390 (U.S.I.T.C., June 1991).

Even though all of the respondents accused of infringing the ‘539 patent were found in
default, PPC did not choose to apply to the Commission for immediate relief against Defaulting
Respondents in the form of a limited exclusion order pursuant to Section 337(g)(1). Instead PPC
requested that the Administrative Law Judge recommend a general exclusion order. For a
limited exclusion order, “the Commission shall presume the facts alleged in the complaint to be
true[,]” but this presumption does not apply when general exclusion orders are sought, because
such orders “are directed to goods from all sources, including future and unknown current
importers.” Certain Plastic Molding Machines With Control Systems Having Programmable
Operator Interfaces Incorporating General Purpose Computers, and Components Thereof, Inv.
No. 337-TA-462, Comm'n Op. at 6 (U.S.L.T.C., April 2, 2003). For the Commission to issue a
general exclusion order in an investigation, regardless of whether there are appearing or
defaulting respondents, a complainant must establish a Section 337 violation “by substantial,
reliable, and probative evidence . . ..” 19 U.S.C. § 1337(g)(2)(B); 5 U.S.C. § 556; ID at 119-120.
Thus, for the remedy it seeks, PPC must show “by substantial, reliable, and probative evidence”

that it meets the domestic industry requirement with respect to the ‘539 patent.
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A. Economic Analysis

The economic prong of the domestic industry requirement is defined in subsection

337(a)(3) as follows:
(3) For purposes of paragraph (2), an industry in the United States shall be
considered to exist if there is in the United States, with respect to the articles
protected by the patent, copyright, trademark or mask work concerned —
(A) Significant investment in plant and equipment;
(B) Significant employment of labor or capital; or
(C) Substantial investment in its exploitation, including
engineering, research and development, or licensing.
19 U.S.C. § 1337(a)(3). The economic prong of the domestic industry requirement is satisfied
by meeting the criteria of any one of the three factors listed. Establishment of an economic
domestic industry is not dependent on any “minimum monetary expenditure”; nor is there a
“need to define or quantify the industry itself in absolute mathematical terms.” Certain Stringed
Musical Instruments and Components Thereof, Inv. No. 337-TA-586, Comm’n Op. at 25-26
(US.LLT.C., May 2008) (“Stringed Instruments). Rather, complainant must demonstrate a
sufficiently focused and concentrated effort to lend support to a finding of a ‘substantial
investment.” Id.
During the initial phase of the Investigation, PPC relied heavily on its litigation activities
to establish an economic domestic industry for the 539 patent, and was deemed to have
abandoned' the argument that the PPC EX connector practices the <539 patent. (ID at 108 n.36;

id. at 113.) The Commission has determined to vacate in part the finding in the ID that PPC had

established a domestic industry for the 539 patent based on these litigation activities and to

' The Administrative Law Judge further found that even if PPC had not abandoned its argument that the EX
connector practiced the ‘539 patent, the EX connector did not meet the ordinary observer test--a finding that no
party objected to and that was affirmed by the Commission. (ID at 108 n.36; Commission Opinion at 41, 53.) PPC
sought to admit evidence at the remand hearing that it had designed and manufactured a version of the EX product
that did practice the ‘539 patent design (Tr. at 131:8-132:15), however, this evidence was rejected as beyond the
scope of the remand and should have been presented during the initial evidentiary hearing. (Tr. at 134:16-25.)

-
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remand this issue for further proceedings. (Remand Order at 2.) The Commission further
clarified that litigation costs taken alone do not constitute investment in exploitation. (Comm’n
Op. at 50.) Litigation costs related to licensing, however, may constitute investment in
exploitation. (/d) In order to establish that a substantial investment in exploitation of the patent
has occurred through licensing, a complainant must prove that each asserted activity is related to
licensing and also show that these licensing activities pertain to the particular patent at issue. (/d.)
According to the Commission—

Depending on the circumstances, such activities may include, among other things,

drafting and sending cease and desist letters, filing and conducting a patent

infringement litigation, conducting settlement negotiations, and negotiating,
drafting, and executing a license. The mere fact, however, that a license is
executed does not mean that a complainant can necessarily capture all prior
expenditures to establish a substantial investment in the exploitation of the patent.

A complainant must clearly link each activity to licensing efforts concerning the

asserted patent.
(Id. at 50-51.)

On remand PPC must show that the litigation activities it previously had argued would
satisfy the economic prong of the domestic industry requirement are related to the licensing of
the ‘539 design patent. (Commission Op. at 54-56.) Furthermore, PPC must document the costs
for these activities. (Id) Some of the considerations for a determination of whether a domestic
industry exists for the ‘539 patent based on PPC’s licensing activity include the presence and
number of licenses and the presence of documents or activities soliciting licenses. (Id.) As
explained below, it is found that the economic domestic industry requirement has not been
satisfied with respect to the ‘539 patent.

PPC argues that it was involved in six separate lawsuits related to its efforts to license the
539 patent: (i) litigation asserting infringement of the ‘539 patent against {

}; (i) litigation in
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{ } involving PPC connectors that PPC asserts practice the ‘539 patent and which were
accused of infringing patents owned by { } and licensed by {  } (the
“First { } action™); (1i1) litigation in { } asserting that connectors made by {

}, infringe the
‘539 patent (the “Second { } action™); (iv) a declaratory judgment action in { }
brought by { } that their connectors do not infringe PPC’s ‘194 patent
(the “Third { } action”); (v) a declaratory judgment action in { } brought by {

} that their connectors do not infringe PPC’s ‘194 patent (the “Fourth
{ } action”); and (vi) litigation asserting infringement of the ‘194 patent against {  } in
{ }. (CIBr. at 7-10.) According to PPC, it initially brought the
{ } action against {  } to enforce its ‘539 patent rights and/or get {  } to take a license,”
and when it became embroiled in further litigation with { } in the First and
Second { } actions, decided to involve the ‘194 patent. (/d. at 7-8, 11-14.) PPC claims
that it was only after it had succeeded in obtaining a jury verdict in the { } action that the
parties agreed to negotiate a license and settlement with respect to all six actions and multiple
patents, including the ‘539 patent. (/d. at 14.) Thus, says PPC, there is a nexus between all six
actions and PPC’s licensing efforts with respect to the ‘539 patent. Based on this rationale, PPC
argues, inter alia, that all of the litigation expenses relating to the ‘539 patent in the { }
action and Second { } action, and all of the licensing and settlement expenses relating to

all six actions should be considered in determining whether PPC has established an economic

domestic industry with respect to the ‘539 patent. (/d. at 14, 17-19.)

2 According to PPC, it succeeded in obtaining a judgment for monetary damages and an injunction against { }
obtained an affirmance on appeal, brought an unsuccessful motion for contempt with respect to { } attempt to
design around the patent, and was in the middle of a second appeal with respect to damages when the litigation was

settled. (CIBr. at 7-8.)



PUBLIC VERSION

Staff argues that PPC has not shown that it has expended “substantial resources towards a
licensing industry involving the asserted 539 patent.” (SIBR at 2.) Staff argues that PPC
improperly equates settlement activity with licensing activity, and that for policy reasons,
settlement activity should not be considered. (/d. at2, 6, 11 n.7.) Rearguing the issues before
the Commission on review, Staff suggests that the filing of a patent litigation is a “mere
ownership” activity. (/d. at 7.) Staff objects to all of PPC’s theories relating to its investment in
licensing and does not appear to concede even a single expenditure toward licensing activities
relating to the ‘539 patent. (/d. at 8-10.) Staff further argues that the PPC-{ } license is not
directed to the ‘539 patent, and that the Settlement Agreement between PPC, {

} specifically states that the Agreement does not provide a license to the ‘539 patent. (/d. at
10-11.) Finally, Staff argues that PPC obtained a judgment in the { } action and any monies
it received by way of the agreements with { } counted as settlement, not
licensing. (/d. at 11-12.)

PPC responds that Staff ignored the standards provided by the Commission in the
Commission Opinion and that the Commission expressly included settlement activities such as
settlement negotiations within the scope of litigation activities that may serve to support
economic domestic industry with respect to licensing efforts. (CRBr. at 3-8.) PPC further
argues that its litigation to enforce the ‘539 patent was its only option at the time, because
“desi@ patents were new to the coaxial cable industry (CPFF IL.5) and there was a general
reluctance in that industry to take any licenses, to say nothing of a patent license.” (/d. at 10-11.)
PPC further notes that it sought a license during the { } action, but that {  } chose to design

around the patent rather than pay for a license. (/d. at 11.)

-10 -
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With respect to the License and Settlement Agreements, PPC responds that Staff took
various paragraphs out of context and ignored the testimony of Mr. Malak, who was personally
involved iﬁ drafting these two agreements. (/d. at 12-15.) In particular, PPC argues that the
License Agreement includes all patents issuing from parent application 08/910,509 (the “*509
application™) which by definition includes the ‘539 design patent. (/d. at 13.) In addition, PPC

argues that the portion of the Settlement Agreement that states that that the Agreement does not

provide a license to the ‘539 patent is directed solely to { }. (Id at14.))
Instead, { }+ were required to purchase licensed connectors directly from {  },
hence the express marking provision of Paragraph 32 requiring { } connectors to

be marked that they are licensed under the ‘539 patent. (Id. at 14-15.)
Litigation Expenses.

According to Mr. Stephan Malak, PPC’s former Vice President and General Counsel,
who undisputedly had experience in patent licensing at the time (CFF IL.2 (undisputed)), there
were no design patents in the coaxial cable industry in 1998 and there was a “general feeling in
the connector industry” of reluctance to take any licenses. (Tr. at 21:12-15, 43:16-20.) It was
PPC’s general practice to send cease and desist letters and offer a license to potential infringers
before bringing suit. (CIBR at 6; CX-90C.) However, PPC has presented no evidence to show
that it sent actually any cease and desist letters to { } relating to the ‘539 design patent or
otherwise engaged in any license offers prior to bringing the { } action. Taking these
considerations into account, the Administrative Law Judge finds that it would not be appropriate

to apportion 100 percent of PPC’s litigation expenses in the { } action to PPC’s licensing

* Staff objects to this evidence as irrelevant. Staff is incorrect. “The domestic industry determination should not be
made according to any rigid formula, but by an examination of the facts in each investigation, the articles of

commerce, and the realities of the marketplace.” Certain Liquid Crystal Display Modules, Products Containing
Same, and Methods for Using Same, Inv. No. 337-TA-634, Order No. 8 at 3 (U.S.I.T.C., November 2008)

(unreviewed) (emphasis added).

-11 -
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efforts. However, the Administrative Law Judge finds that specific expenses, if any, relating
directly to licensing and settlement, whether required by the court or voluntary, that occurred
during the { } action (including the contempt motion and two appeals), either internally (Tr.
at 43:21-25) or with { } (Tr. at 44:15-17, 45:20-46:3, 72:4-16), should be considered and these
will be addressed with more specificity below.

With respect to the Second { } action against { }, which also concerned
infringement of the ‘539 patent (CFF II1.B.3-5 (undisputed)), Mr. Malek testified that it was
PPC’s strategy to “put pressure on { }.” (Tr. at 44:18-25. See also id. at
48:13-49:5; 71:13-72:3.) The Administrative Law Judge further notes that PPC presented no
evidence to show that it sent cease and desist letters to { } relating to the ‘539 design patent
before instituting the Second { } action. PPC’s sole evidence that PPC engaged in
advance effort to negotiate with { } is Mr. Malek’s testimony that “[i]t was our desire to reach
some sort of resolution with them and they wouldn’t talk.” (Tr. at 71:22-25.) It is unclear,
however, from this statement that PPC only sought a cessation of litigation or whether PPC made
any license offers prior to bringing suit. Therefore, the Administrative Law Judge finds that it
would not be appropriate to apportion 100 percent of PPC’s litigation expenses in the Second
{ } action to PPC’s licensing efforts. However, the Administrative Law Judge finds that
specific expenses relating directly to licensing and settlement that occurred during the Second
{ } action, if any, should be considered. These will be addressed with more specificity
below.

With respect to the First, Third and Fourth { } actions and the { } action,
which undisputedly did not concern the ‘539 patent (CFF III1.B.2 (undisputed); CFF III.B.6

(undisputed); CFF II1.B.7 (undisputed); CFF III.C.6 (undisputed)), the Administrative Law

-12-
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Judge finds that it would be inappropriate to apportion 100 percent of PPC’s litigation expenses
from any of these four actions. Mr. Malek testified at length, however, that after the December
2003 jury verdict in the { } action, PPC, { } engaged in
negotiations relating to settlement and licensing in an effort to resolve all six of the still pending
actions. (Tr. at 25:19-26:16, 50:5-52:2; CXR-34C; CXR-35C.) Mr. Malek firmly stated, based
on his role in the settlement negotiations and formation of the Settlement and License
Agreements, that a license including the ‘539 patent was intended. (Tr. at 80:12-25.) Therefore,
the Administrative Law Judge finds that any expenses attributed to settlement or licensing
negotiations for any of the six actions that occurred after December 2003 should be considered

because these expenses were inextricably intertwined* with PPC’s efforts to license the ‘539

patent. Whether expenses attributed to drafting and reviewing the Settlement and Licensing
Agreements should also be considered depends on whether these Agreements actually provide
for a license of the ‘539 patent. The Administrative Law Judge concludes that they do, as will be
discussed in more detail below.
Settlement and License Agreements.

It is undisputed that the settlement negotiations between PPC, { }

with respect to the { } action, four { } actions, and { } action resulted in a

* The Administrative Law Judge rejects Staff’s arguments that settlement negotiations should not be considered as a
matter of policy. First, evidence relating to these negotiations is not being produced to determine {

} liability, nor is it being introduced to establish liability against Defaulting Respondents. The purpose of
establishing economic domestic industry is to ensure that the Commission has jurisdiction over PPC’s efforts to
enforce its design patent against Defaulting Respondents. Likewise, the Administrative Law Judge does not believe
that introduction of settlement-related evidence for this limited purpose will in some way deter future efforts at
settlement—particularly since no party to the Settlement Agreement has objected. Furthermore, the Administrative
Law Judge finds that Staff is seeking to unduly narrow the Commission’s opinion, which specifically notes that
settlement activities may be considered. Commission Opinion at 50-51. Here, the testimony, invoices for attorney
time, and the final agreements themselves all serve to demonstrate that the settlement discussions were combined

with licensing discussions.

-13 -
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Settlement Agreement in February of 2004. (CFF 1II.B.8 (undisputed); CFF IV.1-2 (undisputed);

CFF IV.6-7 (undisputed); CXR-34C.) It is further undisputed that:

{

-14 -
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(CFF 1V.8-13 (undisputed); CFF IV.16-17 (undisputed); CFF IV.19 (undisputed); CFF 1V.22-23
(undisputed); CFF IV.25 (undisputed).) PPC and Staff contest the meaning of several of the
provisions of the Settlement Agreement and its Exhibit F (the License Agreement). The relevant

language of these disputed Agreements follows:

{

-15-
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}

(CXR-34C at 5-8 (emphasis added); CXR-35C at 1, 3-4, (emphasis added).)

Staff argues that the Settlement Agreement expressly bars a license to the ‘539 patent.
(SIBr. at 10-11.) PPC counters that this is true only with respect to { }. (CRBr.
at 14.) When Terms 23 and 24 are read together, it is apparent that Term 23 applies to the
settlement with respect to { }, and expressly notes that the payment by { } shall be “in full
and complete satisfaction for all judgments, damages, claims, counter-claims, attorneys' fees,
costs and expenses” for various cases, including the { } and Second { } actions.

(CXR-34C at 7.) Term 24 applies to { } and notably does not include the { }

-17 -
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action—a case that only { } was involved in. (Id. at 7-8.) Specifically, Term 24 notes that the
payment by { } “shall be in full and complete satisfaction for all judgments,
damages, claims, counter-claims, attorneys' fees, costs and expenses” for various cases excluding
the { } action. (Id. at 8.) In the very same sentence that relates to the payments by {
}, the provision bars any license to the ‘539 patent. (/d.) Thus the Administrative

Law Judge finds that Staff is incorrect that Term 24 should be read to mean that { } does not
have a license in the 539 patent, when it is clear that that portion of Term 24 relates to {

} payment in satisfaction of the { } action and the four { } actions.

The Administrative Law Judge further rejects Staff’s argument that the PPC-{ }

License Agreement is not directed to the ‘539 patent. (SIBr. at 10-11.) The Licensed Patents are
defined to include continuation applications of the Parent Application. (CXR-35C at 3-4.) The
Parent Application is defined as the ‘509 application (id. at 1), and the ‘539 patent is a
continuation of the ‘509 application. (CX-3 at PPC-TRIAL-000075.) Various models of the
{ } connector were included in the definition of the Licensed Products (CXR-35C at 4),

although it should be noted that the models were identified based on a finding of infringement in

the { } action, not the { } action. However, the Settlement Agreement makes clear
that various { } connectors found to infringe the 539 patent in the { } action, as well
as a model of the { } connector, must be marked as licensed under the ‘539 patent. (CX-
34C at 13.)

Because the Administrative Law Judge finds that the Settlement and License Agreements
include the 539 patent, PPC’s drafting costs for these Agreements should be considered in
determining the amount of licensing activity relating to the ‘539 patent.

Actual Expenses.

-18 -
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As discussed above, the Administrative Law Judge found that only those settlement and

licensing negotiations relating to the {

} and Second {

} actions, as well as any

settlement, licensing and drafting expenses for the Settlement and License Agreements occurring

in any of the six actions after the jury verdict in December of 2003, will be considered. PPC

presented evidence of its expenditures toward licensing and settlement negotiations, as well as

the drafting of the License and Settlement Agreements, in the form of billing statements by its

counsel. (CXR-32C.) Staff argues that some of these billing entries should be rejected because

PPC did not attempt to determine the specific amount of time devoted to licensing and settlement

when a billing entry included multiple matters. (SIBr. at 8-10.) PPC stipulated that such a

break-down of attorney time would be unduly speculative. (CFF VII.25 (undisputed).) However,

“[a] precise accounting is not necessary, as most people do not document their daily affairs in

contemplation of possible litigation.” Stringed Instruments at 26. The Administrative Law

Judge will take all relevant billing entries into account, giving reduced weight to those entries

that are “partial.” The Administrative Law Judge finds the following expenses from CXR-32C

relevant” to the remand inquiry:

Date Litigation Time/Est. Cost Descr. Full/Partial?
Period prior to jury verdict in { } action

2/4/03 { Y} ({ )} | 1.25hrs/$400° | Attorney named K. Stolte: | Partial (1 of 4)
bill from Conf. re poss. settlement
McDermott) PPC-TRIAL-005743

2/6/03 { } (¢} | 0.5hrs/$160 Attorney named K. Stolte: | Partial (1 of 3)
bill from Conf. re poss. settlement
McDermott) PPC-TRIAL-005743

2/10/03 | ¢ y({ } |0.5hrs/$160 Attorney named K. Stolte: | Partial (1 of 3)
bill from Conf. re settlement agt

* Invoices relating to the Corning Gilbert litigation or billing entries which on their face related to settlement and
licensing with respect to Corning Gilbert were not considered. The Commission stated with respect to the Corning
Gilbert litigation that “we do not believe remand is necessary to determine if this litigation is related to licensing.
Commission Opinion at 55. (See also Tr. at 63:22-25.)

® The hourly rate for K. Stolte is specified as $320. (See CXR-32C at PPC-TRIAL-005742.)
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McDermott) PPC-TRIAL-005743
2/11/03 | { Y@} | 2hrs/$10407 Attorney named K. Jurek: | Full
bill from Conf. with client re
McDermott) settlement strategy
PPC-TRIAL-005743
2/12/03 | { y({ } | 1.25hrs/$650 Attorney named K. Jurek: | Full
bill from Conf. with client re
McDermott) settlement strategy
PPC-TRIAL-005743
2/12/03 | { } } |1.25 Attorney named R. Faraci: | Full
bill from hrs/$478.75° | Conf. with client re
McDermott) settlement; work on
settlement exhibits
PPC-TRIAL-005743
2/13/03 | { () | 3hrs/$1560 Attorney named K. Jurek: | Partial (1 of 2)
bill from Conf with client re { }
McDermott) request to incl. all patents
in release
PPC-TRIAL-005743
2/14/03 | { Y} | 225hrs/$1170 | Attorney named K. Jurek: | Partial (1 of 2))
bill from Follow-up confs with
McDermott) client re settlement
PPC-TRIAL-005743
2/19/03 | { ()} | 1.5hrs/$780 Attorney named K. Jurek: | Partial (1 of 2)
bill from Conf. with client re
McDermott) settlement strategy
PPC-TRIAL-005744
2/20/03 | { }( } | 1hr/$520 Attorney named K. Jurek: | Partial (1 of 2)
bill from confs re settlement
McDermott) PPC-TRIAL-005744
Period following 12/5/03 jury verdict in { } litigation
12/10/03 | { } 7 hrs/$1575° Muldoon tel. conf. with Partial (1 of 3)
client re potl. settlement of
actions
PPC-TRIAL-005662
12/10/03 | Unclear 0.7 Attorney with initials Full
(Morrison Cohen hrs/$402.50!° HAS: conf. call re lawsuit
bill labeled settlement structure
financing) PPC-TRIAL-005712
12/11/03 | Unclear 0.9 hrs/$517.50 | Attorney with initials Full

(Morrison Cohen

HAS: tel. conf. re lawsuits

7 The hourly rate for K. Jurek is specified as $520. (See CXR-32C at PPC-TRIAL-005742.)
8 The hourly rate for R. Faraci is specified as $490. (See CXR-32C at PPC-TRIAL-005728, 5735.)
® Mr. Muldoon’s billable rate is $225 per hour. (CX-47C at PPC-TRIAL-005970.)
1 The billable rate for HAS is $575. (CX-47C at PPC-TRIAL-005979)
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bill labeled and settlement strategy
financing) PPC-TRIAL-005712
12/15/03 | Unclear ({ } 1075 hrs Muldoon tel. confs. with Partial (1 of 2)
bill) /$168.75 client re settlement negots.
PPC-TRIAL-005666
12/18/03 | Unclear ({ } | 2.5 hrs/$562.50 | Muldoon tel. confs. with Partial (1 of 4)
bill) client re settlement
PPC-TRIAL-005667
12/20/03 | Multiple ({ } | 3 hrs/$675 Muldoon work on Partial (2 of 6)
bill) Settlement Agt; tel. conf.
with client re settlement
terms
PPC-TRIAL-005667
12/21/03 | Multiple ({ } | 1.25 Muldoon tel confs. with Full
bill) hrs/$281.25 client re settlement terms;
review of draft License
Agreement; work on draft
Settlement Agreement
PPC-TRIAL-005668
12/29/03 | Multiple ({ } | 3.5 hrs/$787.50 | Muldoon tel. confs. with Partial (1 of 3)
bill) client re settlement of
various lawsuits
PPC-TRIAL-005667
12/30/03 | Unclear ({ } | 1 hr/$490 Attorney named R. Faraci: | Full
bill from Rev. file re judgment amts;
McDermott) confs re potential
settlement
PPC-TRIAL-005733
12/31/03 | Unclear (§ } 1 0.5 hrs/$245 Attorney named R. Faraci: | Full
bill from Call to client; conf. re
McDermott) settlement
PPC-TRIAL-005733
1/09/04 | Unclear 23 Attorney with initials Partial (2 of 3)
(Morrison Cohen | hrs/$1322.50 HAS: Review numbers on
bill labeled { }, sketch out structure
financing) PPC-TRIAL-005714
1/13/04 | Unclear 2 hrs/$1150 Attorney with initials Partial (2 of 3)
(Morrison Cohen HAS: Review and discuss
bill labeled { } proposal, rev.
financing) counterproposals
PPC-TRIAL-005714-5
1/22/04 | Unclear ({ } | 4 hrs/$1960 Attorney named R. Faraci: | Full
bill from Tel. confs. with client and
McDermott) others; review { }

settlement and license agts.
PPC-TRIAL-005727
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0.5 hrs'!

1/22/04 | Unclear Attorney with initials Full
(Morrison Cohen TAC: various re license
bill labeled and settlement agreement
financing) PPC-TRIAL-005715
1/28/04 | Unclear 0.7 hrs/$402.50 | Attorney with initials Full
(Morrison Cohen HAS: Review { } drafts
bill labeled PPC-TRIAL-005715
financing)
1/29/04 | Unclear 1.3 hrs/$747.50 | Attorney with initials Full
(Morrison Cohen HAS: Review license
bill labeled PPC-TRIAL-005715
financing)
1/30/04 | Unclear 1.3 hrs/$747.50 | Attorney with initials Full
(Morrison Cohen HAS: Review licens
bill labeled PPC-TRIAL-005715e
financing)
1/30/04 | { } 2 hrs/$450 Muldoon tel. conf with Partial (1 of 4)
counsel re settlement
discussions
PPC-TRIAL-005670
1/31/04 | Unclear 0.7 hrs/$402.50 | Attorney with initials Full
(Morrison Cohen HAS: Review Settlement
bill labeled Agt.
financing) PPC-TRIAL-005715
2/2/04 Unclear 1.7 hrs/$977.50 | Attorney with initials Full
(Morrison Cohen HAS: complete settlement
bill labeled agt.; review and e-mail;
financing) conference calls
PPC-TRIAL-005717
2/2/04 Multiple ({ 5.5 Muldoon, various relating | Full
} bill) hrs/$1,237.50 to settlement and
Settlement and License
Agreements
PPC-TRIAL-005676
2/3/04 Multiple ({ 2.5 hrs/$562.50 | Muldoon, various relating | Full
} bill) to settlement and
Settlement and License
Agreements
PPC-TRIAL-005676
2/3/04 Unclear 3 hrs/$1725 Attorney with initials Full
(Morrison Cohen HAS: e-mail re escrow;
bill labeled rev. drafts of license and
financing) settlement agts.

PPC-TRIAL-005717

" The billable rate for TAC is not known. (CX-47C at PPC-TRIAL-005979.) The hours spent will be credited, but
no dollar value assigned. '
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2/4/04 Multiple ({ 5.75 Muldoon, various relating | Full
¥ bill) hrs/$1,293.75 to settlement and
Settlement and License
Agreements
PPC-TRIAL-005676
2/5/04 Multiple ({ 7.00 hrs/$1,575 | Muldoon, various relating | Full
1 bill) to settlement and
Settlement and License
Agreements
PPC-TRIAL-005677
2/5/04 Unclear 5.5 Attorney with initials Full
(Morrison Cohen | hrs/$3162.50 HAS: conf. calls, rev. agt.
bill labeled drafts and comment
financing) PPC-TRIAL-005717
2/6/04 Multiple ({ 8.00 hrs/$1,800 | Muldoon, various relating | Full
} bill) to settlement and
Settlement and License
Agreements
PPC-TRIAL-005677
2/7/04 Unclear 4.3 Attorney with initials Full
(Morrison Cohen | hrs/$2472.50 HAS: conf calls and
bill labeled review of drafts
financing) PPC-TRIAL-005717
2/7/04 Multiple ({ 5.5 hrs/$1,237.5 | Muldoon, various relating | Full
} bill) to settlement and
Settlement and License
Agreements
PPC-TRIAL-005677
2/08/04 | { } 1.75 Muldoon revision of draft | Full
hrs/$393.75 Settlement Agt;
correspondence to client
and counsel re same
PPC-TRIAL-005673
2/8/04 | Multiple ({ 5.00 hrs/$1,125 | Muldoon, various relating | Full
1 bill) to settlement and
Settlement and License
Agreements
PPC-TRIAL-005678
2/09/04 | { } 3.5 hrs/$787.50 | Muldoon tel. conf. with Partial (1 of 8)
counsel re review of Agt.
PPC-TRIAL-005673
2/9/04 Multiple ({ 2.75 Muldoon, various relating | Partial (6 of 8)
} bill) hrs/$618.75 to settlement and (time exclusively

Settlement and License
Agreements
PPC-TRIAL-005678

related to press
releases not incl.)
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2/9/04 Unclear 0.3 hrs/$172.50 | Attorney with initials Full
(Morrison Cohen HAS: e-mails re drafts
bill labeled PPC-TRIAL-005717
financing)
2/10/04 | Unclear 1.6 hrs/$920 Attorney with initials Partial (1 of 3)
(Morrison Cohen HAS: tel. conf. re drafts
bill labeled PPC-TRIAL-005717
financing)
2/10/04 | { } 3.25 Muldoon tel. conf. with Partial (1 of 8)
hrs/$731.25 counsel re settlement of
{ } action
PPC-TRIAL-005673
2/10/04 | Multiple ({ 2.25 Muldoon, various relating | Full
1bill) hrs/$506.25 to settlement, dismissal,

and final Settlement and

License Agreements
PPC-TRIAL-005678

2/11/04 | Multiple ({ 2.5 hrs/$562.50 | Muldoon, various relating | Full
} bill) to settlement, dismissal,
and final Settlement and

License Agreements
PPC-TRIAL-005679

2/12/04 | Multiple ({ 1.5 hrs/$337.50 | Muldoon, various relating | Full
} bill) to license and dismissal
PPC-TRIAL-005679
2/13/04 | Unclear ({ } | 1 hr/$360™ Attorney named K. Stolte: | Partial (1 of 2)
bill from Confer with counsel and
McDermott local counsel re {  } case
and documentation to
dismiss

PPC-TRIAL-005722

(CXR-32C. See also Tr. at 103:23-105:14.) The amount of attorney work hours spent on
licensing and settlement efforts relating to licensing of the ‘539 patent that may be credited in
full comes to 79.4 hours, or $27,506 in billables. The amount that should receive less weight or
partial treatment is 45.15 attorney work hours or $14,858.75. It should be further noted, based
on the evidence relating to { } decision to design around the ‘539 patent and the fact that it

took a verdict relating to the ‘194 utility patent to resolve the six litigations (Tr. at 23:19-24:5,

12 The hourly rate for K. Stolte is specified as $360. (See CXR-32C at PPC-TRIAL-005724.)
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50:15-19, 58:9-15), that design patents in the coaxial cable industry had less licensing value than
utility patents. Therefore, the weight given to the attorney work hours and billables should be

reduced further.

Once again, the Administrative Law Judge finds that the decision with respect to
economic domestic industry is a close one. The record shows that PPC has received only one'?
license for the 539 patent, of which only a portion actually relates to the patent at issue; that
PPC has no established licensing program'?, let alone one that encompasses the ‘539 patent; that
PPC has made no other efforts to send cease and desist letters with offers to license the 539
patent'”; and that PPC has not engaged in other licensing offers or other talks with any persons or
entities other than those involved with the single ‘539 patent license ({ -
On balance, the Administrative Law Judge finds that PPC’s evidence does not demonstrate
“substantial” investment in exploitation of the ‘539 patent through its licensing efforts, and

therefore does not support a finding of economic domestic industry with respect to the ‘539

patent.

III. CONCLUSIONS OF LAW
1. A domestic industry does not exist, as required by Section 337.
2. With respect to Defaulting Respondents, it has been established that no violation

exists of Section 337 for the ‘539 patent.

3" According to the Commission, the Administrative Law Judge should consider “the presence and number of
licenses.” Commission Opinion at 54-56.

4" Another consideration described by the Commission is the presence of “a concerted licensing program or effort.”
Commission Opinion at 54-56.

3 According to the Commission, the Administrative Law Judge should consider “the presence of documents or
activities soliciting licenses” and whether PPC was involved in “drafting and sending cease and desist letters.”

Commission Opinion at 50, 54-56.
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IV. REMAND INITIAL DETERMINATION
Based on the foregoing, it is the REMAND INITIAL DETERMINATION (“RID”) of

this Administrative Law Judge that a domestic industry does not exist that practices U.S. Patent
No. D440,539.

The Administrative Law Judge further determines that with respect to Defaulting
Respondents, a violation of Section 337 of the Tariff Act of 1930, as amended, has not occurred
in the importation into the United States, the sale for importation, or the sale within the United
States after importation of certain coaxial cable connectors by reason of infringement the claim
of United States Patent No. D440,539.

Further, this RID, together with the record of the remand hearing in this Investigation
consisting of:

¢)) the transcript of the remand hearing, with appropriate corrections as may hereafter
be ordered, and

(2) the remand exhibits received into evidence in this Investigation, as listed in the
attached exhibit lists in Appendix A,

are CERTIFIED to the Commission. In accordance with 19 C.F.R. § 210.39(c), all material
found to be confidential by the undersigned under 19 C.F.R. § 210.5 is to be given in camera
treatment. |

The Secretary shall serve a public version of this ‘RID upon all parties of record and the
confidential version upon counsel who are signatories to the Protective Order (Order No. 1)
issued in this Investigation, and upon the Commission Investigative Attorney.

Within seven days of the date of this document, each party shall submit to the office of
the Administrative Law Judge a statement as to whether or not it seeks to have any portion of
this document deleted from the public version. The parties’ submissions must be made by hard

copy by the aforementioned date.
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Any party seeking to have any portion of this document deleted from the public version
thereof must submit to this office a copy of this document with red brackets indi?:ating any
portion asserted to contain confidential business information by the aforementioned date. The
parties’ submission concerning the public version of this document need not be filed with the
Commission Secretary.

SO ORDERED.

Administrative Law Judge
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MICHAEL 5. OROURKE
PATRICK . GILL
R BRIAN BURKE
WILLIAM J. MALONEY
ELEANORE EFLLY-KOBAYASHI

| RODE & QUALEY |

ATTORNEYS AT LAW

55 WEST 39TH STREET
NEW YORK, N.Y. 10018

(212) 9447333
VIA EDIS

May 4, 2010

The Honorable Marilyn R. Abbott, Secretary
U.S. International Trade Commission
500 E Street, S. W., Room 112A

Washington, D.C. 20436

Dear Secretary Abbott:

PACSIMILE: (217) 7T15-1828
WEBSITE:
WWWRODE-QUALEY.COM
EMAIL:
TRADELAWORODE-GUALEY.COM

Re: Coaxial Cable Connectors and Components Thereof and
Products Containing Same, Investigation No. 337-TA-650

On behalf of the Complainant, John Mezzalingua Associates, Inc, d/b/a
PPC, Inc. (“PPC"), please find enclosed Complainant’s Final Remand Hearing

Exhibit List.

cc: all Counsel on record

Respectfully submitted,

ROD U.

By: R BriadBu/¥e




UNITED STATES INTERNATIONAL TRADE COMMISSION

Washington, D.C. 20436
Before: The Honorable E. James Gildea
Administrative Law Judge

In the Matter of:

CERTAIN COAXIAL

CABLE CONNECTORS AND
COMPONENTS THEREOF AND
PRODUCTS CONTAINING SAME

Investigation No. 337-TA-650

COMPLAINANT'S REMAND HEARING EXHIBIT LIST

Complainant's
Remand Exhibit Description Purpose Witness(es) DMDI:‘T:M Trial Bates # Cross Reference Status
Ex. # .

CXR-1C Domestic industry investment and Domestic Industry J. Young - PPC-TRIAL-000215 Complaint Ex. 47 Rejected
expenditure information on EX Series
connectors Previously CX-36C

CXR-2C Summary of domestic industry Domestic Industry J. Young - PPC-TRIAL-000217 Complaint Ex. 49 Rejected
investment and expenditures for
practicing asserted patents in United Previously CX-38C
States

CXR-3C | Pictures from PPC Syracuse facility of Domestic Industry | N. Montena - PPC-TRIAL-000218 thru Complaint Ex. 50 Rejected
EX Series manufacturing operations PPC-TRIAL-000224

Previously CX-39C




COMPLAINANT'S REMAND HEARING EXHIBIT LIST

Compiainant's D t
Remand Exhibit Description Purpose Witness(es) OIC)‘:";T" Trial Bates # Cross Reference Status
Ex. #
CXR-4C Declaration of John Young, PPC Domestic Industry J. Young 02/26/09 PPC-TRIAL-001249 thru PPC Sum. Determination | Received
Assistant Controller PPC-TRIAL-001255 Ex. 1 (with no
declaration exhibits)
. Previously CX-44C
CXR-5C Worldwide sales history for EX series Domestic Industry J. Young 2004-2009 | PPC-TRIAL-001265 thru PPC Sum. Determination | Rejected
connectors PPC-TRIAL-001271 Ex.1,Ex. B
Previously CX-46C
CXR-6C Worldwide production history for EX Domestic Industry | J. Young 2004-2009 | PPC-TRIAL-001273 thru PPC Sum. Determination | Rejected
series connectors PPC-TRIAL-001274 Ex. 1,Ex.D
Previously CX-48C
CXR-7C | PPC financial statement of total Domestic Industry | J. Young 2007-2008 | PPC-TRIAL-001275 PPC Sum. Determination | Rejected
investment in property, plant and Ex. I,Ex.E
equipment for Headquarters in Syracuse,
NY Previously CX-49C
CXR-8C | PPC report on investment in plant and Domestic Industry | J. Young 1998 — PPC.TRIAL-001276 thru PPC Sum. Determination | Rejected
equipment at the East Syracuse facility 2009 PPC-TRIAL-001278 Ex. |,Ex. F
Previously CX-50C
CXR-9C PPC CMP and EX Series connector labor | Domestic Industry J. Young 2007 PPC-TRIAL-001279 thru PPC Sum. Determination | Rejected
costs for East Syracuse facility : PPC-TRIAL-001280 Ex. LEx. G
Previously CX-51C
CXR-10C | PPC spreadsheet detailing royalty Domestic Industry | J. Young 2004 — PPC-TRIAL-001281 thru PPC Sum. Determination | Received
income from current and expired licenses 2008 PPC-TRIAL-001285 Ex. I,Ex.H
Previously CX-52C
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COMPLAINANT'S REMAND HEARING EXHIBIT LIST

Complainant's . Document
Remand Exhibit Description Purpose Witness(es) Date Trial Bates # Cross Reference Status
Ex. #
CXR-11C | PPC spreadsheet detailing legal Domestic Industry | J. Young 2004 —- PPC-TRIAL-001286 thru PPC Sum: Determination | Received
expenditures regarding the ‘194 and ‘539 2008 PPC-TRIAL-001287 Ex. 1, Ex. I (Part)
Patents.
Previously CX-53C
(Part)
CXR-12C | Declaration of David Rahner, PPC Domestic Industry | -- 02/23/09 PPC-TRIAL-001555 thru PPC Sum. Determination | Rejected
Director of Manufacturing Engineering PPC-TRIAL-001563 Ex. 18 (with no
declaration exhibits)
Previously CX-72C
CXR-13C | PPC material / process flow chart for EX | Domestic Industry | -- - PPC-TRIAL-001567 PPC Sum. Determination | Rejected
series connectors Ex. 18,Ex. C
Previously CX-75C
CXR-14C | Spreadsheet showing sourcing of Domestic Industry | ~ 2008 PPC-TRIAL-001568 thru PPC Sum. Determination | Rejected
components used at the principal PPC-TRIAL-001572 Ex. 18, Ex.D
facilities manufacturing EX series
connectors Previously CX-76C
CXR-15C | Calculation allocating production floor Domestic Industry | - - PPC-TRIAL-001573 PPC Sum. Determination | Rejected
space at the East Syracuse facility for Ex. 18,Ex. E
production of the CMP and EX series
connectors Previously CX-77C
CXR-16C | Spreadsheet of hours worked by the PPC | Domestic Industry | - 08/01/08 — | PPC-TRIAL-001574 PPC Sum. Determination | Rejected
Manufacturing Engineering Dept at East 02/11/09 Ex. 18,Ex.F
Syracuse ‘
Previously CX-78C
CXR-17C | Active Employee Listing for the Domestic Industry | - 2008 PPC-TRIAL-001575 PPC Sum. Determination | Rejected
Manufacturing Engineering Dept at East Ex. 18, Ex. G
Syracuse facility
Previously CX-79C
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COMPLAINANT!

REMAND HEARING EXHIBIT LIST

Complainant's

Document

Remand Exhibit Description Purpose Witness(es) Date Trial Bates # Cross Reference Stafus
Ex. #
CXR-18C | Declaration of David Jackson, PPC Vice | Domestic Industry - 02/25/09 PPC-TRIAL-001576 thru PPC Sum. Determination | Rejected
President of Engineering PPC-TRIAL-001578 Ex. 19 (with no
declaration exhibits)
Previously CX-80C
CXR-19C | Spreadsheet with breakdown of research | Domestic Industry | - 2004-2008 | PPC-TRIAL-001579 PPC Sum. Determination | Rejected
and development work costs for CMP Ex. 19,Ex. A
and EX series connectors
Previously CX-81C
CXR-20 Curriculum Vitae of Dr, Charles A. Domestic Industry C. Eldering - PPC-TRIAL-001746 thru PPC Sum. Determination | Withdrawn
Eldering PPC-TRIAL-001753 Ex. 42,Ex. A
Previously CX-93
CXR-21C | 500001 IMA vs. § 1 Domestic Industry | J. Young 4/09/2010 | PPC-TRIAL-005402 - Received
Spreadsheet
CXR-22C | 500020 JMA vs. { ? Domestic [ndustry J. Young 4/09/2010 | PPC-TRIAL-005403 thru -- Received
Spreadsheet PPC-TRIAL-005405
CXR-23C | 500005f{ 3v.IMA Domestic Industry | J. Young 4/09/2010 | PPC-TRIAL-005406 -- Received
Spreadsheet
CXR-24C | 500000 JMA vs. Gilbert Engineering AZ | Domestic Industry J. Young 4/09/2010 | PPC-TRIAL-005407 thru - Received
Spreadsheet PPC-TRIAL-005408
CXR-25C | 500021 JMA vs. Gilbert Madison WI Domestic Industry J. Young - PPC-TRIAL~005409 thru . Received
Spreadsheet PPC-TRIAL-005411
CXR-26C | IMAv. { 1 Domestic Industry J. Young - PPC-TRIAL-005412 - Received
Spreadsheet
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COMPLAINANT'S REMAND HEARING EXHIBIT LIST

Complainant's

Remand Exhibit Description Purpose Witness(es) Dog:tneent Trial Bates # Cross Reference Status
Ex, #
CXR-27C | 500040 § } v. JMA (Denver #2) | Domestic Industry | J. Young - PPC-TRIAL-005413 - Received
Spreadsheet
CXR-28C | 500001 IMA vs.§ ? - Bills Domestic Industry | I. Young - PPC-TRIAL-005414 thru - Received
) PPC-TRIAL-005494
CXR-29C | 500020 IMA v. § % Domestic Industry | J. Young - PPC-TRIAL-005495 thru - Received
Bills b PPC-TRIAL-005512
CXR-30C | 500000 IMA vs. Gilbert Engineering Domestic Industry | J. Young -- PPC-TRIAL~005513 thru - Received
(AZ) - Bills PPC-TRIAL-005649
CXR-31C | Morrison Cohen — Bills Domestic Industry J. Young - PPC-TRIAL~005650 thru - Received
PPC-TRIAL-005657
CXR-32C | Settlement/Licensing Excerpts from Domestic Industry | J. Young - PPC-TRIAL-005658 thru - Received
LegaI Bills PPC-TRIAL-005745
CXR-33C | Manual Spreadsheet Supporting Young = | Domestic Industry | J. Young - PPC-TRIAL-005746 thru - Received
Declaration PPC-TRIAL-005747
CXR-34C | Settlement Agreement - PPC and { 1 | Domestic Industry | S. Malak 02/06/2004 | PPC-TRIAL-005748 thru - Received
PPC-TRIAL-005771
CXR-35C | License Agreement-PPCand § 1} Domestic Industry S. Malak 02/08/2004 | PPC-TRIAL-005772 thru - Received
i PPC-TRIAL-005797
CXR-36C | Settlement Agreement - Corning and Domestic Industry | S. Malak 02/12/2004 | PPC-TRIAL-005798 thru - Withdrawn:
PPC - PPC-TRIAL-005814
CXR-37 { 1} Website page Domestic Industry | S. Malak 04/21/2010 -- Received
CXR-38 | Docket Report for PPC-.§ 4 Domestic Industry | S. Malak 04/21/2010 | PPC-TRIAL-005817 thru - Withdrawn

PPC-TRIAL-005831
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COMPLAINANT'S REMAND HEARING EXHIBIT LIST

Complainant's

Document

Remand Exhibit Description Purpose Witness(es) Date Trial Bates # Cross Reference Status
Ex. #
CXR-39 Docket Report for PPC- Corning Gilbert | Domestic Industry S. Malak 04/21/2010 | PPC-TRIAL-005832 thru - Withdrawn
(AZ) PPC-TRIAL-005848
CXR-40 PPC Design Patents Domestic Industry S. Malak g PPC.TRIAL-005849 thru - Rejected
PPC-TRIAL-005947
CXR-41C | PPC Layout List Domestic Industry | N. Montena -4/19/2010 | PPC-TRIAL-005948 thru - Rejected
PPC-TRIAL-005950
CXR-42C | Tooling Drawing 10192-10 - PPC Model | Domestic Industry | N. Montena 9/30/1997 | PPC-TRIAL-005951 thru - Rejected
EX6 (Original) Nut PPC-TRIAL-005552
CXR-43C | Nonconforming Material Report - PPC Domestic Industry | N. Montena 4/19/2010 | PPC-TRIAL-005953 thru - Rejected
Model EX6 (Original) PPC-TRIAL-005958
CXR-44 Photograph - PPC Model EX6 (1999) on | Domestic Industry | N. Montena - PPC-TRIAL~005959 - Withdrawn
cable
CXR-45 Photograph - PPC model EX6 (Original) | Domestic Industry | N. Montena - PPC-TRIAL-005960 Rejected
on Cable
CXR-46C | IMAwv, 5 1 Domestic Industry | J. Young - PPC-TRIAL-005962 thru - Received
Bills PPC-TRIAL-00969
CXR-47C | Spreadsheet showing Domestic Industry J. Young - PPC-TRIAL-005970 thru Received
Settlement/Licensing Excerpts from PPC-TRIAL-005581
Legal Bills
CDXR-1 | Claim chart illustrating practice of the Domestic Industry | C. Eldering - PPC-TRIAL-005961 - Withdrawn
‘539 patent
CPXR-~1 Physical Exhibit - PPC model EX6 Domestic Industry | N. Montena - - Complaint Withdrawn
Phys. Ex. |
Previously CPX-1
CPXR-2 Physical Exhibit - PPC model EX6 Domestic Industry N. Montena - -- - . Rejected
 (Original) on Cable
CPXR-3 Physical Exhibit - PPC Model EX6 Domestic Industry | N. Montena - -- - Withdrawn

(1999) on cable
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CERTIFICATE OF SERVICE

’ I hereby certify that on May 4, 2010, the foregoing “COMPLAINANT'S
REMAND HEARING EXHIBIT LIST” was served on the following as indicated:

The Honorable Marilyn R. Abbott
Secretary

U.S. International Trade Commission
500 E Street, S.W_, Room 112-A
Washington, DC 20436

X Via EDIS E-Filing

O Via Hand Delivery (original plus 6 copies)
0 Via First Class Mail

0 Via Overnight Courier

0 Via Facsimile

0 Via E-mail
The Honorable E. James Gildea X Via Hand Delivery (2 copies)
Administrative Law Judge 0 Via First Class Mail
U.S. International Trade Commission O Via Overnight Courier
500 E Street, S.W., Room 317-E 0 Via Facsimile
Washington, DC 20436 0 Via E-mail
Sarah Zimmerman, Esq. 0O Via Hand Delivery
Attorney Advisor to Hon. E. James Gildea | O Via First Class Mail

U.S. International Trade Commission
500 E Street, S.W., Room 317-M

0O Via Overnight Courier
0 Via Facsimile

Washington, DC 20436 X Via E-mail
sarah.zimmerman@usitc.gov
Kevin Baer, Esq. X Via Hand Delivery

Office of Unfair Import Investigations
U.S. International Trade Commission
500 E Street, S.W.

Washington, DC 20436

0 Via First Class Mail

0O Via Overnight Courier
00 Via Facsimile

X Via E-mail




UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

Before E. James Gildea
Administrative Law Judge

In the Matter of

CERTAIN COAXIAL CABLE

CONNECTORS AND COMPONENTS OF

THE SAME AND PRODUCTS
CONTAINING THE SAME

CoMMISSION INVESTIGATIVE STAFF’S
REMAND FINAL EXHIBIT LIST

(May 4, 2010)

Inv. No. 337-TA-650

Exhibit No. | Description Witness Purpose Status of Receipt
SXR-1 Withdrawn
SXR-2 Withdrawn
SXR-3 Withdrawn
SRX-4 Withdrawn
SRX-5 s. } Judgment Malak Domestic Received on
(Jan. 22, 2002) Industry April 27, 2010
(Staff Remand
000066-000068)
SRX-6 ¥ 3 Jury Verdict Malak Domestic Received on
(Jan. 22, 2002) Industry April 27,2010
(Staff Remand
000069-000070)
SRX-7 Withdrawn
SRX-8 Withdrawn
SRX-9 Withdrawn




May 4, 2010

s/ Kevin Baer

Lynn L. Levine, Director
Kevin Baer, Investigative Attorney

OFFICE OF UNFAIR IMPORT INVESTIGATIONS
U.S. International Trade Commission

500 E Street, SW., Suite 401
Washington, D.C. 20436

(202) 205-2221

(202) 205-2158 (Facsimile)

SRX-10 §  { Supplemental | Malak Domestic Received on
Judgment Industry April 27,2010
(April 3, 2003)
(Staff Remand
000125-000127)
SRX-11 Withdrawn
SRX-12 Withdrawn
SRX-13 Withdrawn
SRX-14 Withdrawn
SRX-15 Withdrawn
Respectfully submitted,




Certain Coaxial Cable Connectors Investigation No. 337-TA-650
CERTIFICATE OF SERVICE
The undersigned certifies that on May 4, 2010, he caused the foregoing Commission

Investigative Staff's Remand Final Exhibit List to be served by hand upon Administrative Law
Judge E. James Gildea (2 copies), and served upon the parties via first class mail and email:

For Complainant John Mezzalingua For Respondent Gem Electronics and Fu
Associates, Inc. d/b/a PPC, Inc. Ching Technical Industrial Ce., Ltd.
Patrick D. Gill , John R. Horvack, Jr.
R. Brian Burke Sherwin M. Yoder
RODE & QUALEY CARMODY & TORRANCE, LLP
55 West 39" Street, Suite 600 195 Church Street
New York, NY 10018 New Haven, CT 06509
patrickdgill@rode-qualey.com JHorvack@carmodylaw.com
s/Kevin Baer
Kevin Baer
Investigative Attorney

OFFICE OF UNFAIR IMPORT INVESTIGATIONS
U.S. International Trade Commission

500 E Street, S.W., Suite 401

Washington, D.C. 20436

202.205.2221

202.205.2158 (fax)



IN THE MATTER OF CERTAIN COAXIAL CABLE 337-TA-650
CONNECTORS AND COMPONENTS THEREOF AND
PRODUCTS CONTAINING SAME

CERTIFICATE OF SERVICE

I, Marilyn R. Abbott, hereby certify that the attached has been served upon, Kevin Baer, Esq.,
Commission Investigative Attorney, and the following parties via first class mail and air mail

where necessary on June 15, , 2010.
o 7 %&d

Marilyn R/Abbott Secretary ’ N
U.S. International Trade Comm1ss1on

500 E Street, S.W., Room 112A
Washington, DC 20436

FOR COMPLAINANT JOHN MEZZALINGUA ASSOCIATES, INC., d/b/a PPC, INC.

Patrick D. Gill, Esq. ( )Via Hand Delivery
RODE & QUALEY () Via Overnight Mail
55 W. 39" Street ( )Via First Class Mail
New York, NY 10018 ( )Other:

FOR RESPONDENT GEM ELECTRONICS & FU CHING TECHNICAL INDUSTRIAL
CO., LTD.

John R. Horvack, Jr., Esq. ( )Via Hand Delivery
Sherwin M. Yoder, Esq. (X)Via Overnight Mail
CARMODY & TORRANCE, LLP (' )Via First Class Mail
195 Church Street (' )Other:

New Haven, CT 06509



IN THE MATTER OF CERTAIN COAXIAL CABLE
CONNECTORS AND COMPONENTS THEREOF AND
PRODUCTS CONTAINING SAME

PUBLIC MAILING LIST

Heather Hall

LEXIS - NEXIS

9443 Springboro Pike
Miamisburg, OH 45342

Kenneth Clair
Thomson West

1100 — 13™ Street NW
Suite 200

Washington, DC 20005

337-TA-650

( )Via Hand Delivery
(x)Via Overnight Mail
(' )Via First Class Mail
( )Other:

( )Via Hand Delivery
(x)Via Overnight Mail
( )Via First Class Mail
( )Other:






UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of
CERTAIN COAXIAL CABLE Investigation No. 337-TA-650
CONNECTORS AND COMPONENTS
THEREQF AND PRODUCTS
CONTAINING SAME

ORDER: DENIAL OF COMPLAINANT’S REQUEST FOR RECONSIDERATION

The Commission instituted this investigation on May 30, 2008, based on a complaint
filed by John Mezzalingua Associates, Inc. d/b/a PPC, Inc. of East Syracuse, New York (“PPC”).
73 Fed. Reg. 31145 (May 30, 2008). The complaint alleged violations of section 337 of the
Tariff Act of 1930 (19 U.S.C. § 1337) in the importation into the United States, the sale for
importation, and the sale within the United States after importation of certain coaxial cable
connectors and components thereof and products containing the same by reason of infringement
of U.S. Patent No. 5,470,257 (“the ‘257 patent”), among others.

On October 13, 2009, the presiding administrative law judge (“ALJ”) issued an initial
determination (“ID”) finding, among other things, a violation of section 337 by reason of
infringement of the ‘257 patent. On December 14, 2009, the Commission determined to review
the subject ID and asked for briefing on questions pertaining to a particular modification of the
ALJ’s construction of the term “engagement means™ and its potential impact on the ALI’s
finding that PPC meets the domestic industry requirement. On March 31, 2010, the Commission
issued its final determination, which among other things, modified the ALJ’s construction of

“engagement means,” reversed the ALJ’s finding that PPC’s domestic product meets the



technical prong of the domestic industry requirement based on its modified claim construction,
and reversed the ALJ’s finding that a violation of section 337 occurred. Commission Opinion
(Mar. 31, 2010); 75 Fed. Reg. 18236 (Apr. 9, 2010).

On April 14, 2010, PPC filed a petition for reconsideration of these findings and
conclusions. On April 20, 2010, respondents Fu-Ching Technical Industry Co. Ltd. and Gem
Electronics, Inc. filed a reply in opposition to PPC’s petition for reconsideration.

Commission Rule 210.47 provides in pertinent part:

Within 14 days after service of a Commission determination, any party
may file with the Commission a petition for reconsideration of such
determination or any action ordered to be taken thereunder, setting
forth the relief desired and the grounds in support thereof. Any
petition filed under this section must be confined to new questions
raised by the determination or action ordered to be taken thereunder
and upon which the petitioner had no opportunity to submit
arguments....

19 C.F.R. § 210.47.

PPC’s petition for reconsideration of the Commission’s final determination neither raises
new questions nor presents arguments that PPC did not have an opportimity to make in previous

briefing before the Commission. As such, we find that PPC’s petition for reconsideration does

not satisfy the requirements of Commission Rule 210.47.



Upon consideration of the record and the submissions on this matter, the Commission

hereby ORDERS that:
1. PPC’s petition for reconsideration of the Commission’s final
determination is DENIED.
2. The Secretary will serve this Order on all parties to the investigation.

By order of the Commission.

illiam R. Bishop
Acting Secretary to the Commission

Issued: May 21, 2010



CERTAIN COAXIAL CABLE CONNECTORS AND 337-TA-650 |
COMPONENTS THEREOF AND PRODUCTS CONTAINING
SAME

CERTIFICATE OF SERVICE

I, Marilyn R. Abbott, hereby certify that the attached ORDER: DENIAL OF
COMPLAINANT’S REQUEST FOR RECONSIDERATION has been served by
hand upon the Commission Investigative Attorney, Kevin Baer, Esq., and the following
parties as indicated on __ May 21, 2010

/M%

n R. Abbott, Secretary
. International Trade Commission
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In the Matter of
Investigation No. 337-TA-650
CERTAIN COAXIAL CABLE CONNECTORS
AND COMPONENTS THEREOF AND
PRODUCTS CONTAINING SAME

COMMISSION OPINION
I. INTRODUCTION

On October 13, 2009, the presiding administrative law judge (“ALJ”) issued his final
initial determination (“ID”) in the above-referenced investigation. The ALJ found a violation of
section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, by four defaulting
respondents, Hanjiang Fei Yu Electronics Equipment Factory of China (“Fei Yu”); Zhongguang
Electronics of China (“ZE”); Yangzhou Zhongguang Electronics Co. of China (“Yangzhou ZE”);
and Yangzhou Zhongguang Foreign Trade Co. Ltd. of China (“Yangzhou FTC”) (collectively,
“the defaulting respondents”), in connection with U.S. Patent Nos. 6,558,194 (“the ‘194 patent”);
5,470,257 (“the ‘257 patent”); D519,076 (“the ‘076 design patent”); and D440,539 (“the ‘539
design patent”). The ALJ found no violatiqn of section 337 by the only two respondents who
participated in the investigation: Fu-Ching Technical Industry Co., Ltd. of Taiwan (*Fu-Ching”)
and Gem Electronics, Inc. of Windsor, Connecticut (“Gem”) (collectively, “the active
respondents”).

The Commission determined not to review the ALJ’s determination that the defaulting
respondents violated section 337 with respect to the ‘194 and ‘076 patents and has determined to

issue a general exclusion order covering articles that infringe the asserted claims of the ‘194



PUBLIC VERSION

patent and a limited exclusion order directed to the articles of the defaulting respondents that
infringe the claim of the ‘076 design patent. The Commission has further determined to modify
the ALJ’s construction of two claim terms found in claim 1 of the ‘257 patent and to affirm the
ALJ’s determination that the accused products of the active respondents Fu-Ching and Gem do
not infringe claim 1 of the ‘257 patent for modified reasons, but reverse his conclusion that
complainant’s product meets the technical prong of the domestic industry requirement and that
the four defaulting respondents violate section 337 with respect to the ‘257 patent. Finally, the
Commission has determined to vacate the ALJ’s finding that a domestic industry exists under
section 337(a)(3)(C) with respect to the ‘539 patent and remand to the ALJ for further
proceedings consistent with this opinion. We adopt the ALJ’s ID to the extent it is not
inconsistent with this opinion.

II. BACKGROUND

A. Procedural Historv

The Commission instituted this investigation on May 30, 2008, based on a complaint
filed by John Mezzalingua Associates, Inc. d/b/a PPC, Inc. (“PPC”) of East Syracuse, New York.
73 Fed. Reg. 31145 (May 30, 2008). The complaint alleged violations of section 337 in the
importation into the United States, the sale for importation, and the sale within the United States
after importation of certain coaxial cable connectors and components thereof and products
containing the same by reason of infringement of claims 1 and 2 of the ‘194 patent, claims 1 and
5 of the ‘257 patent, the claim of the ‘076 design patent, and the claim of the ‘539 design patent.

The complaint named eight respondents, which are identified below along with their current

2
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status with respect to this investigation.

1. Fei Yu, ZE, Yangzhou ZE, and Yangzhou FTC were found in default by the ALJ in Order
No. 8 (Sept. 22, 2008), which was not reviewed by the Commission.

2. Edali Industrial Corp. of Taiwan (“Edali”) and Aska Communication Corp. of Pompano
Beach, Florida (“Aska”) were terminated from this investigation based on a consent order
(collectively, “the terminated respondents™). Order No. 5 (July 29, 2008) (unreviewed by
the Commission); Order No. 6 (Aug. 27, 2008) (unreviewed by the Commission).

3. Fu-Ching and Gem are the only participating respondents.

Complainant PPC only asserted the ‘257 patent against the active respondents and the ‘194

patent against the terminated respondents. Complainant asserted all four patents at issue, the

‘076, ‘539, ‘194, and ‘257 patents, against the defaulting respondents.

The ALJ held an evidentiary hearing from July 6, 2009 to July 14, 2009, and thereafter
received post-hearing briefing from the parties. Fu-Ching and Gem were the only respondents
represented at the hearing. On October 13, 2009, the ALJ issued his final ID. The ALJ found a
violation of section 337 by the defaulting respondents by reason of infringement of claims 1 and
5 of the ‘257 patent, claims 1 and 2 of the ‘194 patent, the claim of the ‘076 design patent, and
the claim of the ‘539 design patent. ID at 51-85. The ALJ found that the participating
respondents Fu-Ching and Gem did not violate section 337 by reason of infringement of claims 1
and 5 of the ‘257 patent, the only claims asserted against them. ID at 76-77. The ALJ also found
that a domestic industry exists in the United States with respect to all of the asserted the patents.
ID at 101-10.

On October 30, 2009, PPC filed a petition for review of the ID seeking review of certain

claim construction issues in connection with claim 1 of the ‘257 patent, including the
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construction of “fastener means” and the corresponding findings of non—infringement as well as
the construction of “engagement means” and the corresponding findings of non-infringement.
Complainant’s Petition For Review of the Initial Determination on Violation of Seqtion 337 and
Recommended Determination on Remedy and Bond (“PPC Pet.”) at 1. On October 30, 2009, the
Commission investigative attorney (“IA”) filed a petition seeking review of the ALJ’s
construction of “engagement means” in claim 1 of the ‘257 patent, the ALJ’s finding of non-
infringement of claim 1 of the ‘257 patent by the accused products of the active respondents, and
the ALJ’s finding that PPC meets the economic prong of the domestic industry requirement with
respect to the ‘539 design patent. Petition of the Office of Unfair Import Investigations for
Review of the Initial Determination on Violation. The active respondents filed a contingent
petition requesting review of certain findings and conclusions.! Joint Contingent Petition of
Respondents Fu Ching Technical Industry Co. Ltd. and Gem Electronics, Inc. For Review of
Initial Determination at 2. On November 9, 2009, PPC, the IA, and the active respondents filed
responses to the petitions for review. Complainant’s Response to Respondents’ and Staff’s
Peﬁtions For Review of the Initial Determination On Remedy and Bond; Response of the Office
of Unfair Import Investigations to Petitions For Review of the Initial Determination on Violation;
Joint Response of Respondents Fu Ching Technical Industry Co. Ltd. and Gem Electronics, Inc.
To the Petitions for Review Filed By Complainant and the Office Unfair Import Investigations.

On December 14, 2009, the Commission determined to review the final ID in part and

! Under the Commission’s rules, contingent petitions for review are treated as petitions
for review. 19 C.F.R. § 210.43(b)(3).
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requested briefing on the issues under review, remedy, the public interest, and bonding. The
Commission determined to review: (1) the findings and conclusions relating to whether a
violation of section 337 has occurred with respect to the ‘257 patent, including the issues of
claim construction, infringement, validity, and domestic industry and (2) the ALJ’s finding that
PPC has met the domestic industry requirement for the ‘539 design patent. With respect to the
‘539 design patent, the Commission requested submissions from the public on the issue of
whether a domestic industry exists under section 337(a)(3)(C).

On January 13, 2010, PPC, the active respondents, and the IA filed written submissions
addressing the issues on review as well as the issues of remedy, the public interest and bonding.
Complainant’s Brief on Issues Under Review and on Remedy, the Public Interest, and Bonding
(“PPC Br.”); Respondents Fu Ching Technical Industry Co. Ltd. and Gem Electronics, Inc.
Opening Brief on Review (“Resp. Br.”); Brief of the Office of Unfair Imports Investigations on
Issues Under Review, Remedy, the Public Interest, and Bonding (“IA Br.”). In response to the
Commission’s request for written submissions from the public on the issue of domestic industry,
comments were also received from several non-parties including (1) a submission by the law firm
of Covington and Burling on behalf of Samsung Electronics America, Inc., Samsung Electronics
Co., Ltd., Samsung Semiconductor, Inc., Samsung Telecommunications Amercia, LLC, Hewlett-
Packard Company, Dell, Inc., Asus Computer International, Inc., Asustek Computer, Inc., and
Transcend Information, Inc. (the “Samsung Group”); (2) a joint submission by Google, Inc.,
Cisco Systems, Inc., and Verizon Communications, Inc.; (3) a submission by Tessera, Inc.; and

(4) a submission by the law firm of Hogan and Hartson, LLP. On January 27, 2010, the parties



PUBLIC VERSION

filed response submissions. Respondents Fu Ching Technical Industry Co. Ltd. and Gem
Electronics, Inc. Reply Brief on Review (“Resp. Rep. Br.”); Reply Brief of the Office of Unfair
Imports Investigations on Issues Under Review, Remedy, the Public Interest, and Bonding (“TA
Rep. Br.”); Complainant’s Reply Brief on Issues Under Review and on Remedy, the Public
Interest, and Bonding. Reply submissions were also received from the Samsung Group and from
InterDigital Technology Corp. and InterDigital Communications, LLC. Reply Submission of
Samsung Electronics America, Inc., Samsung Electronics Co., Ltd., Samsung Semiconductor,
Inc., Samsung Telecommunications America, LLC, Hewlett-Packard Company, Dell Inc., Asus
Computer International, Inc., Asustek Computer, Inc., and Transcend Information, Inc. in
Response to the Commission’s December 14, 2009 Notice to Review-in-Part a Final
Determination Finding a Violation of Section 337; Non-Party Interdigital’s Reply Submission
Regarding Question 10 of the December 14, 2009 Commission Notice Seeking Comments.

B. Patents and Technology at Issue

The technology at issue relates to so-called “drop” coaxial cable connectors used in the
telecommunications, satellite and cable television industries. ID at 6. Drop connectors are small,
generally cylindrical devices that are used to mechanically and electrically connect a coaxial
cable to an electronic device. Id. These coaxial cable connectors are frequently used outdoors
and must be capable of providing a reliable pathway from the coaxial cable fo the electronic
device with minimum signal loss, protecting against moisture and shielding against RF leakage,
while being easy to install. Id.

The ‘257 patent, entitled “Radial Compression Type Coaxial Cable End Connector,”
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issued on November 28, 1995, to Andrew Szegada.” The ‘257 patent is assigned to PPC. See

257 patent (JX-1). Claims 1 and 5 of the ‘257 patent are asserted in this investigation.

The ‘539 design patent, entitled “Closed Compression-Type Coaxial Cable Connector”
1ssued from a continuation application claiming priority to U.S. Patent Application No.
08/910,509, filed on August 2, 1997, which matured into U.S. Patent No. 6,153,830. See ‘539
patent (CX-3). The ‘539 design patent was filed on April 28, 2000, and issued on April 17,
2001. Id. The ‘539 design patent names Noah P. Montena as the sole inventor. Id. The ‘539
design patent was assigned to, and is currently owned by, PPC. Id.

C. Products at Issue

The products accused of infringement by PPC in this investigation are coaxial cable
connectors. Fu Ching manufactures accused connectors abroad for Gem, which is located in the
United States. See Complainant’s Post Hearing Brief at 15. There are sixty different models of
accused Fu Ching and Gem connectors identified in a table on pages 15-17 of the ID. Each
connector has two ends, one end having a fastener for connecting to a system component and
another end having a locking member for connecting to a coaxial cable. It is undisputed that the
attachment between the locking member and the connector body, i.e., the alleged “engagement
means,” is the same in all of the accused connectors of the active respondents. The accused
connectors of the active respondents have nine different types of fasteners for connecting to a

system component, including the F-connector, the BNC connector, and the RCA connector

% Only the findings related to the ‘257 patent and the ‘539 design patent are the subject of
Commission review.
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(male, female, and right angle male for each).
III. VIOLATION DISCUSSION

Under the Administrative Procedure Act, upon review of the initial determination of the
ALlJ, “the agency has all of the powers which it would have in making the initial decision except
as it may limit the issues on notice or by rule.” 5 U.S.C. § 557(b) (quoted in Certain Acid-
Washed Garments and Accessories, Inv. No. 337-TA-324 (Aug. 6, 1992)); 19 C.F.R.
§ 210.45(C). In other words, once the Commission decides to review the decision of the ALJ,
the Commission may conduct a review of the findings of fact and conclusions of law presented
by the record under a de novo standard.

A. The ‘257 Patent

Claim 1 is the only independent claim. It is reproduced below with the disputed claim
terms emphasized for clarity:

1. An end connector for connecting a coaxial cable to a system component, said end
connector comprising:

a connector body comprising a tubular inner post extending from a front end to a rear
end, and including an outer collar surrounding and fixed relative to said inner
post at a location disposed rearwardly of said front end, said outer collar
cooperating in a radially spaced relationship with said inner post to define an
annular chamber with a rear opening;

fastener means at the front end of said inner post for attaching said end
connector to said system component;

a tubular locking member protruding axially into said annular chamber through said
rear opening; and
engagement means circumscribing the interior of said outer collar and the exterior of
said locking member, said engagement means coacting in circular
interengagement to inseparably couple said locking member to said
connector body at a first position and to accommodate limited axial
movement of said locking member relative to said connector body between
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said first position and a second position, said locking member coacting in a first
radially spaced relationship with said inner post when in said first position to
accommodate insertion of the rear end of said inner post into an end of said cable,
with a central core portion of said cable being received in said inner post through
said rear end and an outer annular portion of said cable being received in said
annular chamber through said rear opening and between said locking member and
said inner post, and said locking member coacting in a second radially spaced
relationship with said inner post when in said second position to grip the outer
annular portion of said cable therebetween.

1. “Fastener Means” in Claim 1 of the ‘257 Patent
a. Claim Construction

Claim construction begins with the language of the claims themselves. Claims should be
given their ordinary and customary meaning as understood by a person of ordinary skill in the art,
viewing the claim terms in the context of the entire patent. See Phillips v. AWH Corp., 415 F.3d
1303, 1312-13 (Fed. Cir. 2005). The patent claim limitations at issue are drafted in means-plus-
function format and are governed by 35 U.S.C. § 112, 6, which states:

An element in a claim for a combination may be expressed as a means or step for

performing a specified function without the recital of structure, material, or acts in

support thereof, and such claim shall be construed to cover the corresponding
structure, material, or acts described in the specification and equivalents thereof.

35U.S.C. § 112, 6. According to the Federal Circuit, “[t]he first step in construing a means-
plus-function limitation is to identify the function explicitly recited in the claim.” Asyst Tech.,
Inc. v. Empak, Inc., 268 F.3d 1364, 1369-70 (Fed. Cir. 2001). The function may only include the
limitations contained in the claim language. It is improper to narrow or broaden “the scope of
the function beyond the claim language.” Cardiac Pacemakers, Inc. v. St. Jude Med., Inc., 296

F.3d 1106, 1113 (Fed. Cir. 2002).
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The next step in the analysis of a means-plus-function claim limitation “is to identify the
corresponding structure set forth in the written description that performs the particular function
set forth in the claim.” Asyst, 268 F.3d at 1369-70. Corresponding structure ‘“must not only
perform the claimed function, but the specification must clearly associate the structure with
performance of the function.” Cardiac Pacemakers, 296 F.3d at 1113.

Section 112 paragraph 6 does not “permit incorporation of structure from the wriften

description beyond that necessary to perform the claimed function.” Structural

features that do not actually perform the recited function do not constitute

corresponding structure and thus do not serve as claim limitations.
Asyst, 268 F.3d at 1369-70 (citations omitted). For example, features that enable the pertinent
structure to operate as intended are not the same as corresponding structures that actually perform
the stated function. Id. at 1371. A means-plus-function analysis is “undertaken from the
perspective of a person of ordinary skill in the art.” Cardiac Pacemakers, 296 F.3d at 1113.
The other claims in a patent “may provide guidance and context for interpreting a dispﬁted
means-plus-function limitation, especially if they recite additional functions.” Wenger Mfg., Inc.
v. Coating Mach. Sys., Inc., 239 F.3d 1225, 1233-34 (Fed. Cir. 2001). If another claim in the
patent recites a separate and distinct function, “the doctrine of claim differentiation indicates that
these claims are presumptively different in scope.” Id. However, the Federal Circuit has
explained that claim differentiation may not be used to circumvent the requirements of section
112, { 6 but may still play a role during claim construction. Id. (internal citations omitted).

The term “fastener means” appears in the claim limitation “fastener means at the front

end of said inner post for attaching said end connector to said system component.” The parties

10
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do not dispute that the term “fastener means” is a means-plus-function limitation and that the
function is “attaching the end connector to a system component.” ID at 30. The ALJ found that
the corresponding structure is a “cylindrical . . . shape, internally threaded, rotatable, and secured
to the post of the end connector by way of an inner circular shoulder seated in a circular groove
in the outer surface of the post at a location adjacent to the post’s front end.” Id. (emphasis
added). In reaching this conclusion, the ALJ reasoned that the “fastener must be able to rotate
relative to the connector body so that it may accomplish its attaching function by threading with a
reciprocal member of the system component while the connector is terminated to a cable.” ID at
33-34.

Although we agree that the ALJ properly identified the function as “attaching the end
connector to a system component,” we find that he erroneously required the corresponding
structure to be “rotatable, and secured to the post of the end connector by way of an inner circular
shoulder seated in a circular groove in the outer surface of the post at a location adjacent to the
post’s front end.” 1D at 30.

The specification illustrates the connector 10 in Figure 1 as follows:

10
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The connector 10 has a connector body 22 with a cylindrical fastener 24 at one end for engaging
a system component and a tubular locking member 26 at the other end for engaging cable 12.
257 patent (JX-1), 3:30-48. The connector body 22 has a tubular inner post 28 with a front end
28a and a rear end 28b. ‘257 patent (JX-1), 3:49-53. The cylindrical fastener 24 is internally
threaded at 40 and is provided with an inner circular shoulder 42 seated in a circular groove 44 in
the outer surface of the inner post 28 at a location adjacent to the front end 28a to allow rotation
of the fastener 24 relative to the inner post 28. ‘257 patent (JX-1), 4:3-9.

PPC argues that the corresponding structure is cylindrical as shown and internally
threaded 40 as shown, but that the fastener 24 need not rotate relative to the connector body 22.
We agree. As PPC points out, PPC Br. at 11, although it may be preferable to have rotation of
the fastener 24 relative to the connector body 22, for example, to avoid twisting the cable 12
when the connector 10 is attached to the system component, it is not necessary to carry out the
function of attaching the end connector 10 to the system component. Only the cylindrical
internal threading 40 of the fastener 24 is necessary to perform the claimed attachment function.
The inner circular shoulder 42 and the circular groove 44 in the outer surface of the inner post 28
allow the fastener 24 to rotate relative to the connector body 22, but do not perform the
attachment function. Accordingly, they are not part of the claimed “fastener means.” See e.g.,
Acromed Corp. v. Sofamor Danek Group, 253 F.3d 1371, 1382-83 (Fed. Cir. 2001) (*“Under 35
U.S.C. § 112, 6, a court may not import into the claim structural limitations from the written

description that are unnecessary to perform the claimed function.”).

12
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Moreover, the detailed description of the ‘257 patent clearly associates the internal
threading 40 with the function of “attaching the end connector to a system component,” but does
not associate the additional components. See ‘257 patent (JX-1), 3:46-49, 4:65-67, 4:3-9. For
example, the ‘257 patent states that: “[t]he fastener 24 is internally threaded 40” and “may then
be employed to attach the connector to a system component, typically a threaded port 63 or the
like.” ‘257 patent (JX-1), 4:3-9, 65-67. Although the ‘257 patent states that the fastener 24 “is
provided with” elements 42, 44, and 28 for rotation, there is no clear association between the
attachment function and these rotational elements. /d. While the inner circular shoulder 42 and
groove 44 may facilitate the attachment function; they do not perform the attachment function
and therefore are not part of the corresponding structure.

The language of claim 1 also provides guidance. Claim 1 requires that the “fastener
means” be located “at the front end of said inner post.” ‘257 patent (JX-1), 5:67. The ‘257
patent refers to the “front end” of the inner post using reference “28a.” The front end 28a of the

inner post 28 is the end surface of the inner post 28 that faces the system component, as shown

below: 0
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257 patent (JX-1), Figure 1. The only component of the fastener 24 that is located at the front
end 28a of the inner post 28 is the internal threading 40. Both the shoulder 42 and groove 44 are
located behind the front end 28a of the inner post 28 and therefore do not form part of the
claimed “fastener means.” Accordingly, we find that the correct corresponding structure for the
term “fastener means” is cylindrical in shape and internally threaded.
b. Infringement by the Active Respondents

An accused device literally infringes a patent claim if it contains each limitation recited in
the claim exactly. Litton Sys., Inc. v. Honeywell, Inc., 140 F.3d 1449, 1454 (Fed. Cir. 1998).
The determination of whether there is literal infringement with respect to a means-plus-function
claim limitation consists of finding (i) “identity of claimed function” and (ii) “[e]quivalence
between the accused structure and that set forth in the specification[.]” Minks v. Polaris Indus.,
Inc., 546 F.3d 1364, 1378 (Fed. Cir. 2008). The function specified in the means-plus-function
claim limitation and the corresponding function of the accused device must be identical. Id.
“[Olnce identity of function is established, the test for infringement is whether the structure of
the accused device performs in substantially the same way to achieve substantially the same
result as the structure disclosed in the . . . patent.” Id. at 1379. A difference in physical structure,
by itself, is not determinative. Id. Indeed, “[e]vidence of known interchangeability between
structure in the accused device and the disclosed structure has . . . been considered an important

factor.” Id.

14
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At issue are all nine Fu-Ching (and Gem) connector types, including F-connectors, BNC
connectors, and RCA connectors (male, female, and right angle male for each). All male
connectors at issue have a cylindrical structure with a central conductor extending throughout.
CPX-47; 257 patent (JX-1) Figure 5, element 14'. The central conductor is received by a female
connector. CPX-47; ‘257 patent (JX-1) Figure 5, element 63. In all connector types at issue, the
inner surface of the cylindrical structure of the male connector engages the outer surface of the
female connector.

The ALJ found that only the F-connector male meets the claimed “fastener means”
limitation, because it is internally threaded in the same manner as the corresponding structure.
ID at 64. The ALJ found that all accused connector types meet the “identity of claimed
function,” but that the F-connector female, BNC connector, and RCA connector types are
different from the corresponding structure of the claimed ‘““fastener means.” ID at 62-63. The
ALJ further found that the accused connector types are not equivalent to the corresponding
structure of the claimed “fastener means” because they do not perform the claimed function in
the “same way” as the corresponding structure of the ‘257 patent. ID at 63. The ALJ based his
determination on the fact that the F-connector female is externally threaded, as opposed to
internally threaded like the corresponding structure in the 257 patent. Id. He found that the
BNC and RCA connectors, which use fastening mechanisms other than threading, require a push
or a push and partial twist lock motion to couple and therefore do not perform the function in the
same way as the corresponding structure of the ‘257 patent. ID at 63. The Commission

determined to review these findings.

15
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The ALJ improperly required the allegedly equivalent fastener types to perform the

claimed function in the same way as the corresponding structure from the 257 patent. ID at 63.
All that is required for a structure to be equivalent for the purposes of literal infringement of a
means-plus-function limitation, however, is that it perform the claimed function in substantially
the same way as the claimed structure. Applied Med. Res. Corp. v. U.S. Surgical Corp., 448 F.3d
1324, 1333 (Fed. Cir. 2006). In determining means-plus-function equivalence, “the context of the
invention should be considered,” and ““a rigid comparison of physical structure in a vacuum may
be inappropriate . . . .” IMS Tech., Inc. v. Haas Automation, Inc., 206 F.3d 1422, 1436 (Fed. Cir.
2000); see also Utah Med. Prods., Inc. v. Graphic Controls Corp., 350 F.3d 1376, 1384 (Fed.
Cir. 2003) (“[T]he equivalents analysis under section 112, paragraph 6, proceeds with reference
to the context of the invention and the relevant field of art.””). Thus, we must consider whether
the external threading of the F-connector female and the push/partial twist locks of the RCA and
BNC connector types perform the “fastener means” function in substantially the same way as the
internal threading 40 shown in the ‘257 patent.

In considering means-plus-function infringement, the Federal Circuit has held that “when
in a claimed ‘means’ limitation the disclosed physical structure is of little or no importance to the
claimed invention, there may be a broader range of equivalent structures than if the physical
characteristics of the structure are critical in performing the claimed function.” IMS Tech., 206
F.3d at 1436. Citing IMS Tech., the Cothjssion asked the parties in Question 2 of its review
notice about the importance of the structure of the “fastener means” to the ‘257 invention. In

response to this question, the active respondents and the IA focused on whether the claimed

16
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“fastener means” itself is important to the ‘257 invention. See e.g., Resp. Br. at 46 (“The fastener
means plays a critical role in connecting the cable to a system component” and “comprises half
of the claimed connector’s functionality.”); IA Br. at 15 (“[T]he record demonstrates that the
fastener means is essential to the claimed invention”); IA Rep. Br. at 3-4. Our inquiry, however,
was whether “there [is] evidence in the record that the structure of the disclosed ‘fastener means’
is important to the invention of claim 1 of the ‘257 patent.” Commission Review Notice (Dec.
14, 2009) (emphasis added).

Based on an examination of the ‘257 specification, we find that the structure of the
claimed “fastener means” is not a focus of the ‘257 patent. Indeed, the structure of the fastener
24 is not even mentioned in the “Summary of the Invention” section, and is identified only once
throughout the text of the patent. See 257 patent (JX-1), 4: 3-9. Elsewhere in the patent’s
description, the structure is simply referred to generally as “fastener 24.” Moreover, none of the
claims of the ‘257 patent specify any structure for the “fastener means” or the “system
component” to which it connects. Importantly, in at least two passages, the ‘257 patent’s
description of the “system component” to which the structure of the fastener 24 connects
suggests that structures other than the cylindrical internal threading 40 are possible.

. “The fastener 24 may then be employed to attach the connector to a system component,
typically a threaded port 63 or the like.” ‘257 patent (JX-1), 4:65-67 (emphasis added).

. “The design of the fastener 24 can also be changed to suit differing applications.” ‘257
patent (JX-1), 5:53-55.

The ‘257 patent focuses on how the locking member 26 interacts with and engages the connector

body 22, not how the connector body 22 is fastened to the system component. Accordingly, we

17
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find that the structure of the claimed “fastener means” is of little or no importance to the ‘257
invention and is therefore entitled to a broader range of equivalents. See IMS Tech., 206 F.3d at
1436; see also Applied Med. Res., 448 F.3d at 1335.

Turning to the accused products, the parties do not dispute that each of the alleged
equivalent fastener types perform the exact function claimed and achieve substantially the same
result as found by the ALJ. ID at 64. The ALJ’s finding that the F-connector male has a
structure identical to that of the “fastener means” is also not challenged by any party. Thus, we
adopt this finding. The only disputed issue is whether structures of the F-connector female, BNC
connector, and RCA connector types are equivalent to the structure disclosed in the ‘257 patent.

Before the ALJ, no one disputed that the F-connector female, BNC connector, and RCA
connector types were known prior to the 257 invention. See e.g., Respondents’ Joint Proposed
Findings of Fact (July 30, 2009) at ] 248-53. Indeed, the testimony of PPC’s technical expert,
Dr. Eldering, and Gem’s vice president, Mr. O’Neil, indicates that these types of connectors were
generally well-known and were known to be interchangeable prior to the ‘257 invention.®
Eldering Tr. at 1163:9-16, 1129:6-15, 1264:19-165:28; O’Neil Tr. at 1551:5-1553:3. Evidence
of known interchangeability between the structure in the accused device and the disclosed

structure is an important factor in deciding equivalence. See Al-Site Corp. v. VSI Int’l, Inc., 174

® The testimony of Dr. Eldering and Mr. O’Neil is directed to a comparison between the
F-connector male and the other three types of connectors (F-connector female, BNC connector,
and RCA connector). We conclude, however, that the internally threaded cylindrical structure
shown in the ‘257 patent is identical to the structure of the F-connector male and conclude that
any testimony regarding the similarity between the F-connector male and the three other types of
connectors at issue (F-connector female, BNC connector, and RCA connector) is applicable to
the similarities between the structure of the “fastener means” and those three types of connectors.
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F.3d 1308, 1315-17 (Fed. Cir. 1999). The broad scope of equivalents and the known

interchangeability both suggest that at least some of these structures are equivalents.

We find that the difference bet§veen the external threading of the F-connector female and
the internal threading of the structure in the ‘257 patent is insubstantial. Both structures are
cylindrical. Moreover, they both attach the connector to a system component in substantially the
same way by aligning the center conductor for receipt into the female connector and
mechanically coupling complimentary threading through rotation. Eldering Tr. at 1254:9-1257:4.
We therefore reverse the ALJ’s finding that the F-connector female is not an equivalent to the
structure of the “fastener means.”

We find that the BNC connectors, male and female, are also equivalent to the structure
corresponding to the claimed “fastener means” from the 257 patent. Unlike the corresponding
structure of the “fastener means” which uses threading for the connection, the BNC connectors
use complimentary slots and rails to effect the attachment. The rails on the outer surface of the
female connector engage slots in the surface of the male connector. ID at 63; CPX-47 (Model
Nos. 302-N2CSTP (Male), 302-2CSTP (Right Angle Male, and 351-2CSTP (Female)); Eldering
Tr. at 1257:5-1261:14. Like the cylindrical threading in the ‘257 patent, the BNC connectors are
cylindrical and align a center conductor for receipt into the female connector and require a
rotational push to effect the mechanical engagement between the outer surface of the female
connector and the inner surface of the male connector. Id. Thus, the structure of the BNC
connectors performs the claimed function in substantially the same way as the structure disclosed

in the ‘257 patent. We also find that the differences between the structure of the “fastener
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means” and the BNC connectors are insubstantial in light of the similarities in their operation.
This is especially true in light of the minimal importance of the structure of the “fastener means”
to the ‘257 patent invention and the evidence that these connectors are interchangeable
substitutes (discussed supra). We therefore reverse the ALJ’s determination that the BNC
connectors do not meet the “fastener means” limitation.

Additionally, we note that claim 1 does not specify the structure of the system component
to which the claimed “fastener means” attaches. Because various types of connectors, e.g., F-
connectors and BNC connectors, were known and available at the time of invention, we find that
one of ordinary skill in the art’ would have understood that the structure of the “fastener means”
depends on the type of connection used by the system component. See Al-Site, 174 F.3d at 1316
(“This . . . constitutes sufficient evidence . . . that persons of ordinary skill in the art consider glue
an equivalent structure to those disclosed in the specification . . . .”). Thus, we find that the F-
connector and BNC connector types (male, female, and right angle male) attach to a system
component in substantially the same way (that is, a male connector with an internal coupling
structure (e.g., internal threading or slots) is rotated onto a female connector with an external and
complimentary coupling structure (e.g., external threading or rails) to maintain the attachment) to
achieve the same result as the claimed “fastener means.”

We agree with ALJ, however, that the RCA connectors are not equivalent to the

7 The ALJ found that a person of ordinary skill in the art would have a bachelor of
science degree in engineering and at least three years of experience in the cable and
telecommunications industry relating to the design, manufacture, and utilization of coaxial cable
connectors in communications systems. ID at 27. We adopt this finding.
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corresponding structure of the “fastener means.” Unlike the F-connector and BNC connector
types and the strﬁcture disclosed in the ‘257 patent, the RCA connectors do not use mating
complimentary structures, such as pins/slots or threading, for attachment. Eldering Tr. at
1261:15-1264:1. Nor do the RCA connectors require rotation to attach the mating connectors.
Instead, the RCA connectors rely solely on friction between the outer surface of the female
connector and the inner surface of the male connector to effect attachment. Eldering Tr. at
1262:1-15; CPX-47 (Model Nos. 100-2CSTP (Male), 101-2CSTP (Right Angle Male), and 125-
2CSTP (Female)). Therefore, the mating RCA connectors can be attached solely by pushing
them together in the axial direction. We find these differences between the RCA type of
connection and the corresponding structure of the ‘257 patent to be substantial. We therefore
affirm the ALJ’s determination that the RCA connectors do not meet the “fastener means”
limitation because they do not perform the claimed attachment function in substantially the same
way as the claimed “fastener means.”
2. “Engagement Means’ in Claim 1 of the ‘257 Patent
a. Claim Construction
The term “engagement means” appears in the claimed limitation:

engagement means circumscribing the interior of said outer collar and the

exterior of said locking member, said engagement means coacting in

circular interengagement to inseparably couple said locking member to

said connector body at a first position and to accommodate limited axial

movement of said locking member relative to said connector body

between said first position and a second position . . .

‘257 patent (JX-1), 6:4-24. The parties do not dispute that the claimed “engagement means” is a
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means-plus-function limitation. Nor do they dispute that the function of the engagement means

is to “to inseparably couple said locking member to said connector body at a first position and to

accommodate limited axial movement of said locking member relative to said connector body

between said first position and a second position,” as the ALJ found. ID at 35. The parties do,

however, dispute the meaning of the term “inseparably couple.” In addition, they dispute

whether the ALJ correctly identified the structure that corresponds to the “engagement means.”
i. “Inseparably Couple”

The ALJ construed “inseparably couple” to mean that the “locking member does not
separate or detach from the connector body prior to and during installation.” ID at 48. The ALJ
rejected a construction proposed by PPC and the IA that would give this term a meaning that only
pertains to “normal and ordinary forces” that occur during shipping, handling, and installation.
ID at 42-43. The ALJ found that various passages in the specification of the “257 patent indicate
that the “inseparably couple” language is not restricted to “normal and ordinary forces.” ID at 43
(citing ‘257 patent (JX-1), 1:37-43, 2:7-11). The ALJ also cited the applicant’s amendment of

“integrally couple” to “inseparably couple” during the prosecution of the ‘257 patent. ID at 48.°

¥ The ALJ also found that collateral estoppel applies to the construction of “inseparably
couple” because of a prior claim construction set forth in a Summary Judgment Order in John
Mezzalingua Associates, Inc., d/b/a PPC v. Thomas & Betts Corporation, Case No. 01-CV-6752
in the Southern District of Florida. ID at 38-41 (citing Pfaff v. Wells Electronics, Inc., 5 F.3d
514, 518 (Fed. Cir. 1993)). The ALJ did not specify whether collateral estoppel applies against
all parties in the investigation, including the IA, or just PPC. In the district court’s Summary
Judgment Order, the judge construed “inseparably coupled” to mean “that the locking member is
not completely removed or separated from the connector body prior to and during installation,”
and found that the accused product does not infringe because its locking member is detachable
from the connector body prior to and during installation. See Summary Judgment Order at 17.
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We agree with the ALJ’s construction of “inseparably couple” to mean that “the locking
member does not separate or detach from the connector body prior to and during installation”
because it is consistent with the ordinary meaning of the claim language, the specification
including the discussion of the prior art, and the prosecution history. The language of the claim
does not require the qualifying language, “normal and ordinary forces.” The ‘257 specification
states that: “an objective of the present invention is the provision of an improved radial
compression type end connector wherein the outer sleeve component remains at all times

integrally connected to the inner post, both prior to and during installation.” ‘257 patent (JX-1),

2:7-12 (emphasis added). The ALJ correctly concluded that this general characterization of the
“present invention” does not support the inclusion of language limiting “inseparably” to normal
and ordinary forces.
The IA argues that ALJ’s construction is incorrect, relying on a passage in the

specification at column 5, lines 37-43:

In all cases, the coaction of shoulder 50a with groove 52 serves to retain

the connector body and locking member in an assembled state during

storage, handling, and installation on a cable end. This eliminates any

danger of the locking member being dropped or otherwise mishandled

during the assembly.
257 patent (JX-1), 5:37-43. We find that this passage actually contradicts the IA’s position by

indicating that coupling is maintained “in all cases.” We agree with the ALJ that the language

“in all cases” and “at all times” (‘257 patent (JX-1), 2:10) is inconsistent with the IA’s view that

This order was affirmed, per curiam, by the Federal Circuit in John Mezzalingua Associates,
Inc.v. Thomas & Betts Corp., 54 Fed. Appx. 697, 2003 WL 136095 (Fed. Cir. 2003) (unpubl.).
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the construction should be limited to normal and ordinary forces. In fact, the ‘257 specification
does not suggest that it is even possible for the locking member 26 to be disengaged from the
connector body 22.

The IA argues that the discussion of the problems associated with the prior art in the ‘257
patent suggests that the solution is to prevent disengagement of the locking member from the
connector body during normal handling. The discussion of the prior art, however, does not
suggest the types of forces under which coupling should be maintained. At most, the discussion
of the prior art indicates that the problems of misplacing, losing, dropping, or mishandling
components can be overcome by maintaining coupling prior to and during installation. See ‘257
patent (JX-1), 1:10-2:21. We find this description of the prior art to be wholly consistent with
the ALJ’s construction of “inseparably couple.”

We agree with the ALJ that the prosecution history also supports his construction.
During prosecution, the applicant for the ‘257 patent amended the claim language “integrally
couple” to “inseparably couple” in response to a prior art rejection issued by the United States
Patent and Trademark Office (“USPTO”) based on U.S. Patent No. 4,408,822 to Nikitas (“the
Nikitas patent”). ‘257 prosecution history (JX-2) at 108, 136. In distinguishing the amended
claim, the applicant explained that the Nikitas patent is plagued by the difficulties associated
with detachable nut members which are frequently dropped and sometimes lost during assembly
procedures and that the ‘257 “invention solves this problem by inseparably coupling tubular
locking member 26 to the outer collar 30 of the connector body.” Id. at 129 (emphasis in

original). Based upon this prosecution history, the ALJ was correct that the word “inseparably”
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requires “something more than” the word “integrally” and that this amendment emphasized that
the claimed invention is a one-piece unit. ID at 48.

Finally, we note that the construction set forth by the ALJ is consistent with the
construction set forth in a Summary Judgment Order in John Mezzalingua Associates, Inc., d/b/a
PPCv. Thomas & Betts Corporation, Case No. 01-CV-6752, in the Southern District of Florida,
which the Federal Circuit affirmed per curiam without an opinion. John Mezzalingua Assocs. v.
Thomas & Betts Corp., 54 Fed. Appx. 697 (Fed. Cir. 2003). We find no reason to deviate from
this claim construction.

ii. Structure of “Engagement Means”

The ALJ found that the structure corresponding to the “engagement means” is ““a first
radially protruding circular shoulder (50a) having a generally perpendicular rear face and an
inclined ramp-like front face [that] circumscribes the exterior locking member (26) and coacts in
circular interengagement with an internal groove (52) circumscribing the interior of the outer
collar (30).” ID at 37-38. In reaching this conclusion, the ALJ found that the inclined face 54 of
the first shoulder 50a, shown in the figure below, accommodates movement of the locking
member 26 relative to the connector body 22, and the generally perpendicular face 56 resists

movement, citing the ‘257 patent (JX-1) at 4:22-25, 5:52-54. 1D at 37.
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50g , 50b

Addressing a construction proposed by the active respondents, the ALJ found that snap
engagement is not necessary to “inseparably couple” or to “accommodate limited axial
movement.” Id. The Commission determined to review the ALJ’s identification of the
corresponding structure.

The engagement means (i.e., 50a, 50b, and 52) is shown in the following portion of
Figure 2, which shows the locking member 26 disengaged from the connector body 22, and

Figure 4, which shows the locking member 26 engaged with the connector body 22:
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The specification explains that:

Engagement means serve to integrally couple the locking member 26 to
the connector body 22 for limited axial movement . . . between a first
“open” position . . . and a second “clamped” position . . . . [and] preferably
comprises first and second radially protruding circular shoulders 50a, 50b
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FIG. 4

on the locking member 26, each shoulder being configured and

dimensioned to coact in snap engagement with an internal groove 52 . . .
“257 patent (JX-1), 4:12-31. The claimed function of the “engagement means,” as correctly
identified by the ALJ, is “to inseparably couple said locking member to said connector body at a
first position and to accommodate limited axial movement of said locking member relative to
said connector body between said first position and a second position.” ID at 35.
We agreé with the ALJ that the corresponding structure must include the shape of the first
shoulder 50a as having a generally perpendicular rear face 56 and an inclined ramp-like front

face 54, as shown in Figure 3 below, because the ‘257 specification clearly associates these

shapes with the claimed functions.
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For example, the ‘257 specification states that the “front faces 54 accommodate movement of the
shoulders out of the groove 52 . . . whereas the rear faces 56 resist movement of the shoulders out
of the groove 52 in a rearward axial direction.” 257 patent (JX-1), 4:30-31. The forward axial
direction (F) and the rearward axial direction (R) are shown above in Figure 3.° We find that the
perpendicular face 56 of the shoulder 50a also inseparably couples the locking member 26 to the
connector body 22 in the first “open” position (Figure 4), and the ramp-like inclined face 54 of
the shoulder 50a accommodates axial movement of the locking member 26 relative to the
connector body 22 in the forward direction (F) when in the first “open” position (Figure 4).

We are not persuaded by PPC’s argument that the function of the inclined ramp-like front
face 54 is solely to allow movement of shoulder 50a out of the groove 52, but not to
“accommodate . . . axial movement,” as claimed. These two functions undoubtedly overlap, and

the inclined ramp-like front face 54 performs them both. In other words, by allowing movement

9 The forward axial direction (F) points toward the end of the connector 10 that attaches
to the system component, whereas the rearward axial direction (R) points toward the end that
receives the cable 12.
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of the first shoulder 50a out of the groove 52, the inclined ramp-like face 54 is accommodating
axial movement of the locking member 26. Therefore, the ALJ’s identification of the inclined
ramp-like front face 54 as part of the corresponding structure for the engagement means is
correct.

However, the ALJ’s identification of corresponding structure is incomplete because it
omits the second shoulder 50b. The ALIJ’s construction correctly identifies the perpendicular
rear face 56 of the first shoulder 50a for performing the “inseparably coupl[ing]” function and the
ramp-like inclined surface 54 of the first shoulder 50a for performing the “accommodating . . .
axial movement between the first position and a second position.” But the ALJ’s construction
does not identify any structure that limits the “axial movement,” as required by the claim
language, which recites “accommodate limited axial movement . .. between said first position
and a second position.”

Figures 4 and 5 below show the claimed “first position” and “second position” of the

locking member 26, respectively:
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FIRST POSITION
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SECOND POSITION

The first shoulder 50a inseparably couples the locking member 26 and, by implication, does not
allow for movement rearward (R) axial movement, i.e., to the right in Figure 4. The ‘257 patent
describes axial movement in the forward direction (F), i.e., between first open position (Figure 4)
and second clamped position (Figure 5). In our view, without the second shoulder 50b, the
locking member 26 would be able to move in the forward axial direction (F) relative to the
connector body 22 beyond the second position, until it contacts the end of the outer collar 30.

See ‘257 patent (JX-1), Figure 5. In other words, without the second shoulder 50b, the structure
would not “accommodate limited axial movement of said locking member relative to said
connector body between said first position and a second connector body.”

We conclude that the second shoulder 50b is the structure that limits forward axial
movement to the second position. Indeed, the second shoulder 50b is the only structure set forth
in the “257 specification that does not render the claim term “limited” superfluous. Merck & Co.,
Inc. v. Teva Pharms. USA, Inc., 395 F.3d 1364, 1372 (Fed. Cir. 2005) (‘fA claim construction that

gives meaning to all the terms of the claim is preferred over one that does not do s0.”).
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Moreover, the second shoulder 50b is associated with limiting axial movement of the locking
member in the forward direction (F) in a number of passages:

. “Final locking in the clamped position occurs when the shoulder 50b coacts in snapped
engagement with the groove 52.” ‘257 patent (JX-1), 4:59-62.

. “The shoulder 50b coacts with groove 52 to retain the locking member in its final
clamped position.” Id. at 5:43-44.

We find that the “clamped position” is the second position of claim 1. Based on the description
in the ‘257 specification as accompanied by the figures, we conclude that without the second
shoulder 50b, axial movement of the locking member 26 in the forward direction (F) would not
be “limited.” In fact, the specification describes the second “clamped” position by reference to
“when the [second] shoulder 50b coacts in snapped engagement with the groove 52.” 257
patent (JX-1), 4:59-62. Thus, without the second shoulder 50b, the claimed connector would not
have a “second position.”

We further conclude that the shape of the second shoulder 50b is not a required part of
the corresponding structure. The second shoulder 50b does not engage the groove 52 until the
locking member 26 is moved axially to the second “closed” position, at which point, the second
shoulder 50b must only limit axial movement in the forward direction (F). Thus, we find that the
only structural requirement of the second shoulder 50b is that it be a radially protruding circular
shoulder on the locking member 26 spaced apart from the first shoulder 50a and be configured
and dimensioned to coact in circular interengagement with an internal groove 52 circumscribing
the interior of the outer collar 30. |

Finally, we do not agree with the IA that inclusion of the second shoulder 50b effectively
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imports a limitation from dependent claim 4. Claim 4 states that the “engagement means
additionally coacts to fix said locking member at said second position.” The functional language
of claim 4 incorporates additional structural limitations for the second shoulder 50b. While the
“engagement means” of claim 1 requires the second shoulder 50b to limit axial movement, which
can be done by a variety of shapes, the “engagement means” of claim 4 requires the locking
member to be fixed at the second position, which is done by the disclosed perpendicular face 56
of the second shoulder 50b. See ‘257 patent (JX-1), 4:28-30 (“[TThe rear faces 56 resist
movement of the shoulders out of the groove 52 in a rearward axial direction (arrow “R” in FIG.
3)” (emphasis added)). Thus, the difference between claims 1 and 4 is that claim 1 requires the
second shoulder 50b to stop or limit the movement of the locking member 26 in the forward axial
direction (F), but claim 4 additionally requires the second shoulder 50b to prevent the locking
member 26 from moving in the rearward axial direction (R) back toward the first open position.

For the reasons set forth above, we modify the ALJ’s determination relating to the
corresponding structure of the “engagement means” and conclude that it is: a first and second
axially spaced, radially protruding, circular shoulders 50a and 50b circumscribing the exterior of
the locking member 26, each shoulder being configured and dimensioned to coact in circular
interengagement with an internal groove circumscribing the interior of the outer collar 30, and
where the first radially protruding circular shoulder has a generally perpendicular rear face and an
inclined ramp-like front face.

b. Infringement by the Active Respondents

The ALJ found that the accused Fu-Ching/Gem connectors do not meet the “engagement
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means” element. First, the ALJ found that the accused connectors have a different structure than
what is required because the accused connectors do not have a “circular shoulder” that protrudes
from the exterior or surface of the locking member with a “generally perpendicular face and an
inclined ramp-like front face.” ID at 68-69. In addition, the ALJ also found that the accused
connectors do nét perform the claimed functions of (1) “inseparably coupl[ing]” the locking
member to the connector body and (2) “accommodat[ing] limited axial movement of said locking
member relative to said connector body between said first position and a second position.” ID at
76.

As to the first function, the ALJ found that the locking member of the accused connectors
can be, and is, separated from the conﬁector body under certain circumstances. ID at 73. The ID
states that the accused connectors separate “inadvertently and occasionally under normal and
ordinary forces during shipping and storage, and during installation . . .” Id. The ALJ also found
that there is a lack éf evidence that the accused connectors perform the claimed function
“accommodat[ing] limited axial movement.” ID at 75-76 (citing Oswald, Tr. at 956-58, 979;
Eldering, Tr. at 1089-1102). The Commission determined to review to consider inter alia
whether “the normal intended use of the accused connectors of the active respondents involve
separation of the locking member from the connector body” and whether this affects the
infringement. Commission Review Notice (Dec. 14, 2009).

Upon review, we find the ALJ properly applied the correct construction of “inseperably
couple” to the connectors of the active respondents. Although the normal intended use of the

accused connectors does not typically involve separation of the locking member from the
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connector body, we conclude that the locking member is nevertheless separably coupled to the
connector body. We reject the arguments made by PPC and the IA because they read the term
“inseparably” out of the claim. They argue that because separation is not reported in 99% of the
accused connectors, the accused connectors meet the “inseparably couple” limitation 99% of the
time. The fact that these accused connectors remain coupled, however, does not mean that they
are “inseparably” coupled. On the contrary, the reported 1% of the accused connectors that
separate under normal circumstances tends to show that, even if 99% of the accused connectors
remain coupled, they are not “inseparably” coupled. The problem with the argument made by
PPC and the IA is that it replaces a determination of whether the locking member is “inseparably
couple[d]” to the connector body with a determination whether the connector is reported
separated, i.e., whether it is coupled at all. This view renders the term “inseparably” superfluous.
The ALJ properly relied on the testimony of Gem’s vice president, William O’Neil, and
Fu Ching’s vice president, Jessie Hsia, that the locking members of the accused connectors are
separable from the connector body. See O’Neil Tr. at 1508-18, 1522; Hsia Tr. at 1357-59. Mr.
O’Neil and Ms. Hsia both testified that these accused connectors can be manually sepafated and
that these connectors separate by themselves during normal conditions, e.g., during shipping or
installation, and that these locking members can be simply “popped” back on the connector
bodies. O’Neil Tr. at 1508-10; Hsia Tr. at 1357-59. We find the ALJ’s conclusion to be
consistent with Hilgraeve Corp. v. Symantec Corp., 265 F.3d 1336 (Fed. Cir. 2001), which
requires that infringement be determined under normal operating conditioné. Accordingly, we

affirm the ALJ’s conclusion and adopt all of the ALJ’s findings on this issue.
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We further affirm the ALJ’s findings that the accused connectors of the active
respondents do not meet the “accommodating limited axial movement” language of the claim
and do not have a structure identical or equivalent to the corresponding structure of the ‘257
patent for the reasons set forth in the ID. More specifically, these connectors lack the structure of
50a, i.e., (1) the protruding shoulder, (2) its generally perpendicular rear face, and (3) its inclined
ramp-like face. Oswald, Tr. at 949, 955-56, 958-959, 976-81,1003-05, 1013-14; CDX 37; CDX-
38. Moreover, we agree with the ALJ that the accused products do not have an equivalent
structure because the differences are substantial.'®

Regarding the addition of the second shoulder 50b to the construction of “engagement
means,” the accused connectors also lack this structure or its equivalent for the same reasons that
they lack the structure for the first shoulder 50a. That is, the outer surface of the structure of the
accused connectors is entirely smooth without any protruding shoulders. ID 66-70; CDX-37;
CDX-38. Thus, for this additional reason, we find no infringement by the active respondents.

c. Infringement of the ‘257 Patent by Defaulting Respondents
PPC argues that the defaulting respéndents accused connectors (FY-039 and FY-040B)

have a second shoulder, so the ALJ’s findings that they infringe would not be affected by

' We conclude that the ALJ’s findings of non-infringement are sustainable under any of
the constructions of “engagement means,” including PPC’s. Because the accused products do
not perform the claimed function, i.e., they are not “inseparably” coupled and do not
“accommodate limited axial movement,” these products do not infringe. Moreover, even under
PPC’s identification of corresponding structure (e.g., PPC Pet. at 14), the accused products do
not infringe because they lack the protruding circular shoulder 50a with the generally
perpendicular rear face 56 and do not have an equivalent. ID 66-70; CDX-37; CDX-38; Oswald
Tr. at 955-59, 976-77, 1002-05, 1014.
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inclusion of the second shoulder 50b. PPC Br. at 38 (citing CDX-29; CPX-33, CPX-34; CPX35;

CPX-36; CX-228; CX-229; CX-230; CX-231). We agree with PPC that the FY-039 and FY-
040B accused connectors have a structure identical to the second shoulder 50b, and therefore
infringe. CDX-29; CPX-33, CPX-34; CPX35; CPX-36; CX-228; CX-229; CX-230; CX-231.
Moreover, the ALJ found that substantial, reliable, and probative evidence indicates that all other
claim elements are met by the accused connectors of the defaulting respondents. ID at 77-80.
We therefore find that substantial, reliable, and probative evidence exists in the record to find
infringement, even with the modified construction of “engagement means.”

3. Validity of the Asserted Claims of the ‘257 Patent

We agree with the ALJ that the active respondents failed to prove the asserted claims of
the ‘257 patent invalid. The patent examiner’s reasons for allowance indicate that none of the
prior art references teach “a connector for connecting a coaxial cable to a system component as
claimed, particularly having engaging means circumscribing the interior of the outer collar and
the exterior of the locking member, the engaging means coacting in circular interengagement.”
257 prosecution history (JX-2) at 138. We agree with the USPTO that these references do not
teach the claimed “engagement means,” and we agree with the ALJ, the IA, and PPC that the
active respondents have not proven otherwise.

The prior art Nikitas patent’s threaded collar 44 shown in Figures 1 through 5 does not
meet the inseparably coupled “locking member” limitation. See ‘257 prosecution history (JX-2)
at 102 (Figure 1 showing collar 44 separated from connector body during installation). Indeed,

the Nikitas patent suggests that the threaded collar 44 is designed for frequent disconnection and
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reconnection. Id. at 102 (column 1, lines 13-17). Because re-connection of the cable 12 is
achieved, in part, by the connection of the collar 44 to the connector body, the collar 44 must not
be “inseparably coupled.” The Nikitas patent also fails to teach the corresponding structure of
the “engageﬁent means.” See Id. at 102-03. Contrary to the structure of the ‘257 invention, the
Nikitas patent uses the threading on the collar 44 to effect the engagement with the connector
body, which is quite different from the asserted clams of the ‘257 invention. The Nikitas patent
does not teach (1) a first radially protruding circular shoulder (2) having a generally
perpendicular rear face (3) and an inclined ramp-like front face (4) that coacts in circular
interengagement with an internal groove circumscribing the interior of the outer collar, and (5) a
second radially protruding circular shoulder as requi;cd by claim 1. Neither U.S. Patent No.
4,614,390 (Baker) nor U.S. Patent No. 4,834,675 (Samchisen), teach this feature lacking from the
Nikitas patent. Accordingly, we affirm the ALJ’s finding that the active respondents failed to
prove invalidity of the asserted claims of the ‘257 patent.

4. Domestic Industry for the ‘257 Patent

In order to prove a violation of section 337 in a patent-based action, a complainant must
demonstrate that a domestic industry exists or is in the process of being established. 19 U.S.C.
§ 1337(a)(2). See Certain Microsphere Adhesives, Process For Making Same, And Prods.
Containing Same, Including Self-Stick Repositionable Notes, Inv. No. 337-TA-366, USITC Pub.
2949, Comm’n. Op. at 8 (Jan. 1996). The domestic industry requirement is set forth in its

entirety in sections 337(a)(2) and (3):
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(2) Subparagraphs (B), (C), (D), and (E) of paragraph (1) apply only if an industry
in the United States, with respect to the articles protected by the patent, copyright,
trademark, maskwork, or design concerned, exists or is in the process of being
established.

(3) [Aln industry in the United States shall be considered to exist if there is in the United
States, with respect to articles protected by the patent . . . concerned —

(A)  significant investment in plant and equipment;
(B)  significant employment of labor or capital; or

(C)  substantial investment in its exploitation, including
engineering, research and development, or licensing.

19 U.S.C. § 1337(a)(2) and (3). The Commission has divided the domestic industry requirement
into an economic prong (which requires certain activities) and a technical prong (which requires
that these activities relate to the intellectual property being protected). 19 U.S.C. §1337(a)(2)
and (a)(3); see, e.g., Certain Variable Speed Wind Turbines and Components Thereof, Inv. No.
337-TA-376, USITC Pub. 3003, Comm’n Op. at 14-17 (Nov. 1996).

In light of our modified claim construction for the term “engagement means,” we
consider whether complainant PPC’s product meets the technical prong of the domestic industry
requirement for the ‘257 patent. As set forth above, the correct structure for the “engagement
means” is: a first and second axially spaced, radially protruding, circular shoulders 50a and 50b
circumscribing the exterior of the locking member 26, each shoulder being configured and
dimensioned to coact in circular interengagement with an internal groove circumscribing the
interior of the outer collar 30, and where the first radially protruding circular shoulder has a

generally perpendicular rear face and an inclined ramp-like front face. In its notice of review, the
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Commission asked the parties: “[1]f the second shoulder 50b is part of the corresponding
structure [of the ‘engagement means’], how does this affect the ALJ’s finding[] on the issue[] of .
. . domestic industry . . . 7”7 PPC argues that “additional evidence [would be required] to support
the ALJ’s finding on domestic industry.” PPC Br. at 38. PPC admits that its CMP connector
does not have a structure identical to the second shoulder 50b, but that it would prove the CMP
connector has an equivalent structure. Id. Initially, the active respondents acknowledged that
PPC’s domestic industry product, i.e., the CMP connector, includes the second shoulder 50b.
Resp. Br. at 64. More recently, however, the active respondents stated that they were “mistaken”
and that the CMP connector “has a smooth surface where the second shoulder should be.” Resp.
Rep. Br. at 19 (citing CX-226).

As an initial matter, we note that the Commission gave PPC ample notice that we were
considering whether to add the second shoulder 50b to the corresponding structure of the
“engagement means” and specifically asked PPC to address domestic industry under this
modified claim construction. Besides the mere allegation that PPC would prove that its
connector has an equivalent structure, PPC failed to put forth any argument or evidence regarding
what the alleged equivalent is and failed to explain what évidence or testimony it would provide
if the re;cord were reopened. PPC’s generalized assertion is insufficient to warrant remand.

Further, we find sufficient evidence in the record to conclude that the PPC’s CMP
connector does not have a structural equivalent of the second shoulder 50b. CX-12; CX-226;

CPX-45; CPX-31; CX-211. Complainant PPC’s CMP connector has a first shoulder that is

axially spaced apart from a stop that engages the end of the connector body when the cable is
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attached. Id.; CPX-97. Both the first shoulder and the end stop protrude radially from the outer

surface of the locking member. CX-226. There are several ridges formed in the surface of the
locking member between the first shoulder and the end stop. Id. The purpose of these ridges is
to “eliminate moisture leakage that can cause failures.” CX-12 at 15. When the locking member
of the CMP is moved to the second closed position, the first shoulder is moved out of the groove
in the connector body and the ridges are moved axially into the connector body beyond the
groove. CPX 97; CX-211; CX-226. The ridges do not engage the groove when the locking
member is in the second po’sition. Nor does the end stop engage the groove or coact in circular
engagement. The end stop contacts the end of the connector body. The groove in the connector
body is not engaged by any structure on the locking member when in the second position. Id.
Moreover, as the active respondents point out in their recent submission, the evidence
cited by PPC “demonstrates that the surface of the CMP locking member at the second shoulder
location is entirely smooth.” Resp. Rep. Br. at 19. We agree that there is an absence of structure
on the exterior of the locking member where the groove is located when the locking member is in
the second’position and thus there is no “circular interengagement,” as required by the claim
language. Because (1) the groove on the connector body is not engaged by any structure of the
locking member when in the second position and (2) the locking member is entirely smooth
where the claim requires a second protruding shoulder, we find that there is no structure to
consider as an equivalent to the second shoulder 50b of the ‘257 patent. In other words, the CMP

connector does not contain a structure identical or equivalent to the ‘257 patent’s “engagement

means.” We therefore reverse the ALJ’s finding that PPC meets the domestic industry
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requirement for the ‘257 patent. Because PPC does not meet the domestic industry requirement,
we find no violation of section 337 with respect to the ‘257 pafent by any of the respondents.
B. The ‘539 Patent: Domestic Industry

We also examine whether PPC has satisfied the domestic industry requirement with
respect to the ‘539 design patent. As noted above, the statute includes technical and economic
prongs. The evidence and argument PPC presented on the economic prong raise an important
issue of statutory interpretation, as explained below.

The ALJ found that complainant PPC meets the technical prong of the domestic industry
requirement for the ‘539 design patent, because PPC’s licensee, [[

]] makes a product called the [[ 1] that practices the ‘539 design patent.
ID/RD at 109-10. The ALJ also found that PPC receives royalties from [[ ]] connector sales
pursuant to its license agreement with [[ ]]. ID/RD at 110 (citing Malak, Tr. at 185:20-186:1,
190:1-192:13). No party petitioned for review of these findings.

The ALJ also found that complainant PPC satisfied the economic prong of the domestic
industry requirement. ID/RD at 114. In reaching this conclusion, the ALJ found that the
“evidence shows PPC has made a substantial investment in enforcement of the ‘539 design
patent, as well as some investment in research and development and licensing.” ID/RD at 113.
Specifically, he relied on evidence relating to PPC’s [[ 1] in litigation expenses directed
to enforcing the ‘539 design patent against {[ -

11.

ID/RD at 112-13. The ALJ also “inferred that at least some portion of Mr. Noah Montena’s [the
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inventor of the ‘539 design patent] salary, plus his time, effort and use of PPC’s equipment and
facilities, is attributable to his development of the design that became the ‘539 [design] patent.”
Id. (citing Montena, Tr. at 395, 400).

| The IA petitioned for review of the ALJ’s findings with respect to the economic prong.
No other party sought review, because the ‘539 design patent was only asserted against
defaulting respondents. The IA argued that the only activity related to the ‘539 design patent is
PPC’s litigation with [[  ]] and that this is insufficient to meet the economic prong of the
domestic industry requirement. Recognizing the importance of the issue, the Commission
determined to review and asked both the parties and the public to address a series of questions
bearing on the domestic industry requirement and the meaning of the statute.!

To establish the economic prong of the domestic industry requirement, PPC relies
predominantly on its litigation with [[ 11.
PPC admits that it did not present evidence that it produces connectors that satisfy the technical
prong for the ‘539 design patent. PPC Br. at 47. PPC further admits that it does not rely on its
investment in plant and equipment or its employment of labor or capital to satisfy the economic
prong for the ‘539 design patent. Id. Moreover, PPC admits that it did not present any evidence
relating to its licensee [[  ]] investment in plant and equipment or employment of labor or
capital in the United States with respect to the licensed [[ 1] connector. Id. Instead, PPC

relies solely on its own activities to satisfy the economic prong, arguing that the expenses

' As noted above, the Commission received responses from the parties and the public,
representing a number of viewpoints and proposing a range of approaches to the issue.
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associated with the [][ ]] litigation constitute a substantial investment in the exploitation of the
‘539 design patent through licensing under section 337(a)(3)(C).
PPC sued [[ ]] for patent infringement [[
11 [0 1], after the

parties conducted discovery and a full trial, the jury returned a verdict for PPC that [[ 1]
infringed the ‘539 design patent and that the patent was not invalid. Judgment was entered and
damages in the amount of $1,350,000 were awarded, and, [[ ]], a permanent
injunction was entered against [[

]]. See Complaint, Appendix I. According to
testimony presented by PPC, it spent [[ ]] in litigation expenses directed to enforcing

the ‘539 design patent against [[

]1]. ID/RD at 112-13.
1. Licensing Activities Under Section 337(a)(3)(C)"
PPC’s licensing argument raises the question of whether litigation activities can
constitute “exploitation” under section 337(a)(3)(C). We conclude that patent infringement

litigation activities alone, i.e., patent infringement litigation activities that are not related to

2’ Commissioners Okun finds that the plain language of the statute contemplates that
“exploitation” could include activities beyond engineering, research and development, and
licensing. However, the facts of this case only present the issue of whether PPC’s litigation
activities are related to licensing, and therefore she declines to place limits on what might
constitute “substantial investment in [the] exploitation™ of a patent under other factual scenarios.
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engineering, research and development, or licensing, do not satisfy the requirements of section
337(a)(3)(C). However, litigation activities (including patent infringement lawsuits) may satisfy
these requirements if a complainant can prove that these activities are related to licensing and
pertain to the patent at issue, and can document the associated costs.'* The same holds true for
other types of activities that are allegedly related to licensing.

Our discussion begins with the text of section 337 because ultimately the Commission is
a creature of statute and may not venture beyond its statutory authority. VastFame Camera, Ltd.
v. Int’l Trade Comm’n, 386 F.3d 1108, 1112 (Fed. Cir. 2004); Farrel Corp. v. U.S. Int’l Trade
Comm’n, 949 F.2d 1147, 1151-53 (Fed. Cir. 1991), superceded by statute, 19 U.S.C. § 1337(c);
Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 438 (1999). Section 337(a)(3)(C) states that “an
industry in the United States shall be considered to exist if there is in the United States . . .
substantial investment in . . . exploitation [of the patent], including engineering, research and
development, or licensing.” Notably, the provision does not specifically mention litigation. Nor
does the text define the term “‘exploitation.”

Although Congress did not define the term “exploitation,” the design of the statute
provides substantial guidance in determining what constitutes “‘exploitation” under section
337(a)(3)(C). See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (“In ascertaining the

plain meaning of the statute, the court must look to the particular statutory language at issue, as

' We do not address litigation activities related to engineering or research and
development.
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well as the language and design of the statute as a whole.”). Congress specifically identified
three types of activities in section 337(a)(3)(C) - engineering, research and development, and
licensing - that constitute exploitation. Patent infringement litigation was not among them. We
understand that by using the term “including” and the conjunction “or” in section 337(a)(3)(C),
Congress indicated that engineering, research and development, and licensing are examples of
exploitation and they do not form an exhaustive list of what can constitute “exploitation.”
Nevertheless, we decline at this time to venture beyond these three examples because we are not
convinced that patent infringement litigation activities unrelated to engineering, research and
development, or licensing constitute “exploitation” for purposes of the statute. We find support
in the fact that, in listing these three examples of “exploitation,” Congress could have easily
included patent infringement litigation, but did not.

Furthermore, a determination that patent infringement litigation activities taken alone
constitute “exploitation” would render the domestic industry requirement a nullity. See Dodd v.
U.S., 545 U.S. 353, 371 (2005) (“It is, of course, a basic canon of statutory construction that we
will not interpret a congressional statute in such a manner as to effectively nullify an entire
section. . . . [or] allowing [it] to have virtually no real world application.”). Congress clearly
stated that it did not intend mere patent ownership to constitute a domestic industry:

The mere ownership of a patent or other form of intellectual property
rights would not be sufficient to satisfy this test. The owner of the
property right must be actively engaged in steps leading to the exploitation

of the intellectual property, including application engineering, design
work, or other such activities.
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S. Rep. No. 100-71 at 130. Filing a patent infringement lawsuit is no more than a small step
beyond mere ownership. Any patent owner can file a patent infringement action in the district
courts of the United States under 35 U.S.C. § 271. Allowing patent infringement litigation
activities alone to constitute a domestic industry would place the bar for establishing a domestic
industry so low as to effectively render it meaningless. Congress nowhere indicated that it
intended that result. Thus, we conclude that patent infringement litigation activities alone do not
constitute “exploitation” under section 337(a)(3)(C).

On the other hand, licensing is an activity that is clearly within the realm of
“exploitation” as contemplated by section 337(a)(3)(C). Thus, the question before the
Commission is whether litigation activities that are related to licensing may be considered
exploitation. As noted, the Commission sought comments on the issue not only from the parties
but also from members of the public. Several of the submissions we received were at sharp
variance with one another. On the one hand, some suggested that litigation activities can never
constitute exploitation of an intellectual property right no matter how closely linked to licensing.
In contrast, others asserted that litigation activities, regardless of whether they are connected with
licensing, should always be considered by the Commission in determining the existence of a
domestic industry. Based on our analysis, we cannot embrace either of the opposing views.

Turning to the design of section 337(a)(3)(C) as a whole, the first two statutory examples
of “exploitation” are “engineering” and “research and development.” The terms “engineering”
and “research and development” may inform the interpretation of “licensing” because they are all

placed together in the same list. See United States v. Williams, 128 S. Ct. 1830, 1839 (2008)
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(“[TThe common sense canon of noscitur a sociis . . . counsels that a word is given more precise
content by the neighboring words with which it is associated.”). Thus, we understand the word
“licensing” in section 337(a)(3)(C) to suggest the “exploitation” of a patent in a manner similar
to “engineering” and “research and development.” Investments in engineering as well as in
research and development represent efforts to facilitate and/or hasten the practical application of
the invention by, for example, bringing it to market. This suggests that Congress intended for the
Commission to consider at least licensing activities related to the practical application of the
invention.

The legislative history also provides guidance as to the type of licensing activities that
Congress contemplated would satisfy section 337(a)(3)(C) when the provision was incorporated.
For instance, Congress contemplated that the domestic industry requirement would cover entities
such as “universities and other intellectual property owners who engage in extensive licensing of
their [patent] rights to manufacturers.” H. Rep. 100-40 at 157; S. Rep. No. 100-71 at 129
(emphasis added). Further, Congress contemplated that the requirement would cover small
companies, such as biotech startups, that license their patents in order to generate sufficient
capital to manufacture a product in the future:

For those who make substantial investments in research, there should be a
remedy. For those who make substantial investments in the creation of
intellectual property and then license creations, there should be a remedy.
Let me give one example, there’s a start-up biotech firm in my state. Its
product is its patents. It hasn’t reached the stage of manufacture. It
doesn’t have the money. But it will reach that point, by licensing its
patents to others. Should we deny that firm the right to exclude the work

of pirates? Our legislation would say no. A party could get relief if it has
made significant investment in R & D, engineering, or licensing.
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132 Cong. R. H1782 (Apr. 10, 1986) (emphasis added).

In addition, we note that the licensing provision was added to the domestic industry
requirement in 1988 in order to overturn the Commission’s Gremlins decision. Certain Products
with Gremlin Character Descriptions, Inv. No. 337-TA-201, Comm’n. Op. (1986) (“Gremlins™);,
132 Cong. R. H1782 (Apr. 10, 1986). In the Gremlins case, Warner Brothers Inc. Licensing
Company of America (“Warner Brothers™) was engaged in extensive market research, sales, sales
promotion, graphics services, financial control, quality control, and strategy in connection with
licensing its copyrights; the company alleged injury to its business promoting merchandise
bearing registered Gremlins copyrights. Although a domestic industry existed based on domestic
manufacture by Warner Brothers’ licensees, the Commission found that Warner Brothers itself
could not meet the then-existing injury requirement.'* Id. at 12. The Commission also reversed
part of the ALJ’s final ID that Warner Brothers’ licensing division constituted a domestic
industry because, at that time, licensing could not form the basis of a domestic industry. Id. at 9-
11. Shortly after the Gremlins investigation, Representative Kastenmeier called for an
amendment to section 337 to “avoid unfortunate results which have occurred in some recent

cases, such as Gremlins.” 132 Cong. R. H1782 (Apr. 10, 1986).

' Prior to the 1988 amendments to section 337(a), a complainant was required to show
that there was an unfair act “the effect or tendency of which is to destroy or substantially injure
an industry, efficiently and economically operated, in the United States, or to prevent the
establishment of such an industry . . ..”
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The examples mentioned in the legislative history — the university and start-up company
licensing their inventions to manufacturers, and the Gremlins case — share a common thread;
namely, the intellectual property right holder is taking steps to foster propagation or use of the
underlying intellectuali property, be it a copyrighted image or a patented invention. To the extent
the examples contained in the legislative history may be understood to convey an intent of
Congress, they identify instances in which licensing activities encourage practical applications of
the invention or bring the patented technology to the market.

Although the statutory design of section 337(a)(3)(C) and the legislative history may
allow such a reading, the overriding consideration is that the plain language of the statute does
not limit the types of licensing activities that the Commission can consider. See Garcia v. United
States, 469 U.S. 70, 75 (1984) (“[O]nly the most extraordinary showing of contrary intentions
from [the legislative history] would justify a limitation on the ‘plain meaning’ of the statutory
language.”). Congress simply provided that an industry exists if there is “substantial investment
in . .. exploitation [of the patent], including . . . licensing.” 19 U.S.C. § 1337(a)(3)(C). The
dictionary definition of the term “exploit” is (1) “to put to a productive use” and (2) “to take
advantage of.” WEBSTER’S NINTH at 438; c¢f. MERRIAM WEBSTER’S NEW INTERNATIONAL
DICTIONARY (3d. ed. 1981) at 801. Thus, in ordinary usage, the term ‘“‘exploitation” would cover
licensing activities that “put [the patent] to a productive use”, i.e., bring a patented technology to

market, as well as licensing activities that “take advantage of” the patent, i.e., solely derive
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revenue.”” Congress’s use of the term “licensing” therefore also covers both types of licensing
activities. Accordingly, in assessing whether the domestic industry requirement has been met,
we will also consider licensing activities for which the sole purpose is to derive revenue from
existing production.

Because we have determined that litigation costs taken alone do not constitute investment
in exploitation but that litigation costs related to licensing mays, it follows that, in order to
establish that a substantial investment in exploitation of the patent has occurred through
licensing, a complainant must prove that each asserted activity is related to licensing. A
complainant must also show that licensing activities pertain to the particular patent(s) at issue.
Depending on the circumstances, such activities may include, among other things, drafting and
sending céase and desist letters, filing and conducting a patent infringement litigation,
conducting settlement negotiations, and negotiating, drafting, and executing a license. The mere

fact, however, that a license is executed does not mean that a complainant can necessarily capture

5 We note that the Federal Circuit has used the term “exploitation” in the context of the
patent statute, 35 U.S.C. § 271, to mean commercial implementation, putting a patented
invention into practice, or intellectual property development. See e.g., Ethicon, Inc. v. U.S.
Surgical Corp., 135 F.3d 1456, 1458 (Fed. Cir. 1998); Rite-Hite Corp. v. Kelly Co., Inc., 56 F.3d
1538, 1569 (Fed. Cir. 1995); Propat Int’l Corp. v. Rpost, Inc., 473 F.3d 1187, 1191 (Fed. Cir.
2007); Inamed Corp. v. Kuzmak, 249 F.3d 1356, 1362 (Fed. Cir. 2001).
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all prior expenditures to establish a substantial investment in the exploitation of the patent.'® A
complainant must clearly link each activity to licensing efforts concerning the asserted patent.'”
Even where the complainant establishes that certain acts are properly treated as
investment in the exploitation of the patent, we must still determine whether that investment in
exploitation is “substantial.” That inquiry is a factual one that the Commission can undertake
only after the parties present their facts and arguments, including evidence of the actual costs
associated with each activity. The Commission may take into account, among other things, the
type of activity, the relationship between the activity, licensing, and the patent at issue, and the
amount of the investment. The Commission may also consider whether the activity is of a type
that Congress explicitly indicated may establish a domestic industry; namely, activities that serve
to encourage practical applications of the invention or bring the patented technology to the
market. In weighing the evidence, the Commission has previously indicated that whether an
investment is substantial “will depend on the industry in question, and the complainant’s relative

size.” Certain Stringed Musical Instruments and Components Thereof, Inv. No. 337-TA-586,

Comm’n Op. at 25 (May 2008).

6 Conversely; the mere fact that a patent holder’s efforts to obtain a license are
unsuccessful does not per se mean that expenses associated with any related activities are not
investments in the exploitation of the patent through licensing.

7 'We note that only activities that occurred before the filing of a complaint with the
Commission are relevant to whether a domestic industry exists or is in the process of being
established under sections 337(a)(2)-(3). See Bally/Midway Mfg. Co. v. U.S. Int’l Trade
Comm’n, 714 F.2d 1117, 1121 (Fed. Cir. 1983).
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2. Remand Is Necessary to Determine Whether Complainant PPC Can Show
that a Domestic Industry Exists or Is In the Process of Being Established.'

PPC asks the Commission to consider five activities when addressing the domestic
industry requirement: (1) research and development; (2) its EX connector-related activities; (3)
its [[ 11; (4) its Corning Gilbert litigation; and (5) its cease-and-desist letters. PPC Br. at
47-48; PPC Rep. Br. at 131. We address each in turn.

Although PPC relied predominantly on its license with [[ ]] to show a domestic industry,
the ALJ “inferred that at least some portion of Mr. Noah Montena’s [the inventor of the ‘539
design patent] salary, plus his time, effort and use of PPC’s equipment and facilities, is
attributable to his development of the design that became the ‘539 [design] patent.” ID/RD at
121 (citing Montena Tr. at 395, 400). This inference is not warranted here. PPC presented no
evidence of any investment in research and development related to the ‘539 design patent. The
‘539 design patent is a continuation of U.S. utility patent application number 08/910,509 (“the
‘509 application”), which is also the parent application of the asserted ‘194 patent. See ‘194
patent (CX-2). The ‘509 utility application, the ‘194 patent, and the ‘539 design patent all
contain the exact same figures. Compare Figures 21 and 22 of the ‘194 patent (CX-2) and ‘539
design patent (CX-3). Without a showing to the contrary, we find that Mr. Montena’s salary,

time, effort, and use of PPC’s equipment and facilities are more likely attributable to his

'8 Commissioner Lane finds that Complainant, PPC, did not establish a domestic industry
in relation to the ‘539 patent. She finds that PPC’s expenses associated with the [[  ]] litigation
do not constitute a substantial investment in exploitation of the ‘539 patent through licensing
under section 337(a)(3)(C). Thus, Commissioner Lane would reverse the ALJ’s determination,
and terminate the investigation as to the ‘539 patent with a finding of no violation.
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development of the structural and functional design of the connector embodied in the ‘509 utility
application and the ‘194 patent, than to his development of the ornamental design embodied in
the ‘539 design patent. Moreover, PPC admits that it has not made a product covered by the ‘539
design patent. Accordingly, we conclude that any time and resources spent by PPC in
researching or developing the ornamental design of the ‘539 design patent, even if they could be
considered investments, are minimal and do not themselves constitute the “substantial”
investment required by section 337(a)(3)(C)."

We decline to consider PPC’s expenses related to its EX connectors because those
connectors are covered by the ‘194 patent, not the ‘539 design patent. Although the 194 patent
is in the same family as the ‘539 design patent, our statute specifically requires PPC to show a
substantial investment in the exploitation of the patent at issue. PPC Rep. Br. at 135-36.
Accordingly, we reject PPC’s reliance on its EX connectors.

PPC further claims that its patent infringement litigation with [[ ]] should be considered
an exploitation of the ‘539 design patent through licensing, because it resulted in a license
covering the [[ 1] connector. As discussed above, however, we find that patent infringement
litigation activities and their associated costs are not inherently related to licensing. A patent
gives the patent holder a right to exclude others from infringing the patent. 35 U.S.C. § 271(a).
When the patent holder files a patent infringement lawsuit, the patentee is simply exercising that

right. PPC provided little if any evidence that it was seeking a license from [[ ]] rather than the

¥ We do not address the issue of whether and to what extent activities to develop a
patented invention can be considered “exploitation” under the statute.
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permanent injunction it actually sought and received from the district court. The generalized
testimony of PPC’s former Vice President and General Counsel, Stephen Malak, that PPC always
tried to resolve infringement issues through other means before engaging in litigation, is not
sufficient on its own to make this showing. Malak Tr. 153:21-154:9; 157:12-158:9. Moreover,
the link between the litigation and licensing is particularly attenuated here because the subject
license relied upon issued more than two years after the litigation terminated.

However, PPC’s litigation activities and costs, including any relevant costs associated
with conducting settlement negotiations and drafting and negotiating the license, may be related
to licensing if, for instance, the patentee and accused infringer were in licensing negotiations
before the suit was ﬁled‘ or while it was ongoing, if the patentee made a concerted effort to
license the patent, or if the patentee has an established licensing program. The record is not fully
developed on these points. Therefore, we vacate the ALJ’s determination that PPC met the
domestic industry requirement for the ‘539 design patent and remand for further proceedings
consistent with this opinion.

On remand, PPC must show that eéch asserted litigation activity is related to licensing. In
addition, PPC must show that these activities are related to the ‘539 design patent. For example,
although the [[  ]] litigation was clearly connected to the ‘539 design patent, the license makes
no mention of the patent. And finally, PPC must document the costs incurred for each activity.
PPC cannot rely on its broad allegation that it spent [[ 1] on its litigation with [[  ]] and
that this is a substantial investment ih the patent’s exploitation through licensing. Litigation

activities may need to be broken down into their constituent parts. The ALJ may presume that
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license drafting and execution are associated with licensing, but PPC must still prove that the
license is related to the patent at issue and what the related costs were. As described above, the
ALJ may also consider the presence and number of licenses and the presence of documents or
activities soliciting licenses as well as any other relevant evidence to determine whether there has
been “substantial” investment in exploitation through licensing.

Before the ALJ, PPC relied on its litigation with Corning Gilbert Inc. (“Corning Gilbert”)
and the ALJ relied on it in his decision as well. ID at 122. PPC sued Corning Gilbert for patent
infringement of the ‘539 design patent on August 21, 2001, only months after filing suit against
[l 1], in the United States District Court for the District of Arizona. See Malak Tr. at 190:24-
191:9. This case was dismissed on February 25, 2004 based on a settlement agreement. Id. PPC
has not shown that a license issued, nor has PPC asserted that this litigation was in pursuit of a
license. Because we concluded above that patent infringement litigation activities alone cannot
form the basis of a domestic industry, we do not consider PPC’s Corning Gilbert litigation in
determining whether there has been a substantial investment in the exploitation of the 539
design patent. In addition, PPC does not appear to renew its arguments relating to the Corning
Gilbert litigation before the Commission. Accordingly, we do not believe remand is necessary to
determine if this litigation is related to licensing.

Finally, PPC asks the Commission to consider several cease-and-desist letters. Cease-
and-desist letters are not inherently related to licensing, as they may simply instruct the recipient
to cease the infringing activity. On the other hand, they may be related to licensing if, for

example, they offer the recipient the option of taking a license or they form part of a concerted
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licensing program or effort. If PPC wishes to rely on these letters, it must show on remand that
the cease-and-desist letters are related to licensing, and are related to the ‘539 design patent.
PPC must also establish the costs of drafting and sending those letters.

The Commission has determined to extend the target date to allow the ALJ time to set a
schedule and a new target date to accommodate the remand proceedings.

IV. REMEDY

Section 337 provides that, “[i]f the Commission determines, as a result of an
investigation under this section, that there is a violation of this section, it shall direct that the
articles concerned, imported by any person violating the provision of this section, be excluded
from entry into the United States . .. .” 19 U.S.C. § 1337(d)(1). The Commission issues two
types of exclusion orders under this provision, a “limited exclusion order” and a “general
exclusion order.” See Kyocera Wireless Corp. v. Int’l Trade Comm’n, 545 F.3d 1340, 1356 (Fed.
Cir. 2008). When a violation is established, a limited exclusion order is typically appropriate
unless under section 337(d)(2), a complainant shows that “(A) a general exclusion from entry of
articles is necessary to prevent circumvention of an exclusion order limited to products of named
persons; or (B) there is a pattern of violation of this section and it is difficult to identify the
source of infringing goods.” 19 U.S.C. § 1337(d)(2). “Because of its considerable impact on
international trade, potentially extending beyond the parties and articles involved in the
investigation, more than just the interests of the parties is involved. Therefore, the Commission
exercises caution in issuing general exclusion orders . . ..” Certain Agricultural Tractors Under

50 Power Takeoff Horsepower, Inv. No. 337-TA-380, Comm’n. Op. at 21 (Mar. 12, 1997).
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- PPC has requested that the Commission issue a general exclusion order based on a
finding that the defaulting respondents have violated section 337 with respect to the ‘539, ‘076,
257, and ‘194 patents. When complainant requests a limited exclusion order against defaulting
respondents, “the Commission shall presume the facts alleged in the complaint to be true.” 19
C.F.R. § 210.16(c)(1). This presumption does not apply when general exclusion orders are
sought, because suph orders “are directed to goods from all sources, including future and
unknown current importers.” Certain Plastic Molding Machines With Control Systems Having
Programmable Operator Interfaces Incorporating General Purpose Computers, and
Components Thereof, Inv. No. 337-TA-462, Comm’n. Op. at 6 (Apr. 2, 2003). Instead, to issue a
general exclusion order based on a violation of section 337 by defaulting respondents,
complainant must establish that a violation has occurred by “substantial, reliable, and probative
evidence ....” 19 U.S.C. § 1337(g)(2)(B). Only then will the Commission consider whether to
issue a general exclusion order.

The ALJ recommended a general exclusion order for the ‘194 and ‘076 patents. For both
patents, he found that a general exclusion order “is necessary to prevent circumvention of a
limited exclusion order” under section 337(d)(2)(A). The ALIJ found a likelihood of
circumvention based on evidence that defaulting respondents Yangzhou ZE, Yangzhou FTC, and
ZE are alter egos fof another defaulting respondent, Fei Yu, all of which are involved in the sale
and importation of the accused connectors. He also based his conclusion on “the ease with

which individual(s) operating these entities could establish new companies and continue to sell
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infringing compression connectors for importation if barred by a limited exclusion order.” ID at
129-30 (citations omitted).

In connection with the ‘194 patent, but not the ‘076 patent, the ALJ also found that “there
is a pattern of violation of this section and it is difficult to identify the source of infringing
goods” under section 337(d)(2)(B). He based this finding on (1) infringement by the defaulting
respondents; (2) infringement by respondents Edali and Aska who were terminated from this
investigation based on a consent order (Order No. 5); (3) testimony regarding two prior lawsuits
that resulted in favorable verdicts that the ‘194 patent is valid and infringed; and (4) testimony
regarding two more lawsuits that resulted in licenses to practice the ‘194 patent. Id. at 132. The
ALJ credited PPC’s evidence of ““certain non-respondents selling for irﬁportation, importing, or
selling after importation coaxial cable connectors alleged to infringe claims 1 and 2 of the ‘194
patent.” Id. at 133 (citing Complainant PPC’s Findings of Fact at IIL.C.5.1-20, IIIC.8.1-
[IC.12.20, IML.C.16.1-20, and 1I1.C.19.1-20).

The ALJ found that it is difficult to identify the source of the products that infringe the
‘194 patent based on testimony of PPC’s witnesses, Mr. Malak, Mr. White, and Mr. Noll,
regarding several instances in which alleged infringers refused to name their suppliérs (Malak Tr.
at 156:3-23), the widespread availability of allegedly infringing connectors on the Internet and
the difficulty Mr. White had in identifying the source of these connectors (White Tr. at 622:20-
625:22), and Mr. Noll’s experiences with foreign companies concealing their connector

manufacturing activity from PPC by restricting access to their facilities, failing to provide
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identity markings on their connectors, and mismarking their connectors with PPC’s name (Noll
Tr. at 1449:9-1451:17; 1468:1-7). ID at 132-34; CX-307.

A. Remedy for the ‘194 Patent

The evidence shows that, with respect to the ‘194 patent, “there is a pattern of violation of
this section and it is difficult to identify the source of infringing goods” as required by section
337(d)(2)(B). Thus, we find the appropriate remedy for the section 337 violation is a general
exciusion order. We agree with the ALJ that the section 337 violations by respondents Edali and
Aska, who were terminated by consent order, as well as the violations by the defaulting
respondents are all probative of a pattern of violation. ID at 132-133. Although an infringement
finding by a district court does not necessarily indicate that a violation of section 337 has
occurred, we find PPC’s successful assertions of the ‘194 patent probative of a pattern of
violation because they show that there were numerous sources of infringing goods. See Malak
Tr. at 181:12-183:21, 192:17-193:11. We agree with the ALJ that PPC’s cease-and-desist
campaign against alleged infringement by non-respondents also tends to show a pattern of
violation with respect to the ‘194 patent. ID at 133-34. Indeed, some of the addressees of the
cease-and-desist letters in the record are located abroad and PPC suspected them of importing
their coaxial cable connectors into the United States. See CX-90C.

We further agree with the ALJ that PPC has established that it is difficult to identify the
source of the infringing products. ID at 134-35. The evidence shows that distributors of
allegedly infringing connectors refuse to identify their suppliers. Malak Tr. at 156:3-23; ID at

134-35. Moreover, the allegedly infringing cable connectors are widely available for sale on the
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Internet but, in most cases, the source of these connectors cannot be identified. White Tr. at
622:20-625:22; ID at 135-36. In some cases, foreign companies have even concealed their
connector manufacturing activity from PPC by restricting access to their facilities, failing to
provide identifying markings on their connectors, or mismarking their connectors with PPC’s
name. Noll Tr. at 1449:9-1451:17; 1468:1-7; CX-307; ID at 135-56. We find that the lack of
clarity regarding the relationship between defaulting respondents ZE, Yangzhou ZE, and
Yangzhou FTC with Fei Yu also suggests that it is difficult to identify the source of infringing
connectors.

We reject, however, PPC’s argument that, under section 337(d)(2)(A), “a general
exclusion order is necessary to prevent circumvention of a limited exclusion order” covering the
‘194 patent. We find that PPC’s lack of knowledge about the relationship between the defaulting
respondents is insufficient to infer an intent to circumvent the Commission’s remedial order.
Nevertheless, based on section 337(d)(2)(B) and the evidence of a pattern of violation and
unknown sources, we have determined to issue a general exclusion order to remedy the violation
of section 337 that has occurred in connection with the ‘194 patent.

B. Remedy for the ‘076 Patent

The appropriate remedy for the section 337 violation with respect to the ‘076 patent is a
limited exclusion order because PPC has not met the requirements of section 337(d)(2)(A) or
(B). Wé find that infringement by the defaulting respondents and two other non-respondents is
insufficient to establish a “pattern of violation” under section 337(d)(2)(B). Moreover, PPC has

not shown that a general exclusion order is necessary to prevent circumvention in this case. The
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Commission’s limited exclusion order excludes products found to infringe that are manufactured
or imported by or on behalf of the defaulting respondents, as well as their “affiliated companies,
parents, subsidiaries, or other related business entities, or their successors or assigns.” Thus,
even if the defaulting respondents were to form new entities, their actions would be covered by
the Commission’s limited exclusion order. See Ground Fault Circuit Interrupters and Products
Containing Same, Inv. No. 337-TA-615, Comm’n. Op. at 26 (Mar. 26, 2009). Accordingly, we
have determined t‘o issue a limited exclusion order to remedy the violation of section 337 that has
occurred with respect to the ‘076 patent. Based upon the language of this order, CBP should
exclude only the covered products of the defaulting respondents, Hanjiang Fei Yu Electronics
Equipment Factory of China, Zhongguang Electronics of China, Yangzhou Zhongguang
Electronics Co. of China, and Yangzhou Zhongguang Foreign Trade Co. Ltd. of China and their
“affiliated companies, parents, subsidiaries, or other related business entities, or their successors
or assigns.”
V. THE PUBLIC INTEREST

When determining whether to issue remedial orders for a violation of section 337, the
Commission weighs the effect of the orders on four public interest factors: (1) the public health
and welfare, (2) competitive conditions in the U.S. economy, (3) the production of like or
directly competitive articles in the U.S., and (4) U.S. consumers. 19 U.S.C. § 1337(d). The IA
does not believe there are any public interest concerns that would preclude issuance of the
exclusion orders. IA Br. at 40. In the IA’s view, there are no major public health and welfare

implications and there is no evidence that U.S. demand for coaxial cable connectors cannot be
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met by other entities, including PPC. Id. PPC agrees with the IA. PPC Br. at 85-86. No one

argues otherwise.

We agree with the TA and PPC that the exclusion orders do not implicate any of the
statutory “public interest” factors. Thus, having considered the submissions of the parties in light
of the statutory factors set forth in 19 U.S.C. § 1337(d), we find that the public interest does not
preclude issuance of the exclusion orders.

VI. BOND

When the Commission issues an exclusion order, infringing products are nonetheless
entitled to entry under bond during the Presidential review period. 19 U.S.C. § 1337(j). The
Commission must set the amount of the bond at a level sufficient to protect complainants from
injury. Id. When reliable pricing information is available, the Commission has often set the
bond amount at a level that would eliminate the differential between the domestic product and
the imported, infringing product. See Certain Microsphere Adhesives, Processes for Making
Same, and Products Containing Same, Including Self-stick Repositionable Notes, Inv. No. 337-
TA-366, USITC Pub. 2949, Comm’n. Op., 1996 ITC LEXIS 280, at *44 (1996). It is
Complainant’s burden to present evidence to support its recommended bond and the failure to do
so may result in no bond being set. Certain Liquid Crystal Display Devices, Inv. 337-TA-631,
Commission Op. at 27-28 (2009) (failure to present price differential evidence precluded a
bond); Certain Rubber Antidegradants, Inv. No. 337-TA-533 Commission Op. at 40 (2006)
(rejecting request for a 100% bond, and stating that “[i]n our view, the complainant has the

burden of supporting any proposition it advances, including the amount of bond.”).
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Here, the ALLJ recommended a bond of 13 cents per infringing article. ID at 161-63. The

ALIJ based his recommendation on the testimony of PPC’s Vice President of Sales regarding a
price differential between its EX connector and “offshore products or knockoffs.” Id. at 162
(quoting White Tr. at 634:15-635:1).

The ALIJ credited the testimony from PPC’s witness that the price differential is about 13
cents per connector, although ALJ acknowledged that this testimony was an estimate. ID at 148-
51. Complainant was not able to obtain the necessary discovery from the defaulting respondents
because of their failure to participate in the investigation. PPC should not be penalized for this.
Therefore, we have determined to set a bond of 13 cents for products of the defaulting
respondents covered by the limited exclusion order. As to the general exclusion order, however,
we have determined to apply the 13 cent bond only against the covered products of the defaulting
respondents, but because this evidence is an estimate, we have determined to set a zero bond
amount for all other products covered by the general exclusion order.

VII. CONCLUSION

The Commission determined not to review the ALJ’s determination that the defaulting
respondents violated section 337 with respect to the ‘194 and ‘076 patents and has determined to
issue a general exclusion order covering articles that infringe the asserted claims of the ‘194
patent and a limited exclusion order directed to the articles of the defaulting respondents found to
infringe the claim of the ‘076 design patent. We find that these remedies are not precluded by
consideration of the statutory public interest factors. For the Presidential review period, we

determine to set a bond amount of 13 cents per unit for defaulting respondents’ products covered
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by either the general or limited exclusion orders, and zero bond for any other products covered by
the general exclusion order.

The Commission has further determined to modify the ALJ’s construction of two claim
terms found in claim 1 of the ‘257 patent and to affirm the AILJ’s determination that the accused
products of the active respondents Fu-Ching and Gem do not infringe claim 1 of the ‘257 patent
for modified reasons, but reverse his conclusion that complainant PPC’s product meets the
technical prong of the domestic industry requirement and that the four defaulting respondents
violate section 337 with respect to the ‘257 patent. Finally, the Commission has determined to
vacate the ALJ’s finding that a domestic industry exists under section 337(a)(3)(C) with respect

to the ‘539 patent and remand to the ALJ for further proceedings.

Hestposs

Marilyn R. Abbott
Secretary to the Commission

By order of the Commission.

Issued: April 14, 2010
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of
Investigation No. 337-TA-650
CERTAIN COAXIAL CABLE CONNECTORS
AND COMPONENTS THEREOF AND
PRODUCTS CONTAINING SAME

NOTICE OF COMMISSION ISSUANCE OF A GENERAL EXCLUSION ORDER, A
LIMITED EXCLUSION ORDER, AND A REMAND ORDER; EXTENSION OF
TARGET DATE

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
determined that there is a violation of 19 U.S.C. § 1337 by Hanjiang Fei Yu Electronics
Equipment Factory of China; Zhongguang Electronics of China; Yangzhou Zhongguang
Electronics Co. of China; and Yangzhou Zhongguang Foreign Trade Co. Ltd. of China
(collectively, “defaulting respondents™) with respect to U.S. Patent Nos. 6,558,194 (“the ‘194
patent”) and D519,076 (“the ‘076 patent”) in the above-captioned investigation. The
Commission has also determined that neither respondents Fu-Ching Technical Industry Co., Ltd.
of Taiwan (“Fu-Ching”), Gem Electronics, Inc. of Windsor, Connecticut (“Gem”) (collectively,
“active respondents”) nor the defaulting respondents have violated section 337 in connection
with U.S. Patent No. 5,470,257 (“the ‘257 patent”). The Commission has determined to issue a
general exclusion order and a limited exclusion order. The Commission has also determined to
issue a remand order remanding the portion of the investigation relating to U.S. Patent No.
D440,539 (“the ‘539 patent”) to the administrative law judge (“ALJ”) for further proceedings.
The Commission has determined to extend the target date by 61 days until June 1, 2010.

FOR FURTHER INFORMATION CONTACT: Daniel E. Valencia, Office of the General
Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C. 20436,
telephone (202) 205-1999. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street,
S.W., Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at http.//www.usitc.gov. The
public record for this investigation may be viewed on the Commission’s electronic docket
(EDIS) at http.//edis.usitc.gov. Hearing-impaired persons are advised that information on this
matter can be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on May



30, 2008, based on a complaint filed by John Mezzalingua Associates, Inc. d/b/a PPC, Inc. of
East Syracuse, New York (“PPC”). 73 Fed. Reg. 31145 (May 30, 2008). The complaint alleged
violations of section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) in the importation into the
United States, the sale for importation, and the sale within the United States after importation of
certain coaxial cable connectors and components thereof and products containing the same by
reason of infringement of the ‘257, ‘539, ‘194, and ‘076 patents. The complaint named eight
respondents. After institution, two respondents were terminated from the investigation based on
consent orders, and the following four respondents were found in default: Hanjiang Fei Yu
Electronics Equipment Factory of China; Zhongguang Electronics of China; Yangzhou
Zhongguang Electronics Co. of China; and Yangzhou Zhongguang Foreign Trade Co. Ltd. of
China. The only respondents actively remaining in this investigation are Fu-Ching and Gem.

On October 13, 2009, the ALJ issued his final initial determination (“ID”) finding, based
on substantial, reliable, and probative evidence, that the defaulting respondents violated section
337 in the importation into the United States, the sale for importation, and the sale within the
United States after importation of certain coaxial cable connectors and components thereof and
products containing the same by reason of infringement of the ‘257, ‘539, ‘076, and ‘194 patents.
The ALJ found that the active respondents have not violated section 337. Based upon petitions
for review filed by PPC and the Commission Investigative Attorney, the Commission, on
December 14, 2009, determined to review (1) the ALJ’s findings and conclusions relating to
whether a violation of section 337 has occurred with respect to the 257 patent, including the
issues of claim construction, infringement, validity, and domestic industry and (2) the ALJ’s
finding that PPC has met the domestic industry requirement for the ‘539 patent.

In its review notice, the Commission asked several questions regarding the issues on
review, and invited the public to comment on the domestic industry requirement under section
337(a)(3)(C), 19 U.S.C. § 1337(a)(3)(C). On January 13, 2010, the parties filed opening
submissions addressing the issues on review as well as remedy, public interest, and bonding, and
on January 27, 2010, the parties filed response submissions. Several non-parties also filed
submissions addressing the questions regarding domestic industry in the Commission’s review
notice.

On January 29, 2010, the law firm of Covington and Burling LLP filed, on behalf of
several non-parties, a motion for leave to correct a reply submission, which it had timely filed on
January 27, 2010. No one opposed this motion. The Commission has determined to grant this
motion.

Having examined the record of this investigation, including the ALJ’s final ID and all the
written submissions, the Commission has determined to vacate in part the ALJ’s finding that
complainant PPC established a domestic industry for the ‘539 patent and to issue an order
remanding the portion of the investigation relating to the ‘539 patent to the ALJ for further
proceedings. The Commission has also determined to modify the ALJ’s constructions of
“fastener means” and “engagement means” in the ‘257 patent and consequently reverse the ALJ’s
finding that complainant PPC established a domestic industry for the ‘257 patent and his finding
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that a violation has occurred with respect to the ‘257 patent. The Commission has determined
that the defaulting respondents violated section 337 by reason of infringement of the ‘076 and
194 patents. The Commission has determined that the active respondents, Fu-Ching and Gem,
did not violate section 337.

The Commission has determined that the appropriate form of relief is a limited exclusion
order and a general exclusion order. The limited exclusion order prohibits the unlicensed entry
of coaxial cable connectors and components thereof and products containing the same that
infringe the claim of the ‘076 design patent and are manufactured abroad by or on behalf of, or
imported by or on behalf of, any of the defaulting respondents. The general exclusion order
prohibits the unlicensed entry of coaxial cable connectors and components thereof and products
containing the same that infringe claim 1 and/or 2 of the ‘194 patent.

The Commission further determined that the public interest factors enumerated in section
337(d) (19 U.S.C. § 1337(d)) do not preclude issuance of the limited exclusion order and the
general exclusion order. Finally, the Commission determined that the amount of bond during the
Presidential review period (19 U.S.C. § 1337(j)) shall be in the amount of thirteen (13) cents per
coaxial connector of the defaulting respondents that is subject to the limited exclusion order or
the general exclusion order. No bond is required for any other coaxial cable connector or
component thereof or product containing the same covered by the general exclusion order. The
Commission’s order was delivered to the President and the United States Trade Representative
on the day of its issuance.

Finally, the Commission has determined to extend the target date from March 31, 2010,
to June 1, 2010, to allow the ALJ time to consider the Commission’s remand instructions. The
Commission has instructed the ALJ to make his determination on remand at the earliest
practicable time, and to extend the target date of the above-captioned investigation as he deems
necessary to accommodate the remand proceedings.

The authority for the Commission’s determination is contained in section 337 of the
Tariff Act of 1930, as amended (19 U.S.C. § 1337), and in sections 210.42-50 of the
Commission’s Rules of Practice and Procedure (19 C.F.R. §§ 210.42-50).

By order of the Commission.

Marilyn R.Abbott
Secretary to the Commission

Issued: March 31, 2010



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN COAXIAL CABLE
CONNECTORS AND COMPONENTS OF Inv. No. 337-TA-650
THE SAME AND PRODUCTS
CONTAINING THE SAME

GENERAL EXCLUSION ORDER

The Commission has determined that there is a violation of section 337 of the Tariff Act
0f 1930 (19 U.S.C. § 1337) in the unlawful importation and sale by Hanjiang Fei Yu Electronics
Equipment Factory, Zhongguang Electronics, Yangzhou Zhongguang Electronics Co., Ltd., and
Yangzhou Zhongguang Foreign Trade Co., Ltd., each of Yangzhou, China (“the Respondents™)
of certain coaxial cable connectors that infringe one or more of claims 1 and 2 of U.S. Patent No.
6,558,194 (“the ‘194 patent”). Having reviewed the record in this investigation, including the
written submissions of the parties, the Commission has made a determination on the issues of
remedy, the public interest, and bonding for the ‘194 patent. The Commission has determined
that a general exclusion from entry for consumption is the appropriate remedy because there is a
pattern of violation of section 337 and it is difficult to identify the source of infringing products.
Accordingly, the Commission has determined to issue a general exclusion order prohibiting the

unlicensed importation of infringing coaxial cable connectors.
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The Commission has also determined that the public interest factors enumerated in 19
U.S.C. §§ 1337(d) do not preclude the issuance of the general exclusion order, and that the bond
during the Presidential review period shall be in the amount of 13 cents per unit for Respondents’
~ coaxial cable connectors.

Accordingly, the Commission hereby ORDERS that:

1. Coaxial cable connectors covered by one or more of claims 1 and 2 of U.S. Patent
No. 6,558,194 are excluded from entry for consumption, entry for consumption from a foreign-
trade zone, or withdrawal from a warehouse for consumption, for the remaining term of the
patent, except under license of the patent owner or as provided by law.

2. Notwithstanding paragraph 1 of this Order, the aforesaid coaxial cable connectors
are entitled to entry into the United States for consumption, entry for consumption from a
foreign-trade zone, or withdrawal from a warehouse for consumption, under bond in the amount
of 13 cents per imported coaxial cable connector of Respondents and otherwise without bond,
from the day after this Order is received by the United States Trade Representative as delegated
by the President, 70 Fed. Reg. 43251 (July 21, 2005), until such time as the United States Trade
Representative notifies the Commission that this action is approved or disapproved but, in any
event, not later than sixty (60) days after the date of receipt of this action.

3. At the discretion of U.S. Customs and Border Protection ("CBP") and pursuant to
procedures it establishes, persons seeking to import coaxial cable connectors that are potentially
subject to this Order may be required to certify that they are familiar with the terms of this Order,

that they have made appropriate inquiry, and thereupon state that, to the best of their knowledge
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and belief, the products being imported are not excluded from entry under paragraph 1 of this
Order. At its discretion, Customs may require persons who have provided the certification
described in this paragraph to furnish such records or analyses as are necessary to substantiate the
certification.

4, In accordance with 19 U.S.C. § 1337(1), the provisions of this Order shall not
apply to coaxial cable connectors imported by and for the use of the United States, or imported
for, and to be used for, the United States with the authorization or consent of the Government.

5. The Commission may modify this Order in accordance with the procedure
described in section 210.76 of the Commission’s Rules of Practice and Procedure (19 C.F.R.

§ 210.76).

6. The Commission Secretary shall serve copies of this Order upon each party of
record in this investigation and upon the Department of Health and Human Services, the
Department of Justice, the Federal Trade Commission, and the Bureau of Customs and Border
Protection.

7. vNotice of this Order shall be published in the Federal Register.

By order of the Commission.

S

Marilyn R. )
Secretary to the Commission

Issued: March 31, 2010



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN COAXIAL CABLE Inv. No. 337-TA-650
CONNECTORS AND COMPONENTS OF
THE SAME AND PRODUCTS
CONTAINING THE SAME

LIMITED EXCLUSION ORDER

The Commission has determined that there is a violation of section 337 of the Tariff Act
of 1930, as amended, 19 U.S.C. § 1337, in the unlawful importation and sale by Hanjiang Fei Yu
Electronics Equipment Factory, Zhongguang Electronics, Yangzhou Zhongguang Electronics
Co., Ltd., and Yangzhou Zhongguang Foreign Trade Co., Ltd., each of Yangzhou, China (“the
Respondents™) of coaxial cable connectors by reason of infringement of the claim of U.S. Design
Patent No. D519,076 (“the ‘076 patent”). Having reviewed the record in this investigation,
including the written submissions of the parties, the Commission has made a determination on
the issues of remedy, the public interest, and bonding for the ‘076 patent. The Commission has
determined that the appropriate form of relief is a limited exclusion order prohibiting the
unlicensed entry of infringing coaxial cable connectors manufactured by or on behalf of, or
imported by or on behalf of, Respondents or any of their affiliated companies, parents,
subsidiaries, licensees, or other related business entities, or their successors or assigns.

The Commission has determined that the public interest factors enumerated in 19 U.S.C.

§§ 1337 (d) do not preclude issuance of the limited exclusion order. Finally, the Commission has
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determined that the bond during the Presidential review period shall be in the amount of 13 cents
per coaxial cable connectors that are subject to this order.

Accordingly, the Commission hereby ORDERS that:

1. Coaxial cable connectors covered by the claim of U.S. Design Patent No.
D519,076 that are manufactured abroad by or on behalf of, or imported by or on behalf of,
Respondents or any of their affiliated companies, parents, subsidiaries, or other related business
entities, or their successors or assigns are excluded from entry for consumption into the United
States, entry for consumption from a foreign trade zone, or withdrawal from a warehouse for
consumption, for the remaining term of the patent, except under license of the patent owner or as
provided by law.

2. Notwithstanding paragraph 1 of this Order, the aforesaid products are enﬁtled to
entry for consumption into the United States, entry for consumption from a foreign trade zone, or
withdrawal from a warehouse for consumption, under bond in the amount of 13 cents per unit of
imported coaxial cable connectors, from the day after this Order is received by the United States
Trade Representative as delegated by the President, 70 Fed. Reg. 43251 (July 21, 2005), until
such time as the United States Trade Representative notifies the Commission that this action is
approved or disapproved but, in any event, not later than sixty (60) days after the date of receipt
of this action.

3. At the discretion of U.S. Customs and Border Protection ("CBP") and pursuant to
procedures it establishes, persons seeking to import coaxial cable connectors that are potentially

subject to this Order may be required to certify that they are familiar with the terms of this Order,
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that they have made appropriate inquiry, and thereupon state that, to the best of their knowledge
and belief, the products being imported are not excluded from entry under paragraph 1 of this
Order. At its discretion, Customs may require persons who have provided the certification
described in this paragraph to furnish such records or analyses as are necessary to substantiate the
certification.

4, In accordance with 19 U.S.C. § 1337(1), the provisions of this Order shall not
apply to coaxial cable connectors that are imported by and for the use of the United States, or
imported for, and to be used for, the United States with the authorization or consent of the
Government.

5. The Commission may modify this Order in accordance with the procedures
described in Rule 210.76 of the Commission’s Rules of Practice and Procedure, 19 C.F.R. §
210.76.

6. The Commission Secretary shall serve copies of this Order upon each party of
record in this investigation and upon the Department of Health and Human Services, the
Department of Justice, the Federal Trade Commission, and Customs and Border Protection.

7. Notice of this Order shall be published in the Federal Register.

By Order of the Commission.

Marilyn R.
Secretary to the Commission

Issued: March 31, 2010



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of
Investigation No. 337-TA-650
CERTAIN COAXIAL CABLE CONNECTORS
AND COMPONENTS THEREOF AND
PRODUCTS CONTAINING SAME

REMAND ORDER

The Commission instituted this investigation on May 30, 2008, based on a complaint
filed by John Mezzalingua Associates, Inc. d/b/a PPC, Inc. of East Syracuse, New York (“PPC”).
73 Fed. Reg. 31145 (May 30, 2008). The complaint alleged violations of section 337 of the
Tariff Act of 1930 (19 U.S.C. § 1337) in the importation into the United States, the sale for
importation, and the sale within the United States after importation of certain coaxial cable
connectors and components thereof and products containing the same by reason of infringement
of U.S. Patent Nos. 5,470,257 (“the ‘257 patent™); D440,539 (“the ‘539 patent”); 6,558,194 (“the
‘194 patent™); and D519,076 (“the ‘076 patent”). The complaint named eight respondents. After
institution, two respondents were terminated from the investigation based on consent orders, and
the following four respondents were found in default: Hanjiang Fei Yu Electronics Equipment
Factory of China; Zhongguang Electronics of China; Yangzhou Zhongguang Electronics Co. of
China; and Yangzhou Zhongguang Foreign Trade Co. Ltd. of China. The only respondents
remaining in this investigation are Fu-Ching Technical Industry Co., Ltd. of Taiwan (“Fu-
Ching”) and Gem Electronics, Inc. of Windsor, Connecticut (“Gem”) (collectively, “active
respondents”).

On October 13, 2009, the Administrative Law Judge issued his final initial determination

(“ID”) finding, based on substantial, reliable, and probative evidence, that the defaulting



respondents violated section 337 in the importation into the United States, the sale for
importation, and the sale within the United States after importation of certain coaxial cable
connectors and components thereof and products containing the same by reason of infringement
of the ‘257, °539, 076, and ‘194 patents. The Administrative Law Judge found that the active
respondents have not violated section 337. Based upon petitions for review filed by PPC and the
Commission Investigative Attorney, the Commission, on December 14, 2009, determined to
review (1) the Administrative Law Judge’s findings and conclusions relating to whether a
violation of section 337 has occurred with respect to the ‘257 patent, including the issues of
claim construction, infringement, validity, and domestic industry and (2) the Administrative Law
Judge’s finding that PPC has met the domestic industry requirement for the ‘539 patent.

Having examined the record of this investigation, including the Administrative Law
Judge’s final ID and all the written submissions, the Commission has determined inter alia that
the active respondents, Gem and Fu-Ching, are not in violation of section 337 and that the
defaulting respondents have violated section 337 by reason of infringement of the ‘076 and 194
patents. The Commission has determined to vacate in part the Administrative Law Judge’s
finding that complainant PPC established a domestic industry for the ‘539 patent and to remand
the portion of the investigation relating to the ‘539 patent to the Administrative Law Judge for
further proceedings.

Accordingly, the Commission hereby ORDERS that:

1. The question of whether PPC has made a substantial investment in

exploitation of the ‘539 patent is remanded to the Administrative Law
Judge for a remand initial determination (“RID”) consistent with the

principles set forth in the Commission’s Opinion.

2. The Administrative Law Judge shall make findings consistent with the



Commission opinion and shall consider, among other things, (1) what is the cost
of each individual activity alleged by PPC to be related to licensing, (2) whether
each individual activity and its cost is associated with licensing, and (3) whether
each individual activity and its cost is associated with the ‘539 patent.

3. The Administrative Law Judge shall issue his RID at the earliest practicable time.

4. The Administrative Law Judge shall issue an initial determination within 30 days
of this Order extending the target date as he deems necessary to accommodate the
remand proceedings and a three (3) month period of Commission review.

5. The RID will be processed in accordance with Commission rules 210.42-46. Any
petitions for review will be due 10 days after service of the RID. Responses to
any petition for review will be due 7 days after service of the petition. The RID
will become the Commission’s final determination 45 days after issuance unless
the Commission orders review.

6. The Administrative Law Judge may otherwise conduct the remand proceedings as
he deems appropriate, including reopening the record.

7. The Secretary shall serve copies of this Order upon each party of record in this
investigation.

8. Notice of this Order shall be published in the Federal Register.

By order of the Commission.

Secretary to the Commission

Issued: March 31,2010
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of
CERTAIN COAXIAL CABLE CONNECTORS Investigation No. 337-TA-650
AND COMPONENTS THEREOF AND
PRODUCTS CONTAINING SAME

NOTICE OF COMMISSION DETERMINATION TO REVIEW-IN-PART A FINAL
DETERMINATION FINDING A VIOLATION OF SECTION 337; SCHEDULE FOR
FILING WRITTEN SUBMISSIONS ON THE ISSUES UNDER REVIEW AND ON
REMEDY, THE PUBLIC INTEREST, AND BONDING; EXTENSION OF THE
TARGET DATE TO MARCH 17, 2010

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
determined to review a portion of the final initial determination (“ID”) issued by the presiding
administrative law judge (“ALJ”) on October 13, 2009, finding a violation of section 337 and to
request briefing on the issues under review and on remedy, the public interest, and bonding. The

Commission has also determined to extend the target date in the above-identified investigation to
March 17, 2010.

FOR FURTHER INFORMATION CONTACT: Daniel E. Valencia, Office of the General
Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C. 20436,
telephone (202) 205-1999. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street,
S.W., Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at Attp./ www.usitc.gov. The
public record for this investigation may be viewed on the Commission’s electronic docket
(EDIS) at http.//edis. usitc.gov. Hearing-impaired persons are advised that information on this

~-matter-can-be-obtained by-contacting the Commission’s-FDD terminal-on-(202)-205-1810:

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on May
30, 2008, based on a complaint filed by John Mezzalingua Associates, Inc. d/b/a PPC, Inc. of
East Syracuse, New York (“PPC”). 73 Fed. Reg. 31145 (May 30, 2008). The complaint alleged
violations of section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) in the importation into the
United States, the sale for importation, and the sale within the United States after importation of
certain coaxial cable connectors and components thereof and products containing the same by



reason of infringement of U.S. Patent Nos. 5,470,257 (“the ‘257 patent”); D440,539 (“the ‘539
patent™); 6,558,194 (“the ‘194 patent”); and D519,076 (“the 076 patent”). The complaint named
eight respondents. After institution, two respondents were terminated from the investigation
based on consént orders, and the following four respondents were found in default: Hanjiang Fei
Yu Electronics Equipment Factory of China; Zhongguang Electronics of China; Yangzhou
Zhongguang Electronics Co. of China; and Yangzhou Zhongguang Foreign Trade Co. Ltd. of
China (collectively, “defaulting respondents™). The only respondents actively remaining in this
investigation are Fu-Ching Technical Industry Co., Ltd. of Taiwan (“Fu-Ching”) and Gem
Electronics, Inc. of Windsor, Connecticut (“Gem”) (collectively, “active respondents™).

On October 13, 2009, the ALJ issued his final ID finding, based on substantial, reliable, and
probative evidence, that the defaulting respondents violated section 337 in the importation into
the United States, the sale for importation, and the sale within the United States after importation
of certain coaxial cable connectors and components thereof and products containing the same by
reason of infringement of the ‘257, 539, ‘076, and ‘194 patents. The ALJ found that the active
respondents have not violated section 337. Along with the ID, the ALJ issued a recommended
determination on remedy and bonding (“RD”). The Commission investigative attorney (“[A”)
and complainant PPC filed petitions for review of the ID on October 30, 2009. The active
respondents filed a contingent petition for review of the ID on October 30, 2009. The IA, the
active respondents, and PPC each filed responses to the petitions for review on November 9,
20009.

Having examined the record of this investigation, including the ALJ’s final ID, the petitions for
review, and the responses thereto, the Commission has determined to review the final ID in part.
In particular, the Commission has determined to review (1) the findings and conclusions relating
to whether a violation of section 337 has occurred with respect to the ‘257 patent, including the
issues of claim construction, infringement, validity, and domestic industry and (2) the ID’s
finding that PPC has met the domestic industry requirement for the ‘539 patent.

The parties are requested to brief their positions on the issues under review with reference to the
applicable law and the evidentiary record. In connection with its review, the Commission is
particularly interested in responses to the following:

(1) With regard to the claim term “fastener means” in claim 1 of the ‘257 patent, do the
inner circular shoulder 42 and the circular groove 44 shown in the ‘257 patent “attach

said end connector to said system component,” as claimed?

(2) Is there evidence in the record that the structure of the disclosed “fastener means” is

important to the invention of claim 1 of the ‘257 patent? See IMS Tech., Inc. v. Haas
Automation, Inc., 206 F.3d 1422 (Fed. Cir. 2000).

(3) What are the proper legal principles for determining whether an alleged equivalent
performs a claimed function of a means-plus-function limitation in substantially the same
way as the corresponding structure disclosed in the patent? Do male and female BNC
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connectors, male and female RCA connectors, and female F-connectors perform the
attachment function in substantially the same way as the cylindrical internally threaded
structure of the “fastener means” of the ‘257 patent?

(4) With respect to the claim term “engagement means” in claim 1 of the ‘257 patent,
please explain how the corresponding structure “accommodate[s] limited axial movement
of said locking member relative to said connector body between said first position and a
second position??”

(5) Does the second shoulder 50b shown and described in the ‘257 patent perform part of
the claimed function of “accomodat[ing] limited axial movement . . . ?”

(6) If the second shoulder 50b is part of the corresponding structure, how does this affect
the ALJ’s findings on the issues of infringement, validity, and domestic industry with
respect to the ‘257 patent? ‘

(7) Does the normal intended use of the accused connectors of the active respondents

involve separation of the locking member from the connector body? In the context of
your answer, please explain your position on whether the accused connectors infringe
claim 1 of the 257 patent.

(8) With regard to the domestic industry requirement, please cite any evidence in the
record that would indicate that, with respect to the Arris Digicon S connector found by
the ALJ to practice the ‘539 patent, there is in the United States “substantial investment
in plant and equipment” under 19 U.S.C. §1337(a)(3)(A) or “significant employment of
labor or capital” under 19 U.S.C. § 1337(a)(3)(B).

(9) Please cite evidence in the record that PPC has or has not made a “substantial
investment in . . .exploitation” of the ‘539 patent? In your discussion of “investment in . .
. exploitation” of the ‘539 patent, please separately address engineering activities,
research and development activities, and licensing activities. With respect to investments
in licensing, please identify and describe those investments and activities that pre-date
litigation from those that are related to, or post-date litigation.

The parties and members of the public are also asked to comment on the interpretation of section
337(a)(3) as it pertains to licensing.

(10).. The statute provides, in part, that “an industry in the United States shall be

considered to exist if there is in the United States, with respect to the articles protected by
patent, copyright, trademark, or mask work concerned . . . (C) substantial investment in
its exploitation, including engineering, research and development, or licensing.” In
determining whether “investment” in “licensing” is “substantial,” is all spending in
connection with licensing efforts by an intellectual property owner are properly
considered “investment” and, if so, do some kinds of spending in connection with
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licensing efforts merit full weight in the Commission’s analysis of whether total
investment is “substantial” while others merit less weight?

(A) Does Congress’s use of the term “exploitation” in section 337(a)(3)(C)
require the Commission to give greater weight to licensing efforts directed to
bringing the protected article to market as opposed to, for example, efforts seeking
to require an existing producer to take a license for a product it already makes? Is
it significant that Congress grouped “licensing” with “engineering” and “research
and development” in describing exploitation in section 337(a)(3)(C)?

(B) To what extent do legal fees paid by an intellectual property rights holder in
litigation with targeted licensees and/or infringers represent investments in the
exploitation of an intellectual property right within the meaning of section
337(@)(3)(C)?

In connection with the final disposition of this investigation, the Commission may (1) issue an
order that could result in the exclusion of the subject articles from entry into the United States,
and/or (2) issue one or more cease and desist orders that could result in the respondent(s) being
required to cease and desist from engaging in unfair acts in the importation and sale of such
articles. Accordingly, the Commission is interested in receiving written submissions that address
the form of remedy, if any, that should be ordered. If a party seeks exclusion of an article from
entry into the United States for purposes other than entry for consumption, the party should so
indicate and provide information establishing that activities involving other types of entry either
are adversely affecting it or likely to do so. For background, see In the Matter of Certain Devices
for Connecting Computers via Telephone Lines, Inv. No. 337-TA-360, USITC Pub. No. 2843
(December 1994) (Commission Opinion).

If the Commission contemplates some form of remedy, it must consider the effects of that
remedy upon the public interest. The factors the Commission will consider include the effect
that an exclusion order and/or cease and desist orders would have on (1) the public health and
welfare, (2) competitive conditions in the U.S. economy, (3) U.S. production of articles that are
like or directly competitive with those that are subject to investigation, and (4) U.S. consumers.
The Commission is therefore interested in receiving written submissions that address the
aforementioned public interest factors in the context of this investigation.

If the Commission orders some form of remedy, the U.S. Trade Representative, as delegated by
the President, has 60 days to approve or disapprove the Commission’s action. See Presidential
Memorandum of July 21, 2005, 70 Fed. Reg. 43251 (July 26, 2005). During this period, the

subject articles would be entitled to enter the United States under bond, in an amount determined
by the Commission and prescribed by the Secretary of the Treasury. The Commission is
therefore interested in receiving submissions concerning the amount of the bond that should be
imposed if a remedy is ordered.



WRITTEN SUBMISSIONS: The parties to the investigation are requested to file written
submissions on the issues identified in this notice. Parties to the investigation and members of
the public are invited to file written submissions addressing questions (10), (A), and (B) set forth
above regarding the domestic industry requirement of section 337(a)(3)(C). Parties to the
investigation, interested government agencies, and any other interested parties are encouraged to
file written submissions on the issues of remedy, the public interest, and bonding. Such
submissions should address the ALI’s recommendation on remedy and bonding set forth in the
RD. Complainants and the IA are also requested to submit proposed remedial orders for the
Commission’s consideration. Complainants are also requested to state the dates that the patents
at issue expire and the HTSUS numbers under which the accused products are imported. The
written submissions and proposed remedial orders must be filed no later than close of business
on Wednesday, January 13, 2010. Reply submissions must be filed no later than the close of
business on Wednesday, January 27, 2010. No further submissions on these issues will be
permitted unless otherwise ordered by the Commission.

Persons filing written submissions must file the original document and 12 true copies thereof on
or before the deadlines stated above with the Office of the Secretary. Any person desiring to
submit a document to the Commission in confidence must request confidential treatment unless
the information has already been granted such treatment during the proceedings. All such
requests should be directed to the Secretary of the Commission and must include a full statement
of the reasons why the Commission should grant such treatment. See 19 C.F.R. § 210.6.
Documents for which confidential treatment by the Commission is sought will be treated
accordingly. All nonconfidential written submissions will be available for public inspection at
the Office of the Secretary.

TARGET DATE: The target date is extended from February 15, 2010 to March 17, 2010.

The authority for the Commission’s determination is contained in section 337 of the Tariff Act of
1930, as amended (19 U.S.C. § 1337), and in sections 210.42-46 and 210.50 of the
Commission’s Rules of Practice and Procedure (19 C.F.R. §§ 210.42-46 and 210.50).

By order of the Commission.

Secretary to the Smmission

Issued: December 14, 2009
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PUBLIC VERSION

Pursuant to the Notice of Investigation, 73 Fed. Reg. 3 1145 (2008), this is the Initial
Determination of the Investigation in the Matter of Certain Coaxial Cable Connectors and
Components Thereof and Products Containing Same, United States International Trade
Commission Investigation No. 337-TA-650. See 19 C.F.R. § 210.42(a).

With respect to defaulting Respondents Hanjiang Fei Yu Electronics Equipment Factory,
Zhongguang Electronics,' Yangzhou Zhongguang Electronics Co., Ltd., and Yangzhou
Zhongguang Foreign Trade Co., Ltd., it is held that a violation of Section 337 of the Tariff Act of
1930, as amended (19 U.S.C. § 1337), has occurred in the importation into the United States, the
sale for importation, or the sale within the United States after importation, of certain coaxial
cable connectors by reason of infringement of one or more of claims 1 and 2 of United States
Patent No. 6,558,194. It is further held that a violation of Section 337 of the Tariff Act of 1930,
as amended, has occurred in the importation into the United States, the sale for importation, or
the sale within the United States after importation, of certain coaxial cable connectors by reason
of infringement of one or more of claims 1 and 5 of United States Patent No. 5,470,257. Itis
further held that a violation of Section 337 of the Tariff Act of 1930, as amended, has occurred in
the importation into the United States, the sale for importation, or the sale within the United
States after importation, of certain coaxial cable connectors by reason of infringement of the sole
claim of United States Patent No. D440,539. It is further held that a violation of Section 337 of
the Tariff Act of 1930, as amended, has occurred in the importation into the United States, the
sale for importation, or the sale within the United States after importation, of certain coaxial
cable connectors by reason of infringement of the sole claim of United States Patent No.

D519,076.

! With respect to Respondent Zhongguang Electronics the violations are solely pursuant to the presumptions noted
in Commission Rule 210.16(c)(1).



PUBLIC VERSION

With respect to Respondents Fu Ching Technical Industrial Co., Ltd. and Gem
Electronics, it held that no violation of Section 337 of the Tariff Act of 1930, as amended, has
occurred in the importation into the United States, the sale for importation, or the sale within the
United States after importation, of certain coaxial cable connectors by reason of infringement of

one or more of claims 1 and 5 of United States Patent No. 5,470,257.
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I. BACKGROUND.

A. Institution and Procedural History of this Investigation.

By publication of a Notice of Investigation in the Federal Register on May 30, 2008,
pursuant to subsection (b) of Section 337 of the Tariff Act of 1930, as amended, the Commission
instituted Investigation No. 337-TA-650 with respect to U.S. Patent No. 6,558,194 (the “194
patent”), U.S. Patent No. 5,470,257 (the ““257 patent”), U.S. Patent No. D440,539 (the “539
patent”) and U.S. Patent No. D519,076 (the “‘076 patent”) to determine the following:

whether there is a violation of subsection (a)(1)(B) of section 337
in the importation into the United States, the sale for importation,
or the sale within the United States after importation of certain
coaxial cable connectors or components thereof or products
containing same that infringe one or more of claims 1 and 2 of U.S.
Patent No. 6,558,194; claims 1-5 and 10 of U.S. Patent No.
5,470,257; the claim of U.S. Patent No. D440,539; and the claim
of U.S. Patent No. D519,076; and whether an industry in the
United States exists as required by subsection (a)(2) of section
3371.] :
73 Fed. Reg. 31145 (2008).

John Mezzalingua Associates, Inc., d/b/a PPC, Inc. (“PPC”) of East Syracuse, New York,
is named in the Notice of Investigation as the Complainant. /d. The Respondents named in the
Notice of Investigation were: Aska Communication Corp., Edali Industrial Corp., Fu Ching
Technical Industrial Co., Ltd., Gem Electronics, Hanjiang Fei Yu Electronics Equipment Factory,
Zhongguang Electronics, Yangzhou Zhongguang Electronics Co., Ltd., and Yangzhou
Zhongguang Foreign Trade Co., Ltd. Id. The Commission Investigative Staff of the
Commission’s Office of Unfair Import Investigations is also a party in this Investigation. Id.
The Investigation was originally assigned to Administrative Law Judge Bullock. Id.

On July 29, 2008, Administrative Law Judge Bullock issued an Initial Determination

Granting Respondent Edali’s Motion for Termination Based on Consent Order. (See Order No.
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5.) The Commission determined not to review the order. (See Notice of Commission Decision
Not to Review an Initial Determination Terminating the Investigation with Respect to
Respondent Edali Industrial Corp. Based on a Consent Order (August 19, 2008).)

On August 27, 2008, Administrative Law Judge Bullock issued an Initial Determination
Granting Respondent Aska’s Motion for Termination Based on Consent Order. (See Order No.
6.) The Commission determined not to review the order. (See Notice of Commission Decision
Not to Review an Initial Determination Terminating the Investigation with Respect to
Respondent Aska Communication Corp. Based on a Consent Order (September 17, 2008).)

On September 22, 2008, Administrative Law Judge Bullock issued an Initial
Determination Finding Four Respondents in Default: Hanjiang Fei Yu Electronics Equipment
Factory, Zhongguang Electronics, Yangzhou Zhongguang Electronics Co., Ltd., and Yangzhou
Zhongguang Foreign Trade Co., Ltd. (See Order No. 8.) The Commission determined not to
review the order. (See Notice of Commission Decision Not to Review an Initial Determination
Finding Four Respondents in Default (October 9, 2008).)

On December 8, 2008, the Investigation was permanently reassigned to Administrative
Law Judge Gildea. (See Notice to the Parties (December 8, 2008).)

On December 12, 2008, Administrative Law Judge Gildea issued an Initial Determination
extending the Investigation target date from August 31, 2009, to February 15, 2010. (See Order
No. 11.) The Commission determined not to review the order extending the Investigation target
date to February 15, 2010. (See Notice of Commission Decision Not to Review an Initial
Determination Extending the Target Date (January 8, 2009).)

On April 6, 2009, Administrative Law Judge Gjldea issued an Initial Determination

Granting in Part Complainant’s Motion for Summary Determination of Violations of Section 337
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and Remedy with Respect to the ‘257 Patent Infringed by Respondents Fu Ching Technical
Industry Co. Ltd., Gem Electronics, and Defaulting Respondents. (See Order No. 18.)
Specifically, Administrative Law Judge Gildea found that Complainant John Mezzalingua
Associates, Inc. d/b/a PPC, Inc. had established that, with respect to U.S. Patent No. 5,470,257,
the sale for importation into the United States, and importation and sale in the United States of
the accused products by respondents satisfied the importation standard of Section 337. (/d. at5.)
Administrative Law Judge Gildea further found, with respect to U.S. Patent No. 5,470,257, that
Complainant had satisfied the economic prong of the domestic industry requirement of Section
337. (Id. at 6.) The Commission determined not to review the order. (See Notice of
Commission Decision Not to Review an Initial Determination Granting-in-Part a Motion for
Summary Determination (April 28, 2009).)

On June 3, 2009, Administrative Law Judge Gildea issued an Initial Determination
Granting in Part Complainant’s Motion for Summary Determination of Violation of Section 337
with Respect to the ‘194 and ‘076 Patents. (See Order No. 22.) Specifically, Administrative
Law Judge Gildea found that Complainant’s motion should be granted in part with respect to (i)
Respondents Fei Yu, Yangzhou FTC, and Yangzhou ZE’s sale for importation of Fei Yu model
nos. FY039A, FY039B, FY037, FY038, FY039, FY040B, FY041, FY043 and FY047 accused of
infringing U.S. Patent Nos. D519,076 and 6,558,194; (ii) the infringement of U.S. Patent No.
D519,076 by Fei Yu Model 039B; (iii) the presence of a technical domestic industry with respect
to U.S. Patent No. D519,076; and (iv) the presence of an economic domestic industry with
respect to U.S. Patent Nos. D519,076 and 6,558,194. (Id. at 15-16.) The Commission
determined not to review the order. (See Notice of Commission Decision Not to Review an

Initial Determination Granting-in-Part a Motion for Summary Determination (June 25, 2009).)
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The evidentiary hearing on the question of violation of Section 337 began on July 6, 2009,
and ended on July 14, 2009. Respondent Gem Electronics (“Gem™) and Respondent Fu Ching
Technical Industrial Co., Ltd. (“Fu Ching”) (collectively, “Respondents”); Complainant John
Mezzalingua Associates, Inc., d/b/a PPC, Inc. (“PPC”); and Commission Investigative Staff

(“Staff), were represented by counsel at the hearing. (Hearing Tr. at 94-96.)

B. The Parties.

1. Complainant John Mezzalingua Associates, Inc., d/b/a PPC, Inc.

PPC is a privately held Delaware Corporation doing business under the name “PPC,”
with its principal place of business in East Syracuse, New York. (CBr. at 5.) PPC designs,
develops, tests, manufactures, licenses, and markets coaxial cable connectors for use in
telecommunications, satellite and cable television industries. (Verified Complaint Under Section

337 of the Tariff Act of 1930 as Amended, filed April 28, 2009 (“Complaint™) at 3-4.)

2. Respondent Gem Electronics.

Gem is a private company with a principal place of business Windsor, Connecticut. (RBr.
at 3.) Gem is allegedly engaged in the importation into the United States and sale after
importation of coaxial cable connectors that infringe certain claims of the ‘257 patent.

(Complaint at 6.) According to Gem, it has imported the accused coaxial cable connectors since

early 2002. (RBr. at 3.)

3. Respondent Fu Ching Technical Industrial Co., Ltd.

Fu Ching is a private company with a principal place of business in Taipei, Taiwan. (RBr.
at 3.) Fu Ching is allegedly engaged in the manufacture and sale for importation into the United

States of coaxial cable connectors that infringe the ‘257 patent. (Complaint at 5.) According to
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Fu Ching, it “has been manufacturing and selling the accused F connectors since 2000, and the

accused BNC and RCA connectors since 2001.” (RBr. at 3.)

4. Respondent Aska Communication Corp.

Respondent Aska Communication Corp. (“Aska’) was terminated from the Investigation

based on a consent order. (See Section I.A. above.)

5. Respondent Edali Industrial Corp.

Respondent Edali Industrial Corp. (“Edali”) was terminated from the Investigation based

on a consent order. (See Section LLA. above.)

6. The Fei Yu Respondents

Respondents Hanjiang Fei Yu Electronics Equipment Factory (“Fei Yu”),
Zhongguang Electronics (“ZE”), Yangzhou Zhongguang Electronics Co., Ltd. (“Yangzhou ZE”),
and Yangzhou Zhongguang Foreign Trade Co., Ltd. (“Yangzhou FTC”) (collectively,
“Defaulting Respondents’) were found to be in default. (See Order No. 8.) Fei Yu is allegedly
- “a company organized and existing under the laws of China with its principal place of business at
No. 1 East Hongxing Road, Hongqiao Street, [T]ouqiao Town, Hanjiang District, Yangzhou,
Jiangsu Province, China.” (Complaint at 4.) Fei Yu is allegedly engaged in the manufacture and
sale for importation into the United States of coaxial cable connectors that infringe certain claims
of the ‘194, ‘257, *539, and ‘076 patents. (/d. at 4-5.) Fei Yu allegedly “sells infringing [coaxial
cable] connectors for importation into the United States under the following names: Zhongguang
Electronics, Yangzhou Zhongguang Electronics Co., Ltd., and Yangzhou Zhongguang Foreign

Trade Co., Ltd.” (Id at5.)
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C. Overview of the Technology.

The products at issue are “drop” coaxial cable connectors used in the telecommunications,
satellite and cable television industries. (CBr. at 6; Complaint at 7.) Drop connectors are “small,
generally cylindrical devices that mechanically and electrically connect to both the coaxial cable
and the port of an electrical device to provide a reliable electrical connection between the cable
and the device.” (CBr. at 6-7.) These coaxial cable connectors are frequently used outdoors, and
“must provide a reliable pathway with minimum signal loss, protect against moisture, shield
against RF leakage, have simple installation procedures and work properly with existing tooling

equipment. (/d. at 7; Complaint at 7.)
D. The Patents at Issue.

1. U.S. Patent No. 6,558,194,

This Investigation concerns U.S. Patent No. 6,558,194 (the “‘194 patent™), entitled
“Connector and Method of Operation,” which resulted from a continuation application claiming
priority to U.S. Patent Application No. 08/910,509, filed on August 2, 1997. (See CX-2 at PPC-
TRIAL-000042.) The 194 patent was filed on July 21, 2000, and issued on May 6, 2003. (Id.)
The 194 patent names Noah P. Montena as the inventor. (/d.) The ‘194 patent was assigned to
PPC. (Id)

The ‘194 patent discloses a one-piece compression-type coaxial cable drop connector.
(Complaint at 8.) The <194 patent discloses a fastener member (28)* on the connector (10) that
may be advanced or moved axially from a pre-installed first position into a second configuration
after a prepared cable (12) has been inserted into the connector (10). (See, e.g., CX-2 at 8:32-60,

Figs. 1,5.)

? This is also referred to as a compression ring. (CX-2 at 7:40.)

-6-
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(/d. at Fig. 1.) When the fastener member has been moved into the second configuration, the
connector body (24) is concentrically gripped, essentially causing the outer portion of the cable

to be firmly gripped or clamped. (/d. at 8:32-60.)
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Fig. 5

(Id. at Fig. 5.)
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The 194 patent has two claims, both of which are independent. Claims 1 and 2 read as
follows:

1. A connector for coupling an end of a coaxial cable to a threaded port, the
coaxial cable having a center conductor surrounded by a dielectric, the dielectric
being surrounded by a conductive grounding sheath, and the conductive
grounding sheath being surrounded by a protective outer jacket, said connector
comprising:

a. a tubular post having a first end adapted to be inserted into an exposed end
of the coaxial cable around the dielectric thereof and under the conductive
grounding sheath thereof, said tubular post having an opposing second end;

b. a nut having a first end for rotatably engaging the second end of said
tubular post and having an opposing second end with an internally
threaded bore for threadedly engaging the threaded port;

¢. a cylindrical body member having a first end and a second end, the first
end of said cylindrical body member including a cylindrical sleeve having
an outer wall of a first diameter and an inner wall, the inner wall bounding
a first central bore extending about said tubular post, the second end of
said cylindrical body member engaging said tubular post proximate the
second end thereof, said cylindrical sleeve having an open rear end portion
for receiving the outer jacket of the coaxial cable, said open rear end
portion being deformable;

d. a compression ring having first and second opposing ends and having a
central passageway extending therethrough between the first and second
ends thereof, the first end of said compression ring having a first non-
tapered internal bore of a diameter commensurate with the first diameter
of the outer wall of said cylindrical sleeve for allowing the first end of said
compression ring to extend over the first end of said cylindrical body
member, the central passageway of said compression ring including an
inwardly tapered annular wall leading from the first internal bore and
narrowing to a reduced diameter as compared with the first diameter; and

e. said inwardly tapered annular wall causing said rear end portion of said
cylindrical sleeve to be deformed inwardly toward said tubular post and
against the jacket of the coaxial cable as said compression ring is
advanced axially over the cylindrical body member toward the second end
of said cylindrical body member.

2. A connector for coupling an end of a coaxial cable to a threaded port, the
coaxial cable having a center conductor surrounded by a dielectric, the dielectric
being surrounded by a conductive grounding sheath, and the conductive
grounding sheath being surrounded by a protective outer jacket, said connector
comprising:
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a. a tubular post having a first end adapted to be inserted into an exposed end
of the coaxial cable around the dielectric thereof and under the conductive
grounding sheath thereof, said tubular post having an opposing second end;

b. a nut having a first end for rotatably engaging the second end of said
tubular post and having an opposing second end with an internally
threaded bore for threadedly engaging the threaded port;

c. a cylindrical body member having a first end and a second end, the first
end of said cylindrical body member including a cylindrical sleeve having
an outer wall of a first diameter and an inner wall, the inner wall bounding
a first central bore extending about said tubular post, the second end’ of
said cylindrical body member engaging said tubular post proximate the
second end thereof, said cylindrical sleeve having an open rear end portion
for receiving the outer jacket of the coaxial cable, said open rear end
portion being deformable;

d. a compression ring having first and second opposing ends and having a
central passageway extending therethrough between the first and second
ends thereof, the first end of said compression ring having a first constant
diameter internal bore of a diameter commensurate with the first diameter
of the outer wall of said cylindrical sleeve for allowing the first end of said
compression ring to extend over the first end of said cylindrical body
member, the central passageway of said compression ring including an
inwardly tapered annular wall leading from the first internal bore and
narrowing to a reduced diameter as compared with the first diameter; and

e. said inwardly tapered annular wall causing said rear end portion of said
cylindrical sleeve to be deformed inwardly toward said tubular post and
against the jacket of the coaxial cable as said compression ring is
advanced axially over the cylindrical body member toward the second end
of said cylindrical body member.

(CX-2 at PPC-TRIAL-000072.)

2. U.S. Patent No. 5,470,257.

This Investigation also concerns U.S. Patent No. 5,470,257 (the “*257 patent”), entitled
“Radial compression type coaxial cable end connector.” (See JX-1 at2.) The ‘257 patent was
filed on September 12, 1994 (Application No. 08/304,562), and issued on November 28, 1995.
(Id.)) The ‘257 patent names Andrew Szegda as the inventor. (/d.) The 25 7 patent was assigned

to PPC. (Id.; CFF IV.A.2 (undisputed).)

® The Certificate of Correction, dated May 6, 2003, replaces the word “send” with “end.” (CX-2 at PPC-TRIAL-
000073.)
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The 257 patent discloses a radial compression type coaxial cable end connector. (JX-1,
at Abstract.) The ‘257 patent discloses a tubular locking member (26) on the connector (10) that
may be advanced or moved axially from a pre-installed open (or first) position into a second

clamped configuration after a prepared cable (12) has been inserted into the connector (10). (See,

e.g.,JX-1 at 2:35-47, Figs. 1,4.)
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(JX-1, Figs. 1, 4.) When the locking member has been moved into the second configuration, the

locking member “coacts” with the inner post (28) of the connector to firmly clamp the outer

annular portion (60) of the cable. (JX-1 at 2:35-47, Fig. 5.)

-10-



PUBLIC VERSION

24 .. 10
4
XN “F 500 s0b / /
: /12
LN == GO
I . -t
40 a6 30 pae

FIG.5

(JX-1, Fig. 5.)
Claim 1 is the only asserted independent claim in the ‘257 patent. The remaining claim
at issue, claim 5, depends directly from claim 1. Claims 1 and 5 read as follows:

1. An end connector for connecting a coaxial cable to a system component,
said end connector comprising:

a connector body comprising a tubular inner post extending from a front end to a
rear end, and including an outer collar surrounding and fixed relative to said
inner post at a location disposed rearwardly of said front end, said outer
collar cooperating in a radially spaced relationship with said inner post to
define an annular chamber with a rear opening;

fastener means at the front end of said inner post for attaching said end connector
to said system component;

a tubular locking member protruding axially into said annular chamber through
said rear opening; and

engagement means circumscribing the interior of said outer collar and the exterior
of said locking member, said engagement means coacting in circular
interengagement to inseparably couple said locking member to said
connector body at a first position and to accommodate limited axial
movement of said locking member relative to said connector body between
said first position and a second position, said locking member coacting in a
first radially spaced relationship with said inner post when in said first
position to accommodate insertion of the rear end of said inner post into an
end of said cable, with a central core portion of said cable being received in
said inner post through said rear end and an outer annular portion of said
cable being received in said annular chamber through said rear opening and
between said locking member and said inner post, and said locking member
coacting in a second radially spaced relationship with said inner post when
in said second position to grip the outer annular portion of said cable
therebetween.

11~
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5. The end connector of claim 1 wherein said annular chamber is closed at a
first end by a circular flange extending radially between said inner post and said
outer collar.

(JX-1at8.)

3. U.S. Patent No. D440,539.

This Investigation also concerns U.S. Patent No. D440,539 (the ““539 patent™), entitled
“Closed Compression-Type Coaxial Cable Connector,” which resulted from a continuation
application claiming priority to U.S. Patent Application No. 08/910,509, filed on August 2, 1997.
(See CX-3 at PPC-TRIAL-000075.) The 539 patent was filed on April 28, 2000, and issued on
April 17,2001. (Id) The 539 patent names Noah P. Montena as the inventor. (Id.) The ‘539
patent was assigned to, and is qurrently owned by, PPC. (CX-42 at PPC-TRIAL-001163-68;
CFF VII.8 (undisputed).)

There is only one claim in the ‘539 patent, which reads as follows: “[t]he ornamental
design for a closed compression-type coaxial cable connector, as shown and described.” (CX-3
at PPC-TRIAL-000075.) The 539 patent discloses four Figures, along with their descriptions.
Figure 1 is “a perspective view of a closed compression-type coaxial cable connector according

to the present invention.” (Id at 77.)

12 -
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(Id.)

4. U.S. Patent No. D519,076.

This Investigation also concerns U.S. Patent No. D519,076 (the ““076 patent”), entitled
“Coax Cable Connector.” (See CX-4 at PPC-TRIAL-000079.) The ‘076 patent was filed on
March 19, 2004, and issued on April 18, 2006. (Id.) The ‘076 patent names Michael Fox as the
inventor. (/d.) The ‘076 patent was assigned to PPC. (/d)

There is only one claim in the ‘076 patent, which reads as follows: “[t]he ornamental
design for a coax cable connector, as shown and described.” (CX-4 at PPC-TRIAL-000079.)
The patent has six figures, with a description identifying the view or perspective of each figure.
(/d. at Sheets 1-5.) Figure 3 shows the design in a “closed” position, and Figure 5 shows the

design in an “open” position. (/d. at 79, Figs. 3, 5.)

({d)
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The Administrative L.aw Judge previously found that the “verbal characterization™ of the
‘076 patent by PPC’s expert, Dr. Eldering, was undisputed:

The compression connector has a nut comprising a cylindrical portion and a
hexagonal portion. The cylindrical portion of the nut represents approximately
fifty percent of the nut, and is followed by a hexagonal portion. The interior
surface of the nut is threaded. [There is a] narrow neck behind the hexagonal
portion of the nut. [There is a] collar behind the narrow neck. The main body of
the collar is generally cylindrical, comprising a forward knurled portion between
two narrow grooves and a rear portion that has a smooth surface. [There is a]
compression sleeve that has a forward portion of smaller outer diameter that is
inserted into the open end of the collar, which is opposite the nut. The forward
part of the compression sleeve is cylindrical and has a series of circumferential
grooves and ridges on its exterior surface. The rearward portion of the
compression sleeve has a flange that has an outer diameter approximately equal to
the outer diameter of the collar. In the closed position the compression sleeve is
inserted into the collar and the grooves and ridges on the exterior surface of the
compression sleeve are no longer visible.

(Order No. 22 at 8.)

E. The Products at Issue.

The products at issue in this Investigation are radial compression coaxial cable
connectors. (CBr. at 14.) With respect to infringement of claims 1 and 2 of the ‘194 patent, PPC
accuses Fei Yu Models 037, 039A, 041, and 043 (collectively, the “Fei Yu ‘194 Connectors™).
(Id. at 25.) PPC further identifies Respondent Edali’s Model FPL-56 as infringing the ‘194
patent, as well as the products of a number of non-respondents, attempting to establish a
widespread pattern of infringement of the ‘194 patent for the purpose of obtaining a general
exclusion order. (/d. at 26-27.)

With respect to infringement of claims 1 and 5 of the ‘257 patent, PPC accuses the

following Fu Ching Models (collectively, the “Fu Ching Connectors”):

* Egyptian Goddess, Inc. v. Swisa, Inc., 543 F.3d 665, 680 (Fed. Cir. 2008).
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| ModelNo. |
FM1-710B1

PUBLIC VERSION

o axa,
0459.9CS

Géﬁ‘i;{'ﬁi{}aei

F Male

FM1-710A4

0406-6CS

F Male

FMI1-710A3

0406-610CS

F Male

}Lb‘

FM1-710A2

0406-6C5Q8

F Male

FMI1-710A2G

F Alale

FAM1-710A1

0406-6C5Q5G

F Male

FM1-7i10A1G

F Male

FAM1-710B2

F Male

R e SR S L B Rl

FF1.-710B1

0401-2CSTP

F Female

FF1.-710A4

0401-.6CSTP

F Female

FF1-7T10A5

0401-610CSTP

F Female

FF1.710A2

0401-6CSQSTP

F Female

FF1.-710A1

F Female

FML1-710B1

0407-2C3TP

F Right Angle
Male

FML1-710A4

0407-6CSTP

F Right Angle
Male

FML1-710A5

0407-610CSTP

F Right Angle
Male

FML1-710A2

0407-6CSQSTP

F Right Angle
Male

FML1-710A1

F Right Angle
Male

BF1-710B1

351-2CSTP

BNC Female

BF1-710A4

351-5CSTP

BNC Female

BF1-710A5

351-510CSTP

BNC Female

22 BF1-710A2 351-5C8QSTP | BNC Female
2 BF1-710A1 - BNC Female

BF1-710A1G

BNC Female

BM1-710B1

302-N2CSTP

BNC Male

BM1-710A4

302-5CSTP

BNC Male

-15-
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&em %Imiei |

27 B\il :1(34&3 302- QIOC‘*TP BNC Male

28 BM1-710A2 302-5C8QSTP | BNC Male

29 BAI1-710A2G 302- BNC Male

5CSQSGTP '

30 BAM1.710C2 302-8240CSTP | BNC Male

31 BAI1-710B14 302-8241CSTP | BNC Male

32 BAM1-710A1 - BNC Male

33 BAL1-710B2 - BNC Male

34 BAI1-710B8 - BNC Male

35 BM1- BNC Male

J10A1GTNRD

36 BMI-TI0ALIG - BNC Male

37 BAIL1-710B1 303-2CSTP BNC Right Angle
Male

38 BAML1-710A4 303-5CSTP BNC Right Angle
Male

39 BAML1-710A5 303-510CSTP | BNC Right Angle
Male

40 BAML1-710A2 303-5C8QSTP | BNC Right Angle
Male

41 BAML1-710A1 - BNC Right Angle
Male

42 RF1-710B1 125-2CSTP RCA Female

43 RF1-710A4 125-6CSTP BCA Female

44 RF1.710A3 125-610CSTP | RCA Female

45 RF1-710A2 125-6C2QSTP | RCA Female

46 RF1-710A1 - RCA Female

47 RF1.-710A1 - RCA Female

48 RA11-710B1 100-2CSTP RCA Male

49 RM1-710A4 100-6CSTP RCA Male

50 RAM1-710A5 100-610CSTP | RCA Male

51 RA1-710A2 100-6CSQSTP | RCA Male

32 RAM1-710A2G 100- RCA Male

6CSQSGTP

533 RA1-710A1 o RCA Male

54 RMI1-710A1G - RCA Male

55 RM1-710B2 - RCA Male

56 RML1-710B1 101-2CSTP RCA Right Angle
Male